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BLD-201 May 21, 2020
UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 19-3739
JERMONT COX, Appellant
VS.
COMMISSIONER PENNSYLVANIA DEPARTMENT OF CORRECTIONS; ET AL.
(E.D. Pa. Civ. No. 2-00-cv-05188)

Present: AMBRO, GREENAWAY, Jr., and BIBAS, Circuit Judges

Submitted are:

(1)  Appellant’s unopposed motion for leave to file
application for certificate of appealability that exceeds length
limitation

(2)  Appellant’s application for a certificate of appealability

in the above-captioned case.

Respectfully,

Clerk

ORDER

Appellant’s unopposed motion for leave to exceed the page limitation for his
application for a certificate of appealability (COA) is granted. His application for a COA
Is denied because reasonable jurists would not debate whether the District Court abused
its discretion in denying his motions pursuant to Rule 60(b) of the Federal Rules of Civil
Procedure. See Slack v. McDaniel, 529 U.S. 473, 484 (2000); Buck v. Davis, 137 S. Ct.
759, 777 (2017). In particular, jurists of reason would agree that Appellant failed to
demonstrate that his procedurally defaulted ineffective assistance of trial counsel claims
are “substantial,” i.e., that they have “some merit.” Martinez v. Ryan, 566 U.S. 1, 14
(2012). Jurists of reason would also agree that Appellant failed to demonstrate that the
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other factors we identified in his prior appeal counsel in favor of reopening the habeas
proceedings. See Cox v. Horn, 757 F.3d 113, 124-26 (3d Cir. 2014).

By the Court,

s/Joseph A. Greenaway, Jr.
Circuit Judge

Dated: June 5, 2020
PDB/cc: All Counsel of Record
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Cox v. Horn, Not Reported in Fed. Supp. (2018)

2018 WL 4094963
Only the Westlaw citation is currently available.
United States District Court, E.D. Pennsylvania.

Jermont COX, Petitioner,
V.
Martin HORN, Connor Blaine, The District Attorney
of the County of Philadelphia, and the Attorney
General of the State of Pennsylvania, Respondents.

CIVIL ACTION NO. 00-5188

|
Signed 08/28/2018

Attorneys and Law Firms

Stuart B. Lev, Victor Julio Abreu, Arianna Julia Freeman,
Loren D. Stewart, Federal Community Defender for EDPA,
Philadelphia, PA, for Petitioner.

Helen Kane, Thomas W. Dolgenos, Marilyn F. Murray,
Max Cooper Kaufman, Philadelphia District Atty's Office,
Simran Dhillon, Conrad O'Brien PC, Philadelphia, PA, for
Respondents.

MEMORANDUM OPINION

EDWARD G. SMITH, District Judge

*1 In' Martinez v. Ryan, 566 U.S. 1 (2012), the Supreme
Court of the United States held that error by post-conviction
counsel can constitute cause to overcome the procedural
default of substantial ineffective assistance of trial counsel
claims. The petitioner here, convicted of first-degree murder

in 1993, moved for relief pursuantto ' Federal Rule of Civil
Procedure 60(b)(6) on the heels of Martinez in 2012. He
argued that Martinez permitted the district court to consider
the merits of ineffective assistance of trial counsel claims the
court previously deemed procedurally defaulted during the
court's initial consideration of his section 2254 habeas corpus

petition in 2004. While the district court denied the | Rule
60(b)(6) motion, the Third Circuit vacated and remanded,
holding that while Martinez alone cannot entitle a petitioner
to 60(b)(6) relief, the combination of Martinez and additional
factors, not considered by the district court, could.

Roughly concurrent with the petitioner's Martinez motion,
the Commonwealth of Pennsylvania reexamined ballistics
evidence from his 1993 trial. Although the ballistics evidence
at trial was inconclusive as to whether the two bullets
recovered from the murder victim originated from the same
gun, the new ballistics report in 2013 concluded that they

Rule
60(b)(6) motion, arguing that the new ballistics report is an

did not. The petitioner therefore filed a second

extraordinary circumstance permitting relief from the court's
previous denial of habeas relief.

Currently before the court are the petitioner's two | Rule
60(b)(6) motions—the first on remand from the Third
Circuit, and the second based on the ballistics evidence.
Following a stay of federal habeas proceedings to allow
the petitioner to exhaust state remedies, the parties filed
supplemental memoranda on the motions. As explained
below, the court finds that it lacks jurisdiction over the

petitioner's - Rule 60(b)(6) ballistics motion because that
motion is a second or successive petition lacking appellate
authorization. Additionally, even if the motion was not an
unauthorized second or successive petition, it is untimely and
lacks merit because the new ballistics report is consistent
with the petitioner's own admission that he fired two shots,
belying his defense of accident. As for his motion based on
Martinez, although the petitioner's murder conviction in this
case served as an aggravating factor towards a death sentence
in a subsequent murder case, and although the petitioner
has diligently pursued his defaulted ineffective assistance of
trial counsel claims, those claims are neither meritorious nor
substantial, as required by Martinez. Accordingly, the court

will deny the petitioner's | Rule 60(b)(6) motions.

I. PROCEDURAL HISTORY

In recounting the 25-year procedural history of this case, the
court borrows liberally from the Third Circuit's relatively
recent procedural recitation, beginning with the 1993 trial of
the petitioner, Jermont Cox (“Cox”).

On October 28, 1993, following a bench trial before the
Hon. Carolyn Engel Temin of the Court of Common
Pleas of Philadelphia County, Cox was convicted of first-
degree murder, criminal conspiracy, and possession of an
instrument of crime in connection with the July 19, 1992
shooting death of Lawrence Davis, and was sentenced to
life imprisonment.
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*2 In a statement he gave to the police at the time of his
arrest, Cox confessed to shooting Davis, but said that the
shooting had been accidental. He and a friend, Larry Lee,
he said, had gone to a drug house operated by Lee. While
they were outside drinking, Lee got into a dispute with
Davis that escalated into a physical altercation. At some
point, Lee handed Cox a gun that was already cocked. Cox
shot twice, hitting Davis, and then handed the gun back to
Lee. According to Cox, he later told family members that

the shooting had been an accident. !

To prove at trial that Cox had the requisite intent for
first-degree murder, the Commonwealth presented the
testimony of Kimberly Little, an eyewitness. Little testified
that Cox and Lee worked for a drug organization that
was run out of an apartment in her building: Cox was
a “lookout” and Lee supplied the operation's drugs. On
the night of Davis' death, Little saw from her window
an argument erupt between Davis and Lee. According to
Little, Cox then exited a local bar with a six-pack of beer,
approached the two men, placed the six-pack on the hood
of Lee's nearby car, retrieved a gun from the car, walked
to within four feet of Davis, and shot him three times. Cox
stopped to drink a beer, and he and Lee left in Lee's car.

The Commonwealth's other witnesses were Kimberly
Little's sister, Mary Little; the medical examiner; and a
ballistics expert. Mary Little confirmed that Cox and Lee
were neighborhood drug dealers and that she saw them
drive off together after the shooting. The medical examiner
asserted that Davis had four wounds caused by at least

three bullets,2 and the ballistics expert explained that it
was unlikely the shooting was accidental given the number

of shots fired. >

Trial counsel filed post-verdict motions on Cox's behalf.
Cox also filed a motion pro se alleging trial counsel's
ineffectiveness and requesting the appointment of new
counsel. In February of 1994, Judge Temin held a hearing
on the post-verdict motions. At the hearing, Cox testified
in support of his pro se motion and outlined trial counsel's
alleged failings: trial counsel (1) failed to present testimony
from various character witnesses; (2) failed to find a
witness, identified by Cox, who would have testified that
“guys from the neighborhood” forced Kimberly Little to
give a false statement to the police; (3) failed to review
paperwork that Cox provided him; and (4) dissuaded Cox
from taking the stand in his own defense. In response, trial
counsel stated that he found himself in “a very untenable

position” and asked that he be permitted to withdraw. Judge
Temin denied the request as well as the pro se motion,
finding Cox's claims of ineffectiveness to lack merit. She
later denied the counseled post-verdict motions.

Cox, still represented by trial counsel, appealed his
conviction, challenging the sufficiency of the evidence
and the admission of evidence relating to uncharged drug
activity. In June of 1995, the Pennsylvania Superior Court
affirmed the judgment of sentence. Cox then filed a pro se
petition for allocatur in the Pennsylvania Supreme Court,
raising claims of trial counsel's ineffective assistance at the
trial and on appeal. New counsel was appointed for Cox and
submitted a supplemental allocatur petition. The Supreme

Court denied allocatur in April of 1996.... 4

The following month, Cox filed a pro se petition under
Pennsylvania's Post Conviction Relief Act (“PCRA”), 42
Pa. Cons. Stat. Ann. §§ 9541-9546. The attorney who
had represented Cox in his petition to the Pennsylvania
Supreme Court was again appointed to represent Cox in his
collateral review proceeding under PCRA. Counsel filed
an amended PCRA petition asserting claims of ineffective

assistance of trial counsel....” Judge Temin, sitting as
the PCRA court, held a hearing at which PCRA counsel
chose to proceed on only one of the multiple claims of
trial counsel's ineffectiveness: failure to impeach the with
their criminal records and motive to curry favor with the
Commonwealth to gain leniency in their own cases.

*3  On August 28, 1998, Judge Temin denied
postconviction relief, finding that Cox had not been
prejudiced by trial counsel's failure to impeach Kimberly
and Mary Little with their criminal records because
evidence aside from their testimony established his guilt.
The Superior Court affirmed in July of 1999 and the
Supreme Court denied allocatur in December of that
year. Cox filed a second PCRA petition pro se, alleging
ineffective assistance claims against trial and PCRA
counsel. Judge Temin dismissed the petition as untimely,
and the Superior Court affirmed after Cox failed to file a
brief.

In October of 2000, Cox, now represented by the Federal
Defender, filed a petition for a writ of habeas corpus in
the U.S. District Court. The petition raised eight grounds
for relief: (1) six claims of ineffective assistance of trial

counsel; (2) one violation of | Brady v. Maryland, 373
U.S. 83 (1963); and (3) a claim of cumulative error.
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In July of 2003, a magistrate judge issued a report and
recommendation (“R & R”) in which he determined that the
ineffective assistance claims abandoned by PCRA counsel
before the PCRA court, as well as the Brady and cumulative
error claims, were procedurally defaulted. He reviewed the
remaining claim of ineffective assistance—trial counsel's
failure to impeach the Littles with their criminal records—
and concluded that the Superior Court's decision rejecting
that claim was neither “contrary to” nor an “unreasonable

application” of established federal law. [See = 28 U.S.C.
§ 2254(d)(1).] Cox filed objections to the R & R, arguing
that PCRA counsel's unilateral decision to abandon claims
constituted cause to overcome the procedural default bar.
In August of 2004, the District Court rejected Cox's
objections, adopted the R & R, and dismissed the habeas
petition.... We affirmed on appeal. Cox v. Horn, 174 F.
App'x 84 (3d Cir. 2006) [ (“Cox I’) ].

Six years later, on June 20, 2012, Cox filed a motion

pursuant to | Federal Rule of Civil Procedure 60(b)(6)
seeking relief from the District Court's order of dismissal
due to the intervening change in procedural law occasioned
by the March 20, 2012 decision of the Supreme Court
of the United States in Martinez v. Ryan. The Court held
in Martinez that, under certain circumstances, error by
post-conviction counsel can constitute cause to overcome
the procedural default of claims alleging trial counsel's
ineffective assistance. Cox argued that it was only due to
PCRA counsel's ineffective assistance at the initial PCRA
proceeding that his claims of ineffectiveness against trial
counsel had been abandoned and were now procedurally
defaulted.

On May 23, 2013, the District Court denied Cox's motion,
finding that “Martinez's change of law, without more,” was
not cause for relief. In a separate July 2, 2013 order, the
District Court issued a certificate of appealability on the
“legal question” of “whether the change in law resulting
from Martinez constitutes extraordinary circumstances that

would warrant relief” under | Rule 60(b)(6).

Cox 11, 757 F.3d at 116—18 (internal citations to appellate
record omitted and case citations altered). On appeal, the

Cox II court held that Rule 60(b)(6) relief requires

99 C

“much more” “than the concededly important change of law

wrought by Martinez.” | Id. at 115 (internal quotation marks
omitted). However, in reaffirming a “flexible, multifactor

approach to | Rule 60(b)(6) motions,” the court vacated
the district court's May 23, 2013 order and remanded for
a determination of whether, with supplemental briefing, the
petitioner could demonstrate “much more” than just Martinez.

Id. at 115, 122, 126.

The relevant portions of Cox's statement are as
follows:
When I got to where Larry was, he handed me
the gun. He took it from his waist and handed it
to me. It was silver, .357 or .38, a pretty big gun.
I was really not sure which.
When I got the gun, it was already cocked. That's
when I fired two shots. When I fired the shots, I
was [approximately two feet from the victim].
After the two shots, I saw that he was hit and I
[sic] fell to the ground. Larry then took the gun
and we left.
Trial Tr. Oct. 27, 1993, at 104. After being asked
whether he ever talked to Larry Lee about the
shooting, Cox replied, “He just said[,] “What's done
is done. The police aren't going to look on it as an
accident.” ” Id. at 106-07. Finally, Cox stated that
he had told his uncle and mother about the murder,
explaining to them that “Larry had a scuffle[,] and
I shot someone accidentally.” Id. at 107.
Testifying at his suppression hearing, Cox referred
to the shooting as “accidental,” and appears to offer
contradicting information about the location of the
murder weapon at the time of the shooting: “In this
statement it says this weapon was handed to me by
a male which [sic] was fighting the deceased. That
makes it seem a little bit worse than what it is.” /d.
at 44, 48.

The medical examiner also opined that “all the
shots are coming from the right side and are pretty
much horizontal and proceeding leftward.” Trial Tr.
Oct. 28, 1993, at 94.

Specifically, the ballistics expert's testimony as to

an accidental shooting is as follows:
[Clertainly firearms can be accidentally fired,
and I'm talking about not the firearm being the
cause, but an accidental or unintentional trigger
pull. There can be malfunctions in the firearm.
With three shots being fired, it kind of like
multiplies that possibility unlikely [sic]. One
shot, especially without having the firearm,

App. 5
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we can't tell whether it was defective, I have
no firearm submitted, I don't know if it was
accidentally discharged by the shooter, but once
you have two shots, and then three shots,
especially if it's a revolver, you have to pull a
double action trigger and/or cock the hammer
every time you are going to fire that particular
shot.
Trial Tr. Oct. 28, 1993, at 57-58. The ballistics
expert also explained that he could not determine
whether the two bullets recovered from Davis's
body originated from the same firearm:
There are insufficient microscopic
characteristics to permit a positive identification
between the two bullet specimens, one bullet
specimen being mutilated and gouged, the other
projectile being constructed of the copper alloy
jacket. There were [sic] a lack of markings to
identify them as both being fired from the same
firearm.
Id. at 55. Lastly, the ballistics expert opined that
the two recovered .38 special caliber bullets likely
originated from a revolver:
The vast majority of firearms in that caliber
are revolvers. However, there are semiautomatic
pistols also in that caliber. Due to the lack of no
fired cartridge cases submitted to our unit, that
would be an indicator that it is a revolver, but it
doesn't rule it out, that it's not a semiautomatic.
Id. at 54, 56.

The Third Circuit noted that by this time,
Cox had also been convicted of the 1992
first-degree murders of Roosevelt Watson and
Terence Stewart, both of whom he aided Lee in
killing. Cox was sentenced to life imprisonment
for the murder of Watson and death for
the murder of Stewart. His conviction for
murdering Davis was found to be an aggravating
factor in support of his capital sentence. See

Commonwealth v. Cox, 983 A.2d 666, 673—
75 (2009).

Cox v. Horn, 757 F.3d 113, 117 n.1 (3d Cir.
2014) (“Cox II) (citation altered).

The Third Circuit noted that Cox's counseled
PCRA petition raised the following ineffective
assistance of trial counsel claims:

The counseled PCRA petition claimed that trial
counsel had provided constitutionally deficient
representation when he failed to impeach the
Little sisters with (1) the fact that they had
charges pending against them when they first
gave statements to the police, were eventually
convicted of lesser charges, and were on
probation at the time of trial; (2) their alleged
familial relationship to the murder victim,
Davis; and (3) a prior inconsistent statement by
Kimberly Little. Trial counsel was also allegedly
deficient for failing to present evidence of Cox's
lawful employment.

Cox II, 757 F.3d at 117 n.2.

*4 Before filing his June 20, 2012 Rule 60(b)(6)
motion, Cox also moved for discovery of ballistics evidence
and examination records in the federal habeas proceedings
associated with the Watson and Stewart murders. See Civil
Action No. 00-5289, Doc. No. 32; Civil Action No. 10-2673,
Doc. No. 12. The Honorable Anita B. Brody granted Cox's
discovery motion on February 7, 2012, which apparently
spurred the Commonwealth to reexamine the ballistics
evidence in the Davis murder. See Civil Action No. 00-5289,
Doc. No. 40; Civil Action No. 10-2673, Doc. No. 17.
The officers conducting the reexamination, dated April 23,
2013, concluded that the two bullets recovered from Davis's
body, “when compared against each other, were NOT fired
from the same firearm.” Suppl. Mem. Supp. Pet'r's Mot.

Relief Final J. Pursuant - Fed. R. Civ. P. 60(b)(6) (“Pet'r's
Suppl. Mem.”), Ex. A at 3, Doc. No. 95-1. The officers
noted that their examination and the previous examination
were not in complete agreement. See id. Arguing that the
ballistics reexamination undermines the district court's and

Third Circuit's rationale in denying habeas relief, Cox filed
another | Rule 60(b)(6) motion on August 5, 2013. See

Pet'r's Mot. Relief Final J. Pursuant
(6) at 1, Doc. No. 82.

Fed. R. Civ. P. 60(b)

Then-Chief Judge Petrese B. Tucker reassigned the instant
case from Judge Brody's calendar to the undersigned's
calendar on June 10, 2014. See Doc. No. 83. At the request
of counsel, the court stayed each of Cox's three federal
habeas cases due to pending PCRA petitions in state court
challenging the three murder convictions on the basis of the
new ballistics evidence. See Order at 1-2, Doc. No. 90; see
also Civil Action No. 00-5289, Doc. No. 64, Civil Action No.
10-2673, Doc. No. 43. After exhausting state court remedies,

App. 6
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Cox filed a counseled supplemental memorandum in support

of his August 5, 2013 | Rule 60(b)(6) motion. Doc. Nos.
91, 95. The respondents filed a response to the motion on
November 27, 2017. Doc. No. 105. Finally, Cox filed a
counseled reply on February 9, 2018. Doc. No. 110. Cox's

June 20,2012 ©  Rule 60(b)(6) motion, on remand from the

Third Circuit, and August 5, 2013
are now ripe for review.

Rule 60(b)(6) motion

II. DISCUSSION

A. Standards Of Review

1. Rule 60(b)(6)

Rule 60(b) of the Federal Rules of Civil Procedure
provides that a party may file a motion seeking relief from
“a final judgment, order, or proceeding” for the following
reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable
diligence, could not have been discovered in time to move
for a new trial under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void,

(5) the judgment has been satisfied, released or discharged;
it is based on an earlier judgment that has been reversed or
vacated; or applying it prospectively is no longer equitable;
or

(6) any other reason that justifies relief.

Fed. R. Civ. P. 60(b). “A motion under |  Rule 60(b) must
be made within a reasonable time—and for reasons (1), (2),
and (3) no more than a year after the entry of the judgment or

order or the date of the proceeding.”

(D).

Fed. R. Civ. P. 60(¢c)

A Rule 60(b)(6) movant must show “extraordinary
circumstances where, without such relief, an extreme and

unexpected hardship would occur.” I Cox II, 757 F.3d at 115

(quoting | Sawka v. Healtheast, Inc., 989 F.2d 138, 140 (3d
Cir. 1993) ). Courts in this circuit employ

a flexible, multifactor approach to Rule 60(b)(6)
motions, including those built upon a post-judgment
change in the law, that takes into account all the particulars
of a movant's case. See Coltec Indus., Inc. v. Hobgood,
280 F.3d 262, 274 (3d Cir. 2002) (noting, in the context
of a 60(b)(6) analysis, the propriety of “explicit[ly]”
considering “equitable factors” in addition to a change

in law); | Lasky v. Cont'l Prods. Corp., 804 F.2d 250,
256 (3d Cir. 1986) (citing multiple factors a district court
may consider in assessing a motion under 60(b)(6) ). The
fundamental point of 60(b) is that it provides “a grand
reservoir of equitable power to do justice in a particular

case.” | Hallv. Cmty. Mental Health Ctr., 772 F.2d 42, 46
(3d Cir. 1985) (internal quotation marks omitted).

*5 Id. at 122 (footnote omitted).

2. The Relationship Between | Rule 60(b) Motions
and Second or Successive Habeas Corpus Applications

Rule
60(b) ... label, the district court must initially determine

“When a motion is filed in a habeas case under a

whether the motion is actually a ‘second or successive’

habeas petition within the meaning of [| 28 U.S.C.] §
2244(b).” Davenport v. Brooks, Civil Action No. 06-5070,
2014 WL 1413943, at *3 (E.D. Pa. Apr. 14, 2014). Pursuant

to | section 2244(b),

[a] claim presented in a second or successive habeas corpus

application under [| 28 U.S.C. § 2254] that was not

presented in a prior application shall be dismissed unless ...

(A) the applicant shows that the claim relies on a new
rule of constitutional law, made retroactive to cases
on collateral review by the Supreme Court, that was
previously unavailable; or

(B)(i) the factual predicate for the claim could not have
been discovered previously through the exercise of due
diligence; and

App. 7
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a habeas petitioner to | Rule 60(b)(6) relief.” Id. Second,
because the Martinez exception to procedural default requires
a “substantial” underlying ineffective assistance of trial
counsel (“IATC”) claim, the court may assess the merits of

Cox's procedurally defaulted IATC claims. Id. at 124-25.

Third, in the habeas context, | Rule 60(b)(6) relief must be

“rare,” the principle of comity weighs against disturbing a

Rule 60(b) motion, and
“[c]onsiderations of repose and finality become stronger the

state's criminal judgment via a

longer a decision has been settled.” Id. at 125 (citations
omitted). Fourth, “[a] movant's diligence in pursuing review
of his [IATC] claims is also an important factor.” Id. at 126.
Finally, the fact that Cox's conviction in the Davis murder
case served as an aggravating factor for his receiving a death
sentence in the Stewart murder case is “significant.” Id.

Cox presents another factor that he argues weighs towards a
finding of “extraordinary circumstances” that was not before
the Third Circuit when that court issued the aforementioned
guidance: the new ballistics report. Before considering the
Third Circuit's instructed factors, the court first analyzes the
importance of the new ballistics report as it is a prerequisite
to a complete discussion of the Cox I factors.

1. The New Ballistics Report as
an Extraordinary Circumstance

*7 Rather than providing a substantive ground for habeas
relief, Cox argues that the new ballistics report is an
extraordinary circumstance undermining the prosecution's
evidence, thereby permitting a merits consideration of his
defaulted IATC claims. Pet'r's Reply Supp. Mot. Relief Final

J. Pursuant Fed. R. Civ. P. 60(b)(6) (“Pet'r's Reply”)
at 3, Doc. No. 110. The court cannot agree because (1)
his motion, to the extent it is based on the new ballistics
report, is a second or successive habeas corpus petition
requiring appellate authorization; (2) his motion, again to the

extent it is based on the new ballistics report, is untimely

whether construed under | Rules 60(b)(2) or 60(b)(6); and
(3) regardless of non-merits defects, the report does not

undermine Cox's conviction.

a. Second or Successive Petition

Cox's | Rule 60(b) motion requesting relief based on the
new ballistics report is a second or successive habeas petition
because the report attacks the merits of his conviction, not the
court's prior refusal to consider procedurally defaulted IATC

claims.

As an initial matter, courts have repeatedly held that new

evidence presentedina ' Rule 60(b) motion, such as the new
ballistics report, constitutes a “claim” under Gonzalez. See
Blystone, 664 F.3d at 413 (“[A] motion that seeks to present

newly discovered evidence in support of a claim previously

denied presents a claim.” (citing |  Gonzalez, 545 U.S. at
532)); United States v. Jones, Crim. Action No. 06-367,2015

WL 525184, at *8 (E.D. Pa. Feb. 9, 2015) (“A ' Rule 60(b)
motion that brings a new claim for relief or new evidence in
support of a claim is in substance a successive habeas petition

and should be treated accordingly.” (citing | Gonzalez, 545

U.S. at 531)).

Cox's own mismatched reasons for raising the ballistics
report further demonstrate that presentation of the report
constitutes a claim under Gonzalez. On the one hand, he
rejects the idea that the new ballistics report raises a new
claim, and reaffirms that he only raises procedurally defaulted

IATC claims in his | Rule 60(b)(6) motion. Pet'r's Reply
at 2-3. On the other hand, he calls the ballistics report
“an extraordinary circumstance that calls into question the
accuracy and reliability of the prosecution's evidence against
[him].” Id. at 3 (citing Cox [ for its reliance on “ballistics
evidence presented at trial to conclude that Petitioner was
not prejudiced by trial counsel's deficient performance”).
Thus, according to Cox, for the report to have any bearing
on this court's determination as to whether extraordinary
circumstances exist, thereby permitting consideration of the
procedurally defaulted IATC claims, the court must first
determine whether the report does indeed “call[ ] into
question the accuracy and reliability of the prosecution's
evidence.”

Unfortunately, determining the accuracy and reliability of
the prosecution's evidence is a fundamentally merits-based

analysis and goes beyond the purview of a | Rule 60(b)(6)
motion, as delineated by Gonzalez. Cox fails to demonstrate
how the new ballistics report, unlike his Martinez claim,
has any bearing on the order from which he seeks relief,

at least to the extent that the order denied habeas relief on
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procedural default grounds. Cox does not wield the new
ballistics report to attack “some defect in the integrity”
of that order's conclusion that all but one of his IATC

Gonzalez, 545 U.S.
at 532. Instead, by his own admission, the new ballistics

claims were procedurally defaulted.

report demonstrates flaws in trial evidence, and therefore
amounts to a claim under Gonzalez—i.e. “an asserted federal
basis for relief from a state court's judgment of conviction.”

Id. at 530. In other words, he “seek[s] to challenge the
underlying criminal proceedings and not this Court's decision
denying habeas relief. In this regard, the motion ... is properly
construed as a second or successive habeas petition.” Box v.
Petsock, Civ. Action No. 3:86-CV-1704, 2014 WL 4093248,
at *15 (M.D. Pa. Aug. 18, 2014) (holding that petitioner's
allegations of fraud perpetrated on state courts and claims
of new evidence, including alleged “sham” arrest warrant,
constituted second or successive petition, even though joined

to | Rule 60(b) motion for relief based on Martinez as an
extraordinary circumstance).

*8 Cox's citation to Cox [ only supports the conclusion

that his
new ballistics report, is a second or successive petition. He

Rule 60(b) motion, to the extent it presents the

cites that case to demonstrate that the new report undermines
the Third Circuit's reliance on purportedly outdated ballistics
evidence in its analysis of the one IATC claim considered on

its merits. But the ostensible purpose of Cox's | Rule 60(b)
(6) motion is not to relitigate the merits of his one IATC claim
that was not procedurally defaulted. Rather, he seeks a merits-
based consideration of IATC claims previously rejected for a
non-merits reason: procedural default. If Cox were to use the
new ballistics report to challenge his one IATC claim that was
not procedurally defaulted, that would constitute an attack

of “the federal court's previous resolution of a claim on the

merits.” | Gonzalez, 545 U.S. at 532 (emphasis in original).
Such a challenge would amount to a second or successive

petition.

Finally, the court does not interpret Cox II as an invitation
for Cox to present new evidence, new IATC claims, or
any other arguments irrelevant to the propriety of reopening
his procedurally defaulted claims—the narrow basis under
which the Third Circuit remanded to this court for review.

Rule 60(b)(6)’s requirement that the movant demonstrate
“extraordinary circumstances” in the habeas context does
not unlock for the court's consideration any of a petitioner's

conceivable disagreements with his conviction or collateral

proceedings. In short, Cox's | Rule 60(b) attacks must be
tailored to the order from which he seeks relief, and he has
not explained how the new ballistics report demonstrates

that this court erred in declining to review his procedurally

defaulted IATC claims. Therefore, his Rule 60(b)(6)
motion for relief based on the new ballistics report is a
second or successive petition, and because he did not first
seek authorization from the Third Circuit, this court lacks

jurisdiction over that claim. 6

Cox also urges the court to consider additional
IATC claims separate from those raised in
his federal habeas petition as extraordinary
circumstances that support Martinez relief: trial
counsel's failure to retain a ballistics expert, call
witnesses whose statements to police implicated
others in the crime, and cross-examine the Little
sisters on inconsistencies in their testimony. For
the same reasons that Cox's presentation of the
new ballistics report constitutes a second or
successive petition, these purported extraordinary
circumstances are also second or successive claims.

b. Timeliness of the New Ballistics Report

Gonzalez concerns aside, Cox's motion for relief based on
the new ballistics report is also untimely, whether the court

construes his motion as requesting relief under | Rule 60(b)

(2) or 60(b)(6). 7 The court analyzes timeliness under each
rule in turn.

Cox's | Rule 60(b)(6) motion is only untimely
to the extent it requests relief based on the

new ballistics report. As the Cox II court noted,

his Rule 60(b)(6) motion is timely to the
extent it requests relief pursuant to Martinez and
consideration of his procedurally defaulted IATC

claims. | Cox II, 757 F.3d at 116.

i, Rule 60(b)(2)

Rule 60(b)(2) permits relief from a final judgment, order,
or proceeding based on “newly discovered evidence that,

App. 10



L1 "ddy

‘100 Ul ‘I9Je] SIBAA XIS [QuUn jou
sem 1] "G66] Ul [siopinw JIem)S
pue uosjea\ oy} I10j] ey jo own
oy} Je OOUSPIAD SOUSI[[eq OY} UO
paurioprod oq pnod Furjse) arow jey)
Mauy X0)) Je) uonsanb ou st a19y[ 1 ]

:[[9M SE JOPINW SIAB(T S} O3 JUBAJ[X
SI SISATeUER S3IN0)) OU} ‘SIOPINWI MEMIIS PUB UOSIBA\ 9} UO

paseq sem uonnad yYOd 1.y ysnoyy (9102 "ed) 1€T 12T
PEV 91 ‘X0 A ypppamuownio)) - 225 310da1 sonsijjeq mau

oy uo paseq uonnad YYD $,X0D JO maradl uodn 9oz ul
anssI AI9A SIY) PIISPISUOD BIUBAJASUUDJ JO N0 swaidng
O], "9A0QE UONIOSSE SIY 0} ATRIIUOD “O0UIPIAD SONSI[[eq Jo9S
AuagI[Ip jou pIp 9y 9SNBIAQ QUIl} I[QBUOSBAI B UIYIIM,,

Ja1R1 (9)(Q)09 ANy | 10J dAOW JOU PIP XO)) D13y ‘Pue (1)

(9)09 ‘d “AID M P | .‘OWl} S[qEUOSLAI B UIIM SpEW 9q

jsnur, uonow (9)(q)(9 oMY | V oW} 9[qRUOSEAI B UIY)IM

uonow Y} SuI[ly SIY SII[AQ JOUIPIAD SOUSI[[Eq FUINIS UI

20UuRSI[IP JO JIB[ SIY ASNBIIQ JUIJIP OU S1I[NSAI Y} “(9)(q)09
o[y | Jopun UOIOUW §,X0)) JOPISUOD PINOJ JINOD Y} JT UIAT

9)(@o9omy 1

‘Ajowmun
SI ‘JoI[a1 Jeu]) 10} SIseq ) s1 310dal SonsI[[eq MU ) JUXD
oy} 03 ‘JAIJI 1O UONOW S,X0)) ‘9I0JIAY ], "dUI[PEIP JBdL-oU0
oy ised JBJ ‘€1 (T S ISNSNY [IUN 9OUIPIAD SONISI[[BQ MOU JY}
U0 PIseq JAI[a1 10} UOHOW SIY [ JOU PIP X0 pue ‘40T ‘11
3sn3ny uo sndiod seaqey Jo M e 10} uonnad s,X0) parudp

Apoxg a3pn[ ourpeap 18oL-auo0 s, (1)(9)09 oy | 01399[qns

‘Qiqeqreae st JaraI (2)(Q)09 omy ‘QOUOPIAY PAISAOISIP

Aimou  soymnsuod  odar  SonsI[[eq MOU  JY)  Isneodqg

‘(poyiwo syrew uonejonb pue uoneld) f e Adoy sJ10d

‘Sunyew s, juspuodsay
oy} jo sem jey) Aeop e 10j X0)D
I\ Surystund mou jsureSe s[osunod
(@09 om[y] Iopun ased temnonted
e ur donsn[ op 03 1omod ojqeynba
JO II0AI0S91 pueIS QU -OOUIPIAD
SonSI[[eq 9Y} O} SSII0B IAUONIFJ

MO[[e 0} PAIpIO sem Juopuodsay
1oye odor JUAIOPIp A[[eLIjeW pue
mou ® poonpoid pue  90UOPIAD
oy} pozAjeue-aI juopuodsay
sonsiieq  pandsip oy

9jo[dwod  paurejurewt

Auo
“90UQPIAD

Jo [onuod
skem[e sey Jjuopuodsay -onssI Je
Q0UIPIAD SOUSI[[eq 9y} JO uoIssassod
JAISN[OXd sjudpuodsoy jo jnsar ayp

SI uonow sIy) Sursuriq ur Aejop ay[ 1]

:90U9PIAD SONSI[[B] JO [OUOD JAISN[OXD PIUTBIUTRUIL
sAem[e sjuopuodsar oy} osnedoq 9ueioulr A[qesnoxd sem
oy yoIym IoJ pue ‘9oud3IIp 9[qRUOSBAI [JIM IJAOISIP Jou
pINod oY JeY} €66] Ul [eL)) JO Qwill oy} Je PIISIXO Jey)
20ouapIA? [emoe) sjuasald 110dax sonsijjeq mau oY) ‘Fur[e)
umo §,x00) Ag ‘oseo siy} o3 Apeuars sarpdde juoposaid jo
uoneordde pue 01301 ouy ‘gnjH) a4vfinyf PrOUPULT YL 6

"£8-98 38 p1 238 *(€) J0 (2)(q)09 So[y | Japun Jo1[aI J0§

uonouw sty 91y A[reoyyroads jou pip juerjodde oy y3noyy uoas
os sem sIq], “/8 1 x,ddV " GTp 298 "o[qe[teae Jarjar (¢) 1o
(2)(Q)09 oy ' Sunyew ‘pneyy paprwwod d9[odde oy jey
Q0UOPIAD PAIdA0DSIP A[mau pajuasald juejjadde ay) asneoaq
Jorar (9)(Q)09 91y | PasO[O2I0) NNOILY PIYL Yy “ouf
‘qnyD a4vfany p1ouvul,y ul ‘sny ], (popIwo syIew uonejonb

[ewiul) (wewmnd 13d) (F107 1D PE) 85 95 xddy d y6S
‘Yo1403p.4(] A A2ppg . pAIUAWNLID oq Aewt (¢—1)(q)09 JO

suoneIIWI] oW [IedA-ouo0] 9y} yoIym Aq SuedW & SB pasn
aq Jouued (9)(q)09 ANY  ,, ‘A[BuIp1000Y ((8861) +98 ‘LH8
'S’ 98 “'dio)y uonismboy saia§ yywap A 342qalji]

Sunr) (weumd 1od) (1107 1D PE) L8 ‘68 Xddy I ¢z¥
“our ‘qny aanfiy uly a D'F'S 228 (9)(@)09 ANy

Japun o[qeqreaeun st 31 (7)(q)09 Sy | Jopun d[qe[IBAR SI
Jorjar Ju “st je oAIsn[oxe Aqemnu st (9)(q)09 o[y pue
(2)(9)09 o1y | Iopun jorjay “(PoNIWO SIorIq [EUIdUL)

(1661 D PE) 91§ ‘90§ PT ¥T6 LO-#9E “ON 1214l 'vd JO
‘wo)) A1) puvjiaquind) uil jpniIg ‘ssa7 40 Loy ‘puvy fo
SOy €67/C ‘A SIS pajiu;) | . IURIOUSI A[QESNOXd Sem
Kyed paasLIZSe o yorym JO JeLn JO oW} dY) J8 dOU)SIXd
Ul S)OBJ JO OOUOPIAD 0} SIOJRI 9OUIPIAD PAIJAOISIP A[Mou
oseryd o, ‘opny sty) 1opun ()(Q)09 d AID ¥ Pad

& (Q)6S oIy Iopun LI} MOU B JOJ 9AOW 0} QW) Ul
PAISAODSIP USQ 9ABY JOU P[NOD ‘QOUTI[IP [qEUOSEAI YIM

(8102) "ddng "pa4 ui papoday JON ‘UIOH ‘A X0



Cox v. Horn, Not Reported in Fed. Supp. (2018)

that Cox first attempted to obtain the
ballistics evidence through his first
PCRA petition.... By raising this claim
in his first PCRA petition, Cox has
effectively conceded that the testing
could have been done at the time
of trial. Moreover, Cox admitted to
committing the Davis murder, and so
Cox always knew that more than one
firearm was used in the perpetration
of that crime. Nevertheless, Cox has
never explained why he did not seek
independent ballistics testing at the
time of trial or on direct appeal.
Importantly, our review of the record
reveals that Cox has never alleged
that he asked trial counsel to seek
independent ballistics testing or that
his counsel refused such a request.
Were that the situation, there could
be a basis upon which to conclude
that he attempted to act diligently,
but that his efforts were thwarted by
trial counsel. However, this is simply
not the case here. Cox acknowledges
that the testing could have been done
at the time of trial, but offers no
explanation as to why he did not seek
such testing at that time. Instead, he
took no action to obtain the additional
testing for six years.... It is this lengthy,
unexplained delay that defeats the
possibility of a conclusion that Cox
acted with reasonable effort to obtain
ballistics testing.... Cox's failure to act,
and failure to explain his lack of action,
precludes a finding of due diligence.

*10 Id. (citation omitted). The Court also clarified in a
footnote that

[tlhere is no allegation here that a
newly developed technology or newly
discovered source led to the new fact.
Cox makes no claim that Officers
Walker and Cruz[, the examiners for
the new ballistics report,] employed

new testing methods or techniques, nor
does he claim that they tested anything
beyond what Officer O'Hara[, the
examiner for the old ballistics report,]
tested in connection with his report.
This further weakens any attempt
to claim that the fact was not
ascertainable prior to the issuance of
the second ballistics report.

Id. at 231 n.15. None of the relevant factors that the Court
discussed is materially different in this case. Moreover, the
Court's reasoning applies even more forcefully here because
the Davis murder trial occurred two years before the Watson
and Stewart murder trial. Therefore, eight years, rather than
six years, separate Cox's trial in this case and his first attempt
to obtain ballistics evidence in any of the three cases.

Cox's argument that the Commonwealth has always been in
sole possession of the ballistics evidence is only superficially
persuasive. As the Court discussed, Cox was admittedly
present for Davis's murder, and therefore, assuming the
accuracy of the new ballistics report's conclusion, he
has always known that the bullets recovered from Davis
originated from two (or more) guns. Despite that knowledge,
there is no evidence he insisted that his trial or PCRA counsel
pursue a theory based on multiple firearms, which surely
would have involved seeking another ballistics analysis.
Without such diligence, the court refuses to find that he filed

his ' Rule 60(b)(6) motion based on the new ballistics report
within a reasonable time.

c. Whether the New Ballistics
Report's Conclusion is Extraordinary

Even disregarding Gonzalez, timeliness, and diligence
concerns, the new ballistics report does not undermine
the reliability of Cox's conviction because he admitted to
firing two shoots that were almost certainly not accidental.
Therefore, the report is not an extraordinary circumstance.

Most importantly, while the new ballistics report, if accurate,
undermines the conclusion that Cox was the only shooter, it
does not undermine the conclusion that he nevertheless shot
intentionally. Regardless of whether the bullets recovered
from Davis originated from one or two guns, Cox admitted to
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firing two shots in his statement. Because at least three bullets
struck Davis, the new ballistics report is still consistent with
Cox firing two shots with at least one other shot originating
from a different shooter. Concededly, Cox firing only two
shots is more suggestive of an accident than firing three or
more shots. But only marginally so: The ballistics expert
testified that two shots were sufficient to all but negate the
possibility of an accident. Specifically, the ballistics expert
at trial testified that two or more shots required the shooter
to cock the hammer and/or pull a double action trigger
for each shot. The ballistics expert also testified that these
actions between each shot were especially necessary given the
likelihood that the bullets recovered from Davis originated
from a revolver. Thus, even if Cox only fired twice, instead
of three or more times, he still would have had to undertake
the intentional action of preparing the gun for the second
shot. The combination of these three pieces of evidence—
Cox's admission, evidence that at least three bullets struck
Davis, and the ballistics testimony—demonstrate the extreme
unlikelihood that Cox accidentally shot Davis.

*11 According to Cox, as a result of the new ballistics
report, his “partially-inculpatory statement is called into
doubt and the portion of his statement explaining that the
shooting was accidental is supported.” Pet'r's Reply at 9. The
court disagrees for several reasons, each contributing to the
court's conclusion that the new ballistics report is not an
extraordinary circumstance. First, the new ballistics report
does not impeach the medical examiner's testimony that Davis
had four wounds caused by at least three bullets. Therefore,
assuming arguendo that the conclusion of the new ballistics
report is correct, the report is consistent with Cox's admission
that he fired two shots, and that there was at least one shot
from a different firearm. Second, he never explains why
he should not be held responsible for his own admission,
given that the new report is consistent with two (or more)

shots originating from his own firearm. 8 Third, it is unclear
whether Cox even argued the shooting was an accident in his
admission. In recollecting the moment of the shooting, the
only indication of an accident is his reference to Lee handing
him a cocked gun, after which he twice states that he fired
two shots. But as explained, even if Lee handed him a cocked
gun, Cox would have still had to cock the gun for the second
shot. Outside of that moment, Cox only states that he told his
family he shot someone accidentally and quotes Lee stating
that the police would not look at the shooting as an accident.

Before trial, Cox moved to suppress his statement
based on a purported unawareness that he could

face the death penalty for confessing—not, for
example, involuntariness or coercion. In denying
the motion, the trial judge, finding that the
statement was not involuntary, explained, “I
find there's absolutely no evidence nor has the
defendant presented any argument on the issue of
psychological coercion.” Trial Tr. Oct. 27, 1993, at
63.

Fourth, to the extent the new ballistics report demonstrates
that Cox's statement omitted a complete description of Davis's
death, Cox alone is responsible for that omission, further
undermining his attempt to paint the shooting as an accident.
Cox was present at the time of Davis's shooting, and the
medical examiner testified that all bullets entered from
the same approximate angle. Cox would therefore know if
somebody else fired shots. Nevertheless, he never suggested
the involvement of a second shooter. Assuming the accuracy
of the new report, the court is unwilling to find credible
Cox's claims of accident thereby rewarding him for hiding
the full truth of the shooting. And finally, Cox ignores the
fact that the first ballistics report was merely inconclusive as
to whether the bullets recovered from Davis originated from
the same firearm. Thus, Cox's conviction was not necessarily
premised upon him firing all shots, belying his argument that
the new report is a game-changer that materially strengthens
his assertion that he shot accidentally.

Cox is correct that the new report offers a different
interpretation of the proceedings and evidence at trial, as well
as collateral proceedings. For example, the court agrees with
Cox that the report “places both the prosecution and defense
theories in a different light.” “Pet'r's Suppl. Mem.” at 10, 13
(citing Trial Tr. Oct. 28, 1993, at 116 (reciting trial counsel's
statement during closing that “I don't know that we could
say firing a gun three times ... would be consistent with an
accident”), 124 (reciting prosecutor's closing statement that
trial “[c]ounsel has conceded ... there is one shooter and that
shooter is the defendant, and that defendant is responsible
for all the bullets that entered the body of the deceased”) ).
Additionally, both the 2003 R & R and Cox I do not appear
to contemplate the possibility of a second firearm or shooter
in determining that trial counsel's deficient performance did
not prejudice Cox. For example, Magistrate Judge Jacob Hart
wrote in the 2003 R & R, “Since Dr. Lieberman concluded
that the wounds were caused by at least three bullets, even if
the weapon was cocked when Cox got it, he would have had
to cock the weapon two other times to fire three shots.” R &
R at 19, Doc. No. 31. Likewise, the Cox I court explained:
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According to Cox, the Superior
Court disregarded the
of Kimberly Little's testimony to

importance
the prosecution's case and gave
too much weight to other, wholly
circumstantial, evidence presented at
trial. However, even without Kimberly
Little's testimony, the verdict was
supported by circumstantial evidence.
For example, Cox admitted to police
that he shot the victim from a distance
of two feet, and the victim sustained
three gun shot wounds to vital parts
of the body, specifically the neck and
chest. In addition, the ballistics expert
explained that the likelihood of an
accidental shooting was diminished by
the number of shots fired. It is true that
the ballistics expert testified that he
could not exclude the possibility of an
accidental shooting without examining
the weapon; nonetheless, the expert's
testimony about the likelihood of an
accidental shooting weighs against
Cox's claim that he shot the victim
accidentally.

*12 174 F. App'x at 88. And finally, the report's conclusion
contradicts Kimberly Little's eyewitness testimony which
omits any reference to a second shooter or firearm.

Even if the new ballistics report offers this new interpretation
of trial and collateral proceedings, it does not necessarily
follow that the outcome of those proceedings is faulty. First,
closing statements suggesting that Cox fired three shots and
fired them alone are immaterial because, as explained above,
the admitted two shots sufficiently established intent, and
the presence of a second shooter is irrelevant to that intent.
And again, these arguments ignore the fact that the first
ballistics report was only inconclusive as to whether both
bullets originated from the same gun. Second, although Judge
Hart relied on Cox having to cock the gun two other times
to establish that trial counsel's deficient performance did
not prejudice Cox, just one cock of the gun demonstrates
the same point with near equal force, as explained by the
ballistics expert. The same goes for the Cox [ reasoning: One

fewer shot than that presumed by the court still demonstrates
Cox's intent because he still had to cock the gun for the
second shot to which he confessed. Lastly, although the new
ballistics report's conclusion contradicts Kimberly Little's
account of the shooting, her testimony is unnecessary to
maintain confidence in the outcome of Cox's trial, as the Third
Circuit determined, even assuming Cox fired only two shots
rather than three or more.

In all, even overlooking Cox's improper presentation of

the new ballistics report in a Rule 60(b)(6) motion
and the untimeliness of the motion, the report is not an
extraordinary circumstance because (1) the existing evidence
—Cox's admission that he shot twice, medical testimony that
at least three bullets struck Davis, and ballistics testimony that
shooting twice all but forecloses an accident—sufficiently
justifies his conviction; (2) Cox fails to explain why he is
not responsible for his own inculpatory statement that he shot
twice, how his original statement demonstrates he thought the
shooting was an accident, why he has kept silent about the
possibility of a second shooter despite his presence during
the shooting, and why the new report materially changes
the integrity of the trial when the ballistics evidence at trial
was merely inconclusive as to the number of firearms; and
(3) although Cox is correct that the new report undercuts
presuppositions during and after trial that he was responsible
for all shots, the new report nevertheless does not undercut
the outcomes of trial and collateral proceedings.

2. Merit and Substantiality of the
Procedurally Defaulted IATC Claims

Because the Martinez exception to procedural default requires
a “substantial” underlying IATC claim, the Cox II court
permitted an assessment of the merits of Cox's defaulted
IATC claims on remand. The defaulted IATC claims are
four-fold: (1) failure to introduce evidence that the Little
sisters were related to Davis; (2) failure to impeach Kimberly
Little with prior inconsistent statements; (3) failure to refute
the Commonwealth's assertion that Cox worked as a drug
lookout; and (4) failure to present an adequate defense to first-
degree murder and properly advise Cox of his right to testify.
See R & R at 3, 9-13; Pet't's Suppl. Mem. at 14. The court
discusses the merit of each in turn and finds that Cox fails to
prove any of his IATC claims.
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a. Failure to Introduce Evidence that
the Little Sisters were Related to Davis

*13 Cox argues that trial counsel possessed a statement from
Mary Little's husband, Keith Harris (“Harris”), indicating that
Harris was Davis's cousin by marriage, thereby making the
Little sisters cousins of Davis; however, trial counsel failed
to question the biases of the Littles based on that familial
relationship. Pet't's Suppl. Mem. at 19. The court disagrees
that trial counsel's performance was deficient or that the
alleged deficiency prejudices Cox.

Under the first part of the Strickland test, trial counsel's
performance was not deficient because Harris's statement is
ambiguous as to the familial relationship between Davis and
the Littles. Harris stated he was related to Davis as a “cousin
by marriage.” Pet'r's Suppl. Mem., Ex. B at 2, Doc. No. 95-2.
As the respondents argue, while the Littles may be cousins of
Davis, Davis may also have been married to Harris's cousin.
Resp. Suppl. Mem. Supp. Pet'r's Mot. Relief Final J. Pursuant

Fed. R. Civ. P. 60(b)(6) (“Resp't's Resp.”) at 28, Doc. No.
105. Cox fails to respond with any evidence of a relevant
familial relationship, and without clarity on that question,
trial counsel's performance did not fall below an objective
standard of reasonableness.

Nor would any deficiency be prejudicial, under the second
part of the Strickland test. As the Third Circuit explained
in Cox I, sufficient evidence outside of the Little sisters'
testimony existed to convict Cox, and as explained above,
even if considering the new ballistics report is proper,
the report does not materially alter the Cox I reasoning.
Therefore, there is not a reasonable probability that trial
counsel's failure to elicit testimony from the Littles on a
possible familial relationship to Davis prejudiced Cox.

b. Failure to Impeach Kimberly Little

with Prior Inconsistent Statements

Cox alleges that trial counsel failed to highlight two prior
inconsistent statements of Kimberly Little. First, Cox argues
that a passage in Harris's statement demonstrates that
Kimberly Little did not see the shooting, contrary to her
testimony that she witnessed the shooting from her apartment
window. Pet't's Suppl. Mem. at 18; Pet'r's Reply at 14. The
complete relevant portion of Harris's statement is as follows:

Q. Did anyone else tell you that they had seen the shooting?

A. Kim said that she was ac[ Jross the street and after she
heard the shots she went to the corner and seen them ...
pulling oft.”

Q. Anyone else?
A. That was it.

Pet'r's Suppl. Mem., Ex. B at 3—4. According to Cox,

[t]he key part of this statement ... is
that Ms. Little did not see the incident.
Instead, she only heard the shots.
Moreover, Mr. Harris stated that he
was in the apartment building, where
both he and Ms. Little lived, when
the shooting happened. There is a
reasonable inference that Mr. Harris
would not have said his sister-in-law
was “across the street” if she was
inside the apartment building that they
both lived in. By calling Mr. Harris as
a witness, counsel could have proved
that Kimberly Little was not where
she claimed to be when the shooting
occurred and did not see Petitioner
shoot anyone.

Pet'r's Reply at 14 (empbhasis in original).

Cox's argument takes advantage of two ambiguities in
Harris's statement. First, while Harris's answer responds to
the question of whether anyone else told him that they had
“seen the shooting,” suggesting that Kimberly Little saw the
shooting, he also says that she had “seen them” “after she
heard the shots,” suggesting that the first time that she saw the
perpetrators was after the shooting. Second, although Harris
and Kimberly Little lived in the same building, and Kimberly
Little testified that she viewed the shooting from her building,
he said she was “across the street” at the time of the shooting,
which could either mean she was across the street from Harris,
an inconsistency, or across the street from the shooting, a
consistency.
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*14 While neither interpretation of Harris's statement
strikes the court as more likely than the other, effective
counsel would have nonetheless further investigated Harris's
meaning. However, Cox does not allege a failure to
investigate; rather, from this sole ambiguous statement, he
faults trial counsel for failing to use the statement to impeach
Kimberly Little at trial. Without more evidence of deficiency
—for example, that trial counsel failed to use the statement
either after neglecting to investigate or after an investigation
affirmed Cox's interpretation of Harris's statement—the court
cannot find that trial counsel's failure to impeach Kimberly
Little with Harris's statement was objectively unsound trial
strategy.

The second inconsistency Cox alleges is as follows: Kimberly
Little told police that she had known Cox for a week, and
yet she testified that he was a lookout for a drug operation
that was open every day except Sunday. Pet't's Suppl. Mem.
at 18. Additionally, trial counsel failed to question Little
about the source of her drug operation information. Neither
alleged failure demonstrates that trial counsel's representation
fell below an objective standard of reasonableness. Kimberly
Little's familiarity with the weekly schedule of a local
drug operation is consistent with only knowing one of the
drug operation's participants for one week. Additionally,
questioning Little about the source of her information may
have only elicited further unfavorable testimony about Cox's
involvement. Therefore, Cox cannot overcome the strong
presumption that trial counsel's omissions during his cross-
examination of Kimberly Little were sound trial strategy. Trial
counsel's performance was not deficient on either alleged
prior inconsistent statement.

As for the prejudice prong of Strickland, because Cox argues
in this IATC claim that trial counsel missed an opportunity
to impeach Kimberly Little, the same analysis from the first
claim applies: Kimberly Little's testimony was unnecessary
to support Cox's conviction, and therefore, the failure to
impeach her did not prejudice him.

c. Failure to Refute the Commonwealth's
Assertion that Cox Worked as a Drug Lookout

In his third defaulted IATC claim, Cox argues that trial
counsel failed to conduct an adequate investigation and
interview and produce exculpatory witnesses to defend
him from the accusation that he worked as a drug
lookout. For example, trial counsel had an available witness

willing to testify about Cox's lawful employment. Under
the first prong of Strickland, evidence of Cox's lawful
employment is of marginal probative value because lawful
and unlawful employment are not mutually exclusive. That
probative value is small enough that it was not objectively
unreasonable for trial counsel to decline to elicit testimony
of lawful employment. It is true that trial counsel “wasn't
really ... anticipating” that the Commonwealth would produce
testimony from Kimberly Little as to Cox's drug work. Trial
Tr. Oct. 28, 1993, at 5. However, Cox fails to offer any
specifics, other than evidence of lawful employment, as to
what trial counsel should have done differently at trial to
contradict Kimberly Little's testimony of Cox's work as a drug
lookout. Therefore, Cox has failed to demonstrate that trial
counsel's performance was deficient on this issue.

Turning to the prejudice prong of Strickland, evidence
that Cox worked as a drug lookout was unnecessary for
the reasons discussed in the above analysis of the new
ballistics evidence. Regardless of his alleged work as a drug
lookout, Cox confessed to shooting Davis twice, the ballistics
examiner testified as to the extreme unlikelihood that two
shots could be accidental, and the medical examiner testified
that Davis died from at least three gunshot wounds. Therefore,
trial counsel's failure to refute the assertion that Cox worked
as a drug lookout did not prejudice him.

d. Failure to Present an Adequate Defense to First-Degree
Murder and Properly Advise Cox of His Right to Testify

*15 On the final procedurally defaulted IATC claim, Cox
argues that trial counsel failed to (1) present any evidence
that he shot accidentally and (2) properly advise him of his
right to testify. As to the first alleged deficiency, trial counsel
proceeded at trial under a theory that Cox had “buckshot

fever,” ?

and Cox repeatedly criticizes this decision in his
submissions. See, e.g., Pet't's Suppl. Mem. at 2, 16 (referring
to theory as “ill-conceived” and “irrational”). The court
sees this IATC claim differently: Trial counsel pursued the
buckshot fever theory because Cox's inculpatory admission
that he shot twice left him without winning options. While
admittedly lacking in plausibility, the buckshot fever theory
provided a tidy explanation for how Cox could have fired two
or more shots without the intent to kill. Once again, Cox does
not specify which theory trial counsel should have instead
pursued, which arguably further demonstrates the difficulty

of framing two or more shots as an accident.
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As described by trial counsel, buckshot fever is
“a collective term describing various individual
incidents of strange and relatively unexplainable
behavior ... in hunters, shooting into the ground,
shooting more shots than they ever realized, having
an empty weapon, [and] thinking they only shot
once ... [.]” Trial Tr. Oct. 28, 1993, at 65.

Worse, and turning to the second alleged deficiency, Cox's
only support for the argument that trial counsel failed to
properly advise him of his right to testify is a misleadingly
decontextualized quote from trial counsel during a PCRA
hearing. Cox argues:

At the PCRA hearing, trial counsel testified that “there
were many factors that led me to believe [the statement]
could have been coerced.” NT 2/04/98 at 5. Given counsel's
admission that he did not believe the statement, he was
ineffective for failing to advise Mr. Cox of his right to
testify ....

Pet'r's Reply at 17 (alteration in original). In fact, trial
counsel's fully contextualized quote from the PCRA hearing
is as follows:

Q. Would you agree that Mr. Cox's statement, in your view,
did not make out first degree murder?

A. That's correct. I knew the Commonwealth would be
using his statement, and I did not attempt to suppress it.
First of all, it was not suppressible in the sense that there
were many factors that led me to believe it could have been
coerced, but having the statement in, knowing full well
that the statement was going to be brought into evidence,
my strategy was to attempt to use the good points of that
statement to greatest advantage.

Hr'g Tr., Feb. 4, 1998, at 6. In other words, trial counsel's
testimony was the opposite of that suggested by Cox,
which deflates any argument that trial counsel should have
encouraged him to testify to combat a coerced statement.
Therefore, Cox has failed to prove that trial counsel's first-
degree murder defense and right-to-testify advisement were
deficient.

On this claim, the court declines to consider the prejudice
prong of Strickland because Cox fails to offer alternatives
to trial counsel's strategy that would permit the court to
contemplate the consequences of those alternatives. See

Strickland, 466 U.S. at 697 (“[T]here is no reason for a

court deciding an ineffective assistance claim to ... address
both components of the inquiry if the defendant makes an
insufficient showing on one.”).

e. Cumulative Effect and Consequence

of Unsuccessful Claims under Martinez

Because Cox has failed to demonstrate that any of his
claims are meritorious, the aggregate of his claims do not
amount to a more favorable outcome. Additionally, to round
out the application of Cox's case to the Martinez rule, the
fact that his defaulted IATC claims are not meritorious, let
alone “substantial,” PCRA counsel was not deficient for
abandoning those claims; nor did the abandonment prejudice
Cox. Because Martinez served as the foundation of Cox's
argument for relief, the rejection of his defaulted IATC

claims is sufficient to dispose of his | Rule 60(b)(6) motion.
Nevertheless, the court completes its analysis by discussing
the remaining Cox /I considerations and any additional factors

that Cox presents.

3. Rarity of | Rule 60(b)(6) Relief
and Principles of Comity and Finality

*16 Therarityof | Rule 60(b)(6) relief, comity, and finality
all weigh against finding that extraordinary circumstances
exist here, such that without relief, Cox would suffer an
extreme and unexpected hardship. Given the lack of merit of
his defaulted IATC claims and the fact that Martinez alone
does not constitute extraordinary circumstances, granting
Cox's motion would conflict with mandatory authority

requiring only rare grants of Rule 60(b)(6) relief.
Principles of comity and finality also weigh against granting
relief because the state court convicted Cox 25 years ago,
and, as the Cox II court indicated, the district court initially
dismissed his federal habeas petition in 2004, 14 years ago
and eight years before Martinez. Therefore, considerations of
repose and finality, which strengthen over time, weigh against

granting Cox relief.

4. Cox's Diligence in Pursuing
His Defaulted IATC Claims
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Unlike the previous discussion of Cox's diligence in pursuing
ballistics evidence, the focus here is on Cox's diligence
in pursuing review of his defaulted IATC claims. Cox
summarizes his long-running pursuit of the defaulted IATC
claims as follows:

[Cox] initially raised these claims in a
pro se Allocatur Petition filed on June
30, 1995. After allocatur was denied,
Petitioner raised the claims in a pro
se PCRA petition. At the evidentiary
hearing, Mr. Cox did not consent
to waive the claims that his post-
conviction counsel abandoned. In fact,
he submitted a second pro se PCRA
petition to raise these claims after the
first PCRA petition was denied. In
sum, Mr. Cox tried unsuccessfully to
present the claims in a pro se petition
for allowance of appeal in his direct
appeal, in a counseled PCRA petition,
and in a pro se PCRA petition.

Pet'r's Suppl. Mem. at 23. The respondents appear to concede
that Cox has diligently pursued his procedurally defaulted
IATC claims. See Resp't's Resp. at 32 (listing defaulted claims
and acknowledging that “petitioner was diligent in pursuing
these claims”). The court agrees that Cox has diligently
pursued his defaulted IATC claims, and his diligence would
weigh towards granting relief if the underlying claims had
substantial merit.

5. Cox's Conviction Serving as an Aggravating
Factor Towards His Death Sentence

More than any other consideration, the fact that Cox's
conviction in the Davis murder case contributed towards
his death sentence in the Stewart murder case weighs
towards finding that extraordinary circumstances exist to
permit Martinez relief. While the Cox II court thought the
capital aspect of this case is “significant,” the court refrained
from circumscribing the extent to which this court should

Cox II, 757 F.3d at
124, 126 (remanding for a determination of “how, if at all,

weigh Cox's death sentence. See

the capital aspect of this case ... figure[s] into [a] 60(b)

(6) analysis”). In this court's judgment, if a defaulted IATC
claim is both meritorious and substantial, and PCRA counsel
was ineffective in abandoning that claim, as required by
Martinez, a death sentence may very well tip the balance
of equitable factors towards granting relief. This is because

limiting ' Rule 60(b)(6) Martinez relief to cases implicating
the death penalty ensures that such relief will be, as required
by that Rule, rare and based on extraordinary circumstances,

given that the penalty is “the most severe sanction available

to society.” | Saffle v. Parks, 494 U.S. 484, 514 (1990).
But this is not that case. It is this court's “duty to search for
constitutional error with painstaking care ... in a capital case,”

but the court has found none rooted in Cox's Martinez claim.

Burger v. Kemp, 483 U.S. 776, 785 (1987).

III. CONCLUSION

To summarize, Cox filed two | Rule 60(b)(6) motions for
this court's consideration, which collectively request relief
based on the new rule of law articulated by Martinez.
Consideration of the new ballistics report, which concluded
that the two bullets recovered from Davis originated from
different firearms, at this stage is improper. Cox's presentation
of the new ballistics report constitutes a claim, requiring
appellate authorization of his second or successive petition.

His presentation of the report is also untimely under either

Rule 60(b)(2) or 60(b)(6). Out of an abundance of caution,
the court nevertheless considered in the alternative the merits
of the ballistics evidence. In short, the new ballistics report
does not materially undermine Cox's conviction because
he admitted to shooting Davis twice, and, according to
unimpeached ballistics testimony from trial, the possibility
that Cox fired twice accidentally is remote. Whether
considered with or without the aid of the new ballistics report,
none of Cox's procedurally defaulted IATC claims have merit
on either element of the Strickland test. And although Cox's
diligence and his death sentence weigh towards granting
relief, such relief must be rooted in substantially meritorious,
procedurally defaulted IATC claims. Accordingly, the court

denies Cox's two | Rule 60(b)(6) motions.

*17 A separate order follows.
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OPINION OF THE COURT
BARRY, Circuit Judge.

More than twenty years ago, Jermont Cox was convicted in
the Court of Common Pleas of Philadelphia County of first-
degree murder and related charges. In 2000, he filed a petition
in the U.S. District Court for a writ of habeas corpus. The
District Court dismissed the petition in 2004, finding that
all but one of Cox's claims were procedurally defaulted due
to counsel's failure to pursue them in Cox's initial-review
post-conviction proceeding in state court and that the one
preserved claim lacked merit. We affirmed. In 2012, the

Supreme Court of the United States decided |  Martinez v.
Ryan,—U.S.—— 132 S.Ct. 1309, 182 L.Ed.2d 272 (2012),
which announced an exception to longstanding precedent and
found that, under certain circumstances, and for purposes
of habeas review, post-conviction counsel's failure to raise
ineffective assistance of trial counsel claims could excuse
a procedural default of those claims. Within three months
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of that decision, Cox filed a motion under - Rule 60(b)(6)
of the Federal Rules of Civil Procedure for relief from the
2004 order dismissing his habeas petition. The District Court
denied the motion, finding that the intervening change in
law occasioned by Martinez, “without more,” did not provide
cause for relief.

We agree that, for relief to be granted under ©  Rule 60(b)
(6), “more” than the concededly important change of law
wrought by Martinez is required—indeed, much “more”
is required. Ultimately, as with any motion for 60(b)(6)
relief, what must be shown are “extraordinary circumstances

where, without such relief, an extreme and unexpected

hardship would occur.” | Sawka v. Healtheast, Inc., 989

F.2d 138, 140 (3d Cir.1993); accord |  Budget Blinds, Inc.
v. White, 536 F.3d 244, 255 (3d Cir.2008). But what those
extraordinary circumstances would—or could—be in the
context of Martinez was neither offered to the District Court
by the parties nor discussed by the Court, although, to be sure,
at that point there had been little post-Martinez case law to
inform any such discussion.

We will vacate the order of the District Court and remand to

Rule
60(b)(6) motion with the benefit of whatever guidance it may

provide the Court the opportunity to consider Cox's

glean from this Opinion and from any additional briefing
it may order. We note at the outset that one of the critical
factors in the equitable and case-dependent nature of the
60(b)(6) analysis on which we now embark is whether the
60(b)(6) motion under review was *116 brought within a

reasonable time of the Martinez decision. See ! Fed.R.Civ.P.
60(c)(1). It is not disputed that the timing of the 60(b)(6)
motion before us—filed, as it was, roughly ninety days after
Martinez—is close enough to that decision to be deemed
reasonable. Still, though not an issue before us, it is important
that we acknowledge—and, indeed, we warn—that, unless a
petitioner's motion for 60(b)(6) relief based on Martinez was
brought within a reasonable time of that decision, the motion
will fail.

I. PROCEDURAL HISTORY

Recognizing that more than twenty years of procedural
history has brought us to this point, it is, nonetheless,
important that that history be recounted. We will attempt to
be succinct, if not laserlike, in our recitation.

On October 28, 1993, following a bench trial before the
Hon. Carolyn Engel Temin of the Court of Common Pleas
of Philadelphia County, Cox was convicted of first-degree
murder, criminal conspiracy, and possession of an instrument
of crime in connection with the July 19, 1992 shooting death
of Lawrence Davis, and was sentenced to life imprisonment.

In a statement he gave to the police at the time of his
arrest, Cox confessed to shooting Davis, but said that the
shooting had been accidental. He and a friend, Larry Lee,
he said, had gone to a drug house operated by Lee. While
they were outside drinking, Lee got into a dispute with Davis
that escalated into a physical altercation. At some point, Lee
handed Cox a gun that was already cocked. Cox shot twice,
hitting Davis, and then handed the gun back to Lee. According
to Cox, he later told family members that the shooting had
been an accident.

To prove at trial that Cox had the requisite intent for first-
degree murder, the Commonwealth presented the testimony
of Kimberly Little, an eyewitness. Little testified that Cox
and Lee worked for a drug organization that was run out of
an apartment in her building: Cox was a “lookout” and Lee
supplied the operation's drugs. (A.31.) On the night of Davis'
death, Little saw from her window an argument erupt between
Davis and Lee. According to Little, Cox then exited a local
bar with a six-pack of beer, approached the two men, placed
the six-pack on the hood of Lee's nearby car, retrieved a gun
from the car, walked to within four feet of Davis, and shot
him three times. Cox stopped to drink a beer, and he and Lee
left in Lee's car.

The Commonwealth's other witnesses were Kimberly Little's
sister, Mary Little; the medical examiner; and a ballistics
expert. Mary Little confirmed that Cox and Lee were
neighborhood drug dealers and that she saw them drive off
together after the shooting. The medical examiner asserted
that Davis had four wounds caused by at least three bullets,
and the ballistics expert explained that it was unlikely the
shooting was accidental given the number of shots fired.

Trial counsel filed post-verdict motions on Cox's behalf.
Cox also filed a motion pro se alleging trial counsel's
ineffectiveness and requesting the appointment of new
counsel. In February of 1994, Judge Temin held a hearing
on the post-verdict motions. At the hearing, Cox testified
in support of his pro se motion and outlined trial counsel's
alleged failings: trial counsel (1) failed to present testimony
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from various character witnesses; (2) failed to find a witness,
identified by Cox, who would have testified that “guys
from the neighborhood” forced Kimberly Little to give a
false statement to the police, (S.A.47); (3) failed to review
paperwork *117 that Cox provided him; and (4) dissuaded
Cox from taking the stand in his own defense. In response,
trial counsel stated that he found himself in “a very untenable
position” and asked that he be permitted to withdraw.
(S.A.59.) Judge Temin denied the request as well as the pro se
motion, finding Cox's claims of ineffectiveness to lack merit.
She later denied the counseled post-verdict motions.

Cox, still represented by trial counsel, appealed his
conviction, challenging the sufficiency of the evidence and
the admission of evidence relating to uncharged drug activity.
In June of 1995, the Pennsylvania Superior Court affirmed
the judgment of sentence. Cox then filed a pro se petition for
allocatur in the Pennsylvania Supreme Court, raising claims
of trial counsel's ineffective assistance at the trial and on
appeal. New counsel was appointed for Cox and submitted
a supplemental allocatur petition. The Supreme Court denied

allocatur in April of 1996. !

By that time, Cox had also been convicted of the
1992 first-degree murders of Roosevelt Watson and
Terence Stewart, both of whom he aided Lee in
killing. Cox was sentenced to life imprisonment
for the murder of Watson and death for the murder
of Stewart. His conviction for murdering Davis
was found to be an aggravating factor in support

of his capital sentence. See | Commonwealth v.
Cox, 603 Pa. 223, 983 A.2d 666, 673—75 (2009).
Those convictions have spawned federal habeas
proceedings that are before the District Court, and
Cox has filed new PCRA petitions challenging his
convictions on all three murders on the basis of new
ballistics evidence. His habeas petitions relating to
the Watson and Stewart cases have been stayed
pending those PCRA proceedings.

The following month, Cox filed a pro se petition under
Pennsylvania's Post Conviction Relief Act (“PCRA”), 42
Pa. Cons.Stat. Ann. §§ 9541-9546. The attorney who had
represented Cox in his petition to the Pennsylvania Supreme
Court was again appointed to represent Cox in his collateral
review proceeding under PCRA. Counsel filed an amended
PCRA petition asserting claims of ineffective assistance of

trial counsel. 2 Judge Temin, sitting as the PCRA court, held a
hearing at which PCRA counsel chose to proceed on only one

of the multiple claims of trial counsel's ineffectiveness: failure
to impeach the Littles with their criminal records and motive
to curry favor with the Commonwealth to gain leniency in
their own cases.

The counseled PCRA petition claimed that trial
counsel had provided constitutionally deficient
representation when he failed to impeach the
Little sisters with (1) the fact that they had
charges pending against them when they first gave
statements to the police, were eventually convicted
of lesser charges, and were on probation at the
time of trial; (2) their alleged familial relationship
to the murder victim, Davis; and (3) a prior
inconsistent statement by Kimberly Little. Trial
counsel was also allegedly deficient for failing to
present evidence of Cox's lawful employment.

On August 28, 1998, Judge Temin denied postconviction
relief, finding that Cox had not been prejudiced by trial
counsel's failure to impeach Kimberly and Mary Little with
their criminal records because evidence aside from their
testimony established his guilt. The Superior Court affirmed
in July of 1999 and the Supreme Court denied allocatur in
December of that year. Cox filed a second PCRA petition
pro se, alleging ineffective assistance claims against trial
and PCRA counsel. Judge Temin dismissed the petition as
untimely, and the Superior Court affirmed after Cox failed to
file a brief.

In October of 2000, Cox, now represented by the Federal
Defender, filed a petition for a writ of habeas corpus in
the U.S. District Court. The petition raised eight grounds
for relief: (1) six claims of ineffective assistance of trial

counsel; (2) one violation of *118 Brady v. Maryland,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963); and (3)
a claim of cumulative error. In July of 2003, a magistrate
judge issued a report and recommendation (“R & R”) in
which he determined that the ineffective assistance claims
abandoned by PCRA counsel before the PCRA court, as well
as the Brady and cumulative error claims, were procedurally
defaulted. He reviewed the remaining claim of ineffective
assistance—trial counsel's failure to impeach the Littles with
their criminal records—and concluded that the Superior
Court's decision rejecting that claim was neither “contrary
to” nor an “unreasonable application” of established federal

law. (A. 44-47 (quoting | 28 U.S.C. § 2254(d)(1)).) Cox
filed objections to the R & R, arguing that PCRA counsel's
unilateral decision to abandon claims constituted cause to
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overcome the procedural default bar. In August of 2004, the
District Court rejected Cox's objections, adopted the R & R,

and dismissed the habeas petition. 3 We affirmed on appeal.
Cox v. Horn, 174 Fed.Appx. 84 (3d Cir.2006).

The District Court granted a certificate of
appealability on two issues: (1) whether the
Superior Court's resolution of Cox's ineffective
assistance of counsel claim, based on trial counsel's
failure to impeach Kimberly Little with evidence
of her criminal record, “resulted in a decision
that was contrary to, or involved an unreasonable
application of, clearly established federal law”
and (2) “whether the Superior Court's failure to
remand to the trial court to conduct a hearing to
determine whether [Cox] wanted to proceed pro
se or with counsel establishe[d] cause to overcome
a procedural default” of his other claims. Cox v.
Horn, No. 00-5188 (E.D.Pa. Aug. 11, 2004) (order
granting certificate of appealability).

Six years later, on June 20, 2012, Cox filed a motion pursuant

to Federal Rule of Civil Procedure 60(b)(6) seeking
relief from the District Court's order of dismissal due to
the intervening change in procedural law occasioned by the
March 20, 2012 decision of the Supreme Court of the United
States in Martinez v. Ryan. The Court held in Martinez that,
under certain circumstances, error by post-conviction counsel
can constitute cause to overcome the procedural default of
claims alleging trial counsel's ineffective assistance. Cox
argued that it was only due to PCRA counsel's ineffective
assistance at the initial PCRA proceeding that his claims of
ineffectiveness against trial counsel had been abandoned and
were now procedurally defaulted.

On May 23, 2013, the District Court denied Cox's motion,
finding that “Martinez's change of law, without more,” was
not cause for relief. (A.5.) In a separate July 2, 2013 order,
the District Court issued a certificate of appealability on the
“legal question” of “whether the change in law resulting from
Martinez constitutes extraordinary circumstances that would

warrant relief” under | Rule 60(b)(6). (A.6.)

II. JURISDICTION AND STANDARD OF REVIEW

The District Court had jurisdiction pursuant to - 28 U.S.C.

§§2241and ' 2254. We have appellate jurisdiction pursuant
to 28 U.S.C. §§ 1291 and 2253.

[1] We review for abuse of discretion a district court's

denial of amotionunder | Rule 60(b)(6). | Brown v. Phila.
Hous. Auth., 350 F.3d 338, 342 (3d Cir.2003). A district court
abuses its discretion when it bases its decision upon a clearly
erroneous finding of fact, an erroneous conclusion of law, or

an improper application of law to fact. | Morris v. Horn, 187

F.3d 333, 341 (3d Cir.1999).

1. ANALYSIS

A. The Martinez Rule

[2] When reviewing a state prisoner's petition for a writ of
habeas corpus, a *119 federal court normally cannot review
a federal claim for post-conviction relief that has already
been rejected by a state court on the basis of an independent

and adequate state procedural rule. . Walker v. Martin, —
U.S. ——, 131 S.Ct. 1120, 1127, 179 L.Ed.2d 62 (2011);

Coleman v. Thompson, 501 U.S. 722,750, 111 S.Ct. 2546,
115 L.Ed.2d 640 (1991). A petitioner may obtain federal
review of a procedurally defaulted claim, however, if he
demonstrates cause for the default and prejudice arising from

the violation of federal law. | Martinez, 132 S.Ct. at 1316

(citing | Coleman, 501 U.S. at 750, 111 S.Ct. 2546).

When Cox's habeas petition was initially under review by the
District Court, the governing rule, as recognized in Coleman,
was that error by counsel in state post-conviction proceedings
could not serve as “cause” sufficient to excuse procedural

default of a petitioner's claim. See - Coleman, 501 U.S. at

752-54, 111 S.Ct. 2546; = Sweger v. Chesney, 294 F.3d 5006,
522 & n. 16 (3d Cir.2002). The Supreme Court carved out a
significant exception to that rule nearly eight years after Cox's
petition was denied when, in 2012, it decided Martinez.

[31 In Martinez, the Supreme Court held that, where state
law requires a prisoner to raise claims of ineffective assistance
of trial counsel in a collateral proceeding, rather than on
direct review, a procedural default of those claims will not
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bar their review by a federal habeas court if three conditions
are met: (a) the default was caused by ineffective assistance
of post-conviction counsel or the absence of counsel (b)
in the initial-review collateral proceeding (i.e., the first
collateral proceeding in which the claim could be heard)
and (c) the underlying claim of trial counsel ineffectiveness
is “substantial,” meaning “the claim has some merit,”
analogous to the substantiality requirement for a certificate of

appealability. | Martinez, 132 S.Ct. at 1318-20. The Court

Id. at
1319. First, “[t]he right to the effective assistance of counsel

adopted this “equitable ruling” for several reasons.

at trial is a bedrock principle in our justice system” vital to

Id. at 1317.
Second, a prisoner cannot realistically vindicate that right

ensuring the fairness of an adversarial trial.

through a claim of ineffective assistance of trial counsel
without “an effective attorney” to aid in the investigation and
presentation of the claim. /d. Finally, if the lack of effective
counsel in an initial-review collateral proceeding could not
excuse the federal procedural default bar, no court—state
or federal—would ever review the defendant's ineffective
assistance claims, given that they were first brought in that

collateral proceeding. | Id. at 1316.

The majority in Martinez noted that it was propounding a

“narrow,” | id. at 1315, “limited qualification” to Coleman,

id. at 1319. Even so, what the Court did was significant.

See, e.g., id. at 1327 (Scalia, J., dissenting) (criticizing

Martinez as “aradical alteration of ... habeas jurisprudence”);

Lopez v. Ryan, 678 F.3d 1131, 1136 (9th Cir.2012)
( “Martinez constitutes a remarkable—if ‘limited,—
development in the Court's equitable jurisprudence.” (citation
omitted)).

In Trevino v. Thale, — U.S. ——, 133 S.Ct. 1911,
185 L.Ed.2d 1044 (2013), issued the following Term, the
Supreme Court clarified that the Martinez rule applied not
only to states that expressly denied permission to raise
ineffective assistance claims on direct appeal (such as
Arizona, which Martinez addressed), but also to states in
which it was “virtually impossible,” as a practical matter,
to assert an ineffective assistance claim before collateral

review. | Id. at 1915 (quotation marks omitted). Texas
law, at issue in Trevino, ostensibly permitted (though it
did not require) criminal defendants to raise ineffective

*120 assistance of trial counsel claims on direct appeal.

In practice, however, Texas' criminal justice system “[did]
not offer most defendants a meaningful opportunity” to do

so. . Id. at 1921. As the Texas courts themselves had
observed, trial records often lacked information necessary
to substantiate ineffective assistance of trial counsel claims,
and motion filing deadlines, coupled with the lack of
readily available transcripts, generally precluded raising an
ineffective assistance claim in a post-trial motion. Moreover,
the Texas courts had invited, and even directed, defendants
to wait to pursue such claims until collateral review. The
Court “conclude[d] that where, as [in Texas], state procedural
framework, by reason of its design and operation, makes
it highly unlikely in a typical case that a defendant will
have a meaningful opportunity to raise a claim of ineffective
assistance of trial counsel on direct appeal, [the] holding in
Martinez applies.” Id.

B. Cox's | Rule 60(b)(6) Motion

Rule 60(b)(6) is a catch-all provision that authorizes a
court to grant relief from a final judgment for “any ... reason”

Fed.R.Civ.P.
60(b)(6). As we noted at the outset, courts are to dispense

other than those listed elsewhere in the Rule.

their broad powers under 60(b)(6) only in “extraordinary
circumstances where, without such relief, an extreme and

unexpected hardship would occur.” Sawka, 989 F.2d at

140.

Ninety-two days after the Supreme Court issued its decision

in Martinez, Cox filed a motion under | Rule 60(b)(6),
seeking to reopen his federal habeas proceeding based on the
“significant change in procedural law” caused by the decision.
(A.74.) Inruling on Cox's motion, the District Court noted that
neither the Supreme Court nor our Court had decided whether
the rule announced in Martinez constituted an “extraordinary
circumstance” sufficient in and of itself to support a 60(b)(6)
motion and observed a divide among the courts of appeals

that had addressed the issue. The Court explained that the

Fifth Circuit, in | Adams v. Thaler, 679 F.3d 312, 320 (5th
Cir.2012), held that “a change in law, including the change
announced in Martinez, can never be the basis of 60(b)
relief.” (A.4.) In contrast, it said, the Ninth Circuit had left
open the possibility that Martinez, assessed together with
other factors on a case-by-case basis, could justify 60(b)

Lopez, 678 F.3d 1131).)* Joining what
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it viewed to be the position of every other district court in
our Circuit to have opined on the impact of Martinez, the
Court “adopt[ed] the reasoning of the Fifth Circuit to hold that
Martinez's change of law, without more, [was] insufficient to
warrant relief under 60(b)(6).” (A.4-5.)

In Lopez, the Ninth Circuit also denied Rule

60(b)(6) relief. . 678 F.3d at 1137.

Although we agree with the District Court's ultimate
conclusion that Martinez, without more, is an insufficient
basis for reopening a long-since-dismissed habeas petition,
such as Cox's, we cannot endorse the path it took to arrive
at that conclusion. For one thing, 4dams is not concordant

with our precedent applying '  Rule 60(b)(6). For another,
we cannot determine from what it wrote whether the Court
considered factors—if any there be—beyond Martinez's
jurisprudential change in assessing Cox's request for relief.
To the extent the Court “adopt[ed] the reasoning” of Adams
and there stopped its inquiry, it did not employ the full,
case-specific analysis we require when faced with a 60(b)(6)
motion, although, as we have already noted, little was offered

by the parties in that regard.

*121 1. Whether Martinez Is Itself an Extraordinary

Circumstance
Because it was a focal point of the District Court's reasoning,
we begin with a discussion of the Fifth Circuit's decision
in Adams v. Thaler. In Adams, as in this case, the district
court dismissed a habeas petitioner's ineffective assistance
of counsel claims as procedurally defaulted under state law,
finding that errors by state post-conviction counsel could not
excuse the default. Following the Supreme Court's decision
in Martinez, the petitioner, who had been sentenced to death

in Texas state court, filed a ' Rule 60(b)(6) motion seeking
relief from the order dismissing his habeas petition. The
petitioner pointed to several factors that, in combination,
established “extraordinary circumstances” and entitled him
to 60(b)(6) relief: (1) the “ ‘jurisprudential sea change’ in
federal habeas corpus law” occasioned by Martinez,; (2) the
fact that his case had resulted in a death sentence; and (3)

“the equitable imperative that the true merit” of his claims

be heard. . Adams, 679 F.3d at 319. He also filed a motion
for a stay of execution pending the district court's resolution
of his 60(b)(6) motion. The district court granted the stay of
execution.

The Fifth Circuit vacated that order as an abuse of the
district court's discretion, given that the petitioner had not

shown a likelihood of success on his | Rule 60(b)(6) motion.
The court determined that the 60(b)(6) motion would not
succeed because, under Fifth Circuit precedent, “[a] change
in decisional law after entry of judgment does not constitute
exceptional circumstances and is not alone grounds for relief
from a final judgment.” /d. (alteration in original) (internal
quotation marks omitted). That proposition flowed from prior
Fifth Circuit cases, which stated that “changes in decisional
law ... do not constitute the ‘extraordinary circumstances'

required for granting Rule 60(b)(6) relief.” Hess v.
Cockrell, 281 F.3d 212,216 (5th Cir.2002); accord Hernandez
v. Thaler, 630 F.3d 420, 430 (5th Cir.2011) (per curiam).
Concluding that Martinez was “simply a change in decisional
law” and its development of procedural default principles
was “hardly extraordinary,” the Adams court denied 60(b)
(6) relief without examining any of the petitioner's individual

circumstances. | Adams, 679 F.3d at 320 (internal quotation

marks omitted).

Adams does not square with our approachto ! Rule 60(b)(6).
As an initial matter, we have not embraced any categorical
rule that a change in decisional law is never an adequate

basis for . Rule 60(b)(6) relief. Rather, we have consistently
articulated a more qualified position: that intervening changes

in the law rarely justify relief from final judgments under

60(b)(6). See, e.g, Reform Party of Allegheny Cnty.
v. Allegheny Cnty. Dep't of Elections, 174 F.3d 305, 311
(3d Cir.1999) (en banc) (“ ‘[I]ntervening developments in
the law by themselves rarely constitute the extraordinary

Rule 60(b)(6).”

” (quoting | Agostini v. Felton, 521 U.S. 203, 239, 117
S.Ct. 1997, 138 L.Ed.2d 391 (1997)) (emphasis added));

circumstances required for relief under

Morris, 187 F.3d at 341 (same). Stated somewhat
differently, we have not foreclosed the possibility that a

change in controlling precedent, even standing alone, might

give reason for 60(b)(6) relief. See | Wilson v. Fenton, 684
F.2d 249, 251 (3d Cir.1982) (per curiam) (“A decision of the
Supreme Court of the United States or a Court of Appeals
may provide the extraordinary circumstances for granting a

Rule 60(b)(6) motion....”).
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Even if there is not much daylight between the “never”
position of the Fifth Circuit and the “rarely” position that we
have staked out, Adams differs from our *122 precedent in
yet another significant respect: its failure to consider the full

set of facts and circumstances attendant to the | Rule 60(b)
(6) motion under review. The Fifth Circuit in Adams ended
its analysis after determining that Martinez's change in the
law was an insufficient basis for 60(b)(6) relief and did not
consider whether the capital nature of the petitioner's case
or any other factor might counsel that Martinez be accorded
heightened significance in his case or provide a reason or
reasons for granting 60(b)(6) relief. Indeed, the court did not
address in any meaningful way the petitioner's claim that he
was not offering Martinez “alone” as a basis for relief. In
Diaz v. Stephens, 731 F.3d 370, 376 (5th Cir.2013), the Fifth
Circuit later acknowledged that Adams and its other precedent
had not cited additional equitable factors “as bearing on the

analysis of extraordinary circumstances under | Rule 60(b)

(6).” > See also id. at 376 n. 1. The fact that the petitioner's
60(b)(6) motion was predicated chiefly on a postjudgment
change in the law was the singular, dispositive issue for the
Adams court.

The court in Diaz assumed, for the sake of
argument, that a district court may consider several

equitable factors in the | Rule 60(b)(6) context,
but found that consideration of those factors in
Diaz's case did not entitle him to 60(b)(6) relief.

731 F.3d at 377-78.
[4] We have not taken that route. Instead, we have long

employed a flexible, multifactor approachto !  Rule 60(b)(6)
motions, including those built upon a post-judgment change
in the law, that takes into account all the particulars of
a movant's case. See Coltec Indus., Inc. v. Hobgood, 280
F.3d 262, 274 (3d Cir.2002) (noting, in the context of a

60(b)(6) analysis, the propriety of “explicit[ly]” considering
“equitable factors” in addition to a change in law); ' Lasky v.

Cont'l Prods. Corp., 804 F.2d 250, 256 (3d Cir.1986) (citing
multiple factors a district court may consider in assessing a

motion under 6O(b)(6)).6 The fundamental point of 60(b)
is that it provides “a grand reservoir of equitable power to

do justice in a particular case.” | Hall v. Cmty. Mental
Health Ctr., 772 F.2d 42, 46 (3d Cir.1985) (internal quotation
marks omitted). A movant, of course, bears the burden of
establishing entitlement to such equitable relief, which, again,

will be granted only under extraordinary circumstances.

Mayberry v. Maroney, 558 F.2d 1159, 1163 (3d Cir.1977).
But a district court must consider the full measure of any
properly presented facts and circumstances attendant to the
movant's request.

Notably, the factors outlined in Lasky parallel the
equitable factors cited by the Fifth Circuit in Diaz

as being of questionable relevance to | Rule 60(b)
(6) motions.
The Commonwealth appellees contend that | Gonzalez v.

Crosby, 545 U.S. 524, 125 S.Ct. 2641, 162 L.Ed.2d 480
(2005), effectively displaced our flexible approach in the

habeas context and precludes | Rule 60(b)(6) relief based on
a change in law, including Martinez. In Gonzalez, the district
court dismissed a petitioner's habeas petition as barred by

the statute of limitations of the Antiterrorism and Effective

Death Penalty Act (“AEDPA”), | 28 U.S.C. § 2244(d). It
found that the limitations period was not tolled while his
second state post-conviction motion was pending because
the motion was untimely and successive and, therefore, had

Id. at 527, 125 S.Ct. 2641.
The Eleventh Circuit denied a certificate of appealability

not been “properly filed.”

and the petitioner did not seek subsequent review of that
decision. Several months later, the Supreme Court rejected

the district court's reasoning in Artuz v. Bennett, 531
U.S. 4, 121 S.Ct. 361, 148 L.Ed.2d 213 (2000), and held
that an application for state post-conviction relief *123 can
be “properly filed” even if it was dismissed by the state
as procedurally barred. The petitioner then filed a 60(b)
(6) motion citing Arfuz as an extraordinary circumstance.
The Supreme Court rejected his argument. Noting that the
circumstances warranting 60(b) relief would “rarely occur

Gonzalez, 545 U.S. at 535, 125
S.Ct. 2641, the Court opined that “not every interpretation of

in the habeas context,”

the federal statutes setting forth the requirements for habeas

provides cause for reopening cases long since final,” | id.
at 536, 125 S.Ct. 2641. It was “hardly extraordinary” that the
district court's interpretation of AEDPA, which was correct
under the Eleventh Circuit's then-governing precedent, was

subsequently rejected in a different case. | Id. at 536, 125

S.Ct. 2641.
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The Eleventh Circuit, describing Gonzalez, has observed
that, in that opinion, “the U.S. Supreme Court ... told us
that a change in decisional law is insufficient to create the

‘extraordinary circumstance’ necessary to invoke | Rule

60(b)(6).” | Arthur v. Thomas, 739 F.3d 611, 631 (11th

Cir.2014) (citing ' Gonzalez, 545 U.S. at 535-38, 125 S.Ct.
2641). Relying on Gonzalez, the Eleventh Circuit in Arthur,
just as the Fifth Circuit in Adams, went on to hold that “the
change in the decisional law affected by the Martinez rule
is not an ‘extraordinary circumstance’ sufficient to invoke

Rule 60(b)(6).” Id. The Commonwealth appellees cite the
Eleventh Circuit's decision in an effort to persuade us that,
in light of Gonzalez, we should abandon our case-by-case
approach to 60(b)(6) motions.

We are not persuaded. We believe that the Eleventh Circuit
extracts too broad a principle from Gonzalez, which does
not answer the question before us. Gonzalez did not say
that a new interpretation of the federal habeas statutes—
much less, the equitable principles invoked to aid their

Rule
60(b)(6) motion. Gonzalez merely highlights, in action, the

enforcement—is always insufficient to sustain a

position of both the Supreme Court and this Court that
“[i]ntervening developments in the law by themselves rarely
constitute the extraordinary circumstances required for relief

under | Rule 60(b)(6).” | Agostini, 521 U.S. at 239, 117

S.Ct. 1997 (emphasis added); - Morris, 187 F.3d at 341.
And, to be clear, the Gonzalez Court examined the individual
circumstances of the petitioner's case to see whether relief
was appropriate, concluding that relief was not warranted
given the petitioner's “lack of diligence in pursuing review [in
his own case] of the statute-of-limitations issue” eventually

addressed in Artuz. Gonzalez, 545 U.S. at 537, 125 S.Ct.
2641. For that matter, even after categorically pronouncing
that Martinez's change in the law could not sustain a 60(b)(6)
motion, the Eleventh Circuit in Arthur briefly considered (and
rejected) “other factors” cited by the movant, including the

capital nature of his case, as justification for 60(b)(6) relief in

the wake of Martinez. ' Arthur, 739 F.3d at 633.

At least three other courts of appeals have similarly
assessed a variety of factors on a case-by-case
basis when deciding whether to grant a habeas

petitioner's Rule 60(b)(6) motion based on

Martinez and Trevino. See | Nash v. Hepp, 740
F.3d 1075, 1078-79 (7th Cir.2014) (noting that,
per Gonzalez and prior Seventh Circuit precedent,
Martinez's change in law could not justify 60(b)
(6) relief, but analyzing the specific circumstances
of the petitioner's case, including his lack of
diligence and his prior opportunity to raise the
defaulted claims); McGuire v. Warden, Chillicothe
Corr. Inst., 738 F.3d 741, 750-52 (6th Cir.2013)
(denying 60(b)(6) motion after concluding that
Trevino did not impart new constitutional rights,
Trevino's change of the law was the sole basis for
the motion, and its rule arguably did not apply

to the petitioner's claims); | Lopez, 678 F.3d at
1135-37 (applying a non-exhaustive, six-factor test
to determine whether to grant 60(b)(6) motion

predicated on Martinez ).

*124  [5] [6] We, therefore, believe that our case-

dependent analysis, fully in line with Rule 60(b)(6)'s
equitable moorings, retains vitality post-Gonzalez, and we
do not adopt a per se rule that a change in decisional law,
even in the habeas context, is inadequate, either standing
alone or in tandem with other factors, to invoke relief from a
final judgment under 60(b)(6). The District Court abused its
discretion when it based its decision solely on the reasoning of
Adams and failed to consider how, if at all, the capital aspect of
this case or any other factor highlighted by the parties would
figure into its 60(b)(6) analysis. We will remand to give it the
opportunity to conduct that equitable evaluation now.

2. Rule 60(b)(6) Analysis

The grant or denial of a Rule 60(b)(6) motion is an
equitable matter left, in the first instance, to the discretion of
a district court. We offer, however, the following thoughts to

aid the District Court in its further review of Cox's motion.

[7] First, and importantly, we agree with the District Court
that the jurisprudential change rendered by Martinez, without

more, does not entitle a habeas petitioner to | Rule 60(b)
(6) relief. To be sure, Martinez's change to the federal rules

of procedural default, though “limited,” was “remarkable.”

Lopez, 678 F.3d at 1136 (internal quotation marks
omitted). Martinez sharply altered Coleman's well-settled
application of the procedural default bar and altered the
law of every circuit. The rule adopted in Martinez was also
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important, crafted, as it was, to ensure that fundamental
constitutional claims receive review by at least one court.

Even so, Martinez did not announce a new constitutional rule
or right for criminal defendants, but rather an equitable rule
prescribing and expanding the opportunity for review of their

Sixth Amendment claims. See . Martinez, 132 S.Ct. at 1319;
Arthur, 739 F.3d at 629; McGuire, 738 F.3d at 750-51;

Buenrostro v. United States, 697 F.3d 1137, 1139—-40 (9th
Cir.2012) (published order). A post-judgment change in the
law on constitutional grounds is not, perforce, a reason to
reopen a final judgment. See Coltec Indus., 280 F.3d at 276

(affirming denial of | Rule 60(b)(6) motion even though law

on which judgment based declared unconstitutional); ' Blue
Diamond Coal Co. v. Trs. of UMWA Combined Benefits Fund,
249 F.3d 519, 524 (6th Cir.2001). Much less does an equitable
change in procedural law, even one in service of vindicating
a constitutional right, demand a grant of 60(b)(6) relief.

We also hasten to point out that the merits of a petitioner's
underlying ineffective assistance of counsel claim can
affect whether relief based on Martinez is warranted. It is

appropriate for a district court, when ruling on a | Rule
60(b)(6) motion where the merits of the ineffective assistance
claim were never considered prior to judgment, to assess the

merits of that claim. See | Lasky, 804 F.2d at 256 n. 10.
After all, the Martinez exception to procedural default applies
only where the petitioner demonstrates ineffective assistance
by post-conviction counsel, as well as a “substantial” claim

of ineffective assistance at trial. | Martinez, 132 S.Ct. at
1318. When 60(b)(6) is the vehicle through which Martinez
is to be given effect, the claim may well need be particularly

substantial to militate in favor of equitable relief. 8 A *125
court need not provide a remedy under 60(b)(6) for claims
of dubious merit that only weakly establish ineffective
assistance by trial or post-conviction counsel.

Of course, the procedural default exception
announced in Martinez applies only in states where
ineffective assistance claims, either expressly or as
a matter of practicality, could not have been raised

on direct appeal. | Trevino, 133 S.Ct. at 1914—

15. In Commonwealth v. Grant, 572 Pa. 48,
813 A.2d 726, 738 (2002), Pennsylvania decided

to defer consideration of ineffective assistance
of counsel claims to collateral review, making
Martinez applicable to its criminal procedural
system. At the time Cox's direct appeal and
PCRA proceeding were being adjudicated by
the Pennsylvania courts, however, Pennsylvania
required a criminal defendant to raise ineffective
assistance claims at the earliest stage of
proceedings during which he was no longer
represented by the allegedly ineffective lawyer,
for example, the post-trial motions phase or

direct appeal. | Id. at 729; - Commonwealth v.
Hubbard, 472 Pa. 259, 372 A.2d 687, 695 & n. 6
(1977). The District Court determined that, because
Cox was represented by the same attorney at trial
and on direct appeal to the Superior Court, his
PCRA proceeding presented the first opportunity to
raise an ineffective assistance of trial counsel claim
and Martinez, therefore, applied.

The Commonwealth appellees argue that Martinez
does not apply to pre-Grant Pennsylvania and
that, in any event, Cox availed himself of the
opportunity to raise ineffective assistance claims
before the trial court and the Pennsylvania Supreme
Court. We do not decide whether, as a general
matter, Pennsylvania's pre-Grant legal landscape
falls within the ambit of the Martinez rule. We
note simply that appellees have not established why
the District Court erred in concluding that, under
the pre-Grant procedural paradigm, defendants
who, like Cox, were represented by the same
counsel at trial and on direct appeal did not
have a realistic opportunity to raise an ineffective
assistance of trial counsel claim until collateral
review. Extant Pennsylvania precedent made clear
that Cox was not obligated to assert such a
claim until trial counsel had been relieved of his
representation. Cox was entitled to rely on that
guidance, and, therefore, did not have to raise his
ineffective assistance claims until PCRA review.

See | Trevino, 133 S.Ct. at 1919-20; ' Sutton v.
Carpenter, 745 F.3d 787, 793-94 (6th Cir.2014).

It is true that trial counsel no longer represented
Cox in his petition for allocatur to the
Pennsylvania Supreme Court. Given the “unlikely
and unpredictable” manner in which allocatur
is granted by that court, however, a petition
for allocatur had never been seen as the first
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opportunity to raise a claim of ineffective

assistance. | Commonwealth v. Moore, 569 Pa.
508, 805 A.2d 1212, 1223 (2002) (Castille, J.,
concurring in part and dissenting in part). In
addition, a party may not present new claims in
a petition for allocatur. Pa. R. A pp. P. 302(a).
Cox's trial counsel did not raise claims of his own
ineffective assistance before the Superior Court
—something he could not do, in any event, see
Commonwealth v. Green, 551 Pa. 88,709 A.2d 382,

384 (1998); - Commonwealth v. Dancer, 460 Pa.
95,331 A.2d 435, 438 (1975)—Tlikely barring Cox
from raising those claims in his allocatur petition.

Furthermore, courts must heed the Supreme Court's

observation—whether descriptive or prescriptive—that

Rule 60(b)(6) relief in the habeas context, especially
based on a change in federal procedural law, will be rare.

Gonzalez, 545 U.S. at 535-36 & n. 9, 125 S.Ct. 2641.
Principles of finality and comity, as expressed through
AEDPA and habeas jurisprudence, dictate that federal courts
pay ample respect to states' criminal judgments and weigh
against disturbing those judgments via 60(b) motions. In that
vein, a district court reviewing a habeas petitioner's 60(b)
(6) motion may consider whether the conviction and initial
federal habeas proceeding were only recently completed
or ended years ago. Considerations of repose and finality
become stronger the longer a decision has been settled. See

id. at 53637, 125 S.Ct. 2641 (cautioning against 60(b)(6)
relief in “cases long since final” and “long-ago dismissals”);

id. at 542 n. 4, 125 S.Ct. 2641 (Stevens, J., dissenting) (“In
cases where significant time has elapsed between a habeas
judgment and the relevant change in procedural law, it would
be within a district court's discretion to leave such a judgment
in repose.”). Here, Cox's direct appeal was decided in 1996
and his initial habeas petition, in *126 which his claims were
deemed defaulted, was dismissed in 2004, eight years before
Martinez.

[8] A movant's diligence in pursuing review of his
ineffective assistance claims is also an important factor.

Where a movant has not exhausted available avenues of

review, a court may deny relief under - Rule 60(b)(6). See

id. at 537, 125 S.Ct. 2641 (majority opinion); |  Lopez,
678 F.3d at 1136 & n. 1; In re Fine Paper Antitrust Litig., 840
F.2d 188, 194-95 (3d Cir.1988).

A special consideration arises in this case, as well. Courts
must treat with particular care claims raised in capital cases.

Burger v. Kemp, 483 U.S. 776, 785, 107 S.Ct. 3114, 97
L.Ed.2d 638 (1987) (“Our duty to search for constitutional
error with painstaking care is never more exacting than it is
in a capital case.”). Although Cox did not receive a capital
sentence for the murder of Davis, that murder conviction was
used as an aggravating factor in arriving at a death sentence
in a separate case, albeit one that is still under habeas review.
That fact is significant.

Finally, we offer no opinion on the substantiality or lack
thereof of Cox's claims or how the District Court should

weigh the various factors that may be pertinent to his | Rule
60(b)(6) motion. Nor do we intimate that the Court is
precluded from reaching the same conclusion on remand
following a more comprehensive analysis. We conclude only
that, perhaps with additional briefing by the parties, a more
explicit consideration of the facts and circumstances relevant
to the concededly timely filed underlying motion would have
been, and is now, appropriate.

IV. CONCLUSION

We will vacate the order of the District Court denying Cox's

Rule 60(b)(6) motion and remand for further proceedings
consistent with this Opinion. If, following the proceedings on
remand, an appeal is filed, that appeal shall be forwarded to
this panel for decision.

All Citations

757 F.3d 113, 89 Fed.R.Serv.3d 73
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

JERMONT COX, :
Petitioner : CIVIL ACTION
No. 00-5188
v.
MARTIN HORN, et. al,
Respondents
EXPLANATION AND ORDER

Petitioner Jermont Cox was convicted in 1993 of the first degree murder of Lawrence
Davis, criminal conspiracy, and possession of an instrument of crime. He was sentenced to life
imprisonment. He was represented on at trial, post-verdict motions, and direct appeal by David
McLaughlin. A new lawyer, David Silverman, was appointed to represent Cox during his
Pennsylvania Post Conviction Relief Act (“PCRA”) proceedings. Although Cox, through
Silverman, raised multiple claims relating to the ineffective assistance of his trial counsel in his
PCRA petition, Sitverman dropped every claim but one during the PCRA evidentiary hearing.
The PCRA court denied Cox’s PCRA petition, and the Pennsylvania Superior Court affirmed.

In 2000, Cox filed a timely federal habeas petition, raising eight claims of ineffective
assistance of counsel, among other claims. On August 9, 2004, I adopted Magistrate Judge
Hart’s Report and Recommendation to deny Cox’s petition. I found that only one claim from his
petition had been fairly presented and exhausted in state court: that his trial counsel had provided
ineffective assistance when he failed to impeach key witnesses Kimberly and Mary Little with
their criminal records. I denied that claim on the merits. The petition presented five other
ineffective assistance claims that I determined were procedurally defaulted. Because Cox had

failed to show cause and prejudice for the default, I denied those claims without a review of the

I
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merits, as required by Coleman v. Thompson, 501 U.S. 722 (1991).

Before me now is Cox’s Motion for Relief from Final Judgment Pursuant to Fed. R, Civ.
P. 60(b)(6). Cox requests that I reopen his habeas petition to examine the ineffective assistance
claims that I had previously determined were procedurally defaulted. He relies on the Supreme
Court’s recent decision of Martinez v. Ryan, 132 8. Ct. 1309 (2012), which held that

a procedural default will not bar a federal habeas court from hearing a substantial

claim of ineffective assistance at trial if, in the initial-review collateral

proceeding, ... counsel in that proceeding was ineffective,
Martinez, 132 S. Ct. at 1320. In other words, Martinez allows a federal court to examine on the
merifs ineffective assistance of trial counsel claims that had been defaulted as a result of
ineffective assistance of post-conviction counsel.! It held that post-conviction counsel’s failure to
raise such claims can constitute cause that would excuse a procedural defauit and allow a court
to examine the underlying ineffective assistance claim on the merits.

Here, Cox argues that his lawyer during his PCRA proceedings was ineffective for
waiving five claims of ineffective assistance of trial counsel, which became Claims 3, 4, 5, 6,
and 8 of his habeas petition. As his PCRA proceedings were his first opportunity to raise these
ineffectiveness claims, Cox argues that his PCRA counsel’s ineffectiveness provides cause,
under Martinez, for his default of those claims. As a result, he asks me to reopen his habeas
proceedings and examine these claims, which have never been examined on the merits by any
court,

Relief from judgment under Rule 60(b)(6) is available only where the petitioner has

' This relief is available assuming that the ineffective assistance at trial claims could net have been raised earlier,
before post-conviction proceedings (such as on direct appeal). Pennsylvania used to require criminal defendants to
raise incffective assistance claims at the earliest state of the proceedings during which the allegedly ineffective
lawyer no longer represented them. See Com. v. Hubbard, 372 A .2d 687, 695 & n.6 {Pa, 1977). This rule was in
effect at the time of Cox’s direct appeal and PCRA proceedings. Because Cox was represented by David
McLaughlin at both trial and on direct appeal, his first opportunity to raise claims relating to ineffective assistance at
trial came during PCRA proceedings. Accordingly, Cox is potentially eligible for relief under Martinez.

2
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demonstrated “extraordinary circumstances.” Gonzales v. Crosby, 545 U.S. 524, 535 (2005).
Such circumstances “will rarely occur in the habeas context.” Id. at 535, Neither the Supreme
Court nor the Third Circuit has yet ruled whether the new rule announced in Martinez constitutes
extraordinary circumstances, but the Third Circuit has stated that “intervening developments in
the law by themselves rarely constitute the extraordinary circumstances required for relief under
Rule 60(b)(6).” Morris v. Horn, 187 F.3d 333, 341 (3d Cir. 1999) (quotations omitted). Only two
circuit courts have squarely addressed whether Martinez provides a basis for 60(b) relief. The
Fifth Circuit ruled that a change in law, including the change announced in Martinez, can never
be the basis of 60(b) relief. See Hernandez v. Thaler, 630 F.3d 420, 430 (5th Cir. 2011); Adams
v. Thaler, 679 F.3d 312, 320 (5th Cir. 2012) (“The Martinez Court’s crafting of a narrow,
equitable exception to Coleman s holding is hardly extraordinary.””). The Ninth Circuit, by
contrast, leaves open the possibility that Martinez could provide a basis for 60(b) relief. In
interpreting Martinez in the 60(b) context, the court applied a multi-factor test, developed in
Phelps v. Alameida, 569 F.3d 1120 (9th Cir. 2009), that examines the nature of the change in
law, the petitioner’s diligence, the interest in finality, any delay in requesting relief, the
connection between the new law and the judgment in question, and principles of comity. Lopez
v. Ryan, 678 F.3d 1131 (9th Cir, 2012).

In this circuit, every district court that has examined the issue has either not ruled
squarely on the question or agreed with the Fifth Circuit that Martinez’s change of law is not, by
itself, an “extraordinary circumstance” justifying relief. Bender v. Wynder, No. 05-998, 2012
WL 6737840 (W.D. Pa. Dec. 28, 2012); Brown v. Wenerowicz, No. 07-1098, 2012 WL 6151191
(E.D. Pa. Dec. 11, 2012); Vogt v. Coleman, No. 08-530, 2012 WL 2930871 (W.D. Pa. July 18,

2012); Allen v. Walsh, No. 06-4299, 2013 WL 1389752 (E.D. Pa. Mar. 15, 2013) report and
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recommendation adopted, No. 06-4299, 2013 WL 1389749 (E.D. Pa. Apr. 4, 2013); Ford v.
Wenerowicz, No. 09-3537, 2013 WL 460107 (E.D. Pa. Feb. 7, 2013); House v. Warden, SCI-
Mahanoy, No. 08-0331, 2013 WL 297838 (M.D. Pa. Jan. 24, 2013); Fitzgerald v. Kiopotoski,
No. 09-1379, 2012 WL 5463677 (W.D. Pa. Nov. 8, 2012); United States v. Correa, No. 89-163,

2013 WL 203558 (W.D. Pa. Jan. 17, 2013).

Because the Third Circuit has not yet ruled on this issue, T join the other district courts of
this circuit in adopting the reasoning of the Fifth Circuit to hold that Martinez’s change of law,

without mare, is insufficient to warrant relief under 60(b){(6).

AND NOW, this _ 23rd _dayof  May , 2013, it is ORDERED that

Petitioner’s Motion for Relief of Judgment (ECF No. 56} is DENIED.

s/Anita B. Brody

ANITA B. BRODY, I.

Copies VIA ECF on to: Copies MAILED on to:

OMABB 2013\A - K\Cox v, horn 60b.wpd

OAABB 2013\A - K\MCox v. horn 60b.wpd
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COMMONWEALTH OF PENNSYLVANIA, : IN THE SUPERIOR COURT OF
: PENNSYLVANIA

Appellee
V.

JERMONT COX,

Appellant : No. 2529 Philadelphia 1998

Appeal from the Order July 21, 1998
In the Court of Common Pleas of Philadelphia County
Criminal No. Feb. Term 1993 No. 3160-63

BEFORE: KELLY, STEVENS, J1J., and CIRILLO, P.1.E.
MEMORANDUM: i BILED UL 15 199
Jermont Cox appeals from the order of the Court of Common Pleas of
Philadelphia County dismissing his petition for collateral relief under the
Post-Conviction Relief Act (PCRA)." We affirm.
Cox is currently serving a life sentence for first degree miurder. The
PCRA court succinctly rendered the circumstances of the crime as follows:
At trial, the Commonwealth proved the following: Cox and
Larry Lee (“Lee”) were members of a drug business that
operated at 246 West Queen Lane in Philadelphia. Cox served
as a “look-out” and would signal his colleagues if the police
approached. On July 19, 1992 at approximately 1:55 A.M., Lee
and Lawrence Davis (“Davis”) were standing beside Lee’s 1979
green Malibu which was parked in the street outside 246 West
Queen Lane. Lee and Davis began a verbal argument relating to
a small amount of drugs. A physical fight ensued and Lee hit

Davis several times knocking him to the ground.

PCRA court opinion filed 8/31/98 at 2-3. Exiting from a nearby bar, Cox

142 Pa.C.S.A. §§ 9541-9546.
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observed the fight between Lee and Davis. Approaching the two, —Cox .
removed a gun from Lee’s car and shot Davis, hitting him in the neck, chest,
right shoulder, and right hand. Id.

Cox was convicted of first degree murder following an October 1993
bench trial, and was sentenced on October 29, 1993, Post-sentence motions
were filed, alleging insufficiency of the evidence and trial court error in
admitting evidence of unrelated drug activity. Those motions were denied
on April 4, 1994, Cox also filed a pro se mation to remove his trial counsel
for ineffectiveness. Argument was heard on that motion on February 17,
1994, after which the motion was denied.

Still represented by his original trial counsel, Cox appealed to the
Superior Court on April 12, 1994, and on June 2, 1995, a panel of this Court
affirmed the trial court, finding that the evidence was sufficient to support
Cox'’s conviction, and that the trial court committed no error in admitting the
evidence of Cox’s involvement in a drug ring. On December 15, 1995, new
counsel was appointed to represent Cox on appeal to the Pennsylvania
Supreme Court, but allowance of appeal to the Supreme Court was denied
on April 30, 1996.

On May 28, 1996, Cox filed a PCRA petition, and PCRA counsel was
appointed on August 13, 1996. Despite appointment of counsel, Cox filed a
pro se supplement to his PCRA petition on September 11, 1996, alleging

ineffectiveness of trial/direct appeal counsel. PCRA counsel then requested
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.and received permission to withdraw as Cox’s counsei, and new PCRA
counsel was appointed on April 28, 1997. An amended PCRA petition was
filed on June 11, 1997, and on September 9, 1997, the Commonwealth filed
a motion to dismiss the petition. The motion to dismiss was denied on
October 16, 1997, and an evidentiary hearing was subsequently held on
February 4, 1998. The PCRA court then dismissed the PCRA petition on
March 20, 1998, but a motion for reconsideration was filed and argument
was held on May 8, 1998. On July 23, 1998, Cox was notified that his PCRA
petition was formally dismissed.

Cox filed the instant appeal on August 12, 1998, raising the following
issues:

(1) Did the PCRA court err in dismissing appellant’s PCRA

petition on the basis that trial counsel’s admitted negligence in

failing to establish the bias and motive to fabricate of the

Commonwealth’s sole eyewitness did not sufficiently affect the

outcome in this first-degree murder case because other evidence

implicated him, where this other evidence was equally consistent

with a finding of third degree murder and the Commonwealth’s

sole eyewitness provided the only evidence of an intentional
killing?

(2) Did the PCRA court err in assessing the prejudicial impact of
trial counsel’s negligence by temporarily placing itself back into
the role of factfinder, as opposed to an appellate-type reviewing
court, and then erroneously concluding that it would not have

affected her prior decision to convict had counsel properly
impeached the Commonwealth’s sole eyewitness?

Appellant’s brief at 3.
When addressing the denial of a PCRA petition, this Court operates

under a well-established standard: We are limited to examining whether the
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PCRA court’s determination is supported by the evidence of record énd
whether the determination is free of legal error. Commonwealth v.
Morales, __ Pa. __, 701 A.2d 516, 520 (1997) (citing Commonwealth v.
Travaglia, 541 Pa. 108, 117 n. 4, 661 A.2d 352, 356 n. 4 (1995)). To be
eligible for relief under the PCRA, the petitioner must plead and prove by a
preponderance of the evidence that the conviction or sentence in question
arose from one or more of the errors enunciated by Section 9543(a)(2),”
and that the issues raised have not been previously litigated or waived. 42

Pa.C.S.A. 9543(a)(2), (3).

2 Section 9543(a)(2) requires the petitioner to show that the challenged
conviction or sentence resulted from one or more of the following:
(i) A violation of the Constitution of this Commonwealth or the
Constitution or laws of the United States which, in the
circumstances of the particular case, so undermined the truth-
determining process that no reliable adjudication of guilt or
innocence could have taken place.
(ii) Ineffective assistance of counsel which, in the circumstances
of the particular case, so undermined the truth-determining
process that no reliable adjudication of guilt or innocence could
have taken place.
(iii) A plea of guilty unlawfully induced where the circumstances
make it likely that the inducement caused the petitioner to plead
guilty and the petitioner is innocent.
(iv) The improper obstruction by government officials of the
petitioner's right of appeal where a meritorious appealable issue
existed and was properly preserved in the trial court.
(v) Deleted by statute.
(vi) The unavailability at the time of trial of exculpatory evidence
that has subsequently become available and would have
changed the outcome of the trial if it had been introduced.
(vii) The imposition of a sentence greater than the lawful
maximum.
(viii} A proceeding in a tribunal without jurisdiction.
42 Pa.C.S.A. § 9543.
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) Here, Appellant has raised an ineffectiveness of counsel argument at
the earliest possible time after he was no longer represented by the counsel
in question.? We turn, therefore, to the merits of his ineffectiveness claim.

Counsel is presumed effective, Commonwealth v, Garnett, 613 A.2d
569 (Pa.Super. 1992), and to defeat that presumption a petitioner must
prove (1) that the course of action the petitioner alleges counsel was
ineffective for failing to pursue had arguable merit; (2) that counsel had no
reasonable basis for the act or omission in question; and (3) that the act or
omission prejudiced the petitioner to the point that but for the act or
omission the outcome of the case would have been different.
Commonwealth v. Appel, 547 Pa. 171, 689 A.2d 891 (1997);
Commonwealth v. Fowler, 550 Pa. 152, 703 A.2d 1027 (1997).

Here, Cox alleges that his trial counsel was ineffective in failing to
bring out evidence that an eyewitness to Davis’ murder had a criminal
record. In its opinion of August 31, 1998, the PCRA court acknowledged
that trial counsel conceded that he made no attempt to investigate the
witness’ crimina! record, and that he had no reasonable basis for failing to
do so. PCRA court opinion filed 8/31/98 at 4 n.1. The PCRA court

concluded,

3 The claim of ineffectiveness of counsel must be raised at the earliest stage
in the proceeding where the petitioner is no longer represented by the
allegedly ineffective counsel. Commonwealth v. Miller, 564 A.2d 975
(Pa.Super. 1989).

...!"-4_- ol
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however, that Cox is nevertheless unable to show ineffectiveness of cour]se[ .
because he cannot show that he was prejudiced by counsel’s tactics, since
even without the witness’ testimony, there was sufficient evidence to convict
Cox of first degree murder. Id. at 4. Specifically, Cox made a statement to
the police on January 14, 1993, admitting that he shot the victim, who died
as the result of close range gun shot wounds to his neck and chest; there
was no evidence to suggest the crime was an accident; and the ballistics
expert testified that it was highly unlikely for the gun to accidentally
discharge three times. Id. at 4-5.

There is no question here whether or not Cox killed Davis; the only
question is Cox's degree of guilt. “A criminal homicide constitutes murder of
the first degree when it is committed by an intentional killing.” Pa.C.S.A. §
2502(a). The use of a deadiy weapon on a vital part of the victim’s body
establishes the degree of intent necessary to support a conviction for first
degree murder. Commonwealth v. Collins, 549 Pa, 593, 702 A.2d 540
(1997). The evidence produced in this case shows that Cox used a deadly
weapon on vital parts of the victim’s body.

As such, we cannot conclude that counsel's omission rendered the
verdict unreliable, because the witness’ testimony was not critical to the
prosecution’'s case. Because there is additional evidence to sustain a
conviction for first degree murder without taking into account the testimony

of the witness in question, Cox has failed to show that he was prejudiced by
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his trial counsel’s failure to impeach that witness. Therefore, he is unable to
show ineffectiveness of counsel, and the PCRA court correctly denied his
petition.

Affirmed.

-7 - App. 41



J-RA21029/95

COMMONWEALTH OF PENNSYLVANTIA IN THE SUPERIOR COURT OF

PENNSYLVANIA

)

)

)

V. )

: )

)

JERMONT COX, )
)

Appellant NO. 01303 PHILADELPHIA, 1994

Appeal from the Judgment of Sentence in the
Court of Common Pleas of Philadelphia County,
Criminal Division, No. 93-02-3160-3163

BEFORE: ROWLEY, P.J., TAMILIA and SAYLOR, JJ.
MEMORRANDUM:

| FILED  JUN -2 1995

On Octobher 28, 1993; after a bench trial, the appellant,
germont Cox, was found guilty of murder in the first degree,l
criminal conspiracy? and possession of an instrument of
crime.3 The court thereafter sustained defendant's demurrer to
the Commonwealth's purported aggravating circumsﬁances and
sentenced appellant to life imprisonment. Cox now appeals from
this October 29, 1993 judgment of sentence.

Appellant argues the wverdict of first degree murder was
against the weight and sufficiency of thé evidence, averring'thefé
was no evidence of premeditation. Appellant challenges the
standard definition of premeditation and contends premeditation
"requires time for some reflection on the contemplated action, and

it is that aspect, so condemned by society throughout

civilization, which generates the awesome punishments attached to

a first degree murder conviction...." (Appellant's brief at 7.)

118 pa.C.8. § 2502(a).
2rd., § 903.

3rd., § 907.
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The test for determining the sufficiency of the evidence is

to view the evidence, and all reasocnable inferences deducible

therefrom, in a light most favorable to the Commonwealth, as the.

verdict winner, and determine whether the fact-finder reasonably -~

could have concluded all elements of the crime were established

beyond a reascnable doubt. Commonwealth v. Baker, 531 Pa. 541,

614 A.2d 663 (1992); Commonwealth v. Woods, 432 Pa. Super. 28,

638 A.2d 1013 (19%4). A new trial is warranted on a challenge to
the weight of the evidence only if the verdict was so contrary to
the evidence as to shock cne's sense of justice. Commonwealth v.
Fox, 422 Pa. Super., 224, 619, A.2d 327 (1993), alloc. denied,
. Pa. ___, B34 A.2d 222 (1993). We will not substitute our
judgment for that of the trial court where issues of weight and
credibility of the evidence are concerned. Id. To prove first
degree murder, the Commonwealth must establish the defendant
killed the victim with malice aforethought, premeditation and
deliberation. Id. Premeditation may be inferred from
statements made by the defendant and from the attendant
circumstances. Commonwealth v. Davis, 331 Pa. Super. 59, 479
A.2d 1077 (1984). Whenever the;e is a conscious purpose to bring
about death, the requirement of premeditation and deliberation is
met. Fox, supra. No specific length of time is necessary
before pfemeditation will be found to have entered into a
defendant's act of killing. Commonwealth v. Clemmons, 312 Pa.

Super. 475, 459 A.2d 1 (1983), rev'd on other grounds, 505 Pa.
356, 479 A.2d4 955 (1984).
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The evidence reveals the appellant, a look-out for an illegal
drug enterprise, observed a physical altercation between a co-
worker/runner and a customer, calmly laid his six-pack of beer on
a car, retrieved a .38 caliber handgun from the car, and
repeatedly shot the victim/customer from a distance of four feet,
through the neck, shoulder and chest. In his statement to police,
defendant admitted shooting the wvictim .but stated the gun
had discharged accidentally.

The trial court, sitting as the finder of fact, found
defendant's explanation of the shooting incredible. We will not
&isturb this finding. See Fox, supra. Further, the trial
court's verdict was not so contrary to the evidence presented as
to shock this Couft's sense of justice.

Appellant also argues the trial court erred by admitting
irrelevaﬁt evidence of his involvement in an illegal drug
operation, thereby causing him undue prejudice.

A judge has broad powers concerning the conduct of a trial,
particularly with regard to the admission or exclusion of
evidence. Commonowealth v. Kunkle, 425 Pa. Super. 493, 623 A.éd
336 (1993). Aall such evidence must be relevant, however, tending
to prove or disprove a material fact in issue, make such fact more
or less probable or afford the basis for or support a reascnable
inference regarding the  existence .of a material fact.
Commonwealth v. Ingram, 404 Pa. Super. 560, 591 A.2d 734 (1991).
Evidence of other crimes may be introduced to establish motive,
intent, an absence of mistake, a common scheme or an identity

lirking the accused to the second crime. Commonwealth v. Lank,
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518 Pa. 290, 543 A.2d 491 (1988). The evidence ma'T ;o be
admitted under circumstances where the probative value outweighs
any tendency to prejudice the defendant., Id.

We find the trial court did not abuse its discretion bé'
allowing into evidence testimony establishing defendant's
connection with the illegal drug operation. The evidence served
to establish defendant's motive in shooting the unarmed victim who
was involved in a fistfight with another man who worked as a drug/
money runner. The evidence was not introduced for the purpose of
attacking appellant's character but to establish the killing was
;mt an act of random violence. Also, evidence of defendant's
involvement with the drug operation was offered to contradict
appellant's statémeng he had shot the wvictim accidentally.
Finally, appellaﬁt.has shown no evidence to support his contention
_ he was prejudiced by the introduction of this evidence.

Having foupd each of appellant's arguments devoid of merit,

we affirm the October 29, 1993 judgment of sentence.

Judgment of sentence affirmed.
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CASE: 92FIU-3195 DC #: 92-14-053610
OCCURRENCE DATE/TIME:

SUBMITTED BY:

DATE/TIME SUBMITTED: 07/19/1992/ 4:56 pm

TAKEN FROM NAME:

ADDRESS:

BULLET SPECIMEN(S):

COATED: UNCOATED: Lead
TYPE: LRN BASE: Cupped
CANNELURE 1: 2 Knurled

MARKED: X-1 923195
LAG: IRH LWD:

REMARKS: Bullet Specimen, B-1:

PHILADELPHIA POLICE DEPARTMENT
FIREARM IDENTIFICATION UNIT

ARREST: SECURITY:
LOCATION:
BADGE/PAYROLL: DIST/UNIT: 6003
PROPERTY REC: 0390326
AGE:
ASSOC. DC#:
JACKETED:
CALIBER: 38/357
CANNELURE 2:

WEIGHT: 153.3 grns.

GWD:

Portion of nose area and circumference distorted, gouged and bearing foreign markings. Base distorted. Three LAG wvisible. Blood and
tissue-like substances attached. Decontaminated, by examiner, for safety.

Stated Source: Tan ME's envelope labled: Davis, Larry, 3198, Left Arm.

Control #: N/A

EXAMINATION DATE: 04/11/2013

EXAMINER: Police Officer 1 KELLY D WALKER
#5576/225211

c:\labsave\714954 RPT

LAB FEE $ 630.00

CO-EXAMINER: Police Officer 1 JESUS CRUZ
#0748/205768
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PHILADELPHIA POLICE DEPARTMENT
FIREARM IDENTIFICATION UNIT

LAB# 92FIU-3195 DC# 92-14-053610 PR# 0390326

BULLET SPECIMEN(S):

COATED: UNCOATED: JACKETED: Copper Alloy
TYPE: FMJ BASE: Flat CALIBER: 38/357
CANNELURE 1: CANNELURE 2:

MARKED: X-2 923195 WEIGHT: 158.8 grns.

LAG: 05R LWD: GWD:

REMARKS: Bullet Specimen, B-2:
No major deformation, however, circumference bears foreign markings. Decontaminated, by examiner, for safety.

Stated Source: Tan ME's envelope labled: Davis, Larry, 3198, Back R Chest.

EXAMINATION DATE: 04/11/2013

EXAMINER: Police Officer 1 KELLY D WALKER CO-EXAMINER: Police Officer 1 JESUS CRUZ
#5576/225211 #0748/205768

App. 47
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PHILADELPHIA POLICE DEPARTMENT
FIREARM IDENTIFICATION UNIT

LAB# 92FIU-3195 DC# 92-14-053610
REMARKS: CONCLUSIONS: Re-Examination: (Determined through microscopic comparison)
B-1 and B-2, when compared against each other, were NOT fired from the same firearm.

(LAG Dimensions)

NOTE: Re-Examination not in complete agreement with previous examination (See above conclusion).
Previous report listed a lead fragment. No lead fragment was present at time of my examination.

EXAMINATION DATE: 04,/23/2013

PR# 0390326

EXAMINER: Police Officer 1 KELLY D WALKER CO-EXAMINER: Police Officer 1 JESUS CRUZ

#5576/225211 #0748/205768

c:\labsave\714954 RPT
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PHILADELPHIA POLICE DEPARTMENT
FIREARM IDENTIFICATION UNIT

LAB# 92FIU-3195 DC# 92-14-053610 PR# 0390326
REMARKS: Crosscheck Request per ADA Affronti:

B-2 (this report) was fired from the same firearm as B-1, B-2 and BJ-1 thru BJ-3 of FIU#923736 DC#92-19-061074.

EXAMINATION DATE: 04,/23/2013

EXAMINER: Police Officer 1 KELLY D WALKER CO-EXAMINER: Police Officer 1 JESUS CRUZ
#5576/225211 #0748/205768

App. 49
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