No.

IN THE
SUPREME COURT OF THE UNITED STATES

Sovon. . Navis — PETITIONER
(Your Name)
VS.
Lonnie Hocton — RESPONDENT(S)

MOTION FOR LEAVE TO PROCEED IN FORMA PAUPERIS

The petitioner asks leave to file the attached petition for a writ of certiorari
without prepayment of costs and to proceed in forma pauperis.

Please check the appropriate boxes:

[ Petltloner has previously been granted leave to proceed in forma pauperis in
the following court(s):

X Petitioner has not previously been granted leave to proceed in forma
pauperis in any other court.

X Petitioner’s affidavit or declaration in support of this motion is attached hereto.

[1 Petitioner’s affidavit or declaration is not attached because the court below
appointed counsel in the current proceeding, and:

[JThe appointment was made under the following provision of law:
' , Or

[ a copy of the order of appointment is appended.

-~

(Signature)



AFFIDAVIT OR DECLARATION
IN SUPPORT OF MOTION FOR LEAVE TO PROCEED /N FORMA PAUPERIS

I, _TJevon Davis , am the petitioner in the above-entitled case. In support of
my motion to proceed in forma pauperis, I state that because of my poverty I am unable to pay
the costs of this case or to give security therefor; and I believe I am entitled to redress.

1. For both you and your spouse estimate the average amount of money received from each of
the following sources during the past 12 months. Adjust any amount that was received
weekly, biweekly, quarterly, semiannually, or annually to show the monthly rate. Use gross
amounts, that is, amounts before any deductions for taxes or otherwise.

Amount expected

Income source Average monthly amount during

the past 12 months next month
You Spouse You Spouse
Employment $ N/A— $ '\‘/’G ' $_ N/A $ N/A'
Self-employment $ N,/ A $ M_/ k $ N/” $ N/ t
Income from real property $ M/ﬂ' $ N/ﬂ’ $ M/ﬂ' $ N/ﬂ'
(such as rental income) : '
Interest and dividends $ ’\l/ A $ N /A $ N/ﬂ- $ N/ﬁ
Gifts $ U/ A $ l\//k $ N/ﬁ $ I\///‘«
Alimony _ $ N/ﬂ' $ /\//14' $ ’(i//“' $ /\///4'
Child Support s N ! o s Nt s N/i? $ M/Pr
Retirement (such as social $ M/“‘ s N/p $ N//‘* $ M//l'
security, pensions, ! J v '
annuities, insurance)
Disability (such as social $ I\l/ﬁ' $ N/ s N $ '\f/ﬂ—
security, insurance payments) ! ! !
Unemployment payments $ M/Af $ N’/ﬂ* $ N,//" $ N//“‘
Public-assistance $ I\J/M» $ ‘\/”4 $ ’\//A' $. N/ﬁ"
(such as welfare) ! '
- Other (specify): $ /y/“ $ N// A s A //*’ $ “// f#
Total monthly income: $ M/A’ $ N/A“ $ N//)’ $ N/A’



2. List your employment history for the past two years, most recent first. (Gross monthly pay
is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
- Employment
N/ N/e . s_ N/~
7 7 $ 7
$

3. List your spouse’s employment history for the past two years, most recent employer first.
(Gross monthly pay is before taxes or other deductions.)

Employer Address Dates of Gross monthly pay
Employment
Nj& N4 Wi s N/a
$
$

4. How much cash do you and your spouse have? § N / i
Below, state any money you or your spouse have in'bank accounts or in any other financial

institution.

Type of account (e.g., checking or savings) Amq&r}tﬁ you have Amount your spouse has

M S N[
. $ $
$ $

5. List the assets, and their values, which you own or your spouse owns. Do not list clothing
and ordinary household furnishings. '

(] Home [ Other real estate
Value N/ i Value _ f\) / #

[J Motor Vehicle #1 : [] Motor Vehicle #2 N /
Year, make & model /}\I / ik Year, make & model / / #

Value v Value

(] Other assets /
Description N/n

Value




6. State every person, business, or organization owing you or your spouse money, and the
amount owed. ‘

Person owing you or Amount owed to you Amount owed to your spouse
your spouse money
M/ k s N / A $ I\l/ f
$ $
$ , $

7. State the persons who rely on you or your spouse for support. For minor children, list initials
instead of names (e.g. “J.S.” instead of “John Smith”).

Name Relationship Age
N/a N/# N /A

8. Estimate the average monthly expenses of you and your family. Show separately the amounts
paid by your spouse. Adjust any payments that are made weekly, biweekly, quarterly, or
annually to show the monthly rate.

You Your spouse

Rent or home-mortgage payment
(include lot rented for mobile home) $ N / A $ N'/ A

Are real estate taxes included? [JYes [1No

Is property insurance included? [JYes [JNo
Utilities (electricity, heating fuel, :
water, sewer, and telephone) $ N/ A $ N / A
Home maintenance (repairs and upkeep) $ NI/ A $ N/A
Food | $ NI/ I s N/a
Clothing s N / i 5N/
Laundry and dry-cleaning $ N / i $ N ! r
Medical and dental expenses - $ N / e $_ N / A



Transportation (not including motor vehicle payments)  § N / i

Recreation, entertainment, newspapers, magazines, ete.  $ N / ox

Insurance (not deducted from wages or included in mortgage payments)

Homeowner’s or renter’s
Life

Health

Motor Vehicle

Other:

Taxes (not deducted from wages or included in mortgage payments)

(specify):

Installment payments |
Motor Vehicle
Credit card(s)
Department store(s)

Other:

Alimony, maintenance, and support paid to others

Regular expenses for operation of business, profession,
~or farm (attach detailed statement)

Other (specify):

Total monthly expenses:

You Your spouse
$ N/k

$ M/ﬂ—

$ N/h— $ Nl/ﬁ—
s Njn- s N
s Nfa s__AN/#
s Nk 5 nfm
s Nfe 5 n/w
$ N,/A $ N/ﬂ-
$ N,/A $ N//‘-
N i s_ e/

$ N/IAP $ N//('
$ N,/nr $_ N//’l—
s N/a s Nk
$ M,//Jr $ N//L
s__d/p $ N,/ﬂ
s plk s N/



9. Do you expect any major changes to your monthly income or expenses or in your assets or
liabilities during the next 12 months?

OYes X No If yes, describe on an attached sheet.

10. Have you paid - or will you be paying — an attorney any money for services in connection
with this case, including the completion of this form? [J1Yes &'No

If yes, how much?

If yes, state the attorney’s name, address, and telephone number:

11. Have you paid—or will you be paying—anyone other than an attorney (such as a paralegal or
a typist) any money for services in connection with this case, including the completion of this

form?
1 Yes X No

If yes, how much?

If yes, state the person’s name, address, and telephone number:

12. Provide any other information that will help explain why you cannot pay the costs of this case. -

aee PetFioners Motion +o Proceed in Forma Pouwperis,
Fardvee, Tettioner does Not have oun Tofhidudionol Jebs -

I declare under penalty of perjury that the foregoing is true and correct.

Executed on:_ Owne V, | , 200

\,&)gouon Oa,u'ux.)

(Signature)
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Acied ok &Qw%o«g his Deess is ‘D\?—Sf%ned\ R sccvent bpEres, :
. > e ereision
b% %?. Gaue,rnm&n.+. " Id“l ok i55-4 '5(0"|6-' ’ ‘?O\"‘ o ;)M% Yo

~eclo. ! K

Pectorea 1ds ntensied Dunerion a5 o hecle oa olCieia) power,

i+ mugk pe D\.\:)'ooba Aroucn Pron dhe commun c«\—ué, Id ar i5¢: -
- ;

-~ —u‘ i 1, ® —
9_\,&;'?1./% Ravied Dtokes 315 V.5, Lo, $b-¥¥, By mepfom'\sma.
Uhe representodtive qurad ity ol dhe g‘\w%. O\Bsomminac\—on?

election proceduces make * Jreies Cendyy, Weapang Lor ollicials
to oppres, Jhuse in dividuals W by Chante. oce. Numbercd, amon g
uN popular oF ‘naedicwdode minociyes . ':’_Aﬂ@ v M‘m)
a+ 4oy (H“"Ph‘}‘j' Aissevng ) Rocval disCemina¥ion in
Selechion of N Nocmns r:loﬁr on\xﬁ Whe Octinsed whodse i Qe

oc \ibe,\«\—uk, M\e,u; ace Suanmenedh Yo Foup Geirevant Yotk Teial
Counsel , Mhagk he was no¥ sodistied wn Sb‘-ﬁg seleckion | because
K.u'\éwa. was noY :;Uxo(s oL his peers  nor of coloc, and\ counsel
\“Old p@;\vﬂqme\‘a M\Q;\‘ "\-\'s L\fhe_ &—S’\* ‘\4—3 %O\ﬁ% A’O %e’" d% "\'D %e
| ate 5‘\'01‘*\(\5. of Pdhones deiad  whece. Perxrioner vefused 3o
<o %_l_ dress‘l'rhue‘pmei%;s G oucy shoud d exescise g

50;.@&(\/602 'po\p&rs ovegs ‘ou.)e(‘ wa-\'S,

9. The (ih Circnit Panel's Oprrnoned Srred olremning Une,
Districhk Cowcts deniad o0& Petidrionere Sixin and Foucteenih
ﬁ‘_-'f_\@r__\_g_n_\_qx,\-, Q«c()h{'s Guoconteed wndee dhe V.2 Constitution Yo

&(_‘er\_‘\)e_ Q,SS\S’\'OU(\QC O"Q ccu.n%u'on mgpw\, as of rscoh*—‘

\



j@dt@\&:\ QthauJ ' WW%" %—\\Qk\ , @ﬁs%, 0‘(“-&-. l’ % _3_‘0
Pg%&\ro& Gnak oun Tﬂdtcam*- shall have dhe r\,c‘ah-‘\" Yo
have OJ\ Qp?w\ as QG malter o8 \"\c'ah‘\", and in he

Cousrds of rQCcrd , wWhen Q,‘\—Ho.»\ Count so Ocdecs Yo
have Such reasonable OSS\SFaCe G Maty e NECRSSAry
—Po. perfect andl prosecute 8N appeat , An in d\w%m*‘s m%—ﬁ—-
4o & cre,e '-\-r‘r.u\scmpf on apow\ is Considered Yo \oembm

basic. thaa his cight Yo Govnsel on @ppea). Grifln Vv, Ialnas
———— )

351 V5.12, reh. den. 381 U.S 953, which established dhe right

oﬂ on i-hdwae,n\-. +o6 be Lucnshed wi n o Fronscret ot public

exoense on apeeod was eciohed Seven years before Gideca Vs
Woinwright, 313 U.6. 335, Pebitisoer was sent trin ond
‘._SQ;nM_%._ﬁ% 4r‘aﬂs&n@\'5',«‘(-&}w2 Teia\ Couct Tu.d.%e,, due Yo
Jhe aon stout denial Prom Appelant Lounsed ond. Pebboner Qt\\ruz_
B rievonce }ﬁomplm;n\’ Hhrough Attornesy, Grevancs Qoinmission ound Trial
Coucts , wWihhich w&ﬁ;\c«k caough matecial, Yo estoblish errors and
i g Condaeks ot Petibionecs pre-teial hearings aund mokions:
Petiboner 0Ppeaced. in Courk over 10 +imes , widh +uo de Peecent

Oc\'-\'orne,t.%\s , whieh Pehbtionecs Appedlate Counsel ne ected o

Lomihacize mselP wibh dnis case. ok hand @nd Lojed 4o order

Whe pretrial deanscripts @nd Mmohons, where @ossble Tights
and misconducks where v&o\a-{'ed, and could have been raised 6n
Petitioners Diceck Kppeal - Abtec mMandy Movens N Yriod cowel
Petis+icoer wWas @QANT&be?rbdwcA-mn of Records | Transcr ohs,
Apr\ 20,3610, i mondhs after Petitioners Dicect Appeal Bried
was Liled by Appetlant Cowosel, 10 Michigon Lourt 6 Apoeal .

Therefore. | Yhis Cousrt Showld exercise t4e potdecs cver Uhe, 1Dwee
Courcds,
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ARGUMENTS AMPLIFY ING RénsoN Fob WRVT

T. THZ COURT 0¥ APPEZALS ERRED TN AFFIRMING PeriTioNERS
COMICTION oM THE BASIS TUAT PETITIoNSRS S\NTH AND

' FOUR TEENTH. MASNDHENT RA\GHT GUNZANTEGY UNDeR THE
V.S, Consirion , ko welk a8 Mich. Coast, OF MRT, | 520,
WHERSE NoT VISLATEL, WHEBRG TrRiBL CourT ARuseD TTS
Di5CeETIoN | BY FAILING To HBAZ PETITioN RS MO TIoN
Fol SURSTITyTIoN OF APPELLATT CounsGL.

Teriad Cowel Panbed, v pussice ot Petitioner alfearded
his Gdn :Amd.. 2.\cbh+ Yo Govosed was ba\na Violated , whese a. Condi et
widhn Apprinted qu;e)“‘\n-l- Lovosed Damel 3, Rusk, wos so %rc,q,“{’ ous Fo

\ 4o “no representation o all. " (Plucles v,
cendec eqouu)a.\erv\- o 0@ repres _

agivo, 512 Fad o 1305° 1207) { See Wellace V- Kexa, 343 7 Supp$34).
. \

On Septenioee €, 20 , Pehtiones seat o letter 40 OQp.e,“Ovﬁ‘\"
’ ( 3. Rust, e 'prc,SSln% ne d\ﬁﬁ@*is-eaa&(cn widn s

Couwnsel Danie | .
Pecfornance , o0k \'ecbu—ﬂﬁ"'*m% hom {0 cecuse. himsek? | oPrer recent

T s, (See
Dn &ﬁ%b@r QV’J, Qoltl,, Pettioner ﬁ.\d Comp\0m+ M "
A-%orn(’)v&. Gerevance Conmission (See Appendiv-5 ) 3

Of\ ADQ“"OW R VRD“‘L M-}orni’,% Gevevance, CbmfﬂiSSicn ”\"&Plftd
w0k, (See Appendixlo)

0~ November 13,3a014, ’Pe:hhodef‘ rwacded, Uhe Geievance and
ond dne N%me,«a (—‘:r“\ev'a.no’_. response. , ovtbached with & Copy 08 lebters "
Yo and Leon 'Mrn@a Daniel 3. Rusk, Yo Berrien Cogm‘h,a Teial Cowct
Judge Bruce and Unied Swdge Nelson, alse, Pedtionee was re questing
stbshitution, '

On November 2,201, Petri oner and Retouned Qou.nse,‘(i Shawn
T Soudh P51H31, wes schedude o Motrion To Disgpalilicakion Sudge
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Bruce , Leom oM Lurdner pr‘ooee,dta%s onA '.Mo—Hc;n For
New Triad, Qe%u‘i‘&hr%‘ Heouﬂﬁ% Under Feopie v Gindhec.
Aﬂnm% Shawon P S wth exploned, how he agreed /aﬂ;ur%ﬁa

404?-6+ne.ve. Yrameript C'Lhrow%h Nepetlont Cownsel |, buk Ne
%-\—0(5 commmrco:\—“\rva win #Hf\'o?'n% oo V. Smith ’ g,nd
Pedrhioner ous well, (TrnS,‘CHanté) =614 v.4),Lined =13 and g, i3,

Lines 13-19),

Thece WS more Yol olomutk “he leAtecs and Compelodmig iwhie,h'

15 Aok o fecotdh, and Teovod Sudoe shaked he did ast
recewe dhe wan | %e;-\—-- Petknnecs Wetion To 'bxs%mi&é )
was deaed ,and Pebiriones Metion For Newd Trial ,wasg
adyoarned., "

A@peXsQﬁ Counsed Damel I.Rust Led Petlitionecs Direcd

Apoenl Brief widn Mrezhv%aq Qowrt O Appedls rot V\‘qu‘\—m}
Ao 0L4er Uhe Cﬂﬁ&\m&\oﬁ ol %-e, Gindner ‘H’e,ow'\‘nca_ , 6N

December F,3014 4 oNnd seat ?él—.ﬁoner o- COPY of Whe
Porel, artached with letter, stating dhod Pettione— hod
an 34 day Seadline , o Sile aun VYoo Ver S¥anderd-t Bried,
o r‘a';.'s;; 1S5ALS Petbione \H’ﬁ)vahi' was Violakrions,

on ‘\'b\ e~ don@erenc)e.  ©N ':Sanw}‘
shakes he CaMled dnis Hearing
e Never mentioned

Petibioner was schedaded For
Trial lowct DJudge Bruce

Qa,3015 ,

on fﬂ% Motion”. bmnca Unis Meosing : Whe

Ouhtzlﬁm'\‘} GOOC.Cf‘nm%. Swpstiustion | moreso, —\-ra.nscr\w\s, Pettioner
i Yo e besy ¢ & WS \bnoao\ed.%b ) he.

men‘\'ior\cc\ +4o dhe Cowrts .Oh
,%N@hi' hppetlast Cansed gnoud have “')N“H_ v offer sonclusion

of Petbioness Metion Joc New 'Trj W Qg%\.\,cs#"&i\% He,a.rmz wnder
e} bt Ghe ?Swd%e. d,.ax

Teople V. @mihe.l“ Yo Lihe Diceck p‘PP@"\ %ﬁv
Not Correck atorney's migtalke v
On Seprember al, aes, PeA i vione Qiled tnodhec motion ITSILY o
Uhe. Loucks ondh Uneqy Ok ot M\anuz\e.d%e [ entectoin bhe moton
o o\,
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“Thus, s Cowrk Shooddl V‘W/mdo\rcgg Lhis issuwe -not
Oﬂ‘vb. Per Whe -\_’ri@-‘\ Q,O‘bf‘fs lacke of in%u.\r% into Petitioners
(‘,omp\xa\n"',s of h(svﬂp@eiia}rc A—H—orne‘a . Daniel T. Rust, in ordees
Lor dhe trial court Yo have of€essed whelher Gounsel showld

hove beea cubstituted | buk as well | wWhedher &he Tearal Covnt- '4_
abused its discoekion 10 deaging Pettionerg Lonstiburonal Right
“+0 Counsel of Ginaice., Teial Cowrt Sadge Bruee. Lnews Petitoneim
peTaiNsh Atdorney Shawn P Soudn, H doys [eve 08 Irial butr

%Q. (LOLU\"\\'S dm‘\cA add‘own \'nm&" -‘eGP Pe-htionersg G/OMSQ/( (LOLL,\o(

Propecty 'Pre; pace,

A poetlant Cownsc\, Dantel 3. Lust, Knew %roucbh VioL det
¥, ond commun Cordon widh Petitione~ @un o\
Peritiones, Ahat Petitiocaner was s Unedud e
Heao o Yok Weudd be condoucted by
o5 Rebidtoners \*C%a/\ Counse) , Who

-Ct;om A*H'orne»a S
-gmmﬂ»k membe“‘s b*@
Lo a EV:O\«@(\A’TOJ‘U}

M‘\’D_rne«aa ‘.Shwor\ . %WHW\ )
olso planned Yo represent Pettione~ o apeeal, o fter

Uhe Contlwston of Ghe hmr\mca , 20 Pebitiones conld Pﬁ*“c""*
his ouppeal , wWidn on Complete Cecocd.

'Tho“u.m*td Stodes Supreme Couct in Qterelland V
Washin shon . 4ok UiS. b©2 (asd), ond bolh Ghe United Diakes
ono -'mreJm.%m Consritution, Buorantee Criminal defeandants
Lt 4o Ghe effeckive assistance 0€ Cownsel, WS, Consi,
WS Consl.,

e (’ica
Amd: VI5 Mich. Goost. 1463, Aok L, 5 20,

The wpphicable stand ard 0@ review Por Stote
Apoelloat Goucks o on Frial yrdaes alleged vlouse O £
dvacrehion 15 shated in Spoldiog V Spalding 235 Mhen.
2%3 (1u59) ,in wnich, has been Gritlized , whecre Uhe Mich:gan

Supreme (ot hos re_coobn\z,e,d\ Ghat o Somewhat strrictec
standoro Must e oosecved Tn ervmiaad coses PeopleV

Claorles 0. WiHrams ;354 Mich, 568 ,571> (_\_arra),
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A defendant Ts enhdted +0 novte hwig assigned lowoyes
1&.«10&%.& wpon O m.foro,aw of ?Qm&?&@ toumse ; Provided dhat
de” substitwtion o Gownsed wil| net Wnreasonably disrwpt

Ohe jwdicial precess . Peocple v, Megers, (on Rem.), 124 Mrh,

\II|\|.||\|||-\||\|I\

Tn dhe instant case., hetrial covrt Lo ted Yo ok deess
.wum\+.+_,o90ﬁw 1@&6&%.*\\ motion 109‘. m?*um.+n+c(+.,03 oL n.\ogjmmvf an A
where 0- lower Count Paily Yo eveceise its disCrerion when
called to do 50 in turn T8 an olbuse 08 discreron . PYeople v
Stuflord, 434 Mich.125,134 oy ¢ Lowtts V. toutts , 298 Muich,
PFpo. u;.,w_u: and Riedn V Keeler, A30 mMien WWDW&:W.WUM.

Tne V.S, Couwrt Of Appeals Lor Uhe by Cicent recently,
o.ddregsed Uivs isswe in Paver pf dhe Pett iones, Tn L. reol

——

Stotes v Powedl, 347 F3d Tup mimf; Lic. Febucory &, 2017) ‘

Vowell v Bergh, 20157 0.5, Disk. LEVIS Ygs3g, e pil | is

el

more related Yo vhe iasiean+ Case, Tn Which Whe Petitionee 11
dHat coge qla\,»ufh\m*& substitide atouwnsel o thovece , ond due
“+eo dhis Violoaken, OF dered Petibioned’s oppeal of Cight Yo be
retnosradted And ol odher T<sSWes moot, S
T Goe case ook issue, Shece Was a conpiote lorea
dewn In Communicakions Wi¥n apeellant nb,vsmef Mr, Qust, as he
Vi @x.qcrw.& oempted .\ru connice Yehtioned dhere Were no P%@F:?ﬁr@
is5ues, On Febriioeys I, 2016, Petivnec Liled ansiher Cricvante. 20
hpeellake. Atormen onieh I s, foc B Wag Pehtivness Recengidereadion
Mobion 1N an 95?3@,.,& moanes. .
Tetiionee Lloums thak $hetcial Courtr abused. its discreton
U& ngwea&. net oafw 4o ﬂn»:.@cv Joddress Petidioners requoesy [ cnetion for
mde?r&@ Counsed bk A 3&.@?& ofmbrw?& Pertioner hig ?no.«ir. o

Cmoice of counsed LThe need Lor Parrness Por Prosecwtion noe

demandsg of Ghe Courks Codendar Would haye been dictwrbed, u
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In;fac:“- ‘,uhe. needs ol i&urness WS depmv@ql o P&i\'tcne:‘; ‘

| FPoc dhe -Qgre,%om% reoasons | Petitiones bo‘\ic,uie,% h?—
Werlomes Yhe good Caumse Te,%u,\'rc-,m@% as Peritionecs
\’u@ue%&- /' moklon Wos filed wWithin o ~\r\me.\ta_ mannes
Vetihonec Was prejudice io'-b Whe. Coucts veleod Yo
m&%ﬁﬂ.*e\:\.& mq,k.a oua VN %‘*‘\% P odo Uhe moddes oun o\
Nhe extent of dhe tonPlick welceen Wne @iforned ond\
Peldioner Wes seciows /‘\'rr'aconcn\o/b\ra ,

The Unted Shodes Q/ou\lf\- of Kppeals denral
of Peribioners Cectidicate of hppealakility and Tn
Forma Powperts, Was nat Con¥racy +o Aheacloy estobhished
Tedecal Law. The detision was based on an unmceasonakble
Oetecminotion &8 Faeks, W0 ““ah*‘ o€ dhe evvdlence. Presented ,
Thus | dws Cowrt shoudd G T Uhe appCopriate reliel
\n Qceordance Wibh AY VS C S 235U (d) () ol (2),

L. THE CoveT OF APPEALS SZRED IN MFIAMING
PoTITioNSRS CONVICTION ON THE BRSIS TUAT
TRETITIONER'S SFTH AMENOMERT RAGHT ;| BGUREANTEGD
UNDZR THE US. ConsT, WHERS NOT VIeLATED ,
WHEN TaanlL GourT 2EFUSEd TO AbIovRN H'S
Casis ONCE NEW CoonNssL WAS ORTHINGED ,

Dot tiooer had o, S Amendment Lght +o Gownsed
The Unihed Stades Supreme (ouct held. in Un ol Qtates v
Geazalez, BUB V5. 140,144, Yhat dhe Gdn dmeadmeay Rignt
¥o Counsel v%.u,oxcm-kezfs o- deLendont Who Will ~epresent iy,
The Supcemne Coud 925 *o Say Uhe erroneous deprivatien
of o Crimnal delendant is Counsed o Cheice s o
atractucal eccor, wnidh entitles dne defendant oo newdrial,
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“The. W rnt Yo cownsel of 'chmc; LomMmMand 5 i
Jhat o tral be ‘Qfm»q ot rodiner that o Particulac guacantee.
ol ‘-bcurneus be provided 000 dhot Lhe accused be defended bc—&
e Counse he belivves +o ;e Uhe begt, Pelbihionecs i got o eownsed
was violated when he was not allowed o Nwe aa adjourment
b% e 4riel Gourt 50 he mast heve Mg ‘n\’,wh.é Letwined Goungel |
Shawon P Smetn (251831 | defend tis tace,

Fucdnecmore, no Shewing of effeckiveness 0¥ SWbﬁ*f‘“‘*’??'e'
coumse.l o P'r‘e,;\u.ok:ce, is ‘v&oom,‘-c,d. Ao make e Viclatrion cc.‘m(a\zA-e_ "
The ruling by dhe +rial towrt resuhiedl 10 o “steuctual defert”,
Sueh a defeet can newer b Viewedh as hacmless eccor gs 1+
2. Clechs Uhe entive pmeuﬁlamﬁas, These Srroes zf"‘?%(—wres @ fesd

Ao becanse i TS he Un‘b& do Goccechk Such €rvrors, There Oce

tevrtain ™ %\rﬁ's So edgential Yo toncept of DU&- '?‘rouS% Mot Nno
Voo Loun woAve Yven For o Gefendrant, such as dhe might

o juryd Fea) wnd eight +o Cownse), whece ¢ounsed Shawn P

I mitn (P.E143) , wes Petirioaenrs dounsel 08 dhoice. People

V. De Grafanreicl, 013 Nwad 21T Gaus),

The %GCOQO\‘*QO.&%D(‘ Lo %aod Couse. Por Qd;sownme.n-i' s dinadt

e ‘P&!‘-‘Hone,r hac\ oo .\e’%l'\'imoﬂt reason "@Of‘ Bscet {\% Mhe -rgcah-\-. whese

cCounse) Needed\ fime for prepacotion .

e Uneked, Shodes Spreme Gounc® held, Avera, V.
A\ g bome., 308 V.S HYY HHG (1949), Unak Uhe Guoawanice of
Gownsed Canact be setislied ‘093. mere $o cmad O«pposnw-'&_.
Ths s c‘.‘:%a,c,\‘ha what Uhe deial touct did , whea cn W IM/ 2613,
W dold dhe Petih oaers Temaeal ounse| Sommis 3 bhot he haok
aH owes Yo gk o aewd lawaec for Ghe Petitionec, What

males Uhe maetrec more Seuece is Uhe Lock dnat, Tnshead]
ol Mhe Tria\ CLouctr ’0«?(30\‘“"‘0?3. new Conosed Lom Uhe Pet ot ionec
)
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Sam ption

Pet X oner hasg also ovecrCome. oy Pre
~A Deacbor.,

o¥ vegbreence as Gus wordd Lol undec e 3
4 ‘ Trws Gose Was deo&m’ﬂ cdl onee VA ?#“H oner, pn

are. dote of lf1afaviz, The conct cxoused Gouwrr Appointed

Q.QMSQA, Q.‘ie,h@v*d Sounemg OJM:)\ e é,o»msezK, Erna“i&'\" \/\)h\‘s't.

Was Qppornted on U/jas/aoiz,

- The Coucd and Vroseewtion W

as Coausad Por ey
Ghost Preywd e

'?e&fh‘mex.‘:'

11 /3 Adjeucned (oD

AR, 4/35/)-5 ‘A'.O\‘!owméd CCDM\’) ‘

2. 5/9?;]-&?, . l\-d"!ou.-;-neo( (LOW'\')

. s/oo/ls BradoveC C M@nd\e,o‘r Qha\’c‘atﬁ‘) (C,O(A,\/(-c‘?)
5‘ < liq, 3 #o\‘)ewrﬂec‘ (Cou.,r-i’s‘)

, &iom-,c) (was-k.+u-\-;,,n o

lo. ||/35/ib ‘_./‘\d“gau.rnea (?@4T

C,ou.nseﬁ\B.

. E;
o

The C,ouv("‘\‘ must Uue,\tﬁh wbo ake,sg,r:\/cs an Q}d‘SoMnmu\A—
mach +me Spent on Dudéwnmew\'s ond wWhesk s

oad how
oL ou Peditioner Seae)\cmra_ Jyustice ,

Just on Uhe pact
T Flanagan V. Unibed Stades , 468 U5 259 (%)

Tustice OfConner explones), Ghests

W The Qsserkedh rigt Yo tounsel of ones choice

W5 like Jor evample e (Al Amendment vight !

o vepreteant ones ceif, Qetarning revecsal

Loc Viotakion o€ Sudn oo right doeg Not Cequure

o Dowing o Prejudice Yo Ghe delinse  Since
Ghve delerdants Leee ehoice indepeadent o€ cencecnd
Lor the bb\-x(,&:\"'\\lc Parveness o¢ Whe p«“ooad\ngt

elfective

Svmilar iy post Conviation TevieAd (;onc;,ate,dhﬁ
4o Wnot evtent Inot Ghe petirioners osgersed
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Lr'.%"ﬁ' Vs Vilke dne GV fkmendment— -

ri"f""s Viol aked wihvea Friod coucy
ovenres  Lounsel \‘"C,%\UE—S{‘ Yo ‘o2

made Yo 0btain ceversal Tn Hnest
Crcanmstances because prejundie.
o Une defense V& presame *

re,obueg‘r dhie Coux *

wWherelore \ Pekidkiones T‘osQe,chﬂw\\ 3
pﬂ@u&e.z

Q«V‘o,n\' new Yeial L ond [oc ondy obhec relref deesined. apery
Lor %03 ]55&\,?,.' T e Waited 6\*&:\'@6 Q,o\._r\— ol ﬂfppeo..\s o,,u\c-mw\%_
dhe D sheich Coust dQC\s\d(\ n Uhis Cose N d\%%m%’ ?e,\w&-\o(\ex\s

Apeeal ol Q«ah\-, 15 not Contraxdy “o o\w\% e svarohishedh

Fedecol Law, a5 determined \265 Ve Swpremne Cowcy of Ve
- bniea S4pdes. ond cesulted \n oL deersion Lok was Hased

N o b reoason olole Oetermincrien ol e Pachs in hgn¥ obune
ewnJence D(‘&S&V&d . Thnas, Linis Couct 5\'\50\:\& w Whe.
QAporope Oke Feliek 1N QLcoronce Wi 2E UsC §3354 (1) and(3)

qr Tui Covet oF ApoEaLS Bered TN
wvicTion oN

AFPIRMING PeTiTiongds €O
TUE BASS TTHAT PETITIONGE
NOMENT Q\GHT‘G\ZHVJ*N
ConsTiTUTiON ; TD A PRI

@5 NOT VIDLATED,

§ SINTE: _P«Nb

Foul T EENTH AME Teed
wnNpese THE U.S,
Taial ANO DVE Protess WHE
WiEed Taint towet ABVSESD TTS OV

WHEN BNDORSING A LATS WITNESS and
DENYING PESTiTioner AN ADS0URNMENT TO

Prepraes AN BFFGCTWE QﬁcSS-L%xtLM\NA—TloNl

ser.gTion.

horon ‘\Srz‘::;q:: 9'30‘5 "., #esistont Prosecuting Attorney

Neeedloats Dircer l:‘q‘-n%si f‘\c‘d an Response Bricd o

obrem pled Yo Use. f:: \ E):U@ . The prose.titor hos

Ve 1-9%, Frrst, wh o Permense "
st ece bhe prosecuto~ stocts out Th dhere

response Using o, ' ' ot
. LG #Gn "o n
3 20.ING ' Ocemet QA divech %
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where. dhe \"c.mo'nIo’ul wug based on 'Pf‘&"-"”'is;)"m% condlicts
Dedtoeen the wo . Tn Whreh, Pobtioners Temoved Couwnsel
( & Hinssd Prety) Chose to elect replacomesdt couwnsed Lron
thhe Ve B, Uoad he himseh® weeks Lor, Tn which | gues
Uive appesrance. of l‘mpropr'\‘o\q,b_. (Gindner meé G -\\- 015,
P 160, Lines VY and p- 451, Line 7).

The Bnited Sitotes Su@reme Cowrt held Wnhe presmegtion
6P prudice. standacd addressed in WS, v, Ceonic, Heb

‘\EEQ_S’ (_\C_I_i_;ﬂ' opolies in coases "invo\vm? G cent

representodion wohere Conflick of indcrect was ackive and
, md%«-s‘e\«a afleoted Counsells ?e,r-?o\-mu.nee,, Q'ogb?‘er Vv, ]

Sullivan, 446 V.5.235;349-50 é_l@ The in Amend,

Gua(‘an\-f_g'g conflick Lree Couwnsel, Dmun v Ao desrson , b3
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e ver please l'f\r',‘b-xu.\s LP@-@V\J&M‘) o boud— G.nua’u\.in% ‘ LP{J i3q,
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com previ oS ﬂ%’mmu}')

0- Meglecied Ttenniooing iodnesces Oor defensence prosecatian)
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‘PK€ pcw‘in% Vebvioaers Case.

e Anred Shakes Suwpreme Cowry hod Aisa poroveds el
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The |ikeithooot oF O diBRovent pa it only need be.
r"'aﬁgﬂ_‘%‘o\-& Petitionert ' nerd not prove pPrejudice b»k o
Prepondecance of “he evidewe Jdemicon Vi Foldz, 673 F Supp.
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. 196D, Act I,%% 14 and 20, Lee Pevple V. Brearss,

! V1L _Cons 4
G Mich. b33, L3032l (ac01)
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{ Yimes, Swpeort Nim,
com pekance. an ol
4 den
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N == e—— o — e e ™
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" a Lawogel Shouldh ot Wikh comm l'\’;nen'i' aundh
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CSme United W Louct N Unded States v Cronie, 4bio us.
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L. (W) VRS CourT OF APPSHLS SrrEep IN
W\"&MING PETiTioNees CoNVTeTiol on THE
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Uhese ORBDERED visits. : ’

%&i— Adress Lo- q'fid,‘, because s Tead Counsel, 9_""“"5‘\' White "p"-'\,':’b cbmph& ity
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Aeli berade 0formed +eal strudeqy s o matror of fass ; White v Mo Bainch -
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Tre dwhy Yo nvestigoke deruves Loom eounsels basic funekien
ek is 4o m u%qm adversartl festing Proeess werk 10 vhe

onc [ o :

parkadac tase. Bryod v Seobk, 35 F3d 1911, 1919 (ra4). The Prodrial
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of dne h Amend., Whieh encompossts CLokungels Aonshdhubronal\ d,wlf'-&
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Lines 19-30, PG 35, Lines 2037, pg. 137, Lines 316, py- 203, Lines 16-23
7. 226, Lines 10-1,33 5337, Lines 3, and 559 Lincs 3-8), aftec
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w PrEmaising “-’“"’h%’s,

Wheee deleinse Ladls o Ynuestis
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Shrakeqy . Workman V. Tate, 4671 T.2d 1334, 1345 (L e 1949)
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‘Mot Ghe Pailice to Produes and present Ws\'nessgs "Q%Voro,bke +
Ghe Defease 15 not Uhe exercise ofF Ceatonalble Yeval 5*«'0:\-&@3. e A
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The Wh Ciccwit ruted Tn Towns V. Sinidh 315 F.3d 351
(3005) , ot Ghe Loslue 4o molce wnw widh or \:\\le,ql-iz’TQf\-c
Ppotent o.\hz, imEvcfant Witnesses made Wnown Fo Cownsel paoc +o
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STATE OF MICHIGAN

COURT OF APPEALS.

PEOPLE OF THE .STATE OF MICI—HGAN , UNPUBLISHED
o March 22, 2016
Plaintiff-Appellee, "
v o No. 320773
: ' Bermmen Circuit Court
JOVON CHARLES DAVIS, . LCNo, 2013-000303-FC
Defendant-Appellant.

Before: O’CONNELL, P.J., and MARKEY and MURRAY, J7.

PER CURIAM. -

Following a jury trial, defendant was convicted of second-degree murder, MCL 750.317,
assault with intent to commit murder, MCL 750.83; felon-in-possession of a firearm, MCL
750.224f; carrying a concealed weapon, MCL 750.227; possession of a firearm during the
commission of a felony, MCL 750.227b; and domestic assault third offense, MCL 750.81(4).
The trial court sentenced defendant as a fourth-offense habitual offender, MCL 769.12, to
concurrent terms of imprisonment. of 600 months to 100 years for the murder conviction, 300 to
900 months for the assault conviction, 76 to 240 months for the felon-in-possession and carrying

_a concealed weéapon convictions, and 46 to 180 - months for the domestic assault conviction,
preceded by two years for the felony-firearm conviction. Defendant appeals by right. We affirm
defendant’s convictions but remand for correction of the judgment of sentence to reflect that the
sentence for carrying a concealed weapon is concurrent with the felony-firearm sentence.

Defendant’s convictions arise out of the murder of Gary Alilovich and .the assault of
Heather Britt on January 18, 2013, at the house of Crystal McKenzie in Benton Harbor. -

Defendant first argues that the trial court either erred in allowing the late endorsement of
Robert Jones, who testified about statements that defendant made to him after defendant was
placed in the same jail block as he, or for refusing to grant a continuance so that he could have
time to prepare to challenge Jones’s testimony. The trial court denied defendant’s request for an
adjournment. Thus, the issue whether the trial court erred in not adjourning trial as a remedy for
the late endorsement is preserved. People v Metamora Water Serv, Inc, 276 Mich App 376, 382;
741 NW2d 61 (2007). But, because defendant never argued that the late endorsement was not
supported by good cause, that issue, is unpreserved. IJd We generally review a trial court’s
decision to permit the late endorsement of a witness for an abuse of discretion. People v Callon,
256 Mich App 312, 325-326; 662 N'W2d 501 (2003). A trial court abuses its discretion when its
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decision falls outside the range of reasonable and principled outcomes. People v Unger, 278
Mich App 210, 217, 749 NW2d 272 (2008). A trial court’s decision on a motion for an
adjournment is generally reviewed for an abuse of discretion. People v Coy, 258 Mich App 1,
17; 669 NW2d 831 (2003). We review unpreserved claims of error, however, for plain error
affecting the defendant’s substantial rights. People v Carines, 460 Mich 750, 763; 597 NW2d
130 (1999). '

At least 30 days before trial, the prosecutor must send to defendant or defense counsel a
list of the witnesses that she intends to produce at trial. MCR 767.40a(3). The prosecutor may
add or delete witnesses from this list “at any time upon leave of the court and for good cause
shown or by stlpulanon of the parties.” MCL 767.40a(4).

. The prosecutor did not learn about Jones and the possibility of his testifying until four
days before trial. She sent a detective to interview Jones, and it was not until the day before trial
that the prosecutor learned the details of Jones’s proposed testimony. The late discovery of
Jones provided good cause for the late endorsement. People v Gadomski, 232 Mich App 24, 37,
592 N'W2d 75 (1998); People v Canter, 197 Mich App 550, 563; 496 NW2d 336 (1992).

“Ordinarily, late endorsement should be permitted and a contmuance granted to obviate
potentlal prejudice that might result. All that is necessary is that the objecting party have time to
interview the witness before he is called to testify, and to investigate facts bearing on his
credibility, when appropriate.” People v Harrison, 44 Mich App 578, 586; 205 NW2d 900

' (1973) (internal citations omitted). The prosecutor agreed not to call Jones as a witness until the

end of trial, and there was no dispute that trial would last several days. Accordingly, defendant
had the opportunity to interview Jones. This opportunity obviated any potential prejudice that
might result from the late endorsement. Id.; see also People v Lino, 213 Mich App 89, 92-93;
539 NW2d 545 (1995), overruled on other grounds People v Carson, 220 Mich App 662 (1996).
The trial court’s decision to deny an adjownment fell within the range of reasonable and
pnncnpled outcomes. Unger 278 Mich App at217. '

.~

Defendant next a:gues that the trial court erred when it ordered that his sentence for
carrying a concealed weapon run consecutively to his sentence for felony-firearm. The .
prosecutor concedes error, and we agree: A conviction for carrying a concealed weapon, MCL
750.227, will not support a felony-firearm conviction, and thus cannot be ordered served

" consecutively to a felony-firearm sentence. See MCL 750.227b(3); People v Bonham, 182 Mich

App 130, 137; 451 NW2d 530 (1989). We remand for correction of the judgment of sentence.

In a Standard 4 brief and in a supplemental Standard 4 brief, defendant argues that the
trial court improperly denied him copies of transcripts and court records. A frial court’s
obligation to provide an indigent defendant with transcripts and court documents depends on
whether the transcripts and documents are desired to pursue ad appeal of right, an appeal by
leave, or other post-conviction relief. MCR 6.433; People v Caston, 228 Mich App 291, 294;
579 NW2d 368 (1998). The present case involves an appeal by right. Thus, MICR 6.433(A)
apphes and it provides:

. An mdlgen’c defendant may file a written request with the sentencing court .
for specified court documents or transcripts, indicating that they are required to

2.



pursue an appeal of right: The court must order the clerk to provide the defendant
with copies of documents without cost to the defendant, and, unless the transcript
-has already been ordered as provided in MCR 6.425, must order the prepara’uon
of the transcript.

After he was sentenced, defendant filed an affidavit of indigency and requested the

. . appointment of appellate counsel. The trial court appointed appellate counsel for defendant. An

appointment order must direct the court reporter to prepare and file the trial transcripts, the
sentencing transcript, and transcripts of other proceedings that the court directs or the parties
request. MCR 6.425(G)(2). “If the appointed lawyer timely requests additional transcripts, the
trial court shall order such transcripts within 14 days after receiving the request.” Id. Taken
together, MCR 6.425(G)(2) and MCR 6.433(A) indicate that once a transcript has been provided

_ to appellate counsel, the defendant is not entitled to additional copies of the transcript.

- Appellate counsel requested a copy of each transcript. There is no claim that appellate
counsel’s request was not fulfilled. Thus, under the court rules, defendant was not entitled to his
own copy of the transcripts. Additionally, in the court record, there is no written request filed by
defendant for documents that are in the court record. Absent such a request, the trial court had
no duty to give copies of any court documents to defendant. See MCR 6.433(A). Defendant was
not improperly denied access to transcripts and court records.

Also in his Standard 4 brief and supplemental Standard 4 brief; defendant argues that the
trial court erred in denying his motion for an adjournment after he retained counsel and that the
denial of the adjowrnment resulted in a violation of his right to be represented by counsel of his
own choice. We review a rial court’s decision on a motion for an adjournment for abuse of
discretion, Coy, 258 Mich App at 17, and review constitutional issues de novo, Callon, 256 Mich
App at 315.

An-adjournment must be based on good cause. Coy, 258 Mich App at 18. Factors to
consider whether good .cause exists include “ ‘whether defendant (1) asserted a constitutional
right, (2) had a-legitimate reason for asserting the right, (3) had been negligent, and (4) had.
requested previous adjournments.” ” Jd. (citation omitted). The Sixth Amendment right to
counsel] guarantees a defendant, who does not require appointed counsel, the rlght to choose who
will represent him. United States v Gonzalez, 548 US 140 144,126 S Ct2557; 165 L Ed 2d 409

(2006).

When a defendant seeks an adjournment to retain or replace counsel, a trial court must
carefully balance the defendant’s right to counsel of his own choice against the public’s interest
in the orderly administration of justice. United States v Burton, 584 F2d 485, 489 (DC Cir,-
1978). A key consideration to the right of counsel is a reasonable opportunity to employ and
consult with counsel. See United States v Johnston, 318 F2d 288, 291 (CA 6, 1963) (“But if a
defendant in a criminal case desires to hire his own counsel, in order that the object of the Sixth-
Amendment be met, such defendant must have fair opportunity and reasonable time to employ
counsel of his own choosing.”). “Onoe a fair and reasonable initial opportunity to retain ¢ounsel
has been provided, and adequate counsel obtamed the court, mindful of the accused’s iriterest.in
having counsel in whom he has confidence, is free to deny a continuance to obtain additional



counsel if, upon evaluation of the totality of the circumsfances, 1t reasonably concludes thétrthe
. delay would be unreasonable in the context of the particular case.” :Burton, 584 F2d at 490.

~ What is a reasonable delay necessarily depends on all the swrounding
facts and circumstances. Some of the factors to be considered in the balance
include: the length of the requested delay; whether other continuances have been-
requested and granted; the balanced convenience or inconvenience to the litigants,
witnesses, counsel, .and the court; whether the requested delay is for. legitimate
reasons, or whether it is dilatory, purposeful, or contrived; whether the defendant
contributed to the circumstances which gives rise to the request for a continuance;
whether the defendant has other competent counsel prepared to try the case,
including the consideration of whether the other counsel was retained as lead or
associate counsel, whether denying the continuance will result in identifiable
prejudice to defendant’s case, and if so, whether this prejudice is of a material or
" substantial nature; the co'mplexity of the case; and other relevant factors which
" may appear in the context of any particular case. [Id. at 490-491 (footnotes and
citations omitted).] '

The trial court’s denial of defendant’s request for an adjournment did not deny défendant
a fair opportunity and reasonable time to retain counsel of his own choice. Defendant was
arraigned on January 22, 2013, but he did not retain counsel until just before the trial that began
January 14, 2014. Additionally, -trial had already been adjourned twice. The second
adjournment was because the trial court granted defendant’s request to remove his first appointed
counsel. Notably, defendant did not seek retained counsel after his first attorney withdrew. He
waited seven weeks, until the eve of trial. Retained counsel then requested an adjournment of at
least four months even though the case did not present any complex issues. While defendant did
not want his appointed replacement defense counsélrjgo represent him, he made no specific claim
that this counsel was unprepared, incompetent to try the case, or that he and counsel had
irreconcilable differences. Under these circumstances, the trial court’s denial of an adjournment
fell within the range of reasonable and principled outcomes. Unger, 278 Mich App at 217.
Defendant was not denied his Sixth Amendment right to be represented by an attorney of his
choice. : ‘

Defendant argues in his Standard 4 brief that he was denied: effective assistance of
counsel because defense counsel only had “mere weeks” to prepare for trial. In United States v
Cronic, 466 US 648, 658-662; 104 S Ct 2039; 80 L Ed 2d 657 (1984), the United States Supreme
Court identified three “rare” situations in which counsel’s performance is so deficient that
prejudice is presumed. One of these situations is where counsel is called upon to render
assistance under circumstances where competent - counsel very.likely' could not. People v
Frazier, 478 Mich 231, 243 n 10; 733 NW2d 713 (2007). Circumstances “may be present on -
~ some occasions when although counsel is available to assist the accused during trial, the

likelihood that any lawyer, even a fully competent one, could provide effective assistance is so
small that a presumption of prejudice is appropriate . . . .” Cropnic, 466 US at 659.
b

Defense counsel represented defendant for at least seven weeks before trial began. In
Cronic, 466 US at 663-665, the Supreme Court held that the defendant was nét ertitled to a
presumption of prejudice where counsel represented the defendant for a shorter amount of time.

. ~_4__



Additionally, defendant has not identified any circumstances that would likely have prohibited

any attorney, even a fully competent one, from providing effective assistance of counsel.

 Cronic, 466 US at 658-662. Defendant’s claim that he was denied effective assistance of
" counsel based on the length of defense counsel’s representation is without merit.

Additionally, defendant argues in his Standard ‘4 brief that based on defense counsel’s
actual performance, he was denied effective assistance of counsel. To establish a claim for

ineffective assistance of counsel, a defendant must show that counsel’s performance fell below -

objective standards of reasonableness and that but for counsel’s deficient performance, there is a
reasonable probability that the result of the proceedings would have been different. People v
Uphaus (On Remand), 278 Mich App 174, 185; 748 NW2d 899 (2008). '

Defendant claims that defense counsel was ineffective because he failed to object to
Jones’s testimony as a violation of defendant’s Sixth Amendment right to counsel. In Massiah v
United States, 377 US 201, 206; 84 S Ct 1199; 12 L Ed 2d 246 (1964), the United States
Supreme Court held that “once a defendant’s Sixth Amendment right to counsel has attached, he
is denied that right when federal agents deliberately elicit incriminating statements from him in.
the absence of his lawyer.” Kuhlmann v Wilson, 477 US 436, 457, 106 S Ct 2616; 91 L Ed 2d
364 (1986). The concern of Massiah and a subsequent line of cases “is secret interrogation by
investigatory techniques that are the equivalent of direct police interrogation.” Id at 459. “[A]

- defendant does not make out a violation of that right simply by showing that an informant, either
through prior arrangement or voluntarily, reported his incriminating statements to the police. -
Rather, the defendant must demonstrate that the police and their informant took some action,
beyond merely listening, that was designed deliberately to elicit incriminating remarks.” 7d.

Joges testified that he came into contact with defendant after defendant was moved into
the same jail block as he. There is no record)evidence to indicate that the police purposely .
placed defendant in the same block as Jones or that the police and Jones had worked out a plan to
gain incriminating statements from defendant. Nothing on the record refutes that Jones, on his
own and without .any instruction or encouragement from the police, brought defendant’s
staternents to the attention of the prosecutor and police. So, an objection to Jones’s testimony on
the basis that it violated defendant’s Sixth Amendment right to counsel would have been futile;
failing to assert a futile objection is not ineffective assistance. Unger, 278 Mich App at 256.

. Defendant also claims that defense counsel was ineffective because he failed to.conduct
an investigation, to impeach witnesses, to contact experts in self-defense and forensic pathology,
to hire a private investigator, and to call character and alibi witnesses. These claims, to be
successful, required a testimonial record. See People v Hoag, 460 Mich 1, 6; 594 NW2d 57 .
_(1999). Although the trial court held an evidentiary hearing on defendant’s motion for a new
trial, defendant wrote and submitted his Standard 4 brief before the hearing was held. In that
brief, defendant leaves it to this Court to search for a factual basis to sustain his claims. As such,



the claims are abandoned. People vPetrz 279 Mich App 407, 413; 760 NW2d 882 (2008) We
have nevertheless reviewed them and find them to be without merit.

Defendant next argties in his Standard 4 brief that he was denied due process and a fair
trial by misconduct of the police and the prosecutor. We review these unpreserved claims of
error for plain error affecting substantial rights. Carines, 460 Mich at 763-764.

There is no merit to defendant’s claim that he was denied due process because the police
and the prosecutor failed to conduct a gunpowder residue test or failed to interview witnesses
who would have provided eviderice that he was not the perpetrator. We have previously held
that because the police are not required to seek and find exculpatory evidence, a defendant is not
denied due process when the police fail to test the defendant’s hands for gunpowder residue.
People v Miller, 211 Mich App 30, 43; 535 NW2d 518 (1995). Moreover, defendant bore the
burden of furnishing the Court with a record to verify the factual basis of any argument. People
v Elston, 462 Mich 751, 762; 614 NW2d 595 (2000). Nothing in the record indicates that any
witness who had knowledge of the events on January 18, 2013, was not interviewed.

Defendant’s next claim, that he was denied due process because the prosecufor failed to
correct inconsistent or changed statements of witnesses, is abandoned. Defendant does not
identify the alleged inconsistent or changed statements, nor does he state the witnesses who gave
them. See Peiri, 279 Mich App at 413 (holding an appellate court need not consider arguments
unsupported by citations to the record). We additionally reject defendant’s argument that he was
denied due process because the prosecutor or the police coerced McKenzie into giving false
testimony. There is no record evidence of any acts of intimidation by the police or the
prosecutor. See Elston, 462 Mich at 762. We also reject defendant’s argument that the
prosecutor’s use of other acts evidence denied him due process and a fair trial. No evidence of -
other acts by defendant was admitted at trial.*

Next, in his Standard- 4 brief, defendant argues that he is entitled to a new trial because .
the trial court was biased against him. Because defendant never moved to disqualify the trial
court from presiding over his trial, the issue is unpreserved. People v Mixon, 170 Mich App 508,
514; 429 NW2d 197 (1988), rev’d in part on other grounds 433 Mich 852 (1989). Our review is
therefore limited to plain error affecting substantial rights. Carines, 460 Mich at 763.

Due process requires an unbiased and impartial decision-maker. Cain v Dep't of
Corrections, 451 Mich 470, 497; 548 NW2d 210 (1996). A judge is not impartial when the

! Because -defendant fails to establish that defense counsel’s performance, in any manner, was
deficient, his claim-that he is.entitled to a new trial based on the cumulative effect of the
deficiencies in counsel’s performance is mthout merit. See People v Dobek, 274 Mich App 58,
106; 732 NW2d 546 (2007). '

* Because defendant fails to establish any misconduct by the police or the prosecutor |
defendant’s claim that he is entitled to a new trial based on the cumulative effect of the
misconduct is also without merit. See Dobek, 274 Mlch App at 106. :
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judge is personally biased or prejudiced for or against a party. MCR 2.003(C)(1)(a); Cain, 451
Mich at 494-495. There is a heavy presumption of judicial impartiality. Cain, 451 Mich at 497.

. We reject defendant’s claim that the trial court was biased against him because it refused
his requests for his own separate copy of the transcripts and court records. As discussed supra,
defendant was not entitled to his own copy of the transcripts and he filed no written request for
court documents. Because the trial court was under no duty to provide defendant with copies of
the transcripts and court documents, the trial court’s failure to provide defendant with transcripts
and court documents is not evidence of bias. .

We also reject defendant’s claim that the trial court was biased against him because it
made several prejudicial and erroneous rulings. The only ruling referenced by defendant is the
trial court’s decision to deny -an adjournment on the first day of trial. The mere fact that a judge
rules against a litigant, even if the ruling 1s later determined to be erroneous, is not sufficient to
show bias. In re Contempt of Henry, 282 Mich App 656, 680; 765 NW2d 44 (2009). “[Judicial
rulings, in and of themselves, almost never constitute a valid basis for a motion alleging bias,
unless the judicial opinion displays a deep-seated favoritism or antagonism-that would make fair
judgment impossible.” Armstrong v Ypsilanti Charter Twp, 248 Mich App 573, 597; 640 NW2d
321 (2001) (quotation omitted). The trial court’s ruling does not display a deep-seated
antagonism against defendant. The trial court denied the motion to adjourn because the motion
was made on the eve of trial, the case was almost a year old, and had already been adjourned
twice. Nothing in the trial court’s ruling indicates that it wanted defendant to be represented by
counsel who was unfit and ill-prepared to try the case. Defendant has failed to overcome the
strong presumption of judicial impartiality. Cain, 451 Mich at 497.

Defendant further argues in his Standard 4 brief that his convictions are not supported by
sufficient evidence. We review de novo a challenge to the sufficiency of the evidence. People v
Cline, 276 Mich App 634, 642; 741 NW2d 563 (2007). We view the evidence in a light most
favorable to the prosecution and determine whether a rational trier of fact could have found that
the prosecution proved the elements of the crime beyond a reasonable doubt. /d

The elements of second-degree murder are “(1) a death, (2) the death was caused by an
" act of the defendant, (3) the defendant acted with malice, and (4) the defendant did not have
lawful justification or excuse for causing the death.” People v Smith, 478 Mich 64, 70; 731
NW2d 411 (2007). Malice is the intent to kill, the intent to cause great bodily harm, or the intent
10 do an act in wanton and wilful disregard of the likelihood that the natural tendency of such
behavior is to cause death or great bodily harm. People v Goecke, 457 Mich 442, 464, 5779
NW2d 868 (1998). The elements of assault with intent to murder are (1) an assault, (2) with the
actual intent to kill, and (3) that if death results, would make the killing murder. People v
Brown, 267 Mich App 141, 147; 703 NW2d 230 (2005). The elements of domestic assault are
(1) the commission of an assault or an assault and battery and (2) the defendant and the victim
_ are spouses or former spouses, are in or had a dating relationship, have a child in common, or are
residents of the same household. MCL 750.81(2); People v Cameron, 291 Mich App 599, 614;
806 NW2d 371 (2011); People v Corbiere, 220 Mich App 260, 266; 559 NW2d 666 (1996).

Britt testified that she and defendant had been dating “off and on” for six years and that
they lived together. On January 18, 2013, Britt and Alilovich, whom Britt had previously dated,
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were at McKenzie’s house. McKenzie testified that after she and defendant arrived, defendant .
started to hit Britt in the face with his hands after she pushed him. Alilovich, using wards only,
tried to stop defendant. Defendant pushed Alilovich, and then started to hit Britt in the face with
his fists. Alilovich tried to stop defendant again, telling defendarit to “get the fuck back.”
McKenzie did not see Alilovich with a knife. According to McKenzie, while she was in the
kitchen fighting with Ashley Davis, defendant’s cousin, she heard a gunshot in a bedroom. She
ran toward the bedroom, and saw defendant pointing a gun at Alilovich. Alilovich was on his
knees and begging defendant not to shoot. McKenzie ran out of the bedroom after she saw
defendant take a second shot at Alilovich. McKenzie heard a third gunshot when she was
outside. Britt’s young son, who was in another.bedroom, testified that he heard two gunshots
and then Alilovich say “please don’t do this.” He then heard two more gunshots. According to
her son, Britt came into the bedroom; her left chest was bleeding. Defendant also came into the
bedroom and started to hit Britt in the face. He then stomped on her face more than once.

Dr. Robert Clark, qualified as an expert in pathology, performed an autopsy on Alilovich.
Clark testified that Alilovich had gunshot wounds to the back of his right elbow, the back of his-
right shoulder, and his head. Clark opined that the cause of death was exsanguination from a
gunshot wound to the chest. Alilovich had no wounds that suggested he had been in a fight. Dr.
Glen Hastings, qualified as an expert in general and trauma surgery, treated Britt in the
emergency room. Hastings testified that Britt had a concussion, four or five fractured ribs on
each side of her chest, fractures in the lumbar spine, a fracture of the right orbital bone, and five
gunshot wounds, including one to her left breast. .

Three bullets were recovered from Alilovich’s body, and two were recovered from the
bedroom where defendant had stomped on Britt’s face. Lieutenant Jeff Crump, qualified as an
expert in firearms and tool mark identification, testified that he compared the five bullets to test
shots from the .32-caliber revolver that was found in the woods. Crump identified four of the
five bullets as having been fired from the revolver, and he could not exclude the revolver as
having fired the fifth bullet. The revolver was silver with a black handle, and Brtt had
previously seen defendant with a silver .32-caliber revolver with a black handle. In his
interview, defendant told two detectives that he shot Alilovich two times. According to Jones,
defendant said that after his family members arrived, he and Alilovich had more words. He then
pulled out the gun and shot Alilovich twice and Britt once. ‘

Viewing this evidence in a light most favorable to the prosecution, a rational trier of fact
could have found that the prosecution proved the elements of second-degree murder, assault with
intent to commit murder, and domestic assault beyond a reasonable doubt. Clme 276 Mich App
at 642. The convictions are supported by sufficient evidence.

The elements of felop-in-possession of a firearm (specified felony), MCL 750.224£(2),

are (1) the defendant possessed a firearm, (2) the defendant was previously convicted of a
specified felony, (3) less than five years have passed since the defendant successfully completed
probation or parole, completed a term of imprisonment, and paid all fines with regard to the
underlying felony, and (4) the defendant’s right tq, possess a firearm has not been restored. M
~ Crom JI 11.38a  The parties stipulated that defendant had previously been convicted of
' possession with intent to deliver cocaine, which is a specified felony, see MCL 750. 2241(10)(b), -
and that defendant was on parole on January 18, 2013. Viewing this evidence, as well as the .
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~ evidence previously summarized, in a light most favorable to the prosecution, a rational trier of
fact could have found that the prosecutor proved the elements of felon-in-possession of a firearm
beyond a reasonable doubt. 3 The conviction is supported by sufficient evidence.

The elements of carrying a concealed weapon are (1) the defendant knowingly carried a -
firearm and (2) the firearm was concealed on the person. M Crm JI 11.1. A firearm is
concealed if there is “some kind of withdrawal from observation so as to hide or secrete an
object.” People v Kincade, 61 Mich App 498, 504; 233 NW2d 54 (1975). McKenzie testified
that she went to Britt’s house to buy cocaine and defendant was there. Jones testified that
defendant said he had a gun with him when he opened the door for McKenzie. According to
McKenzie, she went to a store with defendant. McKenzie testified that she did not see a gun
until after she heard the gunshot while she was fighting with Ashley. Viewing this evidence in a
light most favorable to the prosecutlon a ratjonal trier of fact could have found that the
prosécutor proved the elements of carrying a concealed weapon beyond a reasonable doubt
Cline, 276 Mich App at 642. The conviction is supported by sufficient evidence. '

The elements of felony-firearm are that “the defendant possessed a firearm during the
commission of, or the attempt to commit, a felony.” People v Avant, 235 Mich App 499; 597
NW2d 864 (1999) MCL 750.227b. Viewing the evidence that supports the convictions of
second-degree murder, assault with intent to commit murder, domestic assault, and felon-in-
possession of a firearm in a light most favo_rable the prosecution, a rational trier of fact could
have found that the prosecutor proved the elements of felony-firearm beyond a reasonable doubt.
Cline, 276 Mich App at 642. The conviction is supported by sufficient evidence. ‘

Defendant next argues in his Standard 4 brief that he is entitled to a new trial because the
cumulative effect of the errors identified in the brief that occurred during pretrial proceedings
and at trial denied him a fair trial. “While it is possible that the cumulative effect of a number of
errors may constitute error requiring reversal, only actual errors are aggregated to determine their

cumulative effect.” People v Rice (On Remand), 235 Mich App 429, 448; 597 NW2d 843
~ (1999) (quotation marks and citations omitted). Because defendant has not established any
actual errors, no cumulative effect of errors denied defendant a fair trial. Id. :

- In his Standard 4 brief, defendant also argues that he was denied effective assistance of
appe]la.te counsel because appellate counsel failed to raise the issues that he wasserts in his
Standard 4 brief.* The test for meffectlve assistance of appellate counsel is the same as the test

? «“The prosecutor must prove that the defendant’s right to possess a firearm has not been restored
only if the defendant produces some evidence that his right has been restored.” People v
Perkins, 262 Mich App 267, 271; 686 NW2d 237 (2004), aff’d 473 Mich 626 (2005), and
clarified on other grounds People v Smith-Anthony, 494 Mich 669, 682 (2013). Defendant did
not present any evidence that his right to possess 2 firearm had been restored.

- *In his supplemental Standard 4 brief, defendant repeats the argument that appellate counsel was
ineffective for failing to raise the issue that-the trial court’s refusal to adjourn trial after he
retained counsel] resulted in a violation of his right to be represented by counsel of hlS own

choice.



applicable to a claim of ineffective assistance of trial counsel. Uphaus (On Remand), 278 Mich
App at 186. None of the issues raised in defendant’s Standard 4 brief ertitles defendant to relief,
Consequently, appellate counsel’s failure to raise those issues did not fall below objective
standards of reasonableness or.result in prejudice. See People v Snider, 239 Mich App 393, 425,
608 NW2d 502 (2000) (stating that cotmsel is not required to advocate a meritless position).

In his supplemental Standard 4 brief, defendant argues that he was denied due process
because the trial court sat as both the districlt court and the circuit court. We review this
unpreserved claim of error for plain error affecting substantial rights. Carines, 460 Mich at 763,

In 2003, pursuant to MCL 600.401, the Ben-ieﬁ County Trial Court adopted a plan of - -

concurrent jurisdiction. See Administrative Order 2015-11 of the Berrien County trial court.
. Under this plan, each Judge in the court is conferred with jurisdiction to act in all proceedings in
which jurisdiction was in the circuit court, the probate court, or the district court. J4 Defendant
has not provided any authority to suggest that this plan of concurrent Jurisdiction violates a
defendant’s right to due process. Accordingly, defendant has failed to show plain error.
Carines, 460 Mich at 763. :

Defendant next argues in his supplemental Standard 4 brief that the trial court erred in
- refusing to recuse itself from proceedings regarding his motion for a new trial, which was based

on claims of ineffective assistance of counsel. Although defendant provides law regarding

disqualification, the issue is abandoned. In his argument, defendant does not articulate any
ground for why the trial court was disqualified from presiding over further proceedings. He has
left it to this Court to discover the factual basis and rationalize the legal basis for the claim. See
People v Kelly, 231 Mich App 627, 640-641; 588 N'W2d 480 (1998) (“An appellant may not
merely announce his position and leave it to this ‘Court to discover and rationalize the basis for
his claims ... . ). C ' o

Defendant also argues in his supplemental Standard 4 brief that the tral court erred in
failing to address his request for substitute appellate counsel. In g November 2014 letter,
defendant requested that he be appointed new appellate counsel. The trial court called a hearing,
held .on January 22, 2015, after it received a number of letters from defendant, in which
defendant complained of appellate counsel’s representation. At the hearing, the trial court
recalled that one of defendant’s complaints was that he did not have a copy of the transcripts.
The trial court told defendant that it had asked its secretary to mail a copy of the transeripts to
defendant. It then asked defendant if he had any other complaints. Defendant replied, “Basically
that’s really all.” “Tt is settled that emor requiring reversal may only be predicated on the tral
court’s actions and not upon alleged error to which the aggrieved party contributed by plan or
negligence.” Lewis v LeGrow, 258 Mich App 175, 210; 670 NW2d 675 (2003). By stating that

he had no other complaints regarding appellate counsel, defendant contributed to any error that
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the trial court made in not addressing his request for substitute appellate counsel. Accordingly,
defendant is not entitled to any relief for the alleged error.”

Finally, in his'supplemental Standard-4 brief, defendant argues that he was denied the .
right to be tried by a jury drawn from a fair cross section of the community. We review this -
unpreserved claim of error for plain error affecting substantial rights, Carines, 460 Mich at 763.

The Sixth Amendment right to jury includes the right to an impartial jury drawn from a
Fair cross section of the community. People v Bryant, 491 Mich 575, 595; 822 NW2d 124
(2012). To establish a prima facie violation of the fair-cross-section requirement, a defendant
" must establish the following:

(1) that the group alleged to be excluded is a “distinctive” group in the
community; (2) that the representation of this group in venires from which juries
are selected is not fair and reasonable in relation to the number of such persons in
the community; and (3) that this underrepresentation is due to systematic
exclusion of the group in the jury-selection process. [Duren v Missouri, 439 US
357,364; 99 S Ct 664; 58 L Ed 2d 579 (1979).] : S

Defendant makes no argument that applies the three prongs of the Duren test to the present case.
Accordingly, he fails to establish plain error. Carines, 460 Mich at 763. ' '

We affirm defendant’s convictions, but we remand for correction of the judgment of
sentence. We do not retain jurisdiction. ' '

/s/ Peter D. O'Connell
-/s/ Jane E. Markey
/s/ Christopher M. Murray

5 Defendant argues that he was denied a fair trial by the cumulative effect of the trial court’s
errors in acting as both the district court and the circuit court, denying his motion to recuse itself
from further proceedings, refusing to provide defendant with copies of the transcripts and court
documents, failing to hear his motion for substitute appellate counsel, and denying an
adjournment after he retained counsel. However, because defendant fails to establish that any-
error occurred, the argument is without merit. See Dobek, 274 Mich App at 106. '
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Order ' Michigan Supreme Court

' . Lansing, Michigan

January 31, 2017 Stephen J. Markman,
Chief Justice

153924 Robert P Young, Jr.
Brian K. Zahra

Bridget M. McCormack

David F. Viviano

Richard H. Bernstein

PEOPLE OF THE STATE OF MICHIGAN, Joan L. Larsen,

Justices

Plaintiff-Appellee,

v . SC: 153924 .
COA: 320773
Berrien CC: 2013-000303-FC

JOVON CHARLES DAVIS,
Defendant-Appellant.

/

On order of the Court, the application for leave to appeal the March 22, 2016
judgment of the Court of Appeals is considered, and it is DENIED, because we are not
persuaded that the questions presented should be reviewed by this Court.
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I, Larry S. Royster, Clerk of the Michigan Supreme Couri, certify that the
foregoing is a true and complete copy of the order entered at the direction of the Court.

January 31,2017 ‘ =
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. Case 2:18-cv-10391-TGB-RSW ECF No. 11 filed 04/30/19 PagelD.3038 Page 1l of2

UNITED STATES DISTRICT COURT
EASTERN DISTRICT OF MICHIGAN
SOUTHERN DIVISION

JOVON C. DAVIS,

Petitioner,
Case No. 18-10391

Hon. Terrence G. Berg

WILLIS CHAPMAN,

Respondent.

JUDGMENT

In accordance with the opinion and order issued on this date,
DENYING the Petition for a Writ of Habeas Corpus;
It is ORDERED AND ADJUDGED that the case be dismissed and

judgment entered in favor of Respondent.

Dated at Detroit, Michigan: April 30, 2019

DAVID J. WEAVER
CLERK OF THE COURT

s/A. Chubb
Case Manager and Deputy Clerk
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APPROVED:

s/Terrence G. Berg

HON. TERRENCE G. BERG
UNITED STATES DISTRICT JUDGE
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Case: 19-1540 Document: 19-2 Filed: 05/06/2020 Page: 1

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 www.cab.uscourts.gov

Filed: May 06, 2020

Jovon C. Davis -

Thumb Correctional Facility
3225 John Conley Drive
Lapeer, MI 48446

Re: Case No. 19-1540, Jovon Davis v. Willis Chapman
Originating Case No.: 2:18-cv-10391

Dear Mr. Davis,

The Court issued the enclosed Order today in this case.

Sincerely yours,

s/Beverly L. Harris
En Banc Coordinator
Direct Dial No. 513-564-7077

cc: Mr. Linus Richard Banghart-Linn

Enclosure

(2 of 2)
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Case: 19-1540 Document; 12-1 Filed: 12/04/2019 Page: 1 (1 of 5)

UNITED STATES COURT OF APPEALS

FOR THE SIXTH CIRCUIT
100 EAST FIFTH STREET, ROOM 540
Deborah S. Hunt POTTER STEWART U.S. COURTHOUSE Tel. (513) 564-7000
Clerk CINCINNATI, OHIO 45202-3988 www.cab.uscourts.gov

Filed: December 04, 2019

Mr. Linus Richard Banghart-Linn
Office of the Attorney General

of Michigan

P.O. Box 30217

Lansing, MI 48116

Mr. Jovon C. Davis

Thumb Correctional Facility
3225 John Conley Drive
Lapeer, MI 48446

Re: Case No. 19-1540, Jovon Davis v. Willis Chapman
Originating Case No. : 2:18-cv-10391

Mr. Davis and Counsel,
The Court issued the enclosed order today in this case.

Sincerely yours,

s/Cheryl Borkowski
Case Manager
Direct Dial No. 513-564-7035

cc: Mr. David J. Weaver
Enclosure

No mandate to issue
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Case: 19-1540 Document: 12-2  Filed: 12/04/2019 . Page:1. . . .. .. (20f5)

No. 19-1540
FILED
UNITED STATES COURT OF APPEALS Dec 04, 2019
FOR THE SIXTH CIRCUIT DEBORAH S. HUNT, Clerk
JOVON C. DAVIS, )
)
Petitioner-Appellant, )
)
V. ) ORDER
)
WILLIS CHAPMAN, Warden, )
)
Respondent-Appellee. )

Jovon C. Davis, a Michigan state prisoner, moves for a certificate of appealability and in
forma pauperis status on appeal from a district court decision denying his petition for a writ of
habeas corpus, filed pursuant to 28 U.S.C. § 2254.

In 2014, a jury convicted Davis of second-degree murder, assault with intent to murder,
commission of a felony with a firearm, domestic violence, carrying a concealed weapon, and being
a felon in possession of a fircarm. He was sentenced to 52 to 102 years of imprisonment. His
conviction was affirmed in the state courts.

In this petition for federal habeas corpus relief, Davis argued that the state court erred in
failing to address his motion for substitution of appellate counsel, denying a continuance for him
to retain an attorney of his choice, endorsing a witness the day before trial and denying a
continuance on that ground, and refusing to recuse. He also raised numerous claims of ineffective
assistance of counsel, complained that he was convicted by a jury containing no African
Americans, and claimed that he had been denied transcripts to appeal. The district court examined

each claim on the merits in a thorough opinion and denied the petition.



Case: 19-1540 Document; 12-2  Filed: 12/04/2019 Page: 2

No. 19-1540
_2.

To obtain a certificate of appealability, Davis must show that reasonable jurists could
debate whether the petition should have been resolved in a different manner. See Slack v.
MecDaniel, 529 U.S. 473, 484 (2000).

Because the state court reviewed the claims on the merits, the district court reviewed that
decision to determine whether it was contrary to or an unreasonable application of clearly
established federal law. See Renico v. Lett, 559 U.S. 766, 773 (2010).

In his first claim, Davis argued that his motion for substitution of appellate counsel was
not addressed. However, the record showed that the court held a hearing on the issue and
determined that Davis would be satisfied if he was given a copy of the transcripts to file his own
brief. Dayis agreed with this resolution of the issue. .

In his second claim, Davis argued that he was denied effective assistance of counsel when
the trial court denied him a continuance to retain counsel of his choice. The district court found
that the state court had properly applied pertinent factors in determining that the motion was
correctly denied where it was made on the eve of trial, Davis and counsel had only differences of
opinion and not a lack of communication, and he had previously received a cbntinuance and a
second appointed counsel. See United States v. Sullivan, 431 F.3d 976, 981-82 (6th Cir. 2005)
(affirming denial where no conflict required substitution); United States v. Trujillo, 376 F.3d 593,
606-07 (6th Cir. 2004) (affirming denial of untimely motion). Moreover, the district court
examined the record and determined that the second appointed attorney rendered effective
assistance, and Davis therefore could not establish prejudice. See United States v. Vasquez, 560
F.3d 461, 468 (6th Cir. 2009).

The third claim was that the trial court should have granted an adjournment when the
prosecutor learned of a new witness, a jail informant, four days before trial. The state court found
that the parties resolved the matter by agreeing that the witness would not be called until the end
of the several-day trial. The district court also reviewed the record and concluded thaf counsel

effectively cross-examined the witness.

(3 of 5)
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The fourth claim argued that the trial judge should have recused himself. However, the
only arguments on this ground were that the judge ruled against Davis on several issues, so his
claim did not represent the type of extreme case where disqualification would be constitutionally
required. See Getsy v. Mitchell, 495 F.3d 295, 311 (6th Cir. 2007).

Several claims of ineffective assistance of counsel were raised, arguing that counsel failed
- to: 1) investigate issues such as the victim’s expertise in martial arts and the jail informant’s

background; 2) present a complete defense by not consulting with Davis prior to trial and not

investigating the witnesses; 3) call witnesses; 4) cross-examine witnesses; 5) object to testimony;

6) hire an investigator; and 7) objeét to the prosecutor’s closing argument. Davis was required to
show that counsel’s performance was deficient and that the result of the trial was prejudiced. See
Strickland v. Washington, 466 U.S. 668, 687 (1984). The district court concluded that the state
court’s finding that counsel actively rep;esented Davis at trial was not contrary to or an
unreasonable application of clearly established law. Counsel filed a motion to suppress the
statement Davis made to police, engaged in plea negotiations, moved for a continuance, argued
self-defense, and moved for a directed verdict. Counsel did introduce evidence that the murder
victim was a martial arts fighter. Davis did not show how additional consultation with counsel
could have altered the outcome of the trial. See Bowling v. Parker, 344 F.3d 487, 506 (6th Cir.
2003). Davis provided no affidavits from character witnesses that he alleged counsel should have
called. His claim that counsel should have conducted further cross-examination was purely
speculative. The district court found that the state court reasonably found that trial counsel’s
strategy of not repeatedly objecting to evidence where the court had already ruled against him was
not ineffective assistance. The claim that an investigator should have been hired was also
speculative. Finally, the prosecutor’s closing argument was based on inferences supported by the
evidence and an objection would have been meritless. Reasonable jurists therefore could not
disagree with the district court’s conclusion that the state court reasonably rejected conclusory
allegations of ineffective assistance lacking in any evidentiary support. See Workman v. Bell, 178

F.3d 759, 771 (6th Cir. 1998).

(4 of 5)
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Next, Davis argued that there were no African Americans on his jury. Reasonable jurists
could not disagree with the diétrict court’s acceptance of the state court’s decision that Davis made
no showing of systemic exclusion under Duren v. Missouri, 439 U.S. 357, 364 (1979). The
absence of African Americans on this particular jury was insufficient to grant habeas relief.

Lastly, Davis argued that he was denied transcripts needed to prepare his pro se brief on
appeal. Reasonable jurists could not disagree with the district court’s acceptance of the state
court’s decision that Davis had no constitutional right to fepresent himself on direct appeal where
he was already appointed counsel. See Martinez v. Court of Appeal of Cal., 528 U.S. 152, 163
(2000); McMeans v. Brigano, 228 F.3d 674, 684 (6th Cir. 2000). Moreover, Davis did receive a
copy of the transcripts.

On this record, reasonable jurists would not debate the district court’s conclusion that the
state court’s factual determinations were not unreasonable and that its decision was not contrary
to or an unreasonable application of clearly established Supreme Court precedent. See Schriro v.
Landrigan, 550 U.S. 465, 473 (2007); Robins v. Fortner, 698 F.3d 317, 328 (6th Cir. 2012).

The motion for a certificate of appealability is therefore DENIED. The motion for in forma

pauperis status is DENIED as moot.

ENTERED BY ORDER OF THE COURT

U AAoA

Deborah S. Hunt, Clerk
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No. 19-1540
UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT FILED
May 06, 2020

JOVON C. DAVIS, DEBORAH S. HUNT, Clerk

Petitioner-Appellant,
V. RDER

WILLIS CHAPMAN, WARDEN,

Respondent-Appeliee.

R T S N N S o L g

Before: SUTTON, McKEAGUE, and NALBANDIAN, Circuit Judges.

Jovon C. Davis petitions for rehearing en banc of this court's order entered on December
4, 2019, denying his application for a certificate of appealability. The petition was initially referred
to this panel, on which the original deciding judge does not sit. After review of the petition, this
panel issued an order announcing its conclusion that the original application was properly denied.
The petition was then circulated to all active members df the court, none of whom requested a
vote on the suggestion for an en banc rehearing. Pursuant to established court procedures, the

panel now denies the petition for rehearing en banc.

'ENTERED BY ORDER OF THE COURT

LA

Deborah S. Hunt, Clerk
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REQUEST FOR INVESTIGATION (R/1) FORM

Flease fill out the extire form in ink - sign at the bottom - and provide a copy of any relevant
information. In order to expedite the processing of your complaint, please provide 2 conies of any

supporting documents,

Attorney information: .

fra—eer

Nafne (one attorney per R/1 form): @ G.N L@J_ A RUS-V

Address (number and sureel): ?D TbO}( q 00O 4 ?
e e dSoed sate: [licugan  |msce 49240

Area code and
Telephone Number: N

Type of case .
(divorce, criminal, estate, etc): BT atine! \ '

ENEY '1'!?»“! Date attorriey was hired/appointed: dq-1-19 |

. Case #: QOLS 000303
Date of prévious cornplaint .
(if applicable):

Name ofeourt_ Pyecrien County
Is this your first complaint to this office I
about this attorney? | €9

|

STATEMENT OF FACTS

(Please provide details. You may attach additional pages.) o A
ae?eucho; esunse) ;D“’?“'l 3. Restr)esly The &M 1s i vio leton
B dhve Michigen Rules oF Peskecsional Conduek (MRRLY. T asked M. Rust do coiiin o nunber of "y
Lronseripls Yo 'he..\? fode%'-'—’-l’\'f"“l prepose dhe of?eilcmte_ brief, Mo, he has not Pc‘\c\xr\\/ ;'h%/\’tS'l-l%t::u‘ \
iy tase wiien 1S watrad] to MRPL ) aude i (B)LL). There has been o {aek of, aonminnitadion chith
i badihe ey Yo oun destroped relahcachip. When T ce wested 4o revieod Me, Rusts briefe behece htq b
submif U hig response was; "lee B an Oirtorne ? “ﬁ"he Faifed Communv takisn Viefates LM RPeY Y [
The cHrocney's fai e to o::v-np\x{ w ¥ my rc,"bu,"—sk are Leatrony o (MRPeyrote |, (<) ondh mute L3,
e eHooney s Peremate, makes me feel umeas\[ becauge, I went dhrouah Mae Soane Process o
vyt Counde] Parsuent 45 (NRPLY e 4.4 [5) winioh shakes 15 professiona) wiscenduet fedhe

X am mr-’cmg'm Eeiuclh my

A
Nae?”

misrepesentation, L &miin no weif sadimfied wikh me, Rusty performance. . T hwmbly asked Yo he
apfvin o~ neas aotnged 7 ) '

| requesf the Attorney Gr’ievanée Co?mz'nission investi gate the above attorney:

Your Name - print in ink: 36\/‘_0'0 fbf\\/.\g S MTEJ/ Mrs[] Ms[]
Your Signature - in ink: \J_,JWO(\ b | ] ._  {pae 9 —Ja- 14
| Address (pumber and streel): \%L\Qj (Dect Man Shreet |
s meW?t‘;ﬂ | zip codet z-lggfé{Q :

City: i onia,

Area code and
‘Telephonenumber:

(AGC Rl Form rev. May 31,2011) ~

{00049917.DOC)
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ALANM. GERSHEL

ASSOCIATE COUNSEL
GRIEVANCE MDMINISTRATOR
ROBERT E. EDICK. RUTHANN STEVENS
DEPUTY ADMINISTRATOR STEPHENP. VELLA
CYNTHIA C. BULLINGTON RHONDA SPENCER POZEHL
ASSISTANT DEPUTY ADMINISTRATOR FRANCES A. ROSINSKI
EMILY A DOWNEY
KIMBERLY L. UHURU
DINA P. DAJTANL
TODD A. MCCONAGHY
JOHN K BURGESS
BUHL BUILDING
535 GRISWOLD,SurTE 1700

DETROIT, MICHIGAN 48226
TELEPHONE (313) 961-6585
WWW.AGCMICOM

S

October 28, 2014

PERSONAL AND CONFIDENTIAL

Mr. Jovon Davis #591753
Michigan Reformatory
1342 West Main Street
Ionia, MI 48846

RE: Jovon Davis as to Daniel J. Rust
AGC File No. 1920-14

Déar Mr. Davis:

This office received your Request for Investigation, however, the a]lega’aons in your complaint
are insufficient to warrant review by the Commission. Accordingly, after careful review by the

- staff, this matter is being closed under the authonty of the Grievance Administrator pursuant to
Michigan Court Rule 9.112 (C )(1) (2).

The Attomney Grievance Commission has no authority to direct any attorney to take any action on
your behalf. We also have no authority, to remove an attorney from your case. If you are unable
to resolve your differences by communicating directly with your attomev you may consider
asking the court to appoint a new attorney.

* Mr. Rust has been provided with a copy of your Request for Investigation. If my staff or I can be
of service to you in the future, please do not hesitate to contact us again.

Very truly yours, :
Lt 5%“//-’

- uthann Stevens
Senior Associate Counsel

RS/bat - . ; ‘ ' ”

cc: Daniel J. Rust
Enclosure

{00244485.DOC}
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STATE OF MICHIGAN

IN THE TRIAL COURT FOR THE COUNTY OF BERRIEN

THE PEOPLE OF THE File No. 2013000303-FY
STATE OF MICHIGAN : - &7

Plaintiff,
-vs- _ g MOTION FOR CERTIFICATE
, PURSUANT TO UNIFORM ACT TO .
JOVON CHARLES DAVIS SECURE ATTENDANCE OF WITNESS
FROM WITHOUT STATE

Defendant.

NOW COME the People of the State of Michigan by their
Attorney, Patricia T Ceresa, Assistant Prosecuting Attorney, in
and for the County of Berrien and move this Court for the
issuance of a certificate to seéure the attendance of one
Charles Lee Marcus Davis Jr, believed to be a resident or
working in the City of Plymouth, County of Hennepin, State of
Minnesota.

The People further state: .

1. That the State of Michigan has enécted the Uniform Act
to Secure the Attendance of Witnesses from Without a State in
criminal proceedings,'being MCLA 767.91 et. seq.; MSA
28.1023(191) et. seq. ,

2. That the State of Minnesota has also enacted the
Uniform Act to Secure Attendance of Witnesses from Without the
State in criminal proceedings, being M.S.A. §§ 634.06 to 634.09.

3. That the above named defendant is charged in Berrien
County Trial Court with‘the offense Qf 750.316-C, Hom-Opn Mrdr-
Stat Sht Frm; 750.83, Assault WI To Murder; 750.224F, Poss
Firearm by Felon; 750.227, WPN-Carrying Concealed; 750.227B-A,

' Weapons-Felony Firearms. '

4. That the Preliminary Examination in the above matter
has been set for the 25 day of April, 2013, at 8:30 am in the
Berrien County Courthouse, St. Joseph, Michigan and is scheduled
for 1 day(s) of testimony. )

5: That the People of the étate of Michigan are required

to produce all material witnesses upon the trial of this cause.



v’. oy
6. That Charles Lee Marcus Davis Jr is a material witness
to this particular offense in that he/she has knowledge and

information necessary to properly resolve the above entitled

matter.
7. That said witness is required to testify in the Berrien

County Trial Court in the above entitled matter pursuant to
Michigan law and is, therefore, a material and necessary witness
to the proéecution in this matter.. '

8. That attendance and.testifying in the prosecution of
this matter will not cause undue hardship to the witness. '

9. That pursﬁant to MCLA 767.94; MSA 28.1023(193) said
" Charles Lee Marcus Davis Jr shall not, while in this state,
pursuant to such summons as may be. issued by the Courts of
" Berrien County be.subject to arrest or the service of'civil or
criminal process in Connection with matters which arose before
his/her entrance into this State under said summons.

10. That statutory witness fees are being forwarded to the
Court in Hennepin County, for the named witness.

WHEREFORE, the People pray that this court issue a
certificate and forms attached hereto pursuant to the authority

of MCLA 767.92 et. seq.; MSA 28.1023(191) et. sed.

Respefyfully submitted,

Patricia T erésa

Assistant Prosecuting Attorney
Berrien County, Michigan ‘
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. - STATE OF MICHIGAN.
IN THE TRIAL COURT FOR THE COUNTY OF BERRIEN

THE PEOPLE OF THE
STATE OF MICHIGAN

_.Vs _

-t

Plaintiff,

JOVON- CHARLES DAVIS,

Defendant.

Patricia T. Ceresa (P40251)
Assistant Prosecuting Atty

811 Port Street

St.

Joseph, MI 49085

(616) 983-7111 Ext. 8311

File No. 2013-000303-FY

Judge Gary J. Brucé

ORDER TO HOLD MATER

—FILED

WITNESS TO BAIL AFTER MAYZq)st

HEARING

BERRIEN GOUNTY
TRIAL GOURT _

Richard Sammis (P43777)
Attorney for Defendant

606 Main Street
St. Joseph, Mi 49085
616 983-1803

A Petition having been filed in this case by the People

of the State of Michigan by and through Patricia T. Ceresa,

Assistant Prosécuting Attorney, setting_forth that Charles

Lee Marcus Davis dJr. ka black male born 04/01/84) is a

necessary and material witness in a criminal case in a Court

in said County, and that there is danger of the loss of

Charles Lee Marcus Davis Jr's testimony in said cause, or in

default of bail that Charles Lee Marcus Davis Jr. be

committed to the County Jail until the conclusion of said

case, and as attachment having beeh issued thereon} and the

after hearing the proofs presentéd, it satisfactorily

appearing that said person is a material and necessary

D1A .,

‘'said material witness having been before this Court, and,

w




witness in said cause, and that there is danger of the loss
“of Charles Lee Marcus Davis Jr. testimony unless they.furnish
" bail orAére committed in default of bail, and the Court being
fully advised in the premises; -
v.IT IS HEREBY ORDERED that the said Charles Lee Marcus

Davis Jr. furnish bail in the sum bf’f;dzi, S o
-t 4

cash/surety:conditioned upon his appearance in the Courts of -
this County, for all examinations, all hearings and trials in
said cause, or, in default thereof, be committed to the |
cuétody of the Sheriff of this.County until such bail be

furnished, or until discharged by the further order of this

Court.

DA;ED: . : ” Y :
. - , Gary J. Hruce gsd
‘j> /<;7 5527 Trial Court Judgé/ 4//76ﬁ;//

Attest:

Deputy Clerk

A~ (9/'72%/ et/ "DEV§H 22D

D1B




STATE OF MICHIGAN
IN THE TRIAL COURT FOR THE COUNTY OF BERRIEN

THE PEOPLE OF THE File No. 2013-000303-FY
STATE OF MICHIGAN

plaintiff, | Judge Gary J. Bruce
-VS- . : PETITION TO HOLD MATERIAL
‘ " WITNESS TO BAIL ’
JOVON CHARLES DAVIS,

Defendant.

/
PATRICIA T. CERESA (P40251). Richard Sammis (P43777)
Office of Prosecuting Attorney "Attorney for Defendant
811 Port Street o 606 Main Street
st . Joseph, MI 49085 st . Joseph, Mi 49085
(616) 983-7111 Ext. 8311 616 983-1803 ‘

STATE OF MICHIGAN)
7 )ss
COUNTY OF BERRIEN)

COUNTY
SEp RN AT

NOW COMES, the People of the State of Mlchlgan by and
/ .‘througthatricia-T. Ceresa, Assistant Prosecuting Attorney,
and respectfully shows:

1. THAf there is a criminallcaee pending in the Trial
Court for fhe County of Berrien, in which case the name of .
the Defendant is as shown above on this petition.

2. THAT Charles Lee Marcus pavis Jr. (a black male born
04/01/84) is a necesgssary and material wiﬁness»in said
‘eriminal case, and there is danger of the loss of his/her
testimony unless he be required to furnish ball or be

committed in the event he fails to furnish such bail.



3. Charles Lee Marcus Davis Jr. served a subpoena on
April 10, 2013 for a preliminary.examination on April 25,
2013. |

4. 'THAT-Charles Lee Marcus Davis Jr.-failed to appear
on April 25, 2013, called the Assistant Prosecutor and was
instructed come to the prosecutor s office on said date to
- discuss the case with the prosecutor

5. Charles DaVie Jr. did not appear and the prosecutor
has made numerous efforts to contact Charles Davis Jr.
without success. |

6. Police officersdhave_attempted to locate Charles
Davis Jr. to this date w1thout success.

7. Charles Davis Jr. is an ‘eye witness to ‘the crime of
murder and the shooting of Heather Poe and is materlal to the
case.

WHEREFORE, your petitioner therefore prays that an
attachment be issued pursuant to MCLA 767.35 (MSA 28.975)
requiring said witness to be brought before this Court to
show cause why Charles Lee Marcus Davis Jr. (a black male
born 04/01/84) should not be‘required to enter into a

- recognizance to appear and give testimony in saild cause.

V27 fd

Patricia T. C resa
Assistant Pr ecutlng Attorney

DATED: May 17, 2013

o . i



subscribed and sworn to before me, a Notary Public in
and for the County of Berrien, this 17th day of May, 2013.

RN

. O
Susanne Wagner, Notar? PublzItc
My Commission .Expires: 7/22/2018



Additional material
from this filing is
~ available in the\
Clerk’s Office.
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