
ULIS HOWARD ALEXANDER
Petitioner

v.

UNITED STATES OF AMERICA
Respondent

No. _______________

IN THE SUPREME COURT OF
THE UNITED STATES

OCTOBER TERM 2020

PETITION FOR WRIT OF CERTIORARI 
TO THE UNITED STATES COURT OF APPEALS

FIFTH CIRCUIT

LAW OFFICE OF STAN SCHWIEGER

600 Austin Avenue, Suite 12
Waco, Texas 76701

(254) 752-5678
(254) 752-7792 — Facsimile

State Bar No. 17880500
E-mail: wacocrimatty@yahoo.com

ATTORNEY OF RECORD AND ATTORNEY FOR PETITIONER

November 2, 2020



QUESTION PRESENTED

Did the Fifth Circuit err in holding that the concept of corpus delicti should not
apply in the punishment phase?
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LIST OF PARTIES

Pursuant to Rule 14.1(b) of the Rules of this Court, Petitioner would show that

all parties to the proceeding of which the judgment is sought to be revised appear in

the caption of this case.
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ULIS HOWARD ALEXANDER
Petitioner

v.
UNITED STATES OF AMERICA

Respondent

 IN THE SUPREME COURT OF THE UNITED STATES
OCTOBER TERM, 2020

PETITION FOR WRIT OF CERTIORARI
TO THE UNITED STATES COURT OF APPEALS

FOR THE FIFTH CIRCUIT

Petitioner, Ulis Howard Alexander respectfully prays that a writ of certiorari

issue to review the judgment and opinion of the United States Court of Appeals for the

Fifth Circuit, entered in the above-entitled proceeding on June 29, 2020.

BASIS OF JURISDICTION

The Fifth Circuit Court of Appeals entered their judgment on June 29, 2020.1

The jurisdiction of this Court is invoked pursuant to the United States Code.2

1
(App., p. A-1).

2
28 U.S.C. § 1254(1) (2020) (“Cases in the courts of appeals may be reviewed by the

Supreme Court by the following methods . . . [b]y writ of certiorari granted upon the petition of any party
to any civil or criminal case, before or after rendition of judgment or decree.”).
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STATUTES INVOLVED

This material has been included in the Appendix.

 STATEMENT OF THE CASE

The initial indictment, filed March 13, 2018 alleged that Mr. Alexander had

violated the following offenses:

Conspiracy to Possess with Intent to
Distribute and Distribution of
Methamphetamine, a Schedule II
Controlled Substance.3

21 U.S.C. § 846 (21 U.S.C. § 841(a)(1)
& 841(b)(1)(A)(viii) 21 U.S.C. 841(a)(1)
& 841(b)(1)(B)(viii).

Following trial before Western District of Texas Judge Alan D. Albright, Mr.

Alexander was found guilty of counts one.4 On May 16, 2019, the Court assessed the

following punishments:5

Conspiracy to Possess with Intent to
Distribute and Distribution of
Methamphetamine, a Schedule II
Controlled Substance.

370 months 5 years $0.00 fine

3
ROA.19-50523.22–23.

4
ROA.19-50523.92–97.

5
ROA.19-50523.92.
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The count was also assessed a special assessment of $100.00.6 The judgment was

signed on May 16, 2019.7 Notice of appeal was timely filed on June 6, 2019.8

Petitioner’s issues were overruled in the Fifth Circuit Court of Appeals.9

6
ROA.19-50523.97.

7
ROA.19-50523.92.

8
ROA.19-50523.98.

9
United States v. Alexander, 807 Fed. Appx. 414 (5th Cir. 2020).
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ARGUMENT FOR GRANTING THE WRIT

Did the Fifth Circuit err in holding that the concept of corpus delicti should not
apply in the punishment phase?

A. Ground for Granting the Writ.

Petitioner argues that the Fifth Circuit’s decision has decided an important

question of federal law that has not been, but should be, settled by this Court.10 

B. Reasons for Granting the Writ.

This case presents a question of whether the concept of corpus delicti should be

made applicable to sentencing proceedings. Here, Petitioner given a two point

enhancement due to possession of “a dangerous weapon” during commission of his drug

offense. Specifically, Alexander challenged a two-level enhancement under USSG §

2D1.1(b)(1) for possession of a firearm, arguing that his intercepted and uncorroborated

statements that he possessed a firearm and ammunition, and planned to use them, if

necessary, to kill the individual who supplied the drug trafficking operation with

low-quality methamphetamine, were insufficient to support the enhancement.11

Petitioner argued the corpus delicti rule, which forbids a conviction based solely on a

defendant’s own admissions, should extend to the sentencing context.12 The Fifth

10
Sup. Ct. R. 10(c).

11
United States v. Alexander, 807 Fed. Appx. 414, 415 (5th Cir. 2020).

12
Wong Sun v. United States, 371 U.S. 471, 488–89 (1963).
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Circuit disagreed. The Fifth Circuit stated inter alia, that Petitioner’s claim lacked

authority that the corpus delicti rule applies in the sentencing context.13

 1. Factual basis.

In October 2016, various Central Texas law enforcement agencies investigated

the distribution of methamphetamine by a group of individuals, including Appellant.14

In the Presentence Investigation Report, it was stated that “[t]he defendant indicated

in telephone intercepts that he had two boxes of shells for his revolver. Therefore, two

levels will be applied to this case.”15 A two-level increase in the offense level, pursuant

to USSG 2D1.1(b)(1) was recommended.16 Petitioner objected to the recommendation.17

During the sentencing hearing, an investigating officer stated that he overheard

phone calls between a co-conspirator and Appellant regarding a weapon.18 The

conversation concerned receipt of methamphetamine “from a different supplier.”19

According to the officer, full payment for the methamphetamine had not been made

13
Alexander, 807 Fed. Appx. at 415.

14
ROA.19-50523.211.

15
ROA.19-50523.214.

16
ROA.19-50523.214.

17
ROA.19-50523.198. “Defendant objects to paragraphs 47 and 48 because both paragraphs

alleged possession of the firearm and shells were indicated in a telephone intercepts [sic] . . . Defendant
argues that he was never in possession of a firearm or shells and no weapon or ammunition was found
in his possession.”

18
ROA.19-50523.129.

19
ROA.19-50523.129.

Ulis Howard Alexander, a/k/a Pie v. United States of America—Petition for Writ of Certiorari Page 2



because it was “a bad batch of methamphetamine.”20 The supplier of the “bad batch”

was talking to Appellant directly concerning collection of the money owed.21 

Appellant and his co-conspirator discussed that the supplier needed to “make it

right or basically forget about the money.”22 Further, the pair referenced a threat from

the “bad batch” supplier to another co-conspirator – to rob another co-conspirator to

collect for the money owed.23 The officer quoted Appellant that he claimed to have a

“revolver and two boxes of shells.”24 In another call, the officer stated that Appellant

“reinforced that he has two cases of bullets for the revolver.”25 The officer admitted that

during the investigation, law enforcement had no information that Appellant was in

fact, in possession of a firearm or bullets.26 Further, the officer noted that during drug

activity, “people talk big, make threats to their friends, to their co-conspirators to”

enhance their standing.27

20
ROA.19-50523.129–30.

21
ROA.19-50523.130.

22
ROA.19-50523.130.

23
ROA.19-50523.130.

24
ROA.19-50523.130–31. Although the audio of the calls was played before the District

Court during sentencing, the recordings were not introduced into evidence.

25
ROA.19-50523.132–34.

26
ROA.19-50523.137.

27
ROA.19-50523.138.

Ulis Howard Alexander, a/k/a Pie v. United States of America—Petition for Writ of Certiorari Page 3



2. Corpus delicti.

An unsupported admission by a defendant is insufficient to base a finding of

guilt under the rule of corpus delicti. This century’s old rule requires such admissions

to be corroborated by other evidence or admissions. This prevents the injustice of being

punished solely based on an uncorroborated confession. However, appellate courts have

been reluctant to expand this doctrine into the sentencing phase, noting only that this

doctrine has historically been limited to the guilt phase.

Under the “corpus delicti” rule, a defendant cannot be convicted solely based on

his own admissions.28 Legal historians identify the origins of the corpus delicti rule in

a 1661 English murder prosecution entitled Perry’s Case.29 Perry’s Case was a murder

trial of three defendants, where the victim’s body was never found.30 However, the

“victim” was still very much alive – although waylaid, kidnaped, and held as a slave

in Turkey.31 The three were convicted and executed on the basis of the victim’s

disappearance, a bloodied hat, and a confession by a co-defendant.32 However, the

victim later returned – alive and well after the executions of the defendants.33

28
Wong Sun v. United States, 371 U.S. 471, 488–89 (1963).

29
Maj. Russell L. Miller, Wrestling with MRE 304(G): The Struggle to Apply the

Corroboration Rule, 178 MIL. L. REV. 1, 4 (2003) (citing Perry’s Case, 14 How. St. Tr. 1312 (1661)).

30
Id.

31
Id.

32
Id.

33
Id. at 4–5.
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As now understood in American jurisprudence, corpus delicti involves two

elements: (1) an injury that is penally prohibited, e.g., in larceny, certain property

missing; and (2) the unlawfulness of a person’s conduct in causing that injury.34 The

concept of corpus delicti in criminal law is principally used to reduce the possibility of

punishing a person for a crime that was never in fact committed.35 The

almost-universal American rule that, to convict the defendant of a crime on the basis

of his extrajudicial (i.e., out of court) confession or admission, the confession or

admission must be corroborated by some evidence of the corpus delicti.36

In fact, this Court has found that it “is a settled principle of the administration

of criminal justice in the federal courts that a conviction must rest upon firmer ground

than the uncorroborated admission or confession of the accused.”37 “[T]he requirement

of corroboration is rooted in the realization that sound law enforcement requires police

investigations which extend beyond the words of the accused.”38 This does not mean

that the police cannot follow any leads that a custodial confession generates. Police are

free to exploit investigative techniques, but it does not allow the product of those

techniques, standing alone, to convict the defendant.39

34
1 WHARTON’S CRIMINAL LAW § 28 (15th ed. 2020).

35
 1 WAYNE R. LAFAVE, SUBSTANTIVE CRIMINAL LAW § 1.4(b) (3d ed. 2019).

36
Id.

37
Wong Sun, 371 U.S. at 488–89.

38
Id.

39
Carrie Leonetti, A New Solution to an Old Problem: Limited Use Immunity As A Better

Alternative to Miranda’s Procedural Safeguards, 10 FED. CTS. L. REV. 127, 148 (2018).
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3. This Court should extend the concept of corpus delicti fully
into federal sentencings. 

This Nation’s courts have been reluctant the concept of corpus delicti to the

punishment phase of a trial. The prevailing view is that the corpus delicti doctrine is

concerned with preventing a conviction from being based solely upon a false

confession.40 When an offense is offered at the punishment stage, no concern about the

defendant’s conviction arises.41 In the punishment phase, the sentencer is not faced

with the “specter of a totally innocent defendant being convicted for a crime that never

occurred solely on the basis of a confession resulting from official coercion or the

defendant’s own delusions.”42 

This ignores the reality that guilty pleas are paramount in federal. Trials have

been relatively rare in the federal criminal justice system for decades, but they have

become even less common over time.43 As trials have become rarer, guilty pleas have

become more common.44 The share of federal criminal defendants who entered guilty

40
See, e.g., Bible v. State, 162 S.W.3d 234, 247 (Tex. Crim. App. 2005) (emphasis added); 

“The doctrine of corpus delicti is intended to reduce the possibility of punishing a person for a crime
which was never in fact committed.” Charles A. Phipps, Responding to Child Homicide: A Statutory
Proposal, 89 J. CRIM. L. & CRIMINOLOGY 535, 569 (1999).

41
Id.

42
Id.

43
 John Gramlich, Pew Research Center Fact Tank, Only 2% of federal criminal defendants

go to trial, and most who do are found guilty, https://tinyurl.com/y3bcp44a (last visited November 1,
2020).

44
Id.
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pleas rose from 82 percent in 1998 to 90 percent two decades later.45 Guilty pleas rose

in absolute numbers, too, from 55,913 in 1998 to 71,550 in 2018.46 

As the increase in the percentage of guilty pleas, fact-finding remains a central

role in the application of the Sentencing Guidelines.47 Yet, this Court has focused on

majority of its Guidelines opinions only enhancing the fact-finding role of the jury,

increasing a judge’s discretion to depart from the Sentencing Guidelines

recommendations, and requiring that the jury find facts that enhance the maximum

and minimum sentences.48 

Those interventions have reduced certain types of fact-finding by judges, but

they are not focused on accuracy. In fact, the broad power of review is contained in

the”fundamental sentencing principle” that “a judge may appropriately conduct an

inquiry broad in scope, largely unlimited either as to the kind of information he may

consider, or the source from which it may come.”49 On the other hand, it is also

fundamental that some limitations on the range of permissible sentencing

45
Id.

46
Id.

47
Id.

48
Gall v. United States, 552 U.S. 38, 51 (2007) (“[The Court] may consider the extent of the

deviation, but must give due deference to the district court’s decision that the § 3553(a) factors, on a
whole, justify the extent of the variance.”); United States v. Booker, 543 U.S. 220, 245 (2005) (finding
that the guidelines were “effectively advisory,” and permitting courts to tailor sentences based on other
statutory factors). See also Rita v. United States, 551 U.S. 338, 346 (2007) (finding that judicial
discretion, when in accordance with appropriate guideline application, is “presumptively reasonable.”

49
United States v. Grayson, 438 U.S. 41, 50 (1978); see 18 U.S.C. § 3661 (2020) (“No

limitation shall be placed on the information concerning the background, character, and conduct of a
person convicted of an offense which a court of the United States may receive and consider for the
purpose of imposing an appropriate sentence”).
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consideration is required by the constitutional guarantee of due process. For example,

a sentence is rendered invalid if it is based upon improper or inaccurate information.50 

Yet, this “guarantee” is seldom found–even under the “advisory” Guidelines.

Even under the reformed system, fact-finding continues to result in potentially

identifiable increases in sentences.51 One commentator noted the Sentencing

Guidelines “lax treatment of sentencing burdens of proof and admissibility of hearsay

or uncharged crimes permits a range of potential errors.”52 One glaring example of this

is that the guidelines continue to recommend “[r]eliable hearsay evidence may be

considered” but not “[u]nreliable allegations,” without defining what reliability means.

This uncertainty affects claims of sentencing errors.53

 Allowing the concept of corpus delicti to punishment issues extends this

protection for all sentencing issues – for it is alive and well in certain applications of

the Guidelines. For instance, when reviewing drug amounts, where the offense involves

an agreement to sell a controlled substance, the agreed-upon quantity of the controlled

substance shall be used to decide the offense level unless the sale is completed and the

amount delivered more accurately reflects the scale of the offense.54 If, however, the

defendant establishes that the defendant did not intend to provide or purchase, or was

50
Dorszynski v. United States, 418 U.S. 424, 431 n.7 (1974).

51
Brandon L. Garrett, Accuracy in Sentencing, 87 S. CAL. L. REV. 499, 518 (2014).

52
Id.

53
Garrett, supra at note 51 at 519.

54
USSG § 2D1.1, comment. (n.5).
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not reasonably capable of providing or purchasing, the agreed-upon quantity of the

controlled substance, the court should exclude that amount.55 This prevents inflation

of sentences on the basis of bragging or puffery.56 Further, the supporting evidence

must display an actual ability to deliver the goods.57

Moreover, several circuit courts have cited an admission of possession of a

weapon – accompanied by other evidence – to sustain challenges to this specific

offense characteristic.58 In Vital, the defendant admitted that the firearms seized

“belonged to his girlfriend” and an awareness that the firearms were kept in his home

supported the enhancement.59 Other courts have also noted an admission coupled with

other evidence suffices as proof for this enhancement.60

55
Id.

56
United States v. Brick, 7 F.3d 229 (5th Cir. 1993). 

57
United States v. Salazar, 983 F.2d 778, 782–83 (7th Cir. 1993).

58
See, e.g., United States v. Vital, 68 F.3d 114, 119–20 (5th Cir. 1995).

59
Id. at 120.

60
See also United States v. Thornton, 306 F.3d 1355, 1358 (3d Cir. 2002) (citing evidence

“independent” of the defendant’s post-cooperation statements to support the enhancement); United
States v. Duque, 182 F.3d 933 (10th Cir. 1999) (finding the defendant’s own admissions that he owned
weapons during time he was involved in the operation, along with witness testimony that the defendant
was seen with a gun at locations where the offense was committed); United States v. Lewis, 79 F.3d 688,
689–90 (7th Cir. 1996) (finding that an admission from the defendant, coupled with testimony from a
government agent and confidential informant who had seen the defendant with a weapon, was sufficient
to uphold the sentence enhancement); United States v. Willard, 919 F.2d 606, 609 (9th Cir. 1990) (“By
appellant’s own admission in his statement to the officers, and in the presentence report, he had been
involved in the drug trade for two or three years and some of the guns found at his place of business
belonged to him . . . Any other evidence may suffice, such as appellant’s admission in this case, as long
as it is of a sufficient weight to show that the defendant possessed the guns during the commission of
the offense.”). 
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Extension of the doctrine of corpus delicti into federal punishment proceedings

is not a panacea. It will not solve all factual inaccuracy issues. Nevertheless, it will

ensure that an individual defendant will not suffer additional months or years of

additional punishment for bravado or puffery. Moreover, this Court’s review of this

issue gives meaning to the realization that the real trial in federal court’s is now over

the applicable punishment range, not over guilt. Sentencing errors are inevitable.

However, the practical importance of addressing the merits of these claims is simple:

convicted defendants should not serve added time based on errors.

Because the failure of the Fifth Circuit failed to grant Petitioner a sentence free

of error, this Honorable Court should grant Petitioner’s Writ.

PRAYER

WHEREFORE, Petitioner requests that this Honorable Court grant his Writ of

Certiorari, and reverse the holdings of the District Court and the Fifth Circuit, and for

any other relief that she may be so entitled.

Respectfully submitted,

LAW OFFICE OF STAN SCHWIEGER

_/s/ Stan Schwieger                                          
Stan Schwieger
600 Austin Avenue, Suite 12
Waco, Texas   76701
(254) 752-5678
(254) 752-7792—Facsimile
State Bar No. 17880500
ATTORNEY FOR PETITIONER
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE FIFTH CIRCUIT 

 
 

No. 19-50523 
Summary Calendar 

 
 

UNITED STATES OF AMERICA, 
 

Plaintiff-Appellee 
 

v. 
 

ULIS HOWARD ALEXANDER, 
 

Defendant-Appellant 
 
 

Appeal from the United States District Court  
for the Western District of Texas 

USDC No. 6:18-CR-93-3 
 
 

Before KING, GRAVES, and WILLETT, Circuit Judges. 

PER CURIAM:* 

 Ulis Howard Alexander contests the 370-month prison sentence imposed 

following his conviction for conspiracy to possess with intent to distribute 

methamphetamine and to distribute methamphetamine.  In his sole issue on 

appeal, Alexander challenges a two-level enhancement under U.S.S.G. 

§ 2D1.1(b)(1) for possession of a firearm, arguing that his intercepted and 

uncorroborated statements that he possessed a firearm and ammunition, and 

 
* Pursuant to 5TH CIR. R. 47.5, the court has determined that this opinion should not 

be published and is not precedent except under the limited circumstances set forth in 5TH 
CIR. R. 47.5.4. 
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planned to use them, if necessary, to kill the individual who supplied the drug 

trafficking operation with low-quality methamphetamine, were insufficient to 

support the enhancement.  Alexander notes that the “corpus delicti” rule 

forbids a conviction based solely on a defendant’s own admissions, and he 

asserts that this concept should extend to the sentencing context.  See Wong 

Sun v. United States, 371 U.S. 471, 488-89 (1963). 

 The corpus delicti argument was not raised in the district court; thus, 

our review of the issue is for plain error.  See United States v. Neal, 578 F.3d 

270, 272 (5th Cir. 2009).  Alexander has cited no authority establishing that 

the corpus delicti rule applies in the sentencing context, see United States v. 

Barnes, Nos. 92-4958, 92-4959, 1993 WL 347015, at *4 (5th Cir. Aug. 12, 1993) 

(unpublished but precedential per 5TH CIR. R. 47.5.3), and his argument is 

contrary to existing precedent.  Because he asserts a novel legal theory, 

Alexander cannot show clear or obvious error in connection with his corpus 

delicti argument.  See United States v. Evans, 587 F.3d 667, 671 (5th Cir. 2009). 

Further, the pertinent statements appeared in the presentence report 

(PSR) and had sufficient indicia of reliability.  See United States v. Zuniga, 

720 F.3d 587, 591 (5th Cir. 2013).  A case agent assigned to Alexander’s case 

testified at sentencing regarding the context of his intercepted statements, and 

Alexander presented no evidence to rebut the information in the PSR.  See id.  

In light of the foregoing, the district court’s finding that § 2D1.1(b)(1) was 

applicable is plausible in light of the entire record and thus not clearly 

erroneous.  See United States v. Ruiz, 621 F.3d 390, 396 (5th Cir. 2010).   

AFFIRMED. 
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IN THE UNITED STATES COURT OF APPEALS 

FOR THE FIFTH CIRCUIT 
  _______________________  

 

 No. 19-50523 
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  _______________________  
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UNITED STATES OF AMERICA, 

 

                    Plaintiff - Appellee 

 

v. 

 

ULIS HOWARD ALEXANDER, 

 

                    Defendant - Appellant 

 

  Appeal from the United States District Court for the 

  Western District of Texas 

  

Before KING, GRAVES, and WILLETT, Circuit Judges. 

 

 J U D G M E N T  

 

 This cause was considered on the record on appeal and the briefs on file.  

 

 It is ordered and adjudged that the judgment of the District Court is 

affirmed.  
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§ 3661. Use of information for sentencing, 18 USCA § 3661
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United States Code Annotated
Title 18. Crimes and Criminal Procedure (Refs & Annos)

Part II. Criminal Procedure
Chapter 232. Miscellaneous Sentencing Provisions

18 U.S.C.A. § 3661

§ 3661. Use of information for sentencing

Currentness

No limitation shall be placed on the information concerning the background, character, and conduct of a person convicted of
an offense which a court of the United States may receive and consider for the purpose of imposing an appropriate sentence.

CREDIT(S)

(Added Pub.L. 91-452, Title X, § 1001(a), Oct. 15, 1970, 84 Stat. 951, § 3577; renumbered § 3661, Pub.L. 98-473, Title II,
§ 212(a)(1), Oct. 12, 1984, 98 Stat. 1987.)

Notes of Decisions (104)

18 U.S.C.A. § 3661, 18 USCA § 3661
Current through P.L. 116-182.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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§ 841. Prohibited acts A, 21 USCA § 841

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

United States Code Annotated
Title 21. Food and Drugs (Refs & Annos)

Chapter 13. Drug Abuse Prevention and Control (Refs & Annos)
Subchapter I. Control and Enforcement

Part D. Offenses and Penalties

21 U.S.C.A. § 841

§ 841. Prohibited acts A

Effective: December 21, 2018
Currentness

(a) Unlawful acts

Except as authorized by this subchapter, it shall be unlawful for any person knowingly or intentionally--

(1) to manufacture, distribute, or dispense, or possess with intent to manufacture, distribute, or dispense, a controlled
substance; or

(2) to create, distribute, or dispense, or possess with intent to distribute or dispense, a counterfeit substance.

(b) Penalties

Except as otherwise provided in section 849, 859, 860, or 861 of this title, any person who violates subsection (a) of this section
shall be sentenced as follows:

(1)(A) In the case of a violation of subsection (a) of this section involving--

(i) 1 kilogram or more of a mixture or substance containing a detectable amount of heroin;

(ii) 5 kilograms or more of a mixture or substance containing a detectable amount of--

(I) coca leaves, except coca leaves and extracts of coca leaves from which cocaine, ecgonine, and derivatives of ecgonine
or their salts have been removed;

(II) cocaine, its salts, optical and geometric isomers, and salts of isomers;

(III) ecgonine, its derivatives, their salts, isomers, and salts of isomers; or
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(IV) any compound, mixture, or preparation which contains any quantity of any of the substances referred to in
subclauses (I) through (III);

(iii) 280 grams or more of a mixture or substance described in clause (ii) which contains cocaine base;

(iv) 100 grams or more of phencyclidine (PCP) or 1 kilogram or more of a mixture or substance containing a detectable
amount of phencyclidine (PCP);

(v) 10 grams or more of a mixture or substance containing a detectable amount of lysergic acid diethylamide (LSD);

(vi) 400 grams or more of a mixture or substance containing a detectable amount of N-phenyl-N-[1-(2-phenylethyl)-4-
piperidinyl] propanamide or 100 grams or more of a mixture or substance containing a detectable amount of any analogue
of N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide;

(vii) 1000 kilograms or more of a mixture or substance containing a detectable amount of marihuana, or 1,000 or more
marihuana plants regardless of weight; or

(viii) 50 grams or more of methamphetamine, its salts, isomers, and salts of its isomers or 500 grams or more of a mixture
or substance containing a detectable amount of methamphetamine, its salts, isomers, or salts of its isomers;

such person shall be sentenced to a term of imprisonment which may not be less than 10 years or more than life and if death
or serious bodily injury results from the use of such substance shall be not less than 20 years or more than life, a fine not
to exceed the greater of that authorized in accordance with the provisions of Title 18 or $10,000,000 if the defendant is an
individual or $50,000,000 if the defendant is other than an individual, or both. If any person commits such a violation after
a prior conviction for a serious drug felony or serious violent felony has become final, such person shall be sentenced to a
term of imprisonment of not less than 15 years and not more than life imprisonment and if death or serious bodily injury
results from the use of such substance shall be sentenced to life imprisonment, a fine not to exceed the greater of twice that
authorized in accordance with the provisions of Title 18 or $20,000,000 if the defendant is an individual or $75,000,000
if the defendant is other than an individual, or both. If any person commits a violation of this subparagraph or of section
849, 859, 860, or 861 of this title after 2 or more prior convictions for a serious drug felony or serious violent felony have
become final, such person shall be sentenced to a term of imprisonment of not less than 25 years and fined in accordance
with the preceding sentence. Notwithstanding section 3583 of Title 18, any sentence under this subparagraph shall, in the
absence of such a prior conviction, impose a term of supervised release of at least 5 years in addition to such term of
imprisonment and shall, if there was such a prior conviction, impose a term of supervised release of at least 10 years in
addition to such term of imprisonment. Notwithstanding any other provision of law, the court shall not place on probation
or suspend the sentence of any person sentenced under this subparagraph. No person sentenced under this subparagraph
shall be eligible for parole during the term of imprisonment imposed therein.

(B) In the case of a violation of subsection (a) of this section involving--

(i) 100 grams or more of a mixture or substance containing a detectable amount of heroin;

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS849&originatingDoc=NCDC72E30258D11E9886EE581FC384A29&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=21USCAS849&originatingDoc=NCDC72E30258D11E9886EE581FC384A29&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3583&originatingDoc=NCDC72E30258D11E9886EE581FC384A29&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


§ 841. Prohibited acts A, 21 USCA § 841

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3

(ii) 500 grams or more of a mixture or substance containing a detectable amount of--

(I) coca leaves, except coca leaves and extracts of coca leaves from which cocaine, ecgonine, and derivatives of ecgonine
or their salts have been removed;

(II) cocaine, its salts, optical and geometric isomers, and salts of isomers;

(III) ecgonine, its derivatives, their salts, isomers, and salts of isomers; or

(IV) any compound, mixture, or preparation which contains any quantity of any of the substances referred to in
subclauses (I) through (III);

(iii) 28 grams or more of a mixture or substance described in clause (ii) which contains cocaine base;

(iv) 10 grams or more of phencyclidine (PCP) or 100 grams or more of a mixture or substance containing a detectable
amount of phencyclidine (PCP);

(v) 1 gram or more of a mixture or substance containing a detectable amount of lysergic acid diethylamide (LSD);

(vi) 40 grams or more of a mixture or substance containing a detectable amount of N-phenyl-N-[1-(2-phenylethyl)-4-
piperidinyl] propanamide or 10 grams or more of a mixture or substance containing a detectable amount of any analogue
of N-phenyl-N-[1-(2-phenylethyl)-4-piperidinyl] propanamide;

(vii) 100 kilograms or more of a mixture or substance containing a detectable amount of marihuana, or 100 or more
marihuana plants regardless of weight; or

(viii) 5 grams or more of methamphetamine, its salts, isomers, and salts of its isomers or 50 grams or more of a mixture or
substance containing a detectable amount of methamphetamine, its salts, isomers, or salts of its isomers;

such person shall be sentenced to a term of imprisonment which may not be less than 5 years and not more than 40 years
and if death or serious bodily injury results from the use of such substance shall be not less than 20 years or more than life, a
fine not to exceed the greater of that authorized in accordance with the provisions of Title 18 or $5,000,000 if the defendant
is an individual or $25,000,000 if the defendant is other than an individual, or both. If any person commits such a violation
after a prior conviction for a serious drug felony or serious violent felony has become final, such person shall be sentenced
to a term of imprisonment which may not be less than 10 years and not more than life imprisonment and if death or serious
bodily injury results from the use of such substance shall be sentenced to life imprisonment, a fine not to exceed the greater
of twice that authorized in accordance with the provisions of Title 18 or $8,000,000 if the defendant is an individual or
$50,000,000 if the defendant is other than an individual, or both. Notwithstanding section 3583 of Title 18, any sentence
imposed under this subparagraph shall, in the absence of such a prior conviction, include a term of supervised release of
at least 4 years in addition to such term of imprisonment and shall, if there was such a prior conviction, include a term of
supervised release of at least 8 years in addition to such term of imprisonment. Notwithstanding any other provision of
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law, the court shall not place on probation or suspend the sentence of any person sentenced under this subparagraph. No
person sentenced under this subparagraph shall be eligible for parole during the term of imprisonment imposed therein.

(C) In the case of a controlled substance in schedule I or II, gamma hydroxybutyric acid (including when scheduled as
an approved drug product for purposes of section 3(a)(1)(B) of the Hillory J. Farias and Samantha Reid Date-Rape Drug
Prohibition Act of 2000), or 1 gram of flunitrazepam, except as provided in subparagraphs (A), (B), and (D), such person shall
be sentenced to a term of imprisonment of not more than 20 years and if death or serious bodily injury results from the use of
such substance shall be sentenced to a term of imprisonment of not less than twenty years or more than life, a fine not to exceed
the greater of that authorized in accordance with the provisions of Title 18 or $1,000,000 if the defendant is an individual or
$5,000,000 if the defendant is other than an individual, or both. If any person commits such a violation after a prior conviction
for a felony drug offense has become final, such person shall be sentenced to a term of imprisonment of not more than 30
years and if death or serious bodily injury results from the use of such substance shall be sentenced to life imprisonment, a fine
not to exceed the greater of twice that authorized in accordance with the provisions of Title 18 or $2,000,000 if the defendant
is an individual or $10,000,000 if the defendant is other than an individual, or both. Notwithstanding section 3583 of Title 18,
any sentence imposing a term of imprisonment under this paragraph shall, in the absence of such a prior conviction, impose
a term of supervised release of at least 3 years in addition to such term of imprisonment and shall, if there was such a prior
conviction, impose a term of supervised release of at least 6 years in addition to such term of imprisonment. Notwithstanding
any other provision of law, the court shall not place on probation or suspend the sentence of any person sentenced under the
provisions of this subparagraph which provide for a mandatory term of imprisonment if death or serious bodily injury results,
nor shall a person so sentenced be eligible for parole during the term of such a sentence.

(D) In the case of less than 50 kilograms of marihuana, except in the case of 50 or more marihuana plants regardless of
weight, 10 kilograms of hashish, or one kilogram of hashish oil, such person shall, except as provided in paragraphs (4) and
(5) of this subsection, be sentenced to a term of imprisonment of not more than 5 years, a fine not to exceed the greater of
that authorized in accordance with the provisions of Title 18 or $250,000 if the defendant is an individual or $1,000,000 if
the defendant is other than an individual, or both. If any person commits such a violation after a prior conviction for a felony
drug offense has become final, such person shall be sentenced to a term of imprisonment of not more than 10 years, a fine
not to exceed the greater of twice that authorized in accordance with the provisions of Title 18 or $500,000 if the defendant
is an individual or $2,000,000 if the defendant is other than an individual, or both. Notwithstanding section 3583 of Title 18,
any sentence imposing a term of imprisonment under this paragraph shall, in the absence of such a prior conviction, impose
a term of supervised release of at least 2 years in addition to such term of imprisonment and shall, if there was such a prior
conviction, impose a term of supervised release of at least 4 years in addition to such term of imprisonment.

(E)(i) Except as provided in subparagraphs (C) and (D), in the case of any controlled substance in schedule III, such person
shall be sentenced to a term of imprisonment of not more than 10 years and if death or serious bodily injury results from the
use of such substance shall be sentenced to a term of imprisonment of not more than 15 years, a fine not to exceed the greater
of that authorized in accordance with the provisions of Title 18 or $500,000 if the defendant is an individual or $2,500,000
if the defendant is other than an individual, or both.

(ii) If any person commits such a violation after a prior conviction for a felony drug offense has become final, such person
shall be sentenced to a term of imprisonment of not more than 20 years and if death or serious bodily injury results from
the use of such substance shall be sentenced to a term of imprisonment of not more than 30 years, a fine not to exceed the
greater of twice that authorized in accordance with the provisions of Title 18 or $1,000,000 if the defendant is an individual
or $5,000,000 if the defendant is other than an individual, or both.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3583&originatingDoc=NCDC72E30258D11E9886EE581FC384A29&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=18USCAS3583&originatingDoc=NCDC72E30258D11E9886EE581FC384A29&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)


§ 841. Prohibited acts A, 21 USCA § 841

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 5

(iii) Any sentence imposing a term of imprisonment under this subparagraph shall, in the absence of such a prior conviction,
impose a term of supervised release of at least 2 years in addition to such term of imprisonment and shall, if there was such
a prior conviction, impose a term of supervised release of at least 4 years in addition to such term of imprisonment.

(2) In the case of a controlled substance in schedule IV, such person shall be sentenced to a term of imprisonment of not more
than 5 years, a fine not to exceed the greater of that authorized in accordance with the provisions of Title 18 or $250,000
if the defendant is an individual or $1,000,000 if the defendant is other than an individual, or both. If any person commits
such a violation after a prior conviction for a felony drug offense has become final, such person shall be sentenced to a term
of imprisonment of not more than 10 years, a fine not to exceed the greater of twice that authorized in accordance with the
provisions of Title 18 or $500,000 if the defendant is an individual or $2,000,000 if the defendant is other than an individual,
or both. Any sentence imposing a term of imprisonment under this paragraph shall, in the absence of such a prior conviction,
impose a term of supervised release of at least one year in addition to such term of imprisonment and shall, if there was such
a prior conviction, impose a term of supervised release of at least 2 years in addition to such term of imprisonment.

(3) In the case of a controlled substance in schedule V, such person shall be sentenced to a term of imprisonment of not more
than one year, a fine not to exceed the greater of that authorized in accordance with the provisions of Title 18 or $100,000
if the defendant is an individual or $250,000 if the defendant is other than an individual, or both. If any person commits
such a violation after a prior conviction for a felony drug offense has become final, such person shall be sentenced to a term
of imprisonment of not more than 4 years, a fine not to exceed the greater of twice that authorized in accordance with the
provisions of Title 18 or $200,000 if the defendant is an individual or $500,000 if the defendant is other than an individual,
or both. Any sentence imposing a term of imprisonment under this paragraph may, if there was a prior conviction, impose a
term of supervised release of not more than 1 year, in addition to such term of imprisonment.

(4) Notwithstanding paragraph (1)(D) of this subsection, any person who violates subsection (a) of this section by distributing
a small amount of marihuana for no remuneration shall be treated as provided in section 844 of this title and section 3607
of Title 18.

(5) Any person who violates subsection (a) of this section by cultivating or manufacturing a controlled substance on Federal
property shall be imprisoned as provided in this subsection and shall be fined any amount not to exceed--

(A) the amount authorized in accordance with this section;

(B) the amount authorized in accordance with the provisions of Title 18;

(C) $500,000 if the defendant is an individual; or

(D) $1,000,000 if the defendant is other than an individual;

or both.

(6) Any person who violates subsection (a), or attempts to do so, and knowingly or intentionally uses a poison, chemical, or
other hazardous substance on Federal land, and, by such use--
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(A) creates a serious hazard to humans, wildlife, or domestic animals,

(B) degrades or harms the environment or natural resources, or

(C) pollutes an aquifer, spring, stream, river, or body of water,

shall be fined in accordance with Title 18 or imprisoned not more than five years, or both.

(7) Penalties for distribution

(A) In general

Whoever, with intent to commit a crime of violence, as defined in section 16 of Title 18 (including rape), against an
individual, violates subsection (a) by distributing a controlled substance or controlled substance analogue to that individual
without that individual's knowledge, shall be imprisoned not more than 20 years and fined in accordance with Title 18.

(B) Definition

For purposes of this paragraph, the term “without that individual's knowledge” means that the individual is unaware that a
substance with the ability to alter that individual's ability to appraise conduct or to decline participation in or communicate
unwillingness to participate in conduct is administered to the individual.

(c) Offenses involving listed chemicals

Any person who knowingly or intentionally--

(1) possesses a listed chemical with intent to manufacture a controlled substance except as authorized by this subchapter;

(2) possesses or distributes a listed chemical knowing, or having reasonable cause to believe, that the listed chemical will be
used to manufacture a controlled substance except as authorized by this subchapter; or

(3) with the intent of causing the evasion of the recordkeeping or reporting requirements of section 830 of this title, or the
regulations issued under that section, receives or distributes a reportable amount of any listed chemical in units small enough
so that the making of records or filing of reports under that section is not required;

shall be fined in accordance with Title 18 or imprisoned not more than 20 years in the case of a violation of paragraph (1) or
(2) involving a list I chemical or not more than 10 years in the case of a violation of this subsection other than a violation of
paragraph (1) or (2) involving a list I chemical, or both.

(d) Boobytraps on Federal property; penalties; “boobytrap” defined
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(1) Any person who assembles, maintains, places, or causes to be placed a boobytrap on Federal property where a controlled
substance is being manufactured, distributed, or dispensed shall be sentenced to a term of imprisonment for not more than 10
years or fined under Title 18, or both.

(2) If any person commits such a violation after 1 or more prior convictions for an offense punishable under this subsection,
such person shall be sentenced to a term of imprisonment of not more than 20 years or fined under Title 18, or both.

(3) For the purposes of this subsection, the term “boobytrap” means any concealed or camouflaged device designed to cause
bodily injury when triggered by any action of any unsuspecting person making contact with the device. Such term includes
guns, ammunition, or explosive devices attached to trip wires or other triggering mechanisms, sharpened stakes, and lines or
wires with hooks attached.

(e) Ten-year injunction as additional penalty

In addition to any other applicable penalty, any person convicted of a felony violation of this section relating to the receipt,
distribution, manufacture, exportation, or importation of a listed chemical may be enjoined from engaging in any transaction
involving a listed chemical for not more than ten years.

(f) Wrongful distribution or possession of listed chemicals

(1) Whoever knowingly distributes a listed chemical in violation of this subchapter (other than in violation of a recordkeeping
or reporting requirement of section 830 of this title) shall, except to the extent that paragraph (12), (13), or (14) of section 842(a)
of this title applies, be fined under Title 18 or imprisoned not more than 5 years, or both.

(2) Whoever possesses any listed chemical, with knowledge that the recordkeeping or reporting requirements of section 830 of
this title have not been adhered to, if, after such knowledge is acquired, such person does not take immediate steps to remedy
the violation shall be fined under Title 18 or imprisoned not more than one year, or both.

(g) Internet sales of date rape drugs

(1) Whoever knowingly uses the Internet to distribute a date rape drug to any person, knowing or with reasonable cause to
believe that--

(A) the drug would be used in the commission of criminal sexual conduct; or

(B) the person is not an authorized purchaser;

shall be fined under this subchapter or imprisoned not more than 20 years, or both.

(2) As used in this subsection:
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(A) The term “date rape drug” means--

(i) gamma hydroxybutyric acid (GHB) or any controlled substance analogue of GHB, including gamma butyrolactone
(GBL) or 1,4-butanediol;

(ii) ketamine;

(iii) flunitrazepam; or

(iv) any substance which the Attorney General designates, pursuant to the rulemaking procedures prescribed by section
553 of Title 5, to be used in committing rape or sexual assault.

The Attorney General is authorized to remove any substance from the list of date rape drugs pursuant to the same
rulemaking authority.

(B) The term “authorized purchaser” means any of the following persons, provided such person has acquired the controlled
substance in accordance with this chapter:

(i) A person with a valid prescription that is issued for a legitimate medical purpose in the usual course of professional
practice that is based upon a qualifying medical relationship by a practitioner registered by the Attorney General. A
“qualifying medical relationship” means a medical relationship that exists when the practitioner has conducted at least 1
medical evaluation with the authorized purchaser in the physical presence of the practitioner, without regard to whether

portions of the evaluation are conducted by other heath1 professionals. The preceding sentence shall not be construed
to imply that 1 medical evaluation demonstrates that a prescription has been issued for a legitimate medical purpose
within the usual course of professional practice.

(ii) Any practitioner or other registrant who is otherwise authorized by their registration to dispense, procure, purchase,
manufacture, transfer, distribute, import, or export the substance under this chapter.

(iii) A person or entity providing documentation that establishes the name, address, and business of the person or entity
and which provides a legitimate purpose for using any “date rape drug” for which a prescription is not required.

(3) The Attorney General is authorized to promulgate regulations for record-keeping and reporting by persons handling 1,4-
butanediol in order to implement and enforce the provisions of this section. Any record or report required by such regulations
shall be considered a record or report required under this chapter.

(h) Offenses involving dispensing of controlled substances by means of the Internet

(1) In general
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It shall be unlawful for any person to knowingly or intentionally--

(A) deliver, distribute, or dispense a controlled substance by means of the Internet, except as authorized by this subchapter;
or

(B) aid or abet (as such terms are used in section 2 of Title 18) any activity described in subparagraph (A) that is not
authorized by this subchapter.

(2) Examples

Examples of activities that violate paragraph (1) include, but are not limited to, knowingly or intentionally--

(A) delivering, distributing, or dispensing a controlled substance by means of the Internet by an online pharmacy that is not
validly registered with a modification authorizing such activity as required by section 823(f) of this title (unless exempt
from such registration);

(B) writing a prescription for a controlled substance for the purpose of delivery, distribution, or dispensation by means of
the Internet in violation of section 829(e) of this title;

(C) serving as an agent, intermediary, or other entity that causes the Internet to be used to bring together a buyer and seller

to engage in the dispensing of a controlled substance in a manner not authorized by sections2 823(f) or 829(e) of this title;

(D) offering to fill a prescription for a controlled substance based solely on a consumer's completion of an online medical
questionnaire; and

(E) making a material false, fictitious, or fraudulent statement or representation in a notification or declaration under
subsection (d) or (e), respectively, of section 831 of this title.

(3) Inapplicability

(A) This subsection does not apply to--

(i) the delivery, distribution, or dispensation of controlled substances by nonpractitioners to the extent authorized by
their registration under this subchapter;

(ii) the placement on the Internet of material that merely advocates the use of a controlled substance or includes pricing
information without attempting to propose or facilitate an actual transaction involving a controlled substance; or

(iii) except as provided in subparagraph (B), any activity that is limited to--
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(I) the provision of a telecommunications service, or of an Internet access service or Internet information location
tool (as those terms are defined in section 231 of Title 47); or

(II) the transmission, storage, retrieval, hosting, formatting, or translation (or any combination thereof) of a
communication, without selection or alteration of the content of the communication, except that deletion of a particular
communication or material made by another person in a manner consistent with section 230(c) of Title 47 shall not
constitute such selection or alteration of the content of the communication.

(B) The exceptions under subclauses (I) and (II) of subparagraph (A)(iii) shall not apply to a person acting in concert with
a person who violates paragraph (1).

(4) Knowing or intentional violation

Any person who knowingly or intentionally violates this subsection shall be sentenced in accordance with subsection (b).
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§ 846. Attempt and conspiracy, 21 USCA § 846
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United States Code Annotated
Title 21. Food and Drugs (Refs & Annos)

Chapter 13. Drug Abuse Prevention and Control (Refs & Annos)
Subchapter I. Control and Enforcement

Part D. Offenses and Penalties

21 U.S.C.A. § 846

§ 846. Attempt and conspiracy

Currentness

Any person who attempts or conspires to commit any offense defined in this subchapter shall be subject to the same penalties
as those prescribed for the offense, the commission of which was the object of the attempt or conspiracy.

CREDIT(S)

(Pub.L. 91-513, Title II, § 406, Oct. 27, 1970, 84 Stat. 1265; Pub.L. 100-690, Title VI, § 6470(a), Nov. 18, 1988, 102 Stat. 4377.)

Notes of Decisions (3925)

21 U.S.C.A. § 846, 21 USCA § 846
Current through P.L. 116-182.
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§ 1254. Courts of appeals; certiorari; certified questions, 28 USCA § 1254
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United States Code Annotated
Title 28. Judiciary and Judicial Procedure (Refs & Annos)

Part IV. Jurisdiction and Venue (Refs & Annos)
Chapter 81. Supreme Court (Refs & Annos)

28 U.S.C.A. § 1254

§ 1254. Courts of appeals; certiorari; certified questions

Currentness

Cases in the courts of appeals may be reviewed by the Supreme Court by the following methods:

(1) By writ of certiorari granted upon the petition of any party to any civil or criminal case, before or after rendition of
judgment or decree;

(2) By certification at any time by a court of appeals of any question of law in any civil or criminal case as to which instructions
are desired, and upon such certification the Supreme Court may give binding instructions or require the entire record to be
sent up for decision of the entire matter in controversy.

CREDIT(S)

(June 25, 1948, c. 646, 62 Stat. 928; Pub.L. 100-352, § 2(a), (b), June 27, 1988, 102 Stat. 662.)

Notes of Decisions (518)

28 U.S.C.A. § 1254, 28 USCA § 1254
Current through P.L. 116-182.
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§ 2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking..., FSG § 2D1.1
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United States Code Annotated
Federal Sentencing Guidelines (Refs & Annos)

Chapter Two. Offense Conduct (Refs & Annos)
Part D. Offenses Involving Drugs and Narco-Terrorism (Refs & Annos)

1. Unlawful Manufacturing, Importing, Exporting, Trafficking, or Possession; Continuing Criminal
Enterprise

USSG, § 2D1.1, 18 U.S.C.A.

§ 2D1.1. Unlawful Manufacturing, Importing, Exporting, or Trafficking (Including
Possession with Intent to Commit These Offenses); Attempt or Conspiracy

Currentness

(a) Base Offense Level (Apply the greatest):

(1) 43, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2),
or (b)(3), and the offense of conviction establishes that death or serious bodily injury resulted from the use of the substance
and that the defendant committed the offense after one or more prior convictions for a similar offense; or

(2) 38, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(A), (b)(1)(B), or (b)(1)(C), or 21 U.S.C. § 960(b)(1), (b)(2),
or (b)(3), and the offense of conviction establishes that death or serious bodily injury resulted from the use of the substance; or

(3) 30, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21 U.S.C. § 960(b)(5), and the offense of conviction
establishes that death or serious bodily injury resulted from the use of the substance and that the defendant committed the
offense after one or more prior convictions for a similar offense; or

(4) 26, if the defendant is convicted under 21 U.S.C. § 841(b)(1)(E) or 21 U.S.C. § 960(b)(5), and the offense of conviction
establishes that death or serious bodily injury resulted from the use of the substance; or

(5) The offense level specified in the Drug Quantity Table set forth in subsection (c), except that if (A) the defendant receives
an adjustment under § 3B1.2 (Mitigating Role); and (B) the base offense level under subsection (c) is (i) level 32, decrease
by 2 levels; (ii) level 34 or level 36, decrease by 3 levels; or (iii) level 38, decrease by 4 levels. If the resulting offense level
is greater than level 32 and the defendant receives the 4-level (“minimal participant”) reduction in § 3B1.2(a), decrease to
level 32.

(b) Specific Offense Characteristics

(1) If a dangerous weapon (including a firearm) was possessed, increase by 2 levels.

(2) If the defendant used violence, made a credible threat to use violence, or directed the use of violence, increase by 2 levels.
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