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ORDER DENYING CERTIFICATE OF APPEALABILITY"

-

Before PHILLIPS, MURPHY, and McHUGH, Circuit Judges.

“Appellant Piyarath Kayarath seeks é certificate of appealability (“COA™) to
challé;ge the district court’s denial of his 28 U.S.C. § 2255 motion, which argued Hobbs
“Act robbery and attempted Hobbs Act robbery are not categorically crimes of violence
under 8 U.S.C. § 924(c), and the district court’s denial of his Fed. R. Civ. P. 60(b)
motio;lj Which argued his 18 U.S.C. § 924()(1) conviction is void due to our de’cision in

United States v. Melgar-Cabrera, 892 F.3d 1053 (10th Cir. 2018).

4

.-

_* This order is not binding precedent except under the doctrines of law of the case,
res judicata, and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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L BACKGROUND

: :In 1997, Mr. Kgyarath was convicted following a jury trial of one count of Hobbs |
Act robbery in violation of 18 U.S.C. § 1951 and one count of carryiﬁg and using a
firearm during and in relatioﬁ to a crime of violence, as defined by 18 U.S.C. § 924(0),
and &ﬁ;ing the course thereof causing the death of a person by murder through the use of
a firearm in violation of 18 U.S.C. § 924(j)(1). See United States v. Kayarath, 41 F.
App’x 255, 256 (10th Cir. 2002).! He was sentenced to life imprisonment for the |
§ 924-5)(1) murder conviction. Id. In 2001, Mr. Kaya;ath filed a 28 U.S.C. § 2255 motion
Challenging his murder conviction. Id. at 256;-57. The district court denied the motion,
and a panel of this court denied his subsequent request for a COA. Id. |

j’In 2016, Mr. Kayarath moved for authorization from this court to file a second or"
successive § 2255 rﬁotion in order to again challenge his § 924(j)(1) murder conviction.
He argued the predicate offense underlying his murder conviction, namely the Hobbs Act
robbé;, does not qualify as a crime of violence as defined by § 924(c) after the Supreme
Court’s decision in United States v. Davis, 139 S. Ct. 2319 (2019). Specifically, he
claimed Hobbs Act robbery coﬁld qualify as a crime 'of violence only under § 924(¢c)(3)’s

residual clause, which the Supreme Court, in Davis, invalidated as unconstitutionally

vague. 139 S. Ct. at 2336. In January‘2020, a panel of this court granted Mr. Kayaréth’s

~

o

I At the time Mr. Kayarath was convicted, the provision of § 924 now codified at
subsection (j)(1) was codified at subsection (i)(1). See Kayarath', 41 F. App’x at 2§7. We
refer to subsection (j)(1) for purposes of this order because that is the current location of

the provision at issue.
e | X
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| authorization to file a second or successive § 2555 motion to challenge his § 924()(1)

murder conviction in light of Davis.? See 28 U.S.C. § 2255(}1)(2).'

| While his motion to file a second or successive § 2255 motion remained pending

in this court, Mr. Kayarath filed in the disfrict court a Fed. R. Civ. P. 60(b) motion for

- relief-from judgment in his criminal case. He argued his §.924(j)(‘1) friurder‘ conviction is
void following our decision in United States v. Melgar-Cabrera, 892 F.3d 1053 (10th
Cir. 201 8),l which overruléd previous authority and held that § 924(j) sets forth a “discrete |
crime”rather than “merely a sentencing enhancement” that applies when a § 924(c) |
violation results in‘murder. 892 F.3d at 1060. Based on Melgar-Cc_zbrera, Mr. Kayarath
asserted numerous errors arising from his béing,charged with Qiolating .both § 924(j) and
§ 924(¢c) in the same count of the indictment and the jury’s returning of a general verdict
of guilty on that count.?

| . After receiving authorization, Mr. Kayarath filed his sécond or successive § 2255
motion:in February 2020. He argued that Hobbs Act robbery does not meet § 924(c)’s
definition of a crime of violence under the elements clause. Bécéuse, in his view, Hobbs
Act rohbery is not a crime of violence under § 92.4(‘-c)’s elements clause and because

Davis.precluded it from being a crime of violence under the residual clause, Mr. Kayarath

2 Mr. Kayarath’s motion was abated between June 2016 and January 2020. See R.
vol. IT-at 17; see also Order, In re Kayarath, No. 16-3172 (10th Cir. June 24, 2016).

. -3 In a supplement to his Rule 60(b) motion, Mr. Kayarath, citing Miller v.
Alabama, 567 U.S. 460 (2012), and Montgomery v. Louisiana, 136 S. Ct. 718 (2016),
also argued his life sentence violated the Eighth Amendment because he was eighteen
years old and thus did not have a fully developed brain at the time he committed the
offense: Mr. Kayarath’s application does not seek a COA to pursue this argument.

3 . .
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contended he was actually innocent of the § 924(j)(1) murder charge. Mr. Kayarath also

argued the record showed he was charged with, and convicted of, attempted Hobbs Act

-\<

. robbery, which, following Davzs, is not categorlcally a crime of violence under § 924(c). -
The district court denied Mr. Kayarath’s § 225 5 motlon, concluding our precedent

foreclosed his argument that Hobbs Act robbery is not categorically a crime of Vrolence

.._‘

for pugposes of § 924(c) and (j)(1). The court ruled Mr. Kayarath’s arguments concerning
attempted Hobbs Act robbery were meritless because the record showed Mr. Kayarath

was charged with, and convicted of, robbery, not attempted robbery. The court also

.

dlsmlssed Mr. Kayarath’s Rule 60(b) motion for lack of jurisdiction on the ground it
amounted to a second oOr successive collateral attack on his § 924(j)(1) conviction that has

not been authorized by this court. F inally, the court denied a COA. -

-

1. DISCUSSION

Mr. Kayarath filed a notice of appea‘l and an application seeking a COA to
challenge the district court’s order denying his § 2255 motion and dismissing his Rule
60(b)~£notion. A COA wilIAissue “only if the epplicant has made a substantial showing of
the denial of a constitutional right.” 28 U.S'CT § 2253(c)(2). When a district court denies -
§ 2255 relief on the merits, this standard typicallly requires an applicant to demonstrate
tha “‘?‘_;easonable jurists would find the district court’s assessment of the constitutional .
claims debatable or wrong.”” United States v. Springer, 875 F.3d 968.; 981 (10th Cir. _.
2017) (quoting Slack v. McDaniel, 529 U.S. 473, 484,(20.00)). When the district court

denies relief on procedural grounds, such as by dismissing an unauthorized second or

successive § 2255 motion, the applicant must demonstrate ““that jurists of reason would
: 4
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find it debatable whether the petition states a valid claim of the denial of a constitutional
right _and that jurists of reason wbuld ﬁnd it debatable.whether the distric;t couft was
correct in its prOCédural ruling.””.Id. (internal quotation marks dmitted) (quoting,
ultimately, Slack, 529 U.S. at 484). |
_ | A. | Section 2255 Motion

- ~In his application for a COA, Mr. Kayarath argues, as he did in the district cpurt, -
that Hobbs Act robbery is not categorically a crime of violence for purposes of § 924(c)
and fhl;ls cannot constitute a predicate offense for his § 924(j)(1) murder convi'ction.
‘Becau;e, in his view, Hobbs Act robbery could only coﬁstitute a crime of violence under
the residual clause invalidated by the Supreme Court in Davis, Davis ¢compels the
conclusion that his § 924(j)(1) conviction is unconstitutional.

: We are not persuaded. As the district court noteci, we held in Melgar-Cabrera that

Hobbs Act robbery categorically “is a crime of violence under the elements clause of
§ 924(c)(3).” 892 F.3d at 106Q n.4 (emphasis added); see also United States v. G‘arc.z’a-
Ortiz;:.;04 F.3d 102, 169 (10th Cir. 2018) (“[W]e therefore hold that becaﬁs_e the offense
of Hobbs Act robbery has as an element the use or threatened use of physical force
capable of causing injury to a person or pfoperty, a convictioq for Hobbs Act robbery
categ;ically constitutes a ‘crime of violence’ under éection 92.4(-'c)’s [elements] clause.”).
In Melgar-Cabrera, we rejected several arguments Mr. Kayarath now raises in his
épplication. For insfance, Mr. Kayarath asjserfs that robpéry, as defined in the Hobbs Act,

requires the use or threatened use of only de minimis force. However, we concluded it

requires the use or threatened use of violent force, satisfying § 924(c)’s_use-of—for¢e

5
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requirement. See Melgar-Cabrera, 892 F.3 d at 1061.—-65v(cit‘ing, inter alia, Johnson v.
Unite;; States, 559 U.S. 133 (2010)). Mr. Kayarath also contends Hobbs Act robbery,
becaliig it may be acéomplished by placing another in fear of injury, does not require the
use of physical force. We rejected a similar argument in'Melgar‘-Cabrem, concluding that
| takiné‘propert}{: from a person by placing him in fear of injufy is accomplished by
thréa’geining the application of physical force. See.id. at 1065-66; see also Gafcz’a-Or.tiz,
904 F.3d at 107 (“[T]he ‘fear of injmy’ contéﬁplated by the sfatuté rnust.be like the
‘forcé:or ‘violence’ described iI:l the clauses precediﬁg it.”'). Subsequent decisions have
likewige rejected Mr. Kayarath’s assertion that Hobbs Act robbery does not Satisfy §
924(c)’s use-of-force requirement because it may be accomplisheci by threatening injﬁry
to prdgerty. See Garcia-Ortiz, 904 at 107; United Statesvv. Rojas, 748 F. App"x 771, 779
(IOthEir. 2018); Uhited States v. Dubarry, 741 F. App’x 568, 570 (10th Cif. 2018).

In sum, Melgar-Cabrera held Hobbs Act robbery satisfies § 924(c)’s elements
clausé ;nd is thus categorically a crime of violence for purposes of that provision. Mr.
Kayafgth’s arguments challenging this holding have been consistently rejected, and the
Supreme Céurt’s decision in Da{zis, on which Mr. Kayarath relied for authorization to
comrr;;nce this proceeding, does not call it into question. See United States v. Myers, 786
F. Apg’x 161, 16263 (10th Cir. 2019). Given this précedent, no jurist of reason WOuId
find the district court’s determinétion debatable or wrong.

j&s he did in the district court, Mr. Kayarath also argues that the Hobbs Act
rolJ'bg}'y count of the indictment charged him with attempted Hdbbs Act robbery and that

* the trial court’s jury instructions demonstrate the jury found him guilty of attempted
- 6 -
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Hobbs™Act robbery. He contends attempfed Hobes Act fobbery does not qualify asa
crime of violence under § 924(c) after Davis. The district court ruled this argument was
meritless because the reeord showed Mr. Kayarath was indicted for, and found guilty of,
robbei'?}, not attempted robbery. |

No jurist of reason would find the district court’s ruling debatable or wrong. As
recited by the tri'al court in its jury instructions, the. indictment’s"Hobbs Act count alleged
Mr. Kéymam “did unlawfully ... obstruct, delay[,] and Vaffect commerce and did attempt
to obstruct, delay[,] and affect cemmerce,” but it proceeds to allege he did so “by
robbery,” not attempted robbery, and further specifies he “did take and obtain” property
. from #hother, rather than merely attempting to do so. R. vol. IV at 34 ,(emphasis added).
-“This language alleges robbery; it cannot feaso'nably be c_oﬁstrued as alleging attempted
robbery.” United States v. Coydzo, 95 F. App’x 261, 266 (10th Cir. 2004). Moreever, the
* trial colrt instructed the jury that the indicfrnent charged Mr. Kayarath “with robbery,”
explaining thaf the Hebbs Act criminalizes “obétruct[ing], delay[ing,] or affect[ing]
interstate commerce . . . by robbery.” R. vol. IV at 36 (efnphasisi added). The court further
instMéfed the jury that, to find Mr. Kayarath guilty of the Hobbs Act count, it muet find
" he “obtained or took” another’s property “against the victim’s will, by means of actual or
t;hreatened force, violenee or fear of injury,” which, the court informed the jury, is the . -
definition of “‘[r]obbery " Id. at 37-38 (emphasxs added). And, the Judgment entered by
the court descnbes the offense of conviction as “Interference With Commerce By Threats

or Violence,” makmg no mention of an attempt component. Id. at 67. The jury
, 7
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instrqgtions and the judgment thus conﬁrm Mr. Kayarath was convicted of Hobbs Act
robbery, not attempted Hobbs Act robbery. See Coyazo, 95 F. App’x at 266-67.

~Mr. Kayarathr points out both the indictment and jury instructions regarding the |
§ 924(j)(1) murder count defined murder in éccordance with 18 U.S.C. § 1111, stating
that murder committed in the perpetration of a robbery or attempted robbery is first-
degreesmurder. See 18 U.S.C. § 924(j) (cross—refefencing § 1111°s definition of murder).
These gﬂenuated references to attempted robbery do not alter the aﬁalysis. Although the
murder COgnt of the indictment stated a murder committed during an attempted robbefy
| ~ would-qualify .for § 924(5)(1) liability, it specifically alieged Mr. Kayaratﬁ’s liability was
based 9n “the robbery’; underlying the Hobb.s Act count. R. vol. IV at 35 (emphasis
added). Furthef, the trial court ins".tructed' the jury that, to find Mr. Kayarath guilty of the
murder charge, it must find that he “robbed,” not attemptéd to rob, another and “[d]uring
the rqéberyf’ not attemi)_ted robbery, caused the death of énbther by'murder,., Id. at44
(emphlasis édded). More importantly, the mere féct attempted rpbbery is mentioned ih
relation to the deﬁnifion of rnurderl for purposes of the § 924(j)(1) count does not change |
the fact that both the indictmenf and the instructions relating to tile Hobbs Act couﬁt refer
. specifically to robbery, not attempted‘robbery.

-Because we conclude no jurist of reason would find the district éourt’s ruling that
M. Iggyarath was charged w'ith, and ;:onvicted of, Hobbs Act robbery rather than
attempted Hobbs Act robbery debatable or wrong, we need not address the district court’s
alterﬁative ruling that attempted Hobbs Act robbery does not constitute a crime of

'violegge under § 924(c).
| . o
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B.  Rule 60(b) Motion

:In evaluating the denial 6f a Rule 60(b) motion in a habeas caée, “[o]ur first task
... is to consider . . . the issues raised in the motion in order to deterrniné whether it
represents a sécond or successive [hébeas motion or] a ‘true’ Rule 60(b) motion.”
. Sp{tz;;s v. Boone, 464 F.3d 1213, 1224 (10th Cir. 2006). A prisoner may not file a
second or successive § 2255 motion unless he first obtains an order from this court .
authorizing the district court to consider the motion. See_Sprin‘éer, 875 F.3d at 972.
Abse;t» such authorization, a district court lacks jurisdiction to address the merits of a
second or successive § 2255 motion and must eithe'r dismiss the motioﬁ or transfer it to
this court .if doing so is in the interests of justice. Id.
iThe district court determined Mr. Kayarath’s motion amounted to an unauthorized
second or successive § 2255 motion. Mr. Kayarath does not contest this determination in
his application but, instéad, cqntihues to p.ress~the merits of the motion, arguing his
§ 924&)(1) conviction is void in light of Melgar-Cabrera’s holding that § 924(j) sets
forth a discrete crjme rather than a sentencing enhancement. | |

No jurist of reason would find thé district court’s procedural fuling debatable or
qun;. Mr. Kayarath’s Rule 60(b) motion amounts to a second or successive § 2255
motion. Not only dées’he fail to contest the point in his applicétion, but there is nb
quesﬁon the motion “in substance or effeét asserts . . . a federal 4basis for relief from [his]
unde£1;ing conviction,” rendering it a second or successive § 2255 motion. Spitznas, 464
F.3d at 1215; see‘also United States v. Mazun, 369 F. Af)p’x~ 8v76, 878 (10th Cir. 2010)
(explaining a fndtion requiring a court to conclude a criminal judgment is void “is the
. _ : 5
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proper subject of § 2255 motion, not a Rule 60(b) motion”).. Nor is there any doub£ Mr
Kayarath has not been authorized to bring this argument in a second or successive § 2255
motion. His argument does not impli'cate Davi;, sd our order authorizing a § 2255 motion
in light of that decision does not aid him. And, a panel of thi; court previously denied Mr.
'Kaya;ath aufhorization t‘o.assert this same argurﬁent ina Second or successive § 2255_
fnotion. See Order, In re Kayarath, No. 18-3225 (10th Cir. Oct. 29, 2018).

- . CONCLUSION

~Accordingly, we DENY Mr. Kayarafh’s application for a COA and DISMISS the -

appeal.

~a | Entered for the Court

Carolyn B. McHugh
Circuit Judge

' 10
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United States District Court

DISTRICT OF KANSAS

-~

Piyarath S. Kayarath,
Plaintiff,
v - CaseNo: 20-1041

United.States of America,

Defendant,

T e st s et meee b —— 05— s . S, PR e e — —

JUDGMENT IN A CIVIL CASE

.-

I Jury V. erdict. This action came before the Court for a Jury trial. The issues have been
tried and the jury has rendered its verdict.

X . Decision by the Court. This action came before the Court. The issues have been
considered and a decision has been rendered.

Defenci;nt’s fnotion to vacate under - § 2255 (Case No. 94;10128, 'ro’:. 710) is DENIED. |
Defendant’s motion to appoint counsel (Case No.. 94-10128, Doc. 712) is DENIED. This court B
lacks jarisdiction to considef Defendaht’s motion to reopen (Doc. 702) aﬁd therefore it is
DISMISSED FOR LACK OF JURISDICTION.

The Court finds that a certificate of appealability should not issue in this case. Nothing in the

“record siggests that the Tenth-Circuit would resolve these issues differentty — e

-

April 15. 2020 " TIMOTHY M. O’BRIEN
Date - CLERK OF THE DISTRICT COURT
: - _ | by: s/ Joyce Roach
- “Deputy Clerk

APPENDIX B
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IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF KANSAS
UNITED STATES OF AMERICA,
Plaintiff,
v, | | ' Case No. 94-10123

~3 Case No. 94-10128 ¢
PIYARATH S. KAYARATH, '

' Defendant.

i

" MEMORANDUM AND ORDER

This matter is before the court on Defendant’s motions to vacate sentence pursuant to 2&
U.S.C. § 2255 (Case No. 94‘-10123, M, Case No. 94-10128, Doc. 7] 0", motions to appoint
counsel (Case No. 94-10123, Doc, 186; Case No. 94-10128, Qgc,v 712) and a motion to reopen
judgme;;; (Doc. 702). The motions have been fully Briefed and the matter is ripe for decision.
(Case No. 94-10123, Docs. 185, 187, 188; Case No. 94-10128, Docs. 711, 713, 714.) For the
_ reasons stated he'rein, thé motions are DENIED.
T Facts and Procedural History
Defendant Piyarath Kayarath is a federal prisoner appearing pro. se. Defendant was

convicted and sentenced in two criminal cases. United States v. Kayarath, 41 bl App'x 255, 256

(10th Cir. 2002). In case number 94-10123, Defendant entered guilty pleas to.two counts of Hobbs -

Act robbery in violation of 18 U.S.C. § 1951 and two counts of carrying or using a firearm during
and in'relation to a crime of violence in violation of 18 U.S.C. § 924(c). United Statesv. Kayarath,

No. 94-10123-02-MLB, 2001 W], 37129267, at *1 (D. Kan. July 12, 2001). That case involved

! To avoid confusion between the two cases (94-10123 and 94-10128) addressed in this motion to vacate, citations are
to case 94-10128 unless specified otherwise. Moreover, the documents filed in both cases are essentially identical.
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Id. § 924(c)(3).

In Davis, the Supreme Court held the residual clause to be unconstitutionally vague,
follox;ving its reasoning in Johnson v. United States, 135 S, Ct, 2551 (2015). Davis, 139 S, Ct, at
2323 2336. The defendants in Davis had been charged with conspiracy to commit Hobbs Act
robbery, which was an offense that énly implicated the residual clause. Id at 2324. \%ith the

elimination of the residual clause, a conviction can stand only if the underlying charged conduct

qualifies as a crime of violence under the elements clause 6f § 924(0)_(3)(A'). Defendant argues

that his conviction must be vacated because the crime of Hobbs Act robbery criminalizes ctimes

-aéainst both person and property and can Be -committed against property without involving
physicai force.

The Tenth Circuit has recently affirmed that “Hobbs Act robbery is categoricallya crime
of violence under the elements. clause of § 924(c)(3)(A) because that clause requires the use of
violent force, and the force element in Hobbs Act,robbery -_‘_c-ah only be satisfied by, violent force.’”
United States v. Sirvira, I\fo. 13-40115-04-JAR, 2020 WI, 1233733, at *2(13 Kan. Mar. 12’3 2_02 0)
(quoting United States v. Dubarry, 741 F. App'x 568. 570 (10th Cir. 2018) (quoting United States
v. Melgar-Cabrera, W—&_ (10th Cir. 2018)). 0

Defendant argues that Hobbs Act robbery is not a crime.of violence because the crime can

-

be committed by damaging property, citing to United States v..Chea, Nos. 98-cr-20005—i, 98-cr-

40003-2, 2019 WI 5061085, at'*13 (N.D. Cal. Oct. 2, 2019)." That case is not-binding on this |

court. Sirvira, 2020 WI. 1233733, at *2 (summarily rejecting the same argument). Defendant also
urges that United States v. Bowen, 336 £.3d 1091, 1102 (10th Cir. 2019) supports his 56sition.
The witness retaliation statute addressed in Bowen, 18 U.S.C. § 1513(b)(2), can be met by non-

violent force to property, such as spray painting a car in retaliation. Bowen, 936 F.3d at 4.

-

USA v. Piyarath S. Kayarath
6:94-cr-10128-JWB-2 / 6:20-cv-01041-JWB
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Therefore, the statute did not satisfy the elements clause. As Bowen did not involve a Hobbs Act
robbery, it does not alter the Tenth Circuit’s holding regarding Hobbs Act robbery. Sirvira, 2020
WL 1233733, at*2. Notably, the court of appeals stated that crimes of violence involving property
can sat_@ifys the elements clause and cited Melgar-Cabrera. See Bowen, 936 F.3d at 1104.

_ In Sirvira, Chief Judge Robinson rejected a chéllenge similar to the arguments presented.
here..'. By doing so, the court noted that the Tenfh Circuit has recently rejected a similar argument
and held that “even if Davis ‘appeared to suggest’ that Hobbs Act robbery might not be a crime of
violen'c; under § 924(c)(3)(A), and we _gould reAconside‘r Melggr-Cabrera, we would r.each. the
same -conclﬁsion: Hobbs Act robbery is a'crime of violence under the €lements clause of § 924(c)”
and that “Melgar-Cabrera is still binding precedent on this court, and, therefore, [the defendant]
has not'_"fdentiﬁed a viable constitutional challenge of his sentence.” Sirvira, 2020 WL, 1233733,
at *3 (quoting United States v. -Myérs,"w (10th Cir. 2019), petition for cert
Siled; No. 19-7458, (U.S. Jan. 23, 2020)). ‘The court of appeals also rejected a similar argument in

United States v. Rojas, 748 F. App'x 777. 779 (10th Cir. 2018), cert. denied, 139 S. Ct. 1324 (2019)

(rejecting the argument that Hobbs Act robbery is not a crime of violent because it can be
accomplished by threatening injuryfto intangible property without the use <;f fofce).

: Eefendant additionally argues that attempted Hobbs Act robbery and aiding and abetting
Hobbs Act robbery does not qualify as a predicate crime of violence. (Doc. 711 at 11-15.) This
argument lacks merit... Reviewing thejury instructions; it is clear that the jury was not instructed -
oﬁ attempted robbery.> Rather, the jury was charged with determihing whether Defendant
commi&;d Hobbs Act robbery as a principal or as an aider and abettor. (Doc. 501 at 26-29, 36-

37.) While the jury verdict does not reflect what role the jury determined that Defendant played,

3 Even if the jury had been instructed on attempt, Defendant’s argument still fails. See Doc. 713 at 11-12 (citing
cases).

5
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it makes no difference. Under the law, aiders and abettors and principals are treated alike. See

United States v. Deiter, .3d 1203 (10th Cir. 2018) (quotmg Gonzales v. Duenas-

Alvarez, 549 1U.S. 183, ! 89-90 (2007)) (criminal law treats aiders and abettors and principals alike).

Therefore, the court finds that the predicate Hobbs Act robbery offense used to support
Defendant’s conviction was an offense under the elements clause in § 924(c)(3)(A), not the
residual clause under § 924(0)(3)(B) See Melgar-Cabrera, _822&(1_@1_19__4—65 see. also United
States v. Toles, No. 99- 10086 JTM, 2020 WL, 1536588 (D. Kan. Mar. 3], 2020)

" B. Motion to Reopen Judgment

Prior to theATenth_ Cir.cuit’s aﬁthorizatio_n for Defendant to file a seeohd or rsueeessive
motion on the issue addressed aboye:z Defendant filed aﬂxfn,‘o_,tion fo reopen judgmvent. under Fed. R.
Civ. P, 60(b). (Doc. 702.) Defendant asserts that his judgment is void because count 2'ch.a.1rged
himAwith a violation of 18 U.S.C. §§ 924(c)(1) and 2 24()(1). Defendant contendsthat his ~~
judgment is void after the Tenth Circuit’s decision in Melgar-Cabrera, which overruled previous
circuit authority, and held ‘;hat 924(j)(1) was not a sentencing factor but a separate crime. Melgar-
Cabrera, &2&11_3_(1_@’[_1_%_0_ Defendant thus contends that the judgi‘qept is void because it,violated
his Fifth and Sixth Amendment rights. (Doc. 702 at 3.) |

Defendant, however, is attacking his criminal judgment and not a judgment entered in a

habeas proceeding. “Rule 60(b) does not apply to a criminal proceeding.” United States v. Edge,

315 F. App'x 92, 94-95 (10th Cir. 2009) (citing United States v. Spry, 260 Fed. App’x. 52, 54
(IOth Cir. 2008)). “[W1hile Federal Rule of Civil Procedure 60(b) has a ‘valid role to play in

habeas cases,’ it does not provide relief from judgment in a criminal case.” Id. (citation omitted)

The court finds that Defendant’s motion is not a Rule 60(b) motion but rather a second or

6 » | .
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successive § 2255 motion as he is seeking to set aside judgment in his criminal case based on his
rights under the Constitution. - |

-A teview of the Tenth Circuit’s docket shows that Defendant sought permission to file a
second or ‘successive motion raising this very argument. (10th Cir. Case No. 18-3225.)
Defendanit’s motion for authorization was denied. (Doc. 692) Therefore, this court lacks
jur‘isdiqtjod to consider this motion as it is a second or successive 2255 and the Tenth Circuit has

' denied Defendant’s petition to file this motion.
| IV. Conclusion | v ‘A
o Defendant’s motions fo vacate ﬁn’c-ier“§ 2255 (Case No. 94-10123; Doc. 184; Case No. 94-

10"128-,72“ oc. 710 4re DENIED. Deféndant’s motiors to .appoint counsel (Case No. 94-10123,
M; Case No. 94-10128, D g"é'. Z"'y!"‘ijér'éi DENIED. This court lacks jurisdiction to consider
Defetidant’s motion to réopen (Doc: 703) and therefore it is DISMISSED FOR LACK OF
JURISDICTION. | ' |

" Rule11 of the Rules Governing Section 2255 Cases in the Uniteci States District Courts
instructs thdt “[t}he district ourt must issué of deny a certificate of appealability when it enters a
final order adverse to the applicant.” Pursuant to 28 U.S.C. § 2253, this court may issue a
certificate of appealability “only-if the applicant has made a substantial éhowing of the denial.of a
constitutional right,” and the court must indicate “which specific issue or issues satisfy. [the]
showing:” - This" requires™petitioner *to;'show that '*this:'f'court’;s Tuling-was “debatable - among
reasonable jurists.” Harris v. Sharp, Md, 1011 (10th Cir. 2019) (citing Miller-El v. Cockrell,

537 U:S. 322, 338 (2003))."
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-

The Court finds that a certificate of appealability should not issue in this case. Nothing in

the record suggests that the Tenth Circuit would resolve these issues differently.

IT IS SO ORDERED this 15th day of April, 2020. ..

et

$/ John W. Broomes
JOHN W. BROOMES
UNITED STATES DISTRICT JUDGE
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