
INAL
2D=6144 FILED 

OCT 0 7 2020
OFFICE OF THE CLERK 
SUPPFME COURT U.S.

IN THE

SUPREME COURT OF THE UNITED STATES

VgiriJ Alley
— PETITIONER

(Your Name)

vs.

f&ejPtt*,
— RESPONDENT(S) 

ON PETITION FOR A WRIT OF CERTIORARI TO

PETITION FOR WRIT OF CERTIORARI

ON MERITS OF YOUR CASE)

'Heart J
(Your Name)

ys&n&y Mon
J^^UoScl

(Address)
Ai-nicj

3334X1
(City, State, Zip Code)

RECEIVED 

OCT 1 9 2020
(Phone Number)



QUESTION(S) PRESENTED

1. ClfMint's _ ri&tf VnJ&/ rtir<Mck
V. c~h^i c* F~) ■%’bk <ind *Hi Airi&/idw7€-h'j’S ^<4.^
^ov/'^ anj V6lvni'<zry wk&hC' d-&fe'Of->vr& VS&J
O^crrec^i^ j~<ic,fic£ on Gt) impaired <%Pf&\l<ZHt <wd> vsketi 

. ,€, toyckelo&CAt C0*rc»cH m rt& -Pdf" op
^ mfjicJ Itsiiwcy rcnJtS Con-Pegs/on

+hv c$ cW FourfwyHK

'g-j'irz-r ciPP&l/twpf’S r‘3& "ho P&/$oqcU au-t'anoW/ Umdt>h c 

ZtXfi* Am&ulW&hh,(«[Cdcy K L&otSjcwci <2.cI$)„[s,s^£2jo* L.EjxGZ.\t\3& 

S,c+. /focO/Wy^^ K eJJy CzvicO 33 CrtiApp.p* Hli) \rPolaycJ 

to^4s£>7 +Tt<il C<?<ji\$&l C-OkiCs£cl€,J £fv// lb ai Cl<s£w* <*<

->W ***** C-0l1ge'i4*fc



LIST OF PARTIES

jXl All parties appear in the caption of the case on the cover page.

[ ] All parties do not appear in the caption of the case on the cover page. A list of 
all parties to the proceeding in the court whose judgment is the subject of this 
petition is as follows:



TABLE OF CONTENTS

1OPINIONS BELOW

JURISDICTION

CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

STATEMENT OF THE CASE

REASONS FOR GRANTING THE WRIT

CONCLUSION

INDEX TO APPENDICES

APPENDIX A ^Pitti&ein CA. Apf&U<z±& "Dfcf.

APPENDIX Herr&ty'

APPENDIX C

APPENDIX D

APPENDIX E

APPENDIX F



TABLE OF AUTHORITIES CITED

CASES
F^sWc* I C<i£cg 

B/cults' k {wiO
beg „ - \

PAGE NUMBER

Coterie k,, c**w€\\y cwet)
W v*. tie .. . .

Far&ff-di K Ca)j4&rni<i 0*11 *1)
W-teG . > -v .mz

’FloriJa V. 40 Xetf C&eq)
r^^4- lys- - . , . .

<***1AU-Z. y OhH-cJ S+*+e3 (j-ootf)
SS'H {/*$„ 2Vi •, - • . . . -

cfcz-v***^**/- Cr^hle- <^f rfojLiWTb&S ckwti”c/£j>')
P&ncil C&J&

*2$!*/Stsbe/tvif/atf (fll
5 *ctic„ Zgg, SobJirisic* 04 
stctfc* lxin.&jUMsic
sfr*’ «*T*/u.v*/«a15t^bcn Gftf 
§ lJCihC*1 CiCatf,
5 tCbch GG 7*&h $ohdi\r&oh C^)ClQ

*> '

OTHER

hvUtf <?.f
&//£ BSey 0&)COQt>

X



loibi# rfvtherj-f'i&f Cii'td 

Ccottfa VugJ.)
(jcf) &S

C<5&$

2T&H& H £>ar>i#$ C*t7>
M(*X(sS~3M^

~Lj^ ^ Vhife4 C&n)' . .

*\cC&Y V. U)otfiC(Si<t (2&1®
JtsSXjjtBL

McKg&hi& k Wfo3i*$ Ctt&G

Mtrc(n<fc yi AviZjoq*f 0*760
?&$ U&

v&rfi, o*«>iim v, "Butler Olf7f?
Hm u4, 37r_____________

J^CK^T^rKanSc^C^V
...^3,oxi^

w*;^**. k fifVonatj & on)
47z. fczj Vo#__________

***** K HitMwoiKl CMCi)
—2£J5Lss£.-£3M-

SsWovj ir. t/«/W g+6&€4 QefC&l
__ 2S-Cs^5-333______________

ip^t& Ir. iAS&\*S y&rt{ (pf&H)
__S«o_xtjL_aij:____ —

$’h&hs6 k. 13cii jyf O^B)
_______________________________________

Zwi+vJ K CeTrk Cfc Zo&g?
__JOtt__ Z-£3J-Jjcl7J___________ ________ _

a



Wi}-cd VI CtQyf ZdieZ^LofeZ C^oG)
-£M£-U4~J'a&---------—:—• ------- : 

9eoP)& kW CZxj W
- f/-7 2-.

P&spl&y. Hc*<w OV&Z)
Ced^xL&lgL

i•,

21
.• i

v T^liy Otetz) 
<TV CalMH^Sz

L •

P&opfe- k Wit ft Sowo^t^y
17 C&j.<4+1, __________

■r*7Xnfe-T.n O&n')
-UbZ-£&L£ilJdkL-2&L-

Q'Hiijy dxufzj
y-r-i. 0:f‘

a?wen we^i+4, y. Vi6tci;*ibci+tKi'<i Cl****!) J*

. • ■. / ..: :

K f{€j+t£*h*r%&r (y+t& lffl}
f0V P.jj la&<¥ 

\t. .

.>■ ';". ______ . '-T- -v- -•; •-.;

Coil tyi+ahjc?id t

ywlltid j CxzMJ'i +u+ioi4

.Biih 

..^iXH>__Artj^tdsvitZhJ-_____________

^ j
7T

r; .*i
j.-

£&££j£2-

3<z&uM.

3



IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ ] For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

The opinion of the United States district court appears at Appendix 
the petition and is

to

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at 
Appendix __to the petition and is
[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[)d is unpublished.

The opinion of the_
appears at Appendix

court
to the petition and is

[ ] reported at ; or,
[ ] has been designated for publication but is not yet reported; or, 
[ ] is unpublished.
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JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was_______________________

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
, and a copy of theAppeals on the following date: ____________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including_______
in Application No. __ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was Jt/l 7j52& 
A copy of that decision appears at Appendix

[ 3 A timely petition for rehearing was thereafter denied on the following date: 
______________________ , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No. __ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
t01 mTW AmwJ* art guaranfees

fO'gV/ f*t
*fftSt**c* C* cevti*! U< ar He Ogi,^ f«r inj{f+ H«t 

4W*» 3*iiyt
Ceu*Ul$ &Y?*<b^eJl vi^ >V 
Hcvf c**4&sfa2 3<*l* Vttvrt -The 

fyf- Hie* be-Si Ckutiee 
'*'W d&cvti, P&qtiify

CO ’ -
^ ■? -***

ec&»\Ce- Uiphecit&f

z^^Tz^Zstrr^**.«./ CclZJc Z *+C °aCe
-S-v.

A*t<uul.C .
Vtl

fi*H An*nJ»,w r;tU 
UrfcW, W * ckofoc
!" *«*'**'«$ H<* n‘3i,t bc 
hvnareJ out o( fW r^pcC4 fa
^ ff He hleblcvj
* Hc *** 6.

+"€) «iVg/i'J 
• Crd*)$i- AfflS.nA Q,

m
1° ^ H Coo»6ct ^Jcf

?M*z?zz«'•*•**»
+<? Coo^SeK (jx

Control 
Confer. A*te*A

e-rt+trtip
BO DBybitt? •H'ial :u g*

Visions sod, as wUi cr^

^^rs£?5SS,
*- <‘ZL?z:tZlmJ pr^-
io ««* <*-»
dfp&j **#* &>re& «*}

W
*$ <c may Sie<*J^my refuse

+<s Jot iff m yUt- ^ucc cf ovc'W^wntnS
e*\d**c* *s<>nff Itct, e?r r*-S*c+ He 
<wr&4*ct cf je3<xj ceonw Jesfife H*. 
d «4 t,vu\«.nJri <ju^n fv e?xP*zfi4Hee Gn,j /<^

«> «* *** f^c« VtSZZ°T~
HA~Ls»it_8Jwu). ^ "

*»* **

‘—.^z~,z.;•'■**
VreStirvahoH c( He g,til

y* ^<>oei run +<rr„ on ^ ^ Sif of «<«»««

,'n ccv/y br£... *l*c r“cl<^n)
. rZetZr* H& *>' i’*’Hour CO -H */ Z 'j r¥*, J *“>*

^itzutzrr"
y* ClZggg Loi,teohKt *nAa»~»~,

ias^SZT^’3 S“'M
v/Ijc>i « etieni eWre&iY as'ferf& 4V
&beSy hiS i^ +<6 ^atnHn^
l'n»1 ece-ace </£ 6ri*p,i^af Ciofs
MXS UWV*r «o<f «yVe hv Hat oH*c+V< 
W way GSrerdJc ft c^hccJms
0l/t 1^”. U-S-^-^li. ^r.

£?<y

ffl

3



on UsrJPteferva,# for tW defendni^ tk ^ 
<ibih'ty f* decide whether to 
•Haivi t&stf l, if inHoCemCS Should not 
d-if Place Counsel'}(or fie Court} t 
re}feehve trial incitement fv&S} 
Counsel, in n ny e, m us i Sfi j l
develop a trial Strategy and difc^s 
if wiih her Client ckpl dining why, 
ito her kvW, Conceding %uitt 
would be fie beSf oPtion.
U.-iC.S- C^nSt. Arhemd. Q

An terror mwy he ranKed ftruefcru^ fuch 
that if if rtof Scbiccf "fr? harmlef* 
e^c fender, if the rijitf cnf issue 
if net defi^ntd ix Prorccf the 

defendcnt erroneu-uS convicfu}*
bof >n}peec^ ffvt<ectS Same ofk*r

fuoh cl} yh e iruncja^ enta 1
\iZ3<tt principle that a iont
"'«*¥ be clUqw&j -to W*e l*if 
cwtn choices c\b*>of +1,^ pr0p&f w^jy 
+** 9«rt*o+ hi* own liberty.m 6$Xf a oiiefrf tittc-livies +<i Participate in h>S 

defence, Hot, on attorney m*y Permissibly
iSoide- tie defence Purfuo.nl to tie
StrofOSY She betore} t< he in the 
defendant} bef} fht&fesf; fr&f&ntvd 
with ekPr^SS ff<\fementf of the Client's’ 
V,'l/ 'he Maintain lnnctcn.ee, howe\s&f 
Coonfci ntay not Steer the Ship ’fhc 
other way. us. Const. Amend- 6 ■

An err<?r nti$ht ce?c-n} as ffrvrtura\, 
foch that if ff n&t Sub) ecj to 
heaviest, error retries, when iff 
&ffeeff on c fiib hard -to meaS\jf&, 
^ if true of the rtQijf tv counsel 
or where the error will inenf^b)/
Signal-fundomenta vuf<i!ryi eif, 
fvei, oS <i JoeigeS &cS\<i(e -to te.it 
the -jury -that if mexy Hof Convict 

cnlcsf it -finds the d*? ienden-f V 
3ot It ^f-yond 

Kj,$, ConSf. Amestd. Cu-

C'3]
Trial Court's error, in allow,*3 detente 
Counsel'S admission &f defendants
9u;'// Jorirg guin phase of CoPi-t^l
border trial despite dehendant-S 
insistent objections To Soch admission, 
\waf Structural, and -thus, dependent 
WootJ be aofcrdrj Hew trios wi+Ueos

tdyz Pr*i'*!‘*; «***-
en-faf Choices about Uif 

«*d eff^ctf of fhe admission 

‘Wits-cfo ruble because duty 
i_?* aX3oS* c^-HA s^crtJ by d,feti

"/Wi *oilk ^

f&c&cinubi*’ doubt:Cl

4ur\den1 

ddense.,
\Wcu\d be

own

m
S-duCtoral error, which if not Sobj^ef yt>

-K* Frw^ry
t^ifhni Awhieh the tria.1 frecced}, <y 
distinguished -from a /<\Pfc or dlcw thuf if 

fanP/y an crier in the-trial Process ftfeif.

H



STATEMENT OF THE CASE

In Kern County Superior Court case number BF161652A, a 

jury found appellant guilty of four counts of lewd and lascivious 

acts--one each against B.R. (count 1), G.S. (count 5), D.S. (count 

8), and J.S. (count 11) (Pen. Code, § 288, subd. (a)); two counts of 

sodomy against a child less than 10 years of age--one each 

against G.S. (count 2) and D.S. (count 6) (Pen. Code, § 288.7, 

subd. (a)); one count of sodomy against a child less than 10 years 

of age against G.S. (count 3; Pen. Code, § 288.7, subd. (b)); one 

count of attempted lewd and lascivious acts against D.S. (count 

7; Pen. Code, §§ 664/288, subd. (a)); one count of attempted lewd 

and lascivious act by force against J.S. (count 9; Pen. Code, §§ 

664/288, subd. (b)); and one count of attempted sodomy against a 

child younger than 14 years of age and 10 years younger than the 

defendant against J.S. (count 10; Pen. Code, §§ 664/286, subd.

(c)). In addition, the jury found true appellant committed an 

enumerated sexual offense against more than one victim (Pen. 

Code, § 667.61, subd. (e)(4)) as to counts 1, 5, 8, and 11. (1CT 

207-209, 210-216, 3CT 681-700; 9RT 976-981.)

As to counts 1, 3, and 11, appellant was sentenced to a term 

of 15 years to life for each count. As to counts 2 and 6, appellant 

was sentenced to a term of 25 years to life for each count. As to 

count 9, appellant was sentenced to the midterm of four years.

As to count 7, appellant was sentenced to one year (one-third the 

midterm). Sentences for counts 5, 8, and 10 were imposed but
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stayed pursuant to Penal Code section 654. Appellant's total 

prison term was 95 years to life plus five years. (3CT 701-709, 

715-718; 10 RT 990-1003.)

Appellant appealed, and, in an unpublished opinion in case 

number F074975, filed on January 7, 2020, the Court of Appeal, 

Fifth Appellate District directed the trial court to correct the 

abstract of judgment to reflect the oral pronouncement of the 

trial court and affirmed the judgment in all other respects.

The remittitur in case number F074975, issued on March 9, 

2020. (Appendix B, Court of Appeal Order filed April 23, 2020, p. 

62, attached pursuant to rule 8.504(e)(1)(B).) On the same day, 

this Court received a paper copy of a petition for review to 

exhaust state remedies from Kuntz in pro per and extended the 

time for ordering review on its own motion to and including May 

6, 2020 in Supreme Court case number S261104. (Ibid.) see 

Supreme Court docket.) As a result the Court of Appeal recalled 

the remittitur the same day it issued. (Appendix B, Court of 

Appeal Order filed April 23, 2020, p. 63.) On March 25, 2020, this 

Court permitted Kuntz to file an untimely petition. (Ibid.) 

However, on March 30, 2020, this Court ordered Kuntz’s petition 

stricken “pursuant to the order from the Court of Appeal issued 

on March 9, 2020, recalling the remittitur.” (Ibid.) Remittitur 

again issued on April 1, 2020. (Ibid.)

Appellant’s counsel filed a Motion to Recall the Remittitur 

Issued on April 1, 2020, Vacate the Opinion, and Reissue the

12



Opinion. (Appendix B, Court of Appeal Order filed April 23, 2020, 

p. 62.) It appeared that this Court construed the Court of 

Appeal’s recalling the remittitur on March 9, 2020, as taking 

back jurisdiction over the case. {Ibid.) It appeared to the Court of 

Appeal that “but for the above sequence of events, Kuntz’s 

petition to exhaust state remedies would still be pending in the 

Supreme Court.” {Ibid.) Based on the foregoing, the Court of 

Appeal found good cause to recall the remittitur in the appeal. 

{Ibid.) The Court of Appeal recalled the remittitur, vacated the 

appellate opinion of January 7, 2020, vacated submission of the 

appeal, and directed the Clerk to refile said appellate opinion.

{Id. at p. 63.)

The Court of Appeal then issued the opinion in case 

number F074975, filed on April 23, 2020, directing the trial court 

to correct the abstract of judgment to reflect the oral 

pronouncement of the trial court and affirmed the judgment in all 

other respects. (Appendix A, Court of Appeal opinion, pp. 34, 60.)

STATEMENT OF THE FACTS

For purposes of this petition for review only, appellant 

adopts the Factual Background set forth by the Court of Appeal 

in its opinion. (Appendix A, typed opn., pp. 34-39.)

13



ARGUMENTS

I. THIS COURT SHOULD GRANT REVIEW TO DETERMINE 
IF THE TRIAL COURT PREJUDICIALLY ERRED WHEN IT 
REFUSED TO EXCLUDE APPELLANTS CONFESSION 
BECAUSE IT WAS OBTAINED IN VIOLATION OF HIS 
RIGHTS UNDER THE FIFTH AND FOURTEENTH 
AMENDMENTS AND MIRANDA AND IN VIOLATION OF DUE 
PROCESS OF LAW UNDER THE FIFTH AND FOURTEENTH 
AMENDMENTS AND SPANO V NEW YORK AS 
INVOLUNTARY.

On appeal, appellant argued that the trial court erred in 

failing to suppress appellant’s statements made to police during 

his interrogation because his waiver under the Fifth and 

Fourteenth Amendments and Miranda v. Arizona (1966) 384 U.S. 

436 (“Mirandd’) was not a knowing, intelligent, and voluntary 

implied waiver and his confession was rendered involuntary 

under the Fifth and Fourteenth Amendments to the United 

States Constitution because his free will was overborne by 

psychological coercion in violation of Spano v. New York (1959) 

360 U.S. 315, 324, depriving him of his right to remain silent and 

his rights to a fair trial and due process of law. (Appellant’s 

Opening Brief (“AOB”), pp. 59-78.)

The government must prove a waiver was knowing, 

intelligent and voluntary. (North Carolina v. Butler (1979) 441 

U.S. 375, 373, 375-376; People v. Whitson (1998) 17 Cal.4th 229, 

247-248.) The police methods used to produce the waiver and the 

individual characteristics of the suspect must be examined to 

determine whether the suspect’s will was overborne. (Rodriquez 

v. McDonald (2017) 972 F.3d 908, 922.)
14



Involuntary statements are inadmissible because they 

violate due process of law. (U.S. Const., 5th, 14th Amends.; 

Rogers v. Richmond (1961) 365 U.S. 534, 543-545; People v. 

Hogan (1982) 31 Cal.3d 815, 841.) A statement is involuntary 

and inadmissible when the motivating cause of the decision to 

speak is an express or clearly implied promise of leniency. (U.S. 

Const. 5th, 14th Amends.; Butler, supra, 441 U.S. at p. 373; 

Colorado v. Connelly (1986) 479 U.S. 157, 169-170; People v.

Tully (2012) 54 Cal.4th 952, 985.) “[W]here a person in authority 

makes an express or clearly implied promise of leniency or 

advantage for the accused which is a motivating cause of the 

decision to confess, the confession is involuntary and 

inadmissible as a matter of law.” (.People v. Tully, supra, 54 

Cal.4th at p. 985.)

The opinion of the Court of Appeal disagreed with both of 

appellant’s contentions, that appellant’s waiver was not knowing, 

intelligent, and voluntary and that his confession was 

involuntary. (Appendix A, typed opn., pp. 43-49.)

As to appellant's implied waiver of his Miranda rights, the 

opinion found appellant’s waiver was knowing, intelligent, and 

voluntary. (Appendix A, typed opn., pp. 43-46.) In part, the 

opinion found the waiver sufficient because appellant had no 

characteristics which would hinder his understanding of the 

rights as explained to him. (Id. at pp. 44-45.) The opinion also 

found the trial court’s finding that, despite drug use earlier that 

day, appellant was not so impaired so as to inhibit understanding 

of his rights or of the questioning. (Id. at p. 45.)

15



The opinion further rejected appellant’s claim that 

Detective O'Nesky's tactics were “overreaching.” (Appendix A, 

typed opn., p. 45.) Rather, the opinion asserts, although the 

detective was persistent, none of the strategies pointed out by 

appellant were such to “overbear” appellant's “will to resist,” 

contending that appellant's argument was mostly premised on 

mischaracterizations and exaggerations of several of O’Nesky's 

comments. {Id. at p. 46.) However, the opinion’s own recitations 

of methods and tactics which took unfair advantage of appellant, 

i.e., “overreached,” are self-evident by their very nature —

O’Nesky "showed solicitousness for appellant's well-being" by 

taking off his handcuffs and offering him water; “mis-stated the 

law” by explaining he had to advise appellant of his rights 

because they were at the police station and did not alert 

appellant he would be asking him questions; read the Miranda 

advisements in a “rapid-fire, monotone delivery”; and “distracted” 

appellant from consideration of his Miranda rights by asking 

“humdrum, bureaucratic questions” before asking directly about 

the criminal allegations. {Ibid.)

In the opening brief, appellant accurately describes the 

detective’s recitation of the Miranda warnings as a rapid-fire 

monotone, in comparison to slow, intense speech when he 

attempts to persuade appellant, thus downplaying the Miranda 

warnings. (AOB 67.) The opinion does not deny the Miranda 

warnings were rattled off or dispute the veracity of the other 

criticisms of the detective’s tactics. The law can achieve a balance 

which protects both an appellant’s constitutional rights and

16



legitimate law enforcement needs. (See., e.g., United States v. 

Craighead (9th Cir. 2008) 539 F.3d 1073, 1086.)

Moreover, the opinion erroneously states that appellant 

cited no authority to support his argument that the conduct 

constituted overreaching. (Appendix A, typed opn., p. 46.) The 

opinion overlooks United States Supreme Court case cited in the 

opening brief that holds overreaching renders a waiver 

involuntary, citing (Colorado v. Connelly, supra, 479 U.S. at p. 

170 [“voluntariness of a waiver ... has always depended on the 

absence of police overreaching”].) In fact, the core purpose of 

Miranda remains the prevention of government overreaching. 

(UnitedStates v. Balsys(1998) 524 U.S. 666, 691-692.) Certainly 

anyone experiencing similar conduct by a salesperson would view 

the listed behaviors as overreaching, as a matter of common 

sense. Moreover, as cited in Appellant’s Reply Brief, there 

certainly is authority supporting the rapid-fire monotone as a 

tactic or technique to undermine the warnings. In In re T.F. 

(2017) 16 Cal.App.5th 202, the court found that the detective 

“rapidly rattled off the Miranda admonition without taking time 

to determine whether T.F. understood all of his rights.” (Id. at p.

211. ) The court viewed “quickly dispensing the Miranda 

warning” as part of its calculus that T.F. did not knowingly, 

voluntarily, and intelligently waive his Miranda rights. (Id. at p.

212. )

~V

As to appellant’s claim that his confession was involuntary 

because of the psychological coercion overcoming appellant’s 

rational intellect and free will, the opinion found the statements

17



voluntary because it did not view the detective’s tactics as rising 

to the level of police coercion. (Appendix A, typed opn., p. 47.) The 

opinion describes the detective as merely “persistent” but not 

overbearing of appellant’s will to resist. {Ibid.) The opinion 

dismisses appellant’s argument and examples as 

“mischaracterizations of several of O’Nesky’s comments.” {Ibid.) 

The opinion attempts to distinguish the facts of the cases cited in 

the opening brief- Commonwealth v. DiGaimbattista (2004) 442 

Mass. 423 and State v. Rettenberger (Utah 1999) 984 P.2d 1009 

- by minimizing the facts of appellant’s interrogation and 

amplifying the facts in the cases. (Appendix A, typed opn., pp. 47- 

49.) The opinion states that, in the two cited cases, police told 

the suspect they had physical scientific evidence against him 

which in reality did not exist, whereas, here, O’Nesky told 

appellant that, if the crime had been committed, they would find 

DNA evidence on G.S. {Id. at p. 48.) The opinion distorts what 

O’Nesky said. O’Nesky told appellant there would be irrefutable 

physical scientific evidence implicating appellant, i.e., appellant’s 

DNA on G.S.’s penis. (2 CT 494.) O’Nesky told appellant “DNA 

doesn’t lie”; DNA from appellant’s saliva could not accidently get 

on the penis; O’Nesky was not pulhng the wool over appellant’s 

eyes; DNA will stay on for quite a while, even if you take a bath 

or shower; “DNA is far beyond what it’s been in the past”; DNA 

was going to tell the truth; it was obvious what the DNA would 

say; DNA was not going to “fly across the room”; appellant would 

be unable to explain once the DNA test comes back; they knew 

what it was going to say; appellant touched G.S.; and there was

18



no point in delaying the inevitable. (2CT 497-501, 507.) The | 

opinion is splitting hairs, as there is no difference between 

misstating what scientific evidence will show (e.g., DNA stays on 

skin after a bath, is far advanced) and that police know what it 

will show and stating that police have physical scientific evidence 

against you.

Similarly, the opinion erroneously fails to see the 

minimization of appellant’s crimes and the implied indications of 

leniency. (Appendix A, typed opn., p. 48.) The opinion focuses on 

O’Nesky’s statement that he did not believe appellant hurt or 

intended to hurt children “but what happened has happened,” 

parsing the word “but” and claiming that its use showed 

appellant O’Nesky did view the offenses as harmful crimes.

{Ibid.) The opinion seems to suggest that, out of all the 

minimizations spouted by O’Nesky, appellant would have clearly 

seen O’Nesky’s real meaning if only he had paid more attention 

to O’Nesky’s use of conjunctions.

This Court should grant review to determine what level of 

overreaching is permissible such that an implied waiver is still 

knowing, intelligent, and voluntary and to determine what level 

of psychological coercion is acceptable before a confession is 

rendered involuntary.
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III. THIS COURT SHOULD GRANT REVIEW TO DETERMINE 
IF APPELLANT’S RIGHT TO PERSONAL AUTONOMY 
UNDER THE SIXTH AMENDMENT AND MCCOY V. 
LOUISIANA WAS VIOLATED WHEN TRIAL COUNSEL 
CONCEDED GUILT IN CLOSING ARGUMENT AS TO COUNT 
1 WITHOUT APPELLANT’S EXPRESS CONSENT.

On appeal, appellant argues that he was deprived of his 

federal and state constitutional rights when counsel, without 

consultation with appellant and without appellant’s express 

consent, overrode his personal choice to defend against the 

charges, rather than to admit guilt, and to put the prosecution to 

its burden of proof rather than to concede guilty wholly or 

partially, and instead conceded guilt as to Count 1, a charge of 

lewd and lascivious act on a child under 14 years old (§ 288, subd. 

(a); B.S.). (AOB 89-97; Supp. AOB 5-12.) Under the recent

authority of McCoy v. Louisiana (2018)__ U.S.___ [200 L.Ed.2d

821, 138 S.Ct. 1500]), appellant was deprived of his Sixth 

Amendment right, as applied to the states under the Fourteenth 

Amendment, to choose the objective of his defense and to insist 

that counsel refrain from admitting guilt, even when counsel’s 

experienced-based view is that confessing guilt results in some

advantage to the defendant. (Id. at p.__ [138 S.Ct. at p. 1505].)

“With individual liberty — and, in capital cases, life — at stake, it 

is the defendant’s prerogative, not counsel’s, to decide on the 

objective of his defense: to admit guilt in the hope of gaining 

mercy at the sentencing stage, or to maintain his innocence, 

leaving it to the State to prove his guilt beyond a reasonable

doubt. (Ibid.)
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The opinion of the Court of Appeal found there was no 

violation of appellant’s autonomy under the Sixth Amendment 

and McCoy because defense counsel did not concede guilt. 

(Appendix A, typed opn., p. 53.) This conclusion was erroneous, 

rejecting the prosecutor’s view of the concession and his 

informing the jury of the concession of guilt.

In McCoy, supra,__ U.S.___ [138 S.Ct. 1500], the

defendant was charged with the capital murder of three in-laws.

(Id. at p.___ [138 S.Ct. at p. 1506].) His attorney concluded that

the evidence against him was overwhelming and that, absent a 

concession at the guilt stage that the defendant was the killer, a 

death sentence would be impossible to avoid at the penalty stage. 

(Ibid.) When consulted two weeks before trial, the defendant told 

his attorney not to make that concession and to instead pursue 

acquittal. (Ibid.) In opening statements, the attorney told jurors 

they could not hear the prosecution’s evidence and reach any 

other conclusion than that the defendant had committed three 

murders. (Id. at p.__ [138 S.Ct. at pp. 1506-1507].)

The Supreme Court examined “the question of whether it is

unconstitutional to allow defense counsel to concede guilt over 

the defendant’s intransigent and unambiguous objection.” 

(McCoy, supra, U.S. at p.

high court held that “[t]he Sixth Amendment guarantees to each 

criminal defendant “the Assistance of Counsel for his defence” 

and that “the right to defend is personal, and a defendant’s choice

[138 S.Ct. at p. 1507].) The

in exercising that right must be honored out of that respect for 

the individual which is the lifeblood of the law.” (Ibid., citations
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and internal quotation marks omitted.) To gain that assistance, 

“a defendant need not surrender control entirely to counsel,” 

although “[c]ounsel provides his or her assistance by making 

decisions such as what arguments to pursue, what evidentiary 

objections to raise, and what agreements to conclude regarding 

the admission of evidence.” (Id. at p. 

citations and internal quotation marks omitted.) “Some 

decisions, however, are reserved for the client — notably, whether 

to plead guilty, waive the right to a jury trial, testify in one’s own 

behalf, and forgo an appeal.” (Ibid.)

“Autonomy to decide that the objective of the defense is to 

assert innocence belongs in this latter category.” (McCoy, supra, 

[138 S.Ct. at p. 1508].) Like refusing to plead 

guilty in the face of overwhelming evidence despite an almost 

certain conviction or rejecting representation by counsel despite 

lack of professional qualifications and an increased likelihood of 

an unfavorable outcome, a defendant may insist on maintaining 

his innocence at trial because the defendant may not share 

counsel’s objective. (Ibid.) “When a client expressly asserts that 

the objective of ‘his defence’ is to maintain innocence of the 

charged criminal acts, his lawyer must abide by that objective 

and may not override it by conceding guilt.” (Ibid., emphasis 

original.) If, following consultation with the defendant regarding 

the management of the defendant’s defense, counsel may not 

override that objective or interfere with the defendant’s decision 

to tell the jury he was not guilty. (Ibid.)

[138 S.Ct. at p. 1508],

U.S. at p.
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Here, as did the defendant in McCoy, appellant clearly 

expressed his personal decision about the objective of his defense, 

pleading not guilty to all counts and denying all allegations when 

arraigned (1CT 26) and re-arraigned (1CT 207-208), testifying 

under oath that he had not touched or sexually assaulted any of 

the boys {<6RT 734-736), “[t]hat’s the truth’ (6RT 733), and that 

he had told the truth at the beginning of the interrogation, when 

he told the detective he had never touched any of the boys (6RT 

733).

Shortly thereafter, counsel conceded appellant’s guilt as to 

Count 1, implicitly conceding guilt as to all the counts, since this 

was the type of case where all or none of the offenses occurred, 

and tacitly admitting his client was a liar and a perjurer. (8RT 

840.) Counsel was required to abide by appellant’s personal 

decision about the objective of his defense. This decision was 

reserved to appellant under the Sixth Amendment. Instead, 

counsel overrode that objective by conceding guilt, expressly 

forbidden by McCoy. Appellant’s Sixth Amendment right to 

control the objective of his defense was violated.

Alternatively, appellant argued, counsel was ineffective for 

failing to consult with appellant and obtain his consent to plead 

guilty as to Count 1. (AOB 89-107, citing U.S. Const., 6th 

Amend.; Faretta v. California (1974) 422 U.S. 806, 819; United 

States v. Gonzalez-Lopez (2006) 548 U.S. 140, 144, 146; Rock v. 

Arkansas (1987) 483 U.S. 44, 49, 52; Brooks v. Tennessee (1972) 

406 U.S. 605, 610; McKaskle v. Wiggins (1984) 465 U.S. 168, 174; 

Jones v. Barnes {1983) 463 U.S. 745, 751; Gonzalez v. United
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States {2008) 553 U.S. 242, 240-251; Lee v. United States (2017) 

[137 S.Ct. 1958, 1968-1969, 198 L.Ed.2d 476]; 

Simmons v. United States (1968) 390 U.S. 377, 394; Florida v. 

Nixon (2004) 543 U.S. 175, 178, 192.)

This Court should grant review to determine whether 

counsel conceded guilt in violation of appellant’s rights under the 

Sixth Amendment and McCoy.

U.S.
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DECLARATION OF DAVID KUNTZ

I, David Kuntz, declare:

1. I am the defendant in People v. David Allen Kuntz (Kern County

Superior Court No. BF161652A) and the appellant in Fifth District Court of

Appeal Case No. F074975.

2. I am competent to testify in a court of law, and, if called to

testify, would testify of my own personal knowledge to the following facts.

3. Richard Ramos was the attorney who represented me in superior

court in this case.

4. I wanted to plead Not Guilty to all charges, and I wanted to go to

trial. The reason for this is because I am not guilty of the charges against

me. I was manipulated and psychologically coerced during my 

interrogation while in a mentally debilitated state of mind.

5. Sometime between December 2015 and February 2016, during

my first or second meeting with Mr. Ramos, I told Mr. Ramos I wanted to 

MjT
pleacP^uilty and go to trial 

sure I get found innocent?” Mr. Ramos stated firmly, “Let me be clear, my

. I asked Mr. Ramos, “Isn’t it your job to make

job is not to give you false hope, or to tell you you will win this. My job is

to tell the truth to the best of my knowledge and ability. My job, if possible,

is to get you the best deal, and if all else fails, negotiate a better sentence.”
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6. I had two discussions with Mr. Ramos regarding possible plea

deals, between October and December 2016. The first discussion

concerned a plea deal of 15 years to life, when I explicitly told Mr. Ramos,

“I don’t want to plead guilty to something I didn’t do.” Mr. Ramos stated

he understood. The second discussion occurred a few days later. Mr. Ramos

informed me that the only deal was 25 years to life. We both agreed that 25

years to life was not a deal, and we both determined that trial was our only

option.

7. Mr. Ramos never discussed his plans for closing argument with

me. Before trial, we had two meetings in which we discussed what would

happen at trial. The only topics during those discussions were the

credibility and motivation of Veronica, my interrogation by police, and

whether I should take the stand. Mr. Ramos never discussed his closing

arguments with me.

8. I did not know Mr. Ramos was going to concede my guilt to any

count during closing argument. I thought Mr. Ramos and I were in

complete agreement when we determined that my taking the stand and

testifying was our best bet at discrediting the interrogation and claiming my

innocence as to all charges and allegations.

9. During closing arguments, when I heard Mr. Ramos say that

“Count 1 is the only confession” and “It’s the one my client actually cops
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to,” I remember being dumbfounded and confused, trying to figure out

what Mr. Ramos just said and why. I remember thinking, “Can I object to

this?” and “Can I say anything at all?” I didn’t know what to think or what

to do.

10. I didn’t even fully comprehend what had happened until the

prosecutor, during his closing argument, stated that Mr. Ramos had, in fact,

conceded my guilt as to Count 1. At that point, Mr. Ramos whispered in

my ear “I didn’t do that.” Again, I was completely dumbfounded and did 

not know what to say. I didn’t know if I could say anything at all. I didn’t

know if I could address the court. I didn’t know iff could object. I didn’t

know if I could do anything other than sit there and trust the one person,

Mr. Ramos, who was supposed to be defending me.

11. I had no opportunity to speak with Mr. Ramos about his

conceding guilt as to Count 1. After the jury received its instructions, I was

immediately escorted to a holding cell. I did not see Mr. Ramos again until

the jury had reached a verdict. Even then I was in the court room only long 

enough for the jury to read its verdict, and then I was escorted back to the 

holding cell. I did not see Mr. Ramos again until sentencing a month and a

half later.

12. At no time did Mr. Ramos reveal, suggest, or imply that he was

going to concede guilt to any count. Mr. Ramos conceded my guilt without

3



my knowledge, without my consent, against my express “not guilty” plea, 

and against my explicit instructions to him that I wanted to plead not guilty 

and go to trial. At trial, I took the stand and testified specifically to express 

my innocence of all counts. Mr. Ramos was in error when he conceded

guilt to Count 1.

I declare under penalty of peijury under the laws of the State of

California that the foregoing is true and correct.

in Soledad, California.Executed on n(r/ld/'zciq
(date)

David Kuntz
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

faviJ Kvrt+Z-
Dcto#r$

Date: TjOTjS


