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TJaiifi'ifl-Apfltet, )

) OMiiARPEADT ROMTHl UNITED- 
| S TATES DISTRICT COURT FOR 

:CC>l^tf>l!Trrsr: ■■ lffl|; WESTERN: PISTKIPTOE
OF BERRIEK, named as Berrien County ) MICHIGAN
Goyerrtment,

v.

>
:peMant^A©|>eIi|s, )

mm±m.

Setons;; :!SUPI^lINilCE,CO@K;sMcl READLimCfecpiUudges,

Owen W> iarhafey, a pro :se Gepifia:..resident :appals.;a distri6( court: order1 denying1 his 

TederaF:Rufe::P;CtP::Proeediire::6f)& ariiipl poMofifijrrrgtieTlSosa: the: district! court’s prior 

judgment dismissing his eiWI complaint,TTiis::easefe:fceetrTei|rred:tQ::a.panei^ pTthe court that* 

upon. exarairiattQri. ;uhanim<Msly agriCiphat: ;pral::arpmeut:us::n|t:lcecied. ^e'Ted!.: .R,;;.App;:;.F,:

. :ln:20I%iBamaby tiled. iiis::!iawsuit.:apini.::ieriifen::Coup#,. Micitigah^-apd & Treasurer, 
ihret: WitkowsEw after the defend an:ts; tore closed: on and then sold: B arnabWa real: property in 2010. 
:after;he::lalled: to pay property taxes, approximatelyyears:after the auetforr of his property: 

Barnaby Metfaistate couri:motidB:;fsr:a:hew |preelds:hiC::h@#lhg:; arguing that the delchdahWhad

■ ■ *,
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sold| his property■ in :violation. of a:piti;a|vpa|§dp--p|a!f agreement'that he had allegedly1 :eniere0■ 

into with 'Witfeowsikh :;FoIIoWing: an ewcieriiary hearing, tiieatate; court den;ied; the: motion, 
pbpc&duig that Bamahy failed tm establish-, that an::agreementLexisted.: la: one: of several post-: 

judgment filings,:Bamahy argued thafthe delendaitsMld;itsproperty ip: wlatipm of stafe law 

because :they didmot first ©btam mrfpieelpsurepdgmehh poring a; hearmg:orj:::the motion for 

■ reconsideration, JudgeJohn B: pewartd recognized the defendants-5 error but: still denied: Eamaby’s: 
modem sonqjuding|hat; flj rmdd^Midhigmyiaw,a:sale:of::proprty::canrbe:set,aside ortlf iffhe; 

sales:procedure Was so egregious that it violateddue;prepss|:and; (2) becauseBarnaby had notice; 

df the ;auetiom was present fbrdt^andiiunderstoodth^hts property had; beep; sold, and because he 

then waited several years befoe.:suing;:tO::protee:t;his right®,;the: frocedufe: dp hot: 'Violate due; 

process, Barraaby appealed,tonoeyail;
In1 his 2014 federal lawsuit, Barndby: asserted! claims: Of ;ff aodulent; misrepresentation and: 

emission against each defend^tyelaims ;Pr :Re|lgenees;nnoonsoionability, and theft against; the: 

treasurer ■only;: a due^prOGgss Oiaim: against: both defendants.;; :and: claims against each defendantder; 

breach ;©f contract and breach of the ;dn|v: of;good; faith::and; ;fair dealing:..; Ehe; disiftet: court 

dismissed :Bamatey's::CoihpIaint Odder-See; Gwrf $ Appetite

;Gase; IMMS

w mmnn,.ma u 46211 ;eg JP -;MfeK Fid P. We vacatedpe

:d|sfti;et:00uft,s.judgment and.remahded;the case to the district; court, cone.ludsng thatMmkgr- 

;lmMnandM;h0t;bar.Barn;aby,s claims, Mmm^^Mikawski^MoL :l;d-i;207: {bth: Cift Feb. 17,

20;171 foiderf
Pit remand, ;the parties filed; poss^ffiotiohs 'fer sumihaiy; judgment;. Dh-January 12, 20T8. 

the district cop: granted the defendants"' motion,; coMitidmg thatt he: principles: oFfcs;judicata and 

colateral estoppel barred ;the. mporttyof Barnaby’siciairnsibecause he had already litigated those 

Court and couldmot telltlpte; them in;;a;.Pderai ;&fmh,,ahd that; BatMby’ssame issues in state
uhoonseiOMbllity claim Piled because uneonseiohability: is a. defense to a breaoh-oftcohtracf claim

and not itself a cause of action undefisiai: law. Bipabymppealed and we affirmed;. 'Bmmhy v. 

Mthmsld, :75:8;;F..Aptfxl43;i; fpt pr, 201 ;8| f per burp#.
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igrarrti jig; the: ideferidarits:"-: ;mot:i©rit: |f©r; gumoiary; j wcigroept,:' 'Sariiab;^;aijgiie|;#iat;!:he distriereouit’s:. 

order:lfofepdahts; and foisepyi*' s order afflraimg foatfodgpent: 

‘vdld^fceeawseithe-resijydicat^
statepGwrtpdgments,;^■jparnaby-argtied.diatithe:#lenGla!jts obtained 

by iepronjittHTg Ikud; an
In foe order; approv:in|. ithefolepf: hlspfopefoi, ;!foxi,; be argued -foal dieistaie^burt fodgmentiVare: 

Void bieause :Staie^dodges;• John:©e wane:apd:■&feed-:BuifoaUgib■ conspired: with: foe: defendants to 

deprive ■ hint.: of due process iandaatitheijudpsAoiild haye::reeused: themselyes^tider 2l...li,S^. 

iS 45K:aP:and:Mi0hi:gan::iaw, j'B«¥Tid|3!iy^=a-fe.c>::m:p;VHedil-tg*-;-ftib-:ia»i©^srs'ized briiebapdifbo'^eMt^IItt 

light O^the defendMts' Miufo fofoiprndfo: :hp::'RiJe :fi motion.: Ilefosirifovoburf: granted 

'ijBaroaby^:m0tii0p:t6i|t1e:anbverS|MdIbriebdeiiedbtetp0tion.®;'sdel^it?;”ondidemedi:hiiSirec}0est

ifor-reheif tratb|ddgfpentbecaap!:Eam:aby^::arpraents:had^ai:readybeen:f4ee4ed.hythe::dfstriGt

OOuptandiort appeal;.
:;Do;appeaL.B:arnaby::f©assertsfo^ erred-vdiestiitgrantediiie-

befendantfomotion for Pumipativ judgment because the riding;was; based; on: %bidb state court 

JnbgfoMtfo He ©ontirtues fo'O^foatfoedefcndaofeidid oetObjiect^Q: ©rchaMengpfois :Rtite: 60 

.foOtidiO-pafoaby moves JooxpeditetheOppeal,
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are

■: :W©:;reviewfoe denial, o^ of:discretions■ MscMekv

■:^^r/7::i67S;;n3dd67a.,62t:;^::Oife;;20J;gJ.:.:fe;wiil::reverse;;te;an:a;bUse oPidlseMdon:Oniv ibwo:: 

i$ae:#mly;eortvmced that bhe;briftlf:fi&pbf;vriPete::a^!raisi;aifc@:i'Hy;on ^eaHy^erranedus^ridmgs:

;of:foci,dmpfoperly^appMng foe ilawpOrbsihgiahierrorsedusdeph standard, hi: WmkerC:: City’ of
abl Mfofo grant relief

'•. ^hTfodgmentfortlie folfowingfoasoM;;:;
;{$):: mistake;,: Inadvertence, surprise, or excusable neglect; (2) newly discovered 
ithrldeneethatj withireasonabte diligMceipouM not have- been discovered in time to; 

: move for a new trial under Rule 59(b); (3) fraud misrepresentation, or 
miseonduietby air opposing party; (4J;the:judgment hvvbid; (5) foe judgment-has.

: vj:
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feeerr satisfieii pleased or discharged: it isbased on an earlierJudgment that has 
been reversed or vacated: or applying it prospectively is no longer equitable; or (6) 
anymother reason'that just ille$: relief.

bed. P AOfhl: Conyunce

the court to ■ rule: in jr I $: Orbef: favor: by pres entingoew: explanations f legal thepri e s:,: or: proof;" Jwks.

Barnahy Is mot entitled to Rule^Pfb^iielief ;undef:istd?seetionsr4bM^ or

because be fifed the niptbndnMareblP^.w

M18 order:granting:Summary1 judgment: for;the;defendatife■ See PedyR..::€iy.::P.::60fctffa.: In 

addition,: despite B#naby’:s afguraepts, he is:;:hpt::ePit!ed:;;fo::reiief undcr::subseetions;:(b)^:-artd 

{fe)p:)-because'be failed::to present: any persuasf:ye::Support::fbr:lis; assertions: that the: state court 

Judgments Concerning tlie:fpreciosare::sale:Qjf1ns-prQpeidy::were::bbtained by: ft and: pn,the coUrtl; 

Batnaby merely made conclusoif :|I!egapbhf :fhft; the ;#fendants:-engaged, in Ibapduient: conduct 

and that the judges conspired with the defendants to deprive him of due process.:. And contrary to 

Barn^y’sassertipn^ ;iMge^iNy"'S:brder:denying:hIS::State'-court: motion: to: vacate: t!te:&reeiQsure 

untimely d/d :m m4u.de, a determination: that: the. prior; State: .court judgments: were void;sale as

Finally, :feM .Under subsection: ®(6|) is ayailabje: "‘drily in exceptional or extraordinary

4rcum:stances;whleh;:.afe not apifssed:by;diB::grst;:fivemwmbered: elaiisesmf the Ruiefi: Stokes v. 

Wiffinm* 47S FAdifm 73:5:»:(Ste.:50#yfper:eummyfq:uotmg:Oik v. Gmp^.

910. -:sm ptli- Gir.: 1990)). ;BamPy’S::aifuments;are:more properlymharacteriz:ed^as: a

claim under .subsection: fbRA) ^because he maintains that the state, court judgifients—ahd1 

presumably, by extension, the Pderaf .court. JudgmeiMfe: void based; .dm fraud ■allegedly 

-- - - ■ iited'during thd state :<murt;ibreclpsure:pfpccedtng;:- ® erefbre, relief under subsection: (bp):.coramt

is unavai lable;

Rule 60(d)

:flte distrlct:Court:;also.:did::not abuseidfs-diseretiGh in denying .BafMaby’s: request for relief: 

:fromJudpneiit:pursuant tOrRule:;b0|d)|:i:|:and:: (iff:
;tlavai!ablemhSy;:to:prevent:a::pave:;m}:scaffiage:df:jUstice;,r! lit111:
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■ igiarftiifiiSi-rjf-iliHdgrtseht: :sh;lGriiIi3:; ^■ nwraieafei^: -iyi- ®!to; r*i?reverif: a i gmv:4g .miiscmriof!jiusiti^ei:?^ SmM<

As for Rule#C#(3;), fraud :^:ihe;coart:inxotees:e6pfc:::
il) on the part of an officer of the court: that 2) is directed to tlie:j-i^?©iiali#ae.hm6tiy;- 
Itself; 3) is intentionally false, willfully blind to the truth, or is in reckless disregard 
for the truth; 4)is a. positive averment or a concealment when:'efie:is: ;und;e;r a:.dytf 
to disclose; and 5) deceives the court,.

■darter Barnaby's allegations of fraud arenot

:di reeted: at: the districtcourt ^rttceedihiinvolyinlihis IHeraj .lawsuit;, ^athetyhe:ishfetliengiug 

fraud thatallegedly-decorred■ during the priorspepart;pfoceedinp.,

'Recusal
' Finally, Barnaby U idt -ehtiledrto: reliefiUoder-Rule:::©^ or (d)i based: 0n the alleged: 

disquaiificatiohand:Mlureof certain:statecouttjubges:toirecusethemselves fro® the:proceedings.; 
Barnaby argued; that its- claims weremot:Prted:;by tppdieataand:.issue' pi*eclusidB;;because: ihe; 
state coUrt;lwdgments ;wef e void, hi; part,; heepseiudges; Devpieand: BUtzbaugb were disqualified 

:%s:a:matterdf lawr,;ftom issuingJudgmentsinhispaseibeeaUsethey conspired with hit: defendants 

ito. deprive.- Bafriaby oflis due;;prQcess:ri|hts.
Rurstianf % :28:fL:S.:e.4::45&fah-^la1nv.wstlee; Me, dr .magistrate judge: pf the: United' 

States ahail disqualify himself iff: any proceedihiilnrvrhicljls; impartiality. might: reasonably- be 

questioned.^ A judge: must ifecuse frimselfonly ‘‘where a reasonable: person with: knowledgepfall' 

the ifadfe::would; conclude ip:tJie; j wdge-s: impartiality ■■might:reasonably ■be: questioned Burley v.

'■F■ 4dAOfi: 6? 6 /6th ©if:.'201:63: fauoting:IMtM Stales v:-Adams. ■ 722: Fl3d: 788. 837 

^th Glrt-ldlSih lpUfsuanth3'Michtgp;Court:Ruie2;§ilrdisquaiifieMiOh:Of'a:jUdge:is:;wafrptid- 

if the judge has -a serious rtskpfaciualhiasUmpaGtihgfheiueLptdeess rights: of a; parry::” jVfrbifr 

Ct. R. iMSglCliM- ;;Here5 ;fbr::the:reasortyexpreSsed;:abosi,Bapaby5s enhetusoryassertions: 

.that the: judges conspired with the delhdahp.aprUhhouMprandpbnrtItutemofhiugmore than 

■ challenges-' to the- rulings- issued with respect: to the-state^court- forfeiture proceedings:.
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UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF MICHIGAN 

SOUTHERN DIVISION

v. Case No. I:14-cv~l279
j-Iom-iife.E Carmody

iRiTWlTKOMRI, eta!.t 
©efendants.

7
Order

IS
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i;nited states district court
WESTERN DISTRICT OF MICHIGAN 

. SOUTHERN. DIVISION;

OWEN W. BARNAESN^

SiC Ellen ifeCamtody:nmm
:€ase: Hq,- : I d 4-ey-i 279;:%

BRET :WITR© et .al *s-

Defendants.
f

mmm
Titsipatter iis heferefee Cam w Pia mtlfTs: Motion fenRelief .fern - J.ddpaiBk (ECF

Motion to Jile Uengtliy irlef.; (ECF Mfe W% atiE F:]aMfTs;M(>ti(M:.tg:;GfeeI 

As; discussed ipeteRIaMtilTs.patloF p: file:lengthy1 brief Is

Ns. 173T MamtifFs 

Fialntiffis Motion, CECF No. im

igranted-afeHaiPiffiSbfeiritwo'molionsarepenied1..

:Plaintiff Initiated fe'is acfcfe 2fe4y;chaUengmg; actions i#Fe® by Defendants In

The: Com; enteredEspouse to RlaintJfFs felurevto: pay property fe»fe:Fe; certain real property.

'pdgmentfer Defetfeantspn JahuaTyiIJylGP.: The:S:iph:CMuit-subsequentiy:affi£ped:£bis:'€aurt;S:

detepfiimtionin an order :datedieCenfeer:Ifepife FlaMtlfThow repps to this Court seeking; repr

piaifeff also ■ seeks:;leave: to; file; a: brieClengthier than allowed: by ideal:feomfeis Gourtfe judgment 

mie,whieEfeeCourrherebygrants, Plamtlfffes&mevesfeeCpurtmgrM

I tidgpent because Defendants:have.felled to respond^feereto,- Mhiefe;fee:Court hereby #hies.;

otion fenrelieTfeomdudgmentyPiintii: fells to present any atpmentthatthfe 

Cotta :aadfer fee; Sixth: Gifeufeharhnt already ednsMeretT and rejected.: Plaintiff; has felled to-
:fnhls:m
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Pkint!ij^S:mQtian:fe ...
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M:E1feR€amodyiirnty^piiiRiop
ELLEN S.C&MM 
U.S. Magistrate4udfp
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OWEN W. BARNABY 
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Cpunfy Ooyenrpent.
Defendants- Appdiees,
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BEFORE: mHiHHSfflCH,:C00l<.;.an3:REM)LiR, :Circiiiyy5iges>

The =^^fEvnsd.:? ;Ttie oiriginai: paneTftasi laviewadthe:

peiitfeiYfcr ; rehearing ianddQncjddes^ infi© petition were fully co hsiidefecli

ioponTteoriiinaiisabmissioniahiMsidh^w^

■wm. :;ftlb#dg#;has:r©epested;ai»

:fflerMbre, ithe:petiohT$^ehied^

■FurSihert; the appellant ■& :ntotian ifdt iofarif feationi on |unaufihef feed :pra etipe of |aw|, is: dioiilecfU
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BeRriraft: S. Hunt, Clerk


