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Synopsis

Background: Petitioner, who had unsuccessfully appealed
her state court convictions for diversion of services,
misapplication of government property, and conspiracy, 103
A.3d 1, sought writ of habeas corpus pursuant to § 2254.
The United States District Court for the Western District
of Pennsylvania, Mark R. Hornak, J., rejected petition.
Petitioner appealed.

Holdings: The Court of Appeals, Matey, Circuit Judge, held
that:

[1] petitioner was not “in custody” as result of diversion
of services conviction, and thus District Court lacked
jurisdiction to review petition regarding such conviction, and

[2] petitioner's convictions for misapplication of government
property and conspiracy did not violate petitioner's right to
due process.

Affirmed in part, vacated in part, and remanded with
instructions. '

West Headnotes (2)

(1]

2]

Habeas Corpus ¢= Particular issues and
problems

Petitioner, who was sentenced “without further
penalty” following state-court conviction for
diversion of services, was not “in custody” as
result of such conviction, and thus District Court
lacked jurisdiction to review petitioner's habeas
petition regarding such conviction in prosecution
for diversion of services, misapplication of
government property, and conspiracy; sentence
contained no penalty of incarceration or
confinement of any kind, and although petitioner
argued that sentence was consecutive to
sentences imposed following convictions for
other offenses, District Court reviewed each
offense independently. 28 U.S.C.A. § 2254(a);
18 Pa. Cons. Stat. Ann. §§ 903(c), 3926(b),
4113(a).

Judges & Criminal responsibility

Former state Supreme Court justice's state-court
convictions for misapplication of government
property and conspiracy, which occurred after
she allegedly misused official resources, did
pot violate justice's right to due process;
although justice argued that state judiciary set
rules governing use of office space, staff, and
resources and that basing criminal liability on
workplace rules invited arbitrary enforcement,
state statutes under which justice was convicted,
which existed independently of workplace rules,
indicated that misuse of government property
and diverting services was a crime, and while
justice argued that prosecutor only satisfied
burden by showing justice's awareness of
workplace rules, trial judge instructed jury it
could not find guilt for violation of such rules.
U.S. Const. Amend. 14; 18 Pa. Cons. Stat. Ann.
§8 903(c), 3926(b), 4113(a).

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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*707 On Appeal from the United States District Court for the
Western District of Pennsylvania (D.C. No. 2-15-cv-01225),
District Judge: Hon. Mark R. Hornak

Attorneys and Law Firms

Patrick A. Casey, Esq., Suzanne P. Conaboy, Esq., Donna
A. Walsh, Esq. [ARGUED], Myers, Brier & Kelly, LLP,
425 Spruce Street, Suite 200, Scranton, Pennsylvania 18503,
Counsel for Appellant Joan Orie Melvin

Stephen A. Zappala, Jr, Ronald M. Wabby, Jr. Esq.
[ARGUED), Office of the District Attorney of Allegheny
County, 436 Grant Street, Pittsburg, Pennsylvania 15219,
Counsel for Appellees District Attorney Allegheny County
and Director Allegheny County Probation Services

Before: JORDAN, BIBAS, and MATEY, Circuit Judges.

OPINION *
MATEY, Circuit Judge.

Former Pennsylvania Supreme Court Justice Joan Orie
Melvin filed a federal habeas petition challenging her state
court convictions for diversion of services, misapplication of
government property, and conspiracy. She argues that each
of these convictions violates due process because they were
based on internal workplace guidelines. We disagree. And
we lack jurisdiction to consider her challenge to count two
for diversion of services as she is not in custody for that
conviction. So we will affirm in part and vacate and remand
in part with instructions to dismiss for lack of jurisdiction.

L. BACKGROUND

Orie Melvin became a judge in 1990. She rose steadily
through the judicial ranks, becoming a Superior Court judge
in 1997 and winning a seat on the Pennsylvania Supreme
Court in 2009. In 2013, she was convicted of misusing
her official staff, office, and resources to promote her
political campaigns. Her sisters, former Pennsylvania State
Senator Jane C. Orie, and Janine Orie, who was also Orie
Melvin’s judicial aide, were convicted of similar crimes all
resulting from the same scheme. Orie Melvin appealed her
convictions and sentence in state court with minimal success.
See Commonwealth v. Melvin, 103 A.3d 1 (Pa. Super. Ct.
2014). She then sought a writ of habeas corpus under 28

U.S.C. § 2254 before the District Court, which rejected her
petition on the merits. We granted her a limited certificate of
appealability, We *708 have jurisdiction under 28 U.S.C. §
1291 and because of our grant of a certificate of appealability
under 28 U.S.C. § 2253. On federal habeas review of Orie
Melvin’s state convictions, we defer to the Pennsylvania
Superior Court and will uphold its decisions unless they
arc “contrary to, or involved an unreasonable application
of, clearly established Federal law....” 28 U.S.C. § 2254(d)
(1). Because the District Court did not hold an evidentiary
hearing, our review is plenary. Abdul-Salaam v. Sec’y, Pa.
Dep 't of Corr., 895 F.3d 254, 265 (3d Cir. 2018).

II. WE LACK JURISDICTION TO
REVIEW NON-CUSTODIAL JUDGMENTS

[1] Under the Antiterrorism and Effective Death Penalty Act
of 1996 (AEDPA), a federal court has jurisdiction to hear a
habeas petition only if the petitioner is “in custody” under
the judgment of a state court in violation of the Constitution
or laws or treaties of the United States. 28 U.S.C. § 2254(a).
Custody is a “non-negligible restraint on ... physical liberty”
resulting from a conviction. Piasecki v. Court of Common
Pleas, 917 F.3d 161, 166 (3d Cir. 2019) (internal quotation
marks omitted). By contrast, Orie Melvin was determined
guilty but sentenced “without further penalty” on count two of
her diversion of services convictions. (App. at 176, 301.) She
received no sentence of incarceration or confinement of any
kind on that count and thus suffered no physical restraint. She
argues that her sentence was consecutive. But we review each
offense independently. Maleng v. Cook, 490 U.S. 488, 490
92,109 S.Ct. 1923, 104 L.Ed.2d 540 (1989). So a defendant
convicted of multiple offenses can be in custody for one
but not for another. If invalidating a conviction will not
alter the restraint, the habeas remedy is unavailable for that
conviction. See id. at 492, 109 S.Ct. 1923. Orie Melvin’s
sentence on count two did not alter the restraints imposed
by her conviction, so we lack jurisdiction to consider her

challenge on this point. 2

III. THE CONVICTIONS DID
NOT VIOLATE DUE PROCESS

[2] Orie Melvin argues that the Pennsylvania State Judiciary
and, more narrowly, individual judicial chambers set the rules
governing use of office space, staff, and resources. She notes
that a violation of those rules is subject to penalties imposed

WESTLAW  © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2
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by the judiciary. She thus contends that basing criminal
liability on workplace rules invites arbitrary enforcement, in
violation of her right to due process. We reach a different
conclusion.

The Supreme Court has long observed the “basic principle
that a criminal statute must give fair warning of the conduct
that it makes a crime.” Bouie v. City of Columbia, 378 U.S,
347, 350-51, 84 S.Ct. 1697, 12 L.Ed.2d 894 (1964). A law
“so vague that men of common intelligence must necessarily
guess at its meaning and differ as to its application violates
the first essential of due process of law.” Connally v. General
Constr. Co., 269 U.S. 385, 391, 46 S.Ct. 126, 70 L.Ed.
322 (1926). To satisfy due process, “a penal statute [must]
define the criminal offense [1] with sufficient definiteness that
ordinary people can understand what conduct is prohibited
and [2] in a manner that does not encourage arbitrary
and discriminatory enforcement.” Skilling v. United States,
561 U.S. 358, 402-03, 130 S.Ct. 2896, 177 L.Ed.2d 619
(2010) (quoting Kolender v. Lawson, 461 U.S. 352, 357,
103 S.Ct. 1855, 75 L.Ed.2d 903 (1983)). *709 Failure
by the legislature to provide “minimal guidelines” for a
criminal statute “may permit a standardless sweep that allows
policemen, prosecutors, and juries to pursue their personal
predilections.” Kolender, 461 U.S. at 358, 103 S.Ct. 1855
(internal quotation marks omitted).

Orie Melvin first argues that the Pennsylvania statutes under

which she was convicted > do not purport to regulate political
activity and do not give notice that violating a workplace
rule may lead to a criminal offense. But the statutes make
clear that the misuse of government property and diverting
services belonging to another for one’s own benefit is a crime.
Conduct might, of course, violate both the norms specified in
an employee handbook and the criminal law. Examples from
theft, to harassment, to embezzlement spring quickly to mind.
That workplace policies may cover such a topic doesn’t mean
that the employee didn’t also violate the criminal law, and the
Pennsylvania Supetior Court has it right:

While the Supreme Court has adopted
a rule prohibiting political activity by
court employees, Orie Melvin was
not criminally prosecuted for using
her judicial staff to advance her
political aspirations.... Instead she was
prosecuted for the use, or rather the
misuse, of her judicial staff in violation

of criminal statutes prohibiting the
diversion of services belonging to the
Commonwealth to her own personal
benefit.

Orie Melvin, 103 A.3d at 15-16 (footnotes omitted).

Orie Melvin also argues the Commonwealth used the internal
judicial guidelines to amend the vague standards for criminal
liability. In particular, she reasons that the prosecution
only satisfied its burden by showing her awareness of the
workplace rules. But again, she was prosecuted for misusing
tax-dollars for private benefit, not for political activity. On
this point, the Superior Court found that the trial judge
gave clear instructions to the jury that they may not find
guilt for a violation of the judiciary workplace rules. See
Orie Melvin, 103 A.3d at 16 n.4. Moreover, in its briefing,
the Commonwealth points to the “overwhelming evidence”
against Oric Melvin proffered at trial. (Appellee Br. at
42.) This included evidence that she required judiciary
employees—during the workday and using public resources
—1to write letters to Republican party officials, draft political
speeches, fill out political questionnaires, prepare campaign
fundraising and expense reports, and write thank you letters
to campaign donors. One law clerk testified to personally
taking campaign checks to the bank to deposit. And citing
the trial court’s findings, the Commonwealth also highlights
that some employees testified to spending a considerable
percentage of their workday devoted to political tasks, rather
than performing the tasks related to the public jobs they held.
So there was ample evidence supporting the private benefits
Orie Melvin enjoyed.

Finally, Orie Melvin argues that Pennsylvania judges have
plenary authority over the conduct of their employees. She
notes that “at worst” violations of the workplace rules could
lead to loss of employment. (Opening Br. at 26-27.) While
improper conduct may cause termination of employment,
the rules do not supersede or step in place of penalties
proscribed under criminal statutes. And she did not *710
have immunity from criminal prosecution because of her
occupation as a judge.

In all, Orie Melvin’s arguments do not satisfy her high habeas
burden. The criminal statutes under which Orie Melvin was
charged and convicted exist independent of any internal
judiciary workplace rule. And her conviction arises from
criminal statutes, not for violating the internal rules. We

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. 3
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will thus vacate and remand count two of her diversion of

’ser.vm‘es'conthlon's with msFructlons to dlsml'ss 'for lack of All Citations
jurisdiction. We will otherwise affirm the District Court’s

denial of Orie Melvin’s petition for writ of habeas corpus, 798 Fed. Appx. 706

Footnotes

* This disposition is not an opinion of the full Court and pursuant to 1.0.P. 5.7 does not constitute binding precedent.

2 In so concluding we adopt the reasoning found in our opinions involving Orie Melvin's sisters.

3 A jury found Orie Melvin guilty of three counts of diversion of services, in violation of 18 Pa. Cons. Stat. § 3926(b); one
count of misapplication of entrusted property and property of government or financial institutions, in violation of 18 Pa.
Cons. Stat. § 4113(a); and two counts of criminal conspiracy, in violation of 18 Pa. Cons. Stat. § 903(c).

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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F KeyCite Red Flag - Severe Negative Treatment
Affirmed in Part, Vacated in Part, Remanded by Orie Melvin v. District
Attorney Allegheny County, 3rd Cir.(Pa.), January 14, 2020

2017 WL 1424030
Only the Westlaw citation is currently available.
United States District Court, W.D. Pennsylvania,

Joan Orie MELVIN, Petitioner,
' V.
Stephen D. ZAPPALA, et al., Respondents.

Civil Action No. 15-1225

I
Filed 04/20/2017

Attorneys and Law Firms

Patrick A. Casey, Donna A. Walsh, Suzanne P. Conaboy,
Myers, Brier & Kelly, LLP, Scranton, PA, for Petitioner.

Ronald M. Wabby, Jr, Office of the District Attorney,
Pittsburgh, PA, for Respondents.

ORDER

Mark R. Hornak, United States District Judge

*1 AND NOW, this 20 th day of April, 2017, after the
petitioner, Joan Orie Melvin, filed a petition for a writ of
habeas corpus, and after a Report and Recommendation
was filed by the United States Magistrate Judge granting
the parties a period of time after being served with a copy
to file written objections thereto, and upon review of the
objections filed by the petitioner, and upon independent
review of the petition and the record and upon consideration
of the Magistrate Judge’s Report and Recommendation (ECF
No. 37), which is adopted as the opinion of this Court as
supplemented by the Court’s Memorandum Order of this date,

IT IS ORDERED that the petition for a writ of habeas corpus
filed by petitioner (ECF No. 1) is dismissed and, because
reasonable jurists could not conclude that a basis for appeal
exists, a certificate of appealability is denied.

IT IS FURTHER ORDERED that pursuant to Rule 4(a)(1)
of the Federal Rules of Appellate Procedure if the petitioner
desires to appeal from this Order she must do so within thirty
(30) days by filing a notice of appeal as provided in Rule 3,
Fed. R. App. P.

All Citations

Not Reported in Fed. Supp., 2017 WL 1424030

£nd of Document

® 2020 Thomson Reuters. No claim to original U.S. Government Works.
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F KeyCite Red Flag - Severe Negative Treatment
Affirmed in Part, Vacated in Part, Remanded by Orie Melvin v. District
Attorney Allegheny County, 3rd Cir.(Pa.), January 14, 2020

2016 WL 8740497
Only the Westlaw citation is currently available.
United States District Court, W.D. Pennsylvania.

Joan Orie MELVIN, Petitioner,
V.
Stephen D. ZAPPALA, District Attorney
of Allegheny County, et al., Respondents.

Civil Action No. 15-1225

l
Signed 04/07/2016

Attorneys and Law Firms

Patrick A. Casey, Donna A. Walsh, Suzanne P. Conaboy,
Myers, Brier & Kelly, LLP, Scranton, PA, for Petitioner.

Ronald M. Wabby, Jr, Office of the District Attorney,
Pittsburgh, PA, for Respondents,

ROBERT C. MITCHELL, United States Magistrate Judge

1. Recommendation

*#1 Tt is respectfully recommended that the petition for writ
of habeas corpus filed by petitioner (ECF No. 1) be dismissed
and that a certificate of appealability be denied.

1I. Report
Petitioner, Joan Orie Melvin, brings this habeas corpus action

pursuant to 28 U.S.C. § 2254, challenging her convictions
on charges of theft of services, criminal conspiracy,
and misapplication of entrusted property and property of

government or financial institutions, and the sentence of 3 .

years of intermediate punishment and 2 years of probation,
imposed by the Court of Common Pleas of Allegheny County,
Pennsylvania at a resentencing hearing on May 14, 2013.
In addition, Petitioner was ordered to pay all applicable
fines, costs and restitution and to send an apology letter
to former members of her staff and to all sitting judges
in Pennsylvania, the latter to be sent on a photograph of
herself wearing handcuffs. The Pennsylvania Superior Court
subsequently affirmed the conviction, but reversed the portion
of the sentence that required the apology letters to members
of the judiciary to be made on a photograph (the requirement

to send apology letters was affirmed, but not on a photograph
of herself in handcuffs).

Procedural History

Petitioner was a sitting justice on the Pennsylvania Supreme
Court when she was charged, on May 18, 2012, with having
misused her judicial staff and the legislative staff of her sister,
former Pennsylvania State Senator Jane Orie, to advance her
2003 and 2009 campaigns for the Pennsylvania Supreme

Court (she was at the time a judge on the Pennsylvania

Superior Court). (Pet. § 2.)1 Specifically, she was charged
by Criminal Information filed in the Court of Common Pleas
of Allegheny County, Pennsylvania, Criminal Division, at
CC 20129885 with: three (3) counts of Theft of Services, 13
Pa. C.S. § 3926(b); two (2) counts of Criminal Conspiracy,
18 Pa. C.S. § 903(c); one (1) count of Misapplication of
Entrusted Property and Property of Government or Financial
Institutions, 18 Pa. C.S. § 4113(a); two (2) counts of Official
Oppression, 18 Pa. C.S. § 5301(1); and one count of criminal
solicitation, 18 Pa. C.S. § 902(a). Petitioner’s charges were
filed following a grand jury investigation. Following a
preliminary hearing before Magisterial District Judge James
Hanley on July 30-31, 2012, one of the two counts of
official oppression and the count of criminal solicitation were
dismissed; the remaining seven counts were bound over for
trial. On August 14, 2012, the District Attorney filed a seven-
count information against Petitioner, corresponding to the

seven counts bound over for trial. (Answer Ex. 2.) 2

_ Previously, Jane Orie and another sister, Janine Orie (who

served as the judicial secretary to Joan Orie Melvin), were
charged on April 7, 2010 with theft and criminal conspiracy in
connection with the alleged use of Jane Orie’s Senate staff to
advance Orie Melvin’s 2009 campaign for the Pennsylvania
Supreme Court, The trial of Jane Orie and Janine Orie began
on February 7, 2011 before Judge Jeffrey Manning in the
Court of Common Pleas of Allegheny County and ended in a
mistrial on March 3, 2011, Following the mistrial, the District
Attorney filed an additional 16 counts against Jane Orie (for a
total of 34 criminal counts) and an additional 4 counts against
Janine Orie (for a total of 6 criminal counts). Judge Manning
severed the case against Janine Orie from the case against Jane
Orie. Following a second trial which began on February 29,
2012, Jane Orie was convicted on 14 of the 34 counts against

her. 3

*)  On June 1, 2012, Petitioner filed a motion for
appointment of an out-of-county judge to preside over her

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1
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case. On June 27, 2012, Judge Manning denied this motion,
(Pet. 9§ 3.) On July 2, 2012, Petitioner sought review of
this ruling by filing a Motion for Expedited Consideration
of Application for Extraordinary Relief and an Application
for Extraordinary Relief (Including a Stay of Proceedings)
Pursuant to King’s Bench Powers and/or Plenary Jurisdiction
in the Supreme Court of Pennsylvania, which was docketed at
No. 37 WM 20128. (Answer Exs. 4 & 5) (APP 34-39; 40-59).
On July 17, 2012, the Supreme Court denied the application.
(Answer Ex. 7) (APP 68).

On August 1, 2012, the Commonwealth filed a Motion for
Joinder, seeking to join Petitioner’s case with that of Janine
Orie. (Answer Ex. 8) (APP 69-75.) On August 23, 2012,
Judge Manning filed a Memorandum Opinion, which granted
the Commonwealth’s Motion for Joinder. (Answer Ex. 12)
(APP 153-69). Also, Judge Manning entered an Order of
Court reassigning the joined case of Joan Orie Melvin and
Janine Orie to Judge Lester Nauhaus. (Answer Ex. 13) (APP
170-73).

At status conferences on September 14, 2012 and October
26, 2012, Petitioner requested access to original electronic
evidence, including two terabytes of original electronic
evidence seized by the District Attorney from the office of
Senator Jane Orie pursuant to a search warrant on December
11, 2009. (Pet. 9 13.) On October 29, 2012, Judge Nauhaus
issued an Order directing the Commonwealth to provide
Petitioner with copies of the relevant grand jury transcripts.
(Answer Ex. 19) (APP 231). Also, Judge Nauhaus issued
Orders directing the Senate Republican Caucus and the
Administrative Office of the Pennsylvania Courts (AOPC)
to make all electronic evidence available for examination by
Petitioner. (Answer Exs. 20, 21) (APP 232, 233).

On November 2, 2012, the Commonwealth filed a motion

for reconsideration. (Answer Ex. 22) (APP 234-73). 4 On
November 5, 2012, Judge Nauhaus filed an Order of Court
modifying the Order for the grand jury transcripts by directing
the Commonwealth to provide the defendants with transcripts
of all grand jury testimony of persons that the Commonwealth
expected to call as witnesses at trial. (Answer Ex. 24) (APP
319-20). The Commonwealth’s motion for reconsideration
was denied as moot. (Answer Ex. 25) (APP 321-22).

On December 7, 2012, Petitioner filed an Omnibus Pretrial
Motion (Answer Ex. 34) and a memorandum of law in support

(Answer Ex. 35).5 Among the issues presented was that
her prosecution violated the doctrine of separation of powers

because it was based on an alleged violation of an internal
court rule. Judge Nauhaus orally denied the motion at a
hearing on December 21, 2012 (Answer Ex. 45) (APP 977).

On January 7, 2013, Petitioner filed an Application for
Extraordinary Relief Pursuant to King’s Bench Powers and/
or Plenary Jurisdiction and for Expedited Consideration
of Application in the Supreme Court of Pennsylvania,
which was docketed at No. 1 WM 2013. (Answer Ex. 50)

(APP 1040-60). % In this application, she sought to bar her
prosecution as improperly based on a court rule. On January
10, 2013, the Supreme Court denied the application. (Answer
Ex. 52) (APP 1074).

On January 24, 2013 through February 15, 2013, Petitioner
and Janine Orie appeared before Judge Nauhaus and
proceeded to a jury trial. Attorneys Daniel T. Brier, Patrick A.
Casey, and Donna A. Walsh represented Petitioner. Attorney
James DePasquale represented Janine Orie. Assistant District
Attorney Lawrence N, Claus and Assistant District Attorney
Lisa Mantella represented the Commonwealth,

*3 On February 4, 2013, during the trial, Petitioner filed
a Motion to Dismiss Criminal Charges Due to Prosecutorial

Misconduct. (Answer Ex. 62) (APP 1840-80). 7 0On February
4, 2013, Judge Nauhaus denied the motion. (Answer Ex. 63)
(APP 1881).

On February 7, 2013, at the close of the Commonwealth’s
case, Petitioner renewed her legal challenges from her
Pretrial Omnibus Motion. Judge Nauhaus orally denied these
objections. (TT 2077-85.)

On February 21, 2013, Petitioner was found guilty of
three (3) counts of Theft of Services, two (2) counts of
Criminal Conspiracy and one (1) Count of Misapplication of
Entrusted Property and Property of Government or Financial
Institutions. The jury was unable to reach a verdict as to
the one (1) count of Official Oppression (TT 2856-57).
Sentencing was deferred pending a pre-sentence report (TT
2862).

On May 7, 2013, Petitioner and Janine Orie appeared before
Judge Nauhaus for sentencing. At Count 1, Theft of Services,
Petitioner was sentenced to three (3) years of intermediate
punishment (house arrest with electronic monitoring). No
further penalty was imposed at Count 2. At Count 3, Theft
of Services, Petitioner was sentenced to three (3) years of
intermediate punishment, concurrent to Count 1. At Count

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. 2
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4, Criminal Conspiracy, Petitioner was sentenced to three
(3) years of intermediate punishment, concurrent to Count
1. At Count 5, Misapplication of Entrusted Property and
Property of Government or Financial Institutions, Petitioner
was sentenced to two (2) years of probation, consecutive to
Count 1. At Count 7, Criminal Conspiracy, Petitioner was
sentenced to two (2) years of probation, concurrent to Count
5. Petitioner was ordered to pay all applicable fines and costs.
Further, and as described in greater detail below, Petitioner
was ordered to send an apology letter to her former staff and
all sitting judges in Pennsylvania, the latter to be made on a
photograph of herself in handcuffs, which the court had taken
at the end of the hearing.

On May 9, 2013, Judge Nauhaus entered an order scheduling
a resentencing hearing for May 14, 2013, out of concern
that the 3-year sentence of house arrest might be unlawful.
(Pet. 9§ 26.) On May 14, 2013, Petitioner and Janine Orie
appeared before Judge Nauhaus for resentencing. At Count
1, Theft of Services, Petitioner was sentenced to one (1)
year of intermediate punishment (house arrest with electronic
monitoring). No further penalty was imposed at Count 2.
At Count 3, Theft of Services, Petitioner was sentenced
to one (1) year of intermediate punishment, consecutive
to Count 1. At Count 4, Criminal Conspiracy, Petitioner
was sentenced to one (1) year of intermediate punishment,
consecutive to Count 3. At Count 5, Misapplication of
Entrusted Property and Property of Government or Financial
Institutions, Petitioner was sentenced to two (2) years of
probation, consecutive to Count 4. At Count 7, Criminal
Conspiracy, Petitioner was sentenced to two (2) years of
probation, concurrent to Count 5. Petitioner was ordered
to pay all applicable fines, costs, and restitution. Further,
Petitioner was ordered to send the apology letters over the
objection of her counsel, who raised a Fifth Amendment
challenge. In sum, her sentence consisted of three (3) years of
house arrest with electronic monitoring, to be followed by two
(2) of probation, plus fines, costs, restitution and the issuance

of the apology letters. 8

#4 On May 20, 2013, Petitioner filed a Notice of Appeal.

(Answer Ex. 69) (APP 2084-2104).9 On September 12,
2013, Judge Nauhaus filed his opinion. (Answer Ex. 73)
(APP 2120-51). On September 27, 2013, Petitioner filed
an Application for Stay of Portion of Criminal Sentence
Requiring Her to Write Letters Apology Pending Disposition
of this Direct Appeal in the Superior Court of Pennsylvania,
which was docketed at No. 844 WDA 2013. (Answer
Ex. 75) (APP 2161-2301). On October 2, 2013, Petitioner

filed a Motion for Emergency Stay and for Expedited
Consideration of Application for Stay of Part of Criminal
Sentence Requiring Apology Letters Pending Disposition of
Direct Appeal. (Answer Ex. 76) (APP 2302-10). That same
day, the Superior Court granted Petitioner a temporary stay.
(Answer Ex. 77) (APP 2311).

On November 6, 2013, the Superior Court granted the stay
of the portion of sentence that required her to write apology
letters during the pendency of the appeal. Commonwealth v.
Orie Melvin, 79 A.3d 1195 (Pa. Super. 2013). (Answer Ex.
80) (APP 2343-51) (“Melvin I).

On November 14 and 15, 2013, Petitioner appeared before
Judge Nauhaus for a probation violation hearing. Following
the proceedings, Judge Nauhaus entered a “supersedeas”
order staying Petitioner’s entire sentence, over her objection,
until the conclusion of the appeal. (Answer Ex. 84) (APP

2399-2400). 1°

On December 3, 2013, Petitioner filed a Brief for Appellant
in the Superior Court of Pennsylvania, which was docketed
at No. 844 WDA 2013, This brief was corrected on January
27, 2014. (Answer Ex. 85) (APP 2401-2593). On appeal,
Petitioner raised the following claims:

I. Whether the criminal charges against Orie Melvin are
unconstitutional because they infringe on the Judiciary’s
exclusive power to supervise the courts under Article 5,
Section 10 of the Pennsylvania Constitution?

1. Whether it violated due process to base criminal charges
on alleged violations of an internal court rule governing
conduct by court employees?

III. Whether the warrant authorizing the seizure
of Orie Melvin’s entire private email account was
unconstitutionally overbroad in violation of the Fourth
Amendment and Article 1, Section 8 of the Pennsylvania
Constitution?

IV, Whether it was error to decline to appoint an out-of-
county judge to preside over this matter involving Orie
Melvin who is a former member of the Allegheny County
bench and where a key prosecution witness is the wife of a
sitting Allegheny County judge?

V. Whether the extension of the statute of limitations for
“public officers or employees™ in 42 Pa.C.5.A. § 5552(c)
applies to “Judicial officers” like Orie Melvin?

WESTLAW © 2020 Thomson Reuters. No claim to original U.8. Government Works. 3
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VI Whether the criminal charges against Orie Melvin
should have been dismissed with prejudice as a sanction
for the Commonwealth for the prosecutor’s knowing
introduction of false evidence and subornation of perjury?

VII. Whether the case against Orie Melvin was properly
joined with the cases against her sister, Janine Orie,
where the charges are factually inconsistent and each faces
charges not filed against the other?

VIII. Whether Orie Melvin had the right to have her expert
examine original electronic evidence seized by the District
Attorney from the office of former State Senator Jane Orie?

IX. Whether Orie Melvin had the right to have her expert
examine original electronic evidence in the possession of
the Superior Court which was searched at the request of the
District Attorney?

X. Whether Orie Melvin’s request for habeas corpus
relief should have been granted as the result of the

Commonwealth’s failure to make out a prima facie case
on the theft of services, misapplication of government
property and conspiracy charges at the preliminary
hearing?

XI. Whether the trial court erred in excluding relevant
evidence relating to the productivity of Orie Melvin’s
judicial chambers as a means of negating the theft or
diversion element of the theft of services charges?

*5 XII. Whether the trial court deprived Orie Melvin of
a fair trial by offering personal opinions and improperly
commenting on the evidence in front of the jury?

XIII. Whether the trial court erred in concluding that the
evidence at trial was sufficient to support a conviction for
theft of services, misapplication of government property
and conspiracy?

XIV. Whether it was error for the trial court to instruct the
jury on the issue of accomplice liability after the jury started
deliberations?

XV. Whether the trial court erred constitutionally, legally
and procedurally in attempting to require Oric Melvin to
write letters of apology as part of her criminal sentence
while she continues to maintain her innocence?

(APP 2421-24.)

On February 7, 2014, the Commonwealth filed a Brief

for Appellee. (Answer Ex. 86) (APP 2594-27 02). 1 on
March 24, 2014, Petitioner filed a Reply Brief for Appellant.
(Answer Ex. 87) (APP 2703-51).

Meanwhile, on December 13, 2013, Petitioner filed a Notice
of Appeal from Judge Nauhaus' Order staying Petitioner’s
sentence. (Answer Ex. 88) (APP 2752-76). On January 8,
2014, Petitioner filed a Statement of Errors Complained of
on Appeal Pursuant to Pa.R.A.P. 1925(b). (Answer Ex. 89)
(APP 2777-79). On March 24, 2014, Judge Nauhaus filed his
Opinion. (Answer Ex. 90) (APP 2780-86). This appeal was
docketed in the Superior Court of Pennsylvania at No. 1974
WDA 2013.

On April 30, 2014, Petitioner filed an Application for
Consolidation of Appeals Pursuant to Pa.R.A.P. 513 and
Appellant’s Application for Recusal. (Answer Exs. 92 &
93) (APP 2792-97; 2798-2802). On April 30, 2014, the
Commonwealth filed a Response to Application for Recusal
and Application for Consolidation and Commonwealth’s
Request that this Honorable Court Decide Said Applications
En Banc and in an Expedited Fashion. (Answer Ex. 94)
(APP 2803-10). On May 1, 2014, the Superior Court
ordered that Petitioner’s appeals be consolidated and that the
Commonwealth’s motion (for an en banc expedited decision)
be denied. (Answer Ex. 95) (APP 2811-12). On May 2, 2014,
the Superior Court denied Petitioner’s request for recusal.
(Answer Ex. 96) (APP 2813).

In this second appeal, Petitioner raised the following claims:

1. Whether the trial court lacked jurisdiction and authority
to sua sponte suspend Orie Melvin’s entire sentence
while all conditions of county intermediate punishment
were satisfied and while Orie Melvin’s direct appeal was
pending in this Court?

II. Whether the trial court violated Orie Melvin’s rights
under the Fifth and Fourteenth Amendments to the
United States Constitution and Article I, Section 10 of
the Pennsylvania Constitution by sua sponte staying her
criminal sentence after jeopardy attached?

(Answer Ex. 97) (APP 2819-20.)

On May 19, 2014, the Commonwealth filed a Brief for

Appellee. (Answer Ex. 98) (APP 2879-2909). 12 0p May 30,
2014, Petitioner filed a Reply Brief for Appellant. (Answer
Ex. 99) (APP 2910-22).
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Both of Petitioner’s cases were argued before the Superior
Court of Pennsylvania on May 20, 2014, On May 22,
2014, Petitioner filed a post argument submission, which
contained a partial list of e-mails. (Answer Ex. 100) (APP
2933-72). On May 23, 2014, the Commonwealth filed an
Objection pursuant to Pa.R.A.P. 2501 to the manner of
Appellant’s post oral argument communication to Panel 16-
ARGUMENT-2014-2. (Answer Ex. 101) (APP 2973-78). On
May 28, 2014, the Superior Court incorporated the e-mails
into the record.

*6 On August 21, 2014, the Superior Court affirmed the
case in part and reversed in part. Commonwealth v. Melvin,
103 A.3d 1 (Pa. Super. 2014) (Answer Ex. 102) (APP
2979-3028) (“Melvin II”). Specifically, the Superior Court
affirmed Petitioner’s convictions, but reversed the portion of

the sentence that required apology letters to members of the
judiciary to be made on a photograph of her in handcuffs. The
court also reversed the trial court’s stay of the entire sentence.

On September 22, 2014, Petitioner filed a Petition for
Allowance of Appeal in the Supreme Court of Pennsylvania,
which was docketed at No, 440 and 441 WAL 2014, (Answer

Ex. 105) (APP 3035-3243).!% In the petition, Petitioner
raised the following claims:

1. Whether the Superior Court’s first impression in this case
conflicts with well-settled authority from this Court which
holds that this Court has the exclusive power to supervise
the courts under Article V, § 10 of the Pennsylvania
Constitution?

1. Whether the Superior Court erred in failing to recognize
that criminal charges based on standards in an internal
work rule violate the right to due process guaranteed
by the Fifth and Fourteenth Amendments to the United
States Constitution and Article I, § 9 of the Pennsylvania
Constitution?

TI1. Whether the Superior Court erred in concluding that the
seizure of a private email account pursuant to an overbroad
warrant was harmless without considering the extent to
which other evidence in the case derived from illegally
seized evidence and without affording Orie Melvin a
hearing to establish that the other evidence is the fruit of
the poisonous tree, all in violation of controlling authority
from the United States Supreme Court?

IV, Whether the Superior Court erred in ruling in a case of
first impression that the extension of the criminal statute
of limitations for “public officer[s] or employee[s]” in 42
Pa.C.S.A. § 5552(c)(2) also applies to “Judicial officers”?

V. Whether the Superior Court erred in failing to recognize
that Orie Melvin has a right under Brady v. Maryland,
373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed. 2d 215 (1963), to
potentially exculpatory evidence seized from the legislative
office of former State Senator Jane Orie and potentially
exculpatory evidence in the possession of the Superior
Court, which was searched at the request of the District
Attorney?

VI. Whether the Superior Court erred in finding as a
matter of first impression that a defendant is obligated
to specifically request supplemental argument in order to
preserve a challenge to an untimely jury instruction and in
finding that it was harmless error for the trial court in this
case to instruct the jury on the issue of accomplice liability
after the jury started deliberations?

VII, Whether the Supetior Court erred in finding as a matter
of first impression that a defendant may be required to write
letters of apology as a condition of a criminal sentence?

(APP 3043.)

Also, on September 22, 2014, Petitioner filed an Application
for Stay of Portion of Criminal Sentence Requiring Her
to Write Letters of Apology Pending Disposition of

Direct Appeal. (Answer Ex. 106) (APP 3244-3385). 14 0on
September 30, 2014, the Commonwealth filed a Response
to Application for Stay of Portion of Criminal Sentence
Requiring Her to Write Letters of Apology Pending
Disposition of Direct Appeal. (Answer Ex. 107) (APP
3386-3403). On October 3, 2014, the Commonwealth filed a
“no answer” letter in response to the Petition for Allowance
of Appeal. (Answer Ex. 108) (APP 3404). On October 7,
2014, the Supreme Court stayed Petitioner’s entire sentence
pending the resolution of the appeal. (Answer Ex. 109) (APP
3405-06). On October 28, 2014, Petitioner filed a Praecipe for
Discontinuance of Petition for Allowance of Appeal. (Answer
Ex. 110) (APP 3407-14). On October 28, 2014, the petition
was discontinued. (Answer Ex. 111) (APP 3415-16).

#7 On November 4, 2014, Petitioner appeared before Judge
Nauhaus for a hearing. Following the proceeding, Petitioner
was ordered to begin serving her sentence.
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On September 18, 2015, Petitioner, through Attorney Casey,
Attorney Walsh, and Suzanne P. Conaboy, Esquire, filed a
Petition for Writ of Habeas Corpus Pursuant to 28 U.S.C.
§ 2254 (ECF No. 1), which is docketed in this Court at
Civil Action No. 15-1225. She also filed a Petitioner’s
Memorandum of Law in Support of Petition for Writ of
Habeas Corpus Pursuant to 28 U.S.C. § 2254 (ECF No. 2).

Petitioner’s Claims
In the petition, Petitioner raises the following claims:

1. The charges against Oriec Melvin violate due process
because they are premised on alleged violation of an
internal court rule.

2. The prosecutor failed to search for exculpatory evidence
in violation of Brady and Orie Melvin was denied access to
evidence in violation of the Fifth and Sixth Amendments.

3. Orie Melvin was denied any opportunity to challenge the
prosecutor’s direct and indirect use of her personal emails
which were seized pursuant to an unconstitutional warrant.

4. Orie Melvin was denied a fair trial as a result of the
prosecutor’s knowing introduction of false evidence.

5. The requirement that Orie Melvin write letters of
apology violates the Fifth Amendment.

(Petition at 22, 26, 31, 37, 41.) On November 16, 2015,
Respondents filed an Answer to the petition (ECF No. 18),
along with 16 volumes of exhibits (ECF Nos. 19-33). On
January 15, 2016, Petitioner filed a reply brief (ECF No. 36).

Respondents concede that the petition is timely. (Answer at

35) 15 They also concede that four of the five claims have
been exhausted in the state courts. However, they argue that:
claim four (knowing introduction of false evidence) has not
been exhausted because she did not raise it as a federal claim
in state court; but the claim would be procedurally barred
because a petition under the Post Conviction Relief Act, 42
Pa. C.S. §§ 9541-46 (PCRA), would now be time barred; a
petition containing both exhausted and procedurally barred
claims is not a mixed petition requiring dismissal; and the
claims may be denied as meritless in any event. (Answer at
39-41)

Petitioner contends that she has exhausted all of her claims,
including claim four. She also argues that all of the claims are
meritorious.

Exhaustion

The first issue that must be addressed by a federal district
court when considering a habeas corpus petition filed by a
state prisoner is whether the prisoner has exhausted available
state court remedies as required by 28 U.S.C. §§ 2254(b) and
(c). The Antiterrorism and Effective Death Penalty Act of
1996 (the AEDPA), provides that:

(1) An application for a writ of habeas corpus on behalf of a
person in custody pursuant to the judgment of a State court
shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available in
the courts of the State; or

*8 (B)(i) there is an absence of available State corrective
process; or

(ii) circumstances exist that render such process ineffective
to protect the rights of the applicant.

(2) An application for a writ of habeas corpus may be
denied on the merits, notwithstanding the failure of the
applicant to exhaust the remedies available in the courts of
the State.

(3) A State shall not be deemed to have waived the
exhaustion requirement or be estopped from reliance
upon the requirement unless the State, through counsel,
expressly waives the requirement.

28 U.S.C. § 2254(b).

It is well settled that, as a matter of comity, the state should be
provided with the first opportunity to consider the claims of
constitutional violations and to cotrect any errors committed
in its courts. Rose v. Lundy, 455 U.S. 509, 518 (1981); Preiser
v. Rodriguez, 411 U.S. 475 (1973). Accordingly, before a state
prisoner’s claims may be addressed by a federal habeas court,

the constitutional issues must first have “been fairly presented
to the state courts” for review. Castille v. Peoples, 489 U.S.
346, 351 (1989) (quoting Picard v. Connor, 404 U.S. 270, 275
(1971)). Both the factual and legal basis for the claim must
have been presented to the state courts. Thus, the Supreme
Court held that “[i]f a habeas petitioner wishes to claim that
an evidentiary ruling at a state court trial denied him the due
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process of law guaranteed by the Fourteenth Amendment, he
must say so, not only in federal court, but in state court.”
Duncan v. Henry, 513 U.S. 364, 366 (1995).

The Court of Appeals has stated that:

To “fairly present” a claim, a petitioner must present a
federal claim's factual and legal substance to the state
courts in a manner that puts them on notice that a federal
claim is being asserted. See Anderson v. Harless, 459 U.S.
4,6,103 S.Ct. 276, 74 L.Ed.2d 3 (1982); Picard v. Connor,
404U.8.270,277-78,92 S.Ct. 509,30 L.Ed.2d 438 (1971).
It is not sufficient that a “somewhat similar state-law claim
was made.” Harless, 459 U.S. at 6, 103 S.Ct. 276. Yet,
the petitioner need not have cited “book and verse” of the
federal constitution. Picard, 404 U.S. at 277, 92 S.Ct. 509.

McCandless v. Vaughn, 172 F.3d 255, 261 (3d Cir. 1999). The
court has further identified four ways in which a petitioner
can “fairly present” a claim:

(a) reliance on pertinent federal cases
employing constitutional analysis, (b)
reliance on state cases employing
constitutional analysis in like fact
situations, (c) assertion of the claim
in terms so particular as to call to
mind a specific right protected by the
Constitution, and (d) allegation of a
pattern of facts that is well within the
mainstream of constitutional litigation.

Evans v. Court of Common Pleas, Delaware Cty., Pa., 959
F.2d 1227, 1232 (3d Cir. 1992) (citing Daye v. Attorney Gen.
of N.Y., 696 F.2d 186, 194 (2d Cir. 1982) (en banc)).

Petitioner argues that, in her brief before the Superior Court:
1) she cited Berger v. United States, 295 U.S. 78 (1935),
the most authoritative Supreme Court precedent on the role
of a prosecutor in administering justice (Answer EX. 85)
(APP 2461-62); 2) she relied on, inter alia, Commonwealth v.
Martorano, 741 A.2d 1221, 1223 (Pa. 1999), which employed
a constitutional analysis in similar factual circumstances
(APP 2470-72); and 3) she argued her claim in particular
terms which invoked the due process rights protected by
the United States Constitution, stating that “The knowing
introduction of false evidence and subornation of perjury

intentionally subverted the judicial process and deprived Orie
Melvin of a fair trial” (APP 2472). Respondents have not
responded to these arguments.

*9 Petitioner has demonstrated that she fairly presented her
prosecutorial misconduct claim to the Superior Court and
thereby exhausted her state court remedies. Therefore, all of
her claims are exhausted and the Court can address the merits
of her claims.

Standard of Review
A petitioner is only entitled to federal habeas relief if he meets
the requirements of 28 U.S.C. § 2254(d), which provides:

An application for a writ of habeas corpus on behalf of
a person in custody pursuant to the judgment of a State
court shall not be granted with respect to any claim that was
adjudicated on the merits in State court proceedings unless
the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved
an unreasonable application of, clearly established Federal
law, as determined by the Supreme Court of the United
States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented
in the State court proceeding.

28 U.S.C. § 2254(d). Section 2254(d) “firmly establishes the
state court decision as the starting point in habeas review.”
Hartey v. Vaughn, 186 F.3d 367, 371 (3d Cir. 1999). This
provision governs not only pure issues of law, but mixed
questions of law and fact such as whether counsel rendered
ineffective assistance, Werts v. Vaughn, 228 F.3d 178,204 (3d
Cir. 2000).

The Supreme Court has held that, “[u]nder the ‘contrary to’
clause, a federal habeas court may grant the writ if the state
court arrives at a conclusion opposite to that reached by this
Court on a question of law or if the state court decides a
case differently than this Court has on a set of materially
indistinguishable facts.” Williams v. Taylor, 529 U.S. 362,
412-13 (2000). The Court has also held that:

the “unreasonable application” prong of § 2254(d)(1)
permits a federal habeas court to “grant the writ if the
state court identifies the correct governing legal principle
from this Court’s decisions but unreasonably applies that
principle to the facts” of petitioner’s case. In other words,
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a federal court may grant relief when a state court has
misapplied a “governing legal principle” to “a set of facts
different from those of the case in which the principle was [RJunning for public office, serving
as a party committee-person, working

at a polling place on Election

announced.” In order for a federal court to find a state
court’s application of our precedent “unreasonable,” the
state court’s decision must have been more than incorrect Day, performing volunteer work
or erroneous. The state court’s application must have been in a political campaign, soliciting
contributions for political campaigns,

and soliciting contributions for

“objectively unreasonable.”

Wiggins v. Smith, 539 U.S. 510, 520 (2003) (quoting Lockyer
v. Andrade, 538 U.S. 63, 76 (2003) (other citations omitied)).
In other words, “the question under AEDPA is not whether

a political action committee or
organization, but shall not include
. o involvement in non-partisan or
a federal court believes the state court’s determination was . . L.
public community organizations or

incorrect but whether that determination was unreasonable— .
professional groups.

a substantially higher threshold.” Schriro v. Landrigan, 550
U.S. 465, 473 (2007) (citations omitted).

Section 2254(e) provides that: (Guidelines § 1(a).)
Petitioner notes that the Guidelines are not criminal statutes.

I di i titated b Rather, their enforcement is delegated to the President Judge

n a proceeding Institued by an of each appellate court or county court of common pleas.

(Guidelines 9 4.) The Guidelines do not reference criminal

prosecution, but merely warn that any employee who “fails

application for a writ of habeas corpus
by a person in custody pursuant

to the judgment of a State court, . o . .
Juce to cease such partisan political activity at once” will be

a determination of a factual issue . . o s
“terminated from his or her position.” (Guidelines § 3.)

shall be presumed to be correct,
The applicant shall have the burden
of rebutting the presumption of
correctness by clear and convincing
evidence.

#10 28 U.S.C. § 2254(e)(1).

Claim One: Violation of Due Process

In Claim One, Petitioner argues that the charges against her
violated her right to due process of the law because they
were premised on alleged violations of an internal court rule.
Specifically, she contends that her prosecution was based
on alleged violations of the Guidelines Regarding Political

Activity by Court-Appointed Employees adopted by the
Pennsylvania Supreme Court on November 24, 1998 (“the
Guidelines”). The Guidelines state that “Court-appointed
employees shall not be involved in any form of partisan
political activity.” (Guidelines  2(a).) 16 «partisan political
activity” is defined as:

In addressing this claim, the Superior Court found as follows:

While the Supreme Court has adopted
a rule prohibiting political activity
by court employees, Orie Melvin
was not criminally prosecuted for
using her judicial staff to advance
her political aspirations. None of the
crimes for which she was prosecuted
or convicted specifically proscribes
political activity. Instead she was
prosecuted for the use, or rather the
misuse, of her judicial staff in violation
of criminal statutes prohibiting the
diversion of services belonging to the
Commonwealth to her own personal
benefit. The political nature of the
conduct did not serve as the basis of
the criminal conviction. Any conduct
by her judicial staff that inured to Orie
Melvin’s personal benefit constituted
a diversion of services from the
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Commonwealth, whether or not said
conduct violated the 1998 Supreme
Court Order against political activity.
In sum, Orie Melvin’s convictions
were based on her theft of services
by using her judicial staff and her
sister’s senatorial staff, all of whom
were paid with taxpayer dollars to
advance her campaign for a seat on the
Pennsylvania Supreme Court.

Melvin II, 103 A.3d at 15-16 (footnotes omitted). The court
further noted that the jury was specifically instructed that
“you may not base your verdict of guilt or innocence in any

way on any alleged violation of a court rule.” Id. n4. 17
Finally, with respect to Orie Melvin’s argument that the
adoption of the Code of Judicial Conduct evidenced the
Supreme Court’s exclusive power to regulate judges, the
Superior Court noted the following to “highlight the faulty
predicate of her analysis™:

*11 Both the pre-2005 and post-2005 versions of the Code
contain seven “canons.” Canon 2A sets forth the directive
from the Pennsylvania Supreme Court that “judges should
respect and comply with the law...” Thus, under Orie
Melvin’s theory, no judge could be prosecuted for the
violation of any criminal statute. The absurdity of this
hypothesis is self-evident. Moreover, Orie Melvin was not
prosecuted for theft of services or any other crime arising
from her direct campaign activities. Canon 7 articulates
the standards applicable to jurist candidates. Given the
crimes charged, Canon 7 has no relevance to Orie Melvin’s
argument.

Id. n.6.

Petitioner argues that the prosecution continually made

reference to the Guidelines: in the information,18 n

court filings, in questioning the judicial employees called
as witnesses (TT 1190-92, 1405-08, 1515-18,1562-63,
1626-28), in court personnel records introduced as trial
exhibits and in its closing argument. She claims that the
district attorney argued to the jury that the Guidelines
provided the “scienter” element necessary for a conviction on
each of the charged offenses. However, what the prosecution
actually said was that the jury:

saw the Policy Manual of the Court.
Nowhere in that Policy Manual does
it permit political work to be done for
a Judge who is aspiring [to] a higher
office. It’s just not there. It is not there.
Nor did Mr. Faber say that working
for a sister of a Legislator on company
time in the company office, in the
Senate chambers on Senate equipment,
that’s not permitted either. What they
do, accurately, outside of the office,
that’s one thing. But you can't do it
inside the office. And that’s what we
are here for. That’s what this case is all
about.

(TT 2754-55.) Thus, the actual language used by the district
attorney did not convey to the jury that they could convict
Orie Melvin based on a violation of the court internal rule.

She further contends that the Superior Court “exhibited
confusion” on this issue by stating that her convictions were
based on “her theft of services by her judicial staff and
her sister’s senatorial staff, all of whom were paid with
taxpayer dollars to advance her campaign for a seat on the
Pennsylvania Supreme Court.” 103 A.3d at 16. However, it
is Petitioner who is attempting to confuse the issue. The fact
is that she was prosecuted for directing her staff, and the
staff of Senator Jane Orie, to perform work for her personally
during normal working hours when they were being paid
to do the Commonwealth’s business. The fact that the work
was political in nature certainly appears to run afoul of the
Guidelines as well, but that does not alter the fact that she was
diverting the services of these public employees.

The issue before this Court is whether the Superior Court’s
decision was contrary to or an unreasonable application of
clearly established federal law as determined by the Supreme
Court of the United States. Petitioner’s citations are to cases
which hold, generally, that due process requires fair notice
that conduct constitutes a crime. Marks v, United States, 430
U.S. 188, 191 (1977) (“[T]he notion that persons have a right
to fair warning of that conduct which will give rise to criminal
penalties is fundamental to our concept of constitutional
liberty.”); Connally v. General Constr. Co., 269 U.S. 385,391
(1926) (a criminal statute “must be sufficiently explicit to
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inform those who are subject to it what conduct on their part
will render them liable to its penalties.”)

#12 The Pennsylvania statute on diversion of services states
that:

A person is guilty of theft if, having
control over the disposition of services
of others to which he is not entitled, he
knowingly diverts such services to his
own benefit or to the benefit of another
not entitled thereto.

18 Pa. C.S. § 3926(b). The term “services” “includes, but is
not limited to, labor [and] professional service.” 18 Pa. C.S.
§ 3926(h). Petitioner has not explained how this statute left
any doubt that a judge who directed her judicial staff and
the staff of her sister, a state senator, to spend time working
on her campaign for the Pennsylvania Supreme Court, a
service “to her own benefit” and not the services for which
these employees had been hired, would be in violation of the

statute. 19

Moreover—and contrary to Petitioner’s repeated references
to her prosecution as “unprecedented”—the Commonwealth
of Pennsylvania has made clear that the theft of services
statute applies to public officials, including judges, who
direct their employees to perform work for their personal
benefit rather than the work for which they were hired. In
Commonwealth v. Habay, 934 A.2d 732 (Pa. Super. 2007),
a member of the Pennsylvania House of Representatives was
prosecuted for theft of services for directing employees in his
legislative office to perform acts for his own private benefit

and/or pecuniary gain in the form of fundraising efforts. See
also In re Berry, 979 A.2d 991, 1003 (Pa. Ct. Jud. Disc. 2009)
(common pleas court judge who directed an employee to run
his real estate business out of his office violated § 3926(b),
which meant that he engaged in conduct “prohibited by law”
under Article V, § 17(b) of the Pennsylvania Constitution).

Petitioner (in a footnote) aitempts to distinguish the
Habay case on the ground that it involved a member
of the legislature, unlike an appellate court judge with
“complete authority to establish employment policies in their

Chambers.” (ECF No. 2 at 26 n.6.) 20 She refers to testimony
at her trial from David Kutz, Director of Human Resources

for the AOPC, who stated that: Superior Court judges decide
which employment policies apply to their personnel staff
such as law clerks and secretaries (TT 1704); Superior Court
judges can decide how much leave time their law clerks and

" secretaries will receive (TT 1705); judges can decide the

number of hours of work for members of their personal staff
(TT 1706); no time records or time sheets need be submitted
by these employees (TT 1727-28); and if the judge chooses,
these employees do not even have to come to work and they

would still be paid (TT 1729).%!

*13 As the Superior Court stated:

At most, Kutz’s testimony established that Superior Court
judges have the discretion to set office policy and the
number of hours per week that employees are expected
to work—in other words, to prescribe how and in what
manner the judicial functions of their office are carried out.
This in no way leads to a conclusion that Superior Court
judges have any authority to divert the services of judicial
employees to their own personal benefit.

No judicial employee testified that he or she performed
political services on a volunteer basis. For example,
[Lisa] Sasinoski testified that she performed political tasks
for Orie Melvin’s campaign so that she could keep her
job, even though she knew that doing so was wrong.
N.T,, 2/1/2013, at 1105. [John] Degener also testified
that he thought that doing political work was wrong,
but that Orie Melvin was his supervisor and he did not
believe that objecting to doing the work would “stop it.”
Id. at 1491, 1497, [Katherine] Squires testified that the
political work she did was outside her “judicially required
responsibilities,” but that she performed the political tasks
assigned to her because “it was given to me by [Janine Orie]
to complete during my workday.” Id. at 1605-06.

Melvin 11, 103 A.3d at 40-41,

In other words, Kutz’s testimony would establish only that
certain judicial employees do not have to put in a particular
number of hours of work each week in order to be paid. It
would support the proposition that these employees could sit
at their desks doing nothing, or even not come to work, and
still receive their pay. But it would not support the proposition
that Orie Melvin could direct them to come to work and
perform tasks for her personal benefit without violating
§ 3926(b). The issue is not how many hours Petitioner’s
employees spent attending to their official tasks, but rather
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whether they were directed to perform work for Petitioner’s
personal benefit, thereby constituting a diversion of services.

Petitioner also cites Judges of the Court of Common Pleas

of Twenty-Seventh Judicial District v. County of Washington,
548 A.2d 1306, 1309 (Pa. Commw. 1988), in which a county

controller, whose supervision of fiscal affairs did not include

the management of county business, was not permitted to
deny pay to court employees who had been excused by
a judge to attend a funeral, That case was based on an
interpretation of Section 1702(a) of The County Code, 16 P.S.
§ 1702(a), and has no bearing on this case. She also cites
Jefferson County Court Appointed Employees Association v.
Pennsylvania Labor Relations Board, 985 A.2d 697, 707 (Pa.
2009), for the proposition that “The judicial branch’s right to
hire, fire, and supervise its employees is derived from that
constitutional source [Article V].” However, that case did not
hold that judges have the ability to break the law, or direct
their employees to do so, under the guise of “supervising”
22

them.

*14 As Respondents note, the Pennsylvania constitution
provides no support for Petitioner’s claims. On the contrary,
it states that “Justices and judges shall not engage in any
activity prohibited by law,” Art. V, § 17(b). It establishes
a Judicial Conduct Board to review complaints but notes
that the Board is in addition to and not in substitution for
the provisions for impeachment based on misbehavior in
office, Art, V, § 18(d)(5). It further provides procedures
for impeachment but nevertheless states that “The person
accused, whether convicted or acquitted, shall nevertheless be
liable to indictment, trial, judgment or punishment according
to law,” Art. VI, § 6. In addition, Rule 18(C) of the
Judicial Conduct Board states that “information related
to violations of criminal laws may be disclosed to the
appropriate governmental agency.” Thus, Pennsylvania law
itself recognizes that judges may be prosecuted for violating
criminal laws, irrespective of other internal procedures that
govern their conduct.

In summary, Petitioner has cited to no authority that would
support the argument that she had the right to direct her
employees to perform work for her personal benefit, rather
than their official duties, during normal business hours,
and conclude that such activity would be subject only to a
court internal policy prohibiting partisan political activity.
Therefore, this claim provides no basis for relief.

Claim Two: Brady Violation

In Claim Two, Petitioner argues that her rights under Brady
v. Maryland, 373 U.S. 83 (1963), were violated when the
prosecutor failed to search for exculpatory evidence and she

was not permitted to do so. Specifically, she alleges that,
pursuant to a search warrant executed on December 11, 2009,
12 computer hard drives, a server and numerous portable
storage devices were seized from the office of former Senator
Jane Orie; that Senator Orie and the Senate Republican
Caucus asserted legislative privilege over these materials; that
the supervising judge of the grand jury (Judge John Zottola)
appointed a Special Master to review these materials for
“purposes of privilege, relevance and any other evidentiary
purpose” (ECF No. 2 Ex. C); that Orie Melvin requested
permission to examine the original electronic evidence seized
by the District Attorney in order to prepare for trial and
identify evidence for use in her defense; that the trial court
initially allowed her to inspect these materials, but then
withdrew the order and referred the matter to Judge Zottola
based on the misrepresentation that the materials were under
grand jury seal; that Judge Zottola initially indicated that
Orie Melvin would be able to examine the evidence, but
then reversed his position and refused to allow it; and
that neither the District Attorney, the Special Master nor
any government agency or official looked for potentially
exculpatory information in the original hard drives, server and
other electronic evidence which the District Attorney seized
and had in his possession.

In addressing this claim, the Superior Court held that:

We disagree for several reasons. First, Orie Melvin has
not cited to any evidence in the certified record to support
her claim that the Commonwealth had any opportunity
to search the original computer equipment seized from
Jane Orie’s office. As set forth hereinabove, the District
Attorney’s office had no access to the original computer
equipment or other evidence seized from Jane Orie’s office,
as it was within the exclusive control of Judge Zottola and
the Special Master. Both the District Attorney and Oric
Melvin received the same access to the same nonprivileged
evidence forthcoming after the privilege reviews. In her
appellate brief, Orie Melvin has not identified for this
Court any evidence the Commonwealth introduced at trial
obtained from Jane Orie’s office to which she was denied
access (either by the trial court, Judge Zottola, or the
Commonwealth).
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Second, Brady and Rule 573 set forth the Commonwealth’s
obligations to provide discovery materials that are within
its possession to the defense. See Pa.R.Crim.P. 573(B)
(1) (“the Commonwealth shall disclose to the defendant’s
attorney”); Commonwealth v. Collins, 598 Pa. 397, 957
A.2d 237,253 (2008) (the Commonwealth does not violate
disclosure rules when it fails to disclose to the defense
evidence that it does not possess and of which it is
unaware); see also Commonwealth v. Boczkowski, 577
Pa. 421, 846 A.2d 75, 97 (2004) (citing Commonwealth
v. Gribble, 550 Pa. 62, 703 A.2d 426 (1997), abrogated
on other grounds by Commonwealth v. Burke, 566 Pa.
402, 781 A.2d 1136 (2001)). As a result of the procedures
established by Judge Zottola, the Commonwealth here

did not have custody or control of the original computer
equipment sought by Orie Melvin, and had no ability to
produce it to Orie Melvin. As a result, Orie Melvin has not
established a violation of the Commonwealth's obligations
under Brady or Rule 573.

#15 Finally, no Brady violation occurs when the evidence
is available to the defense through non-governmental
sources. Commonwealth v. Carson, 590 Pa, 501, 913 A.2d
220, 244-45 (2006), cert. denied, 552 U.S. 954, 128 S.Ct.
384, 169 L.Ed.2d 270 (2007); Commonwealth v. Mortis,
573 Pa. 157, 822 A.2d 684, 696 (2003); [Commonwealth
v.] Paddy, 800 A.2d [294,] 305 [ (Pa. 2002) ]. The certified
record in this case establishes that the non-governmental
entities asserting privilege claims with respect to the

evidence in question, including the Senate Republican
Caucus and Jane Orie, had duplicate copies of the hard
drives removed from Jane Orie’s office. N.T., 1/11/2013,
at 18-19. Orie Melvin could presumably have obtained the
requested access to these sources from one or more of these
entities or individuals.

Melvin II, 103 A.3d at 33-34.

Petitioner argues that the Superior Court erred by relying
on Pennsylvania state court decisions interpreting state
discovery rules, rather than federal law interpreting a
prosecutor’s duties under Brady, and that the court erred by
concluding that the material was available to her through
other sources (and under Brady, a prosecutor cannot avoid
the duty to disclose exculpatory evidence by suggesting that
a defendant can obtain it elsewhere).

Respondents indicate that the District Attorney did not
participate in the searches of the materials; rather the searches

were conducted by a Pennsylvania State Trooper appointed by
Judge Zottola to assist the court and the Special Master using
the search terms specified in the search warrants. They further
contend that the issue was that the Senate Republican Caucus
refused to waive any privilege and therefore Judge Zottola
would not allow Orie Melvin blanket access to original hard
drives and the server, but that she could have access to the
forensic copy that was made by the Republican Caucus’s
expert.

Respondents argue that:

Petitioner has failed to identify that any Brady violation
in fact occurred. Petitioner has not demonstrated what if
any information favorable to her was suppressed. Further,
petitioner has failed to demonstrate what prejudice may
have ensued. Thus, petitioner cannot demonstrate a Brady
violation. In order to demonstrate a Brady violation, the
defendant must demonstrate that “the favorable evidence
could reasonably be taken to put the whole case in such a
different light as to undermine confidence in the verdict.”
Kyles v. Whitney, 514 U.S. 419, 435, 115 S.Ct. 1555, 1567
(1995). See Slutzker v. Johnson, 393 F.3d 373, 386 n.13
(3rd Cir. 2004).

(ECF No. 18 at 89.) They further note that: “In order for
petitioner to succeed on his claims it is not enough to convince
a federal court that in its independent judgment the state court
applied the law incorrectly, it must have applied the law in an
“objectively unreasonable manner.” Id. at 91 (quoting Bell v.
Cone, 535 U.S. 685, 698-699 (2002)).

The record in this case is far from clear as to whether the
original materials were available or were withheld because
the Republican Caucus was asserting privilege and whether
Petitioner could have obtained the information through other
means and therefore Petitioner has not demonstrated that the
Superior Court committed error in so concluding, much less
that it was “objectively unreasonable” when it made these
determinations. Moreover, Petitioner has not identified what
if any information favorable to her was suppressed, nor has
she suggested what prejudice to her may have ensued.

In her reply brief, Petitioner argues for the first time that she
was denied:

*16 the opportunity to examine
the equipment for exculpatory

information which resided on
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those computers,
that legislative staffers performed
substantial legislative
legislative time. Since such evidence
refutes the percentages offered by
the District Attorney as estimates of

including proof

work on

time allegedly spent by legislative
staffers performing political tasks, this
undisclosed favorable evidence would
reasonably have put the whole case in
a different light ...

(ECF No. 36 at 12.) However, Petitioner bas not identified
any percentages offered by the District Attorney, nor has
she explained why this would make a difference given that
§ 3926(b) makes no reference to percentages. Petitioner
does not deny that legislative staffers did some work for
. her campaign on legislative time, which is the basis for
the diversion of services charges, and there was testimony
proffered in support of the charges, which counsel had the
opportunity to challenge on cross-examination. Moreover,
this entire argument omits any discussion of Orie Melvin’s
misuse of her own judicial staff, which would not have been
addressed in the senate computers in any event.

Thus, she has failed to demonstrate that the Superior Court’s
holding that no Brady violation occurred was contrary to or an
unreasonable application of clearly established federal law as
determined by the Supreme Court of the United States. This
claim provides no basis for relief.

Claim Three: Seizure of Emails
In Claim Three, Petitioner argues that she was denied the

opportunity to challenge the prosecutor’s direct and indirect
use of her personal emails which were seized pursuant to an
unconstitutional warrant. She contends that Judge Nauhaus
never held a suppression hearing on this issue, but incorrectly
relied on Judge Manning’s order from the trial of Jane Orie
(in which Orie Melvin had no opportunity to participate), and
thus a breakdown in the fact-finding process occurred.

Although she raised this issue to the Superior Court, she
contends that the court erred by concluding that the error
of admitting “10 emails” was harmless because they were
merely cumulative of other properly admitted evidence.
Melvin II, 103 A.3d at 21-22. Petitioner argues that the 10
emails represented only “a partial list,” as she notified the

court on May 22, 2014 and as the Superior Court appeared to
recognize in a May 28, 2014 order, but apparently overlooked
in its opinion. (ECF No. 2 Exs. D, E, F.) Further, she
contends that she was never given the opportunity to address
the harmless error issue and that the Superior Court never
considered whether the “other” evidence admitted against her
derived from the allegedly illegally seized email and should
have been excluded as “fruit of the poisonous tree.”

Petitioner cites Chapman v. California, 386 U.S. 18, 24
(1963), to support the contention that the Commonwealth
had the burden of proving beyond a reasonable doubt that
the “other” evidence was not tainted by the illegally seized
emails. However, the Supreme Court subsequently held that

Chapman’s “harmless error beyond a reasonable doubt”
analysis does not apply in collateral review on habeas corpus
cases. Brecht v. Abrahamson, 507 U.S. 619, 637-38 (1993).

Respondents note that, generally, Fourth Amendment
exclusionary relief is not available in federal habeas corpus
proceedings. Stone v. Powell, 428 U.S. 465, 494 (1976). In
Marshall v. Hendricks, 307 F.3d 36 (3d Cir. 2002), the Third
Circuit stated:

%17 In Stone v. Powell, 428 U.S. 465, 96 S.Ct. 3037,
49 L.Ed.2d 1067 (1976), the Supreme Court examined the
nature of the exclusionary rule, which it characterized as a
“yudicially created means of effectuating the rights secured
by the Fourth Amendment” and balanced its utility as a
deterrent against the risk of excluding trustworthy evidence
and thus “deflect[ing] the truthfinding process.” Id. at 482,
490, 96 S.Ct. 3037. Finding that, as to collateral review, the
costs of the exclusionary rule outweighed the benefits of
its application, the Court concluded that “where the State
has provided an opportunity for full and fair litigation of
a Fourth Amendment claim, a state prisoner may not be
granted federal habeas corpus relief on the ground that
evidence obtained in an unconstitutional search or seizure
was introduced at his trial.” Id. at 494, 96 S.Ct. 3037. While
the federal courts are not thus deprived of jurisdiction to
hear the claim, they are—for prudential reasons—restricted
in their application of the exclusionary rule. Id. at 494 n.
37,96 S.Ct. 3037,

Secking to avoid this restriction, Marshall seizes upon the
qualifying phrase in Stone, “where the State has provided
an opportunity for full and fair litigation,” and argues that
he has not had an opportunity for full and fair litigation,
and thus, that the bar of Stone v. Powell should not apply.
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We have recognized that there may be instances in which
a full and fair opportunity to litigate was denied to a
habeas petitioner, but this is not one of them. This is
not a case where a structural defect in the system itself
prevented Marshall’s claim from being heard. See, e.g.,
Boyd v. Mintz, 631 F.2d 247, 250-51 (3d Cir. 1980);
see also Gilmore v. Marks, 799 F.2d 51, 57 (3d Cir.
1986) (observing that a state’s “failure to give at least
colorable application of the correct Fourth Amendment
constitutional standard” might amount to a denial of the
opportunity for full and fair litigation). An erroneous

or summary resolution by a state court of a Fourth
Amendment claim does not overcome the bar, Id. And,
as the District Court correctly assessed, Marshall 111, 103
F.Supp.2d at 785-86, Marshall is at most alleging that the
Fourth Amendment claims were decided incorrectly or
incompletely by the New Jersey courts, allegations which
are insufficient to surmount the Stone bar,

307 F.3d at 81-82.

Petitioner’s argument amounts to a challenge to the Superior
Court’s assessment of her Fourth Amendment claim: she
contends that the Superior Court erred by stating that only 10
emails were submitted into evidence, when in fact the number
was much higher. This does not represent a “structural defect”
which prevented her from litigating the issue in state court.
Rather, she did litigate the issue, but she disagrees with the
outcome. This situation does not constitute an exception to
the usual bar on reviewing Fourth Amendment claims under
Stone v. Powell. Consequently, Petitioner is not entitled to
relief on this type of claim.

Claim Four: Introduction of False Evidence

In Claim Four, Petitioner argues that she was denied a
fair trial when the prosecutor knowingly introduced false
evidence. Specifically, she contends that the prosecutor
clicited testimony from her former law clerk, Lisa Sasinoski,
that she (Orie Melvin) directed Sasinoski via a hand-written
note to complete a political questionnaire, when in fact the

note related to a roundtable discussion of women in the legal
profession, Petitioner argues that the prosecutor knew that
this representation was untrue because the note was attached
to “Women in the Profession” materials, but the prosecutor
deliberately separated the note from the attached materials
and offered only the note as a trial exhibit to confuse the jury.
She filed a motion to dismiss the case based on prosecutorial
misconduct, but her motion was denied.

Respondents state that: Judge Nauhaus conducted an
extensive inquiry into how this sequence of events had
occurred (TT 1232-55); he gave a curative instruction to
the jury and Petitioner’s counsel was satisfied with it
(TT 1254-55); he told the jury that Sasinoski had given
“inaccurate testimony” concerning the exhibit and that the
jury should consider the doctrine of “false in one, false in all”
as to her testimony (TT 2806-07); and there was extensive
testimony from other witnesses establishing that filling out
political questionnaires for Orie Melvin on state time was
a routine practice (TT 1371-89, 1410-14, 1493-97, 1499,
1510-11, 1549, 1629-30).

*18 The Superior Court addressed this claim as follows:

we focus not on the culpability of the prosecutor but rather
on whether his actions deprived Orie Melvin of a fair
trial by prejudicially rendering the jury incapable of fairly
weighing the evidence and entering an objective verdict.
Based upon our review of the certified record, we conclude
that the trial court did not err in denying Orie Melvin’s
motion to dismiss. We do so for two reasons. First, the
prejudice to Orie Melvin was minimal, as three other
witnesses testified that law clerks were required to fill out
political questionnaires. N.T., 2/5/2013, at 1380 (Creenan);
1493-94 (Degener); 1629 (Katherine Squires).

Second, the trial court took appropriate steps to reduce
any prejudice to Orie Melvin, During Sasinoski’s testimony
before the jury, the trial court questioned Sasinoski directly
and made the jury aware of the issues with respect to the
prior exhibit:

[THE COURT]: Your testimony was inaccurate.
[SASINOSKI]: Oh, okay.

[THE COURTY): Okay. As a matter of fact, the document
that it was attached to was a four page document from
Buchanan Ingersoll, which is a major law firm in the
City of Pittsburgh. They were doing a continuing legal
education seminar, The Questions 3, 8, and 10 were
proposed questions for the judge; is that not accurate?

[SASINOSKI]: I don't have a recollection of that.

[THE COURT)]: Okay. This has been marked for
identification. Ladies and gentlemen of the jury, you
are to accept this as the document, this is the original
document in which Tab 19 was, along with the

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. 14



App. 21

Melvin v. Zappala, Not Reported in Fed. Supp. (2016)

attachment, which was submitted to Ms. Sasinoski
whenever it was submitted. At the time that it was
originally—the District Attorney was in possession of
these additional pages, and they were not submitted to
you during Ms. Sasinoski’s testimony. Also be aware of
the fact that [the] defense was in possession of these four
pages. They knew they were attached. All right.

There is a question as to how they were attached. It is
the defense’s belief that they were attached with a paper
clip, or a staple, which is the way it is now, but when
they got it, it was attached with a paper clip. And if you
look at Tab 19, you will see that there is a paper clip. For
whatever that means to you, take that,

N.T., 2/4/2013, at 1253-55.

Moreover, during its charge to the jury, the trial court
specifically advised the jury that Sasinoski had provided
inaccurate testimony and gave a “false in one, false in all”
instruction:

One of the Commonwealth’s witnesses, Lisa Sasinoski,
gave inaccurate testimony concerning a handwritten
note which was marked and admitted into evidence as
Commonwealth Exhibit 32, Tab # 19. Ms. Sasinoski
testified related [sic] to a questionnaire from a special
interest group when in fact it related to a continuing legal
education seminar. As has been pointed out by one of the
attorneys, there is a rule in the law which I learned as
falsus in uno, falsus in omnibus, which translated from
Latin means false in one, false in all. If you decide that
a witness deliberately testified falsely about a material
point, that is about a matter that could effect [sic] the
outcome of this trial, you may for that reason alone
choose to disbelieve the rest of his or her testimony, but
you are not required to do so. You should consider not
only the deliberate falsehood, but also all other factors
bearing on the witness' credibility in deciding whether to
believe other parts of her testimony.

*19 N.T., 2/15/2013, at 2806-08.

For these reasons, even to the extent that the prosecutor
here committed intentional misconduct (rather than a mere
mistake, as the trial court concluded), it was not error
to deny Orie Melvin’s motion to dismiss. The prejudice
to Orie Melvin was minimal and the trial court took
appropriate steps to clarify for the jury the precise nature of
the issues relating to the handwritten note associated with
the questionnaire. Nothing in the certified record compels

a conclusion that the jury was rendered incapable of fairly
weighing the evidence and entering an objective verdict.

Melvin II, 103 A.3d at 27-28 (footnote omitted). 2

The United States Court of Appeals for the Third Circuit has
summarized the decisional law in the area of prosecutorial
misconduct as follows:

The conduct of the trial, including closing arguments, is
regulated under the sound discretion of the trial judge.
Herring v. New York, 422 U.S. 853, 862, 95 S.Ct. 2550,
45 1..Ed.2d 593 (1975). But prosecutorial misconduct may
“so infect [ Jthe trial with unfairness as to make the

resulting conviction a denial of due process.” Donnelly
v, DeChristoforo, 416 U.S. 637, 643, 94 S.Ct. 1868, 40
L.Ed.2d 431 (1974). Such misconduct must constitute a “
“failure to observe that fundamental fairness essential to the
very concept of justice.” ” Id. at 642, 94 S.Ct. 1868 (quoting
Lisenba v. California, 314 U.S. 219, 236, 62 S.Ct. 280,
86 L.Ed. 166 (1941)). Where “specific guarantees of the
Bill of Rights are involved, [the Supreme] Court has taken

special care to assure that prosecutorial conduct in no way
impermissibly infringes them,” id. at 643, 94 S.Ct. 1868,
but the test remains the same. See Darden v. Wainwright,
477U.8. 168, 182, 106 S.Ct. 2464, 91 L.Ed.2d 144 (1986),
reh'g denied, 478 U.S. 1036, 107 S.Ct. 24, 92 L.Ed 774
(1986).

Moore v. Morton, 255 F.3d 95, 105-106 (3d Cir. 2001).

The Superior Court determined that Orie Melvin was not
denied a fair trial regarding Sasinoski’s testimony about
the hand-written note because, even if the actions of the
prosecutor were intentional, the trial court gave a curative

instruction24 and three other witnesses testified that law

clerks were required to fill out political questionnaires. %

Petitioner has failed to demonstrate that this conclusion
was contrary to or an unreasonable application of clearly
established federal law as determined by the Supreme Court
of the United States. Therefore, this claim provides no basis
for relief.

Claim Five; Fifth Amendment Violation

%20 In Claim Five, Petitioner argues that her rights under
the Fifth Amendment were violated when the trial court
required her to write letters of apology acknowledging her
guilt. Specifically, she contends that the trial court’s demand
that she write letters of apology (even without the requirement

WESTLAW © 2020 Thomson Reuters. No claim to original U.S. Government Works. 15



App. 22

Melvin v. Zappala, Not Reported in Fed. Supp. (2016)

that she write them on a photograph of herself in handcuffs)
and send them to all sitting judges in Pennsylvania and all
former members of her staff violated her right against self-
incrimination.

On May 7, 2013, at the first sentencing hearing, Orie Melvin
was given the right of allocution and she made the following
statement:

Judge, the most important job I've ever held in my entire
life is that as of a mother to my five daughters and my son.
I have always prided myself in being a role model to my
children.

And I am sorry for all the loss, suffering, and pain you have
endured for the past five years.

I'm saddened and sorry for the circumstances that bring me
before the Court today. And I am prepared for sentencing
by the Court.

(ST1 35.) At the conclusion of the hearing, Judge Nauhaus
stated that part of her sentence would be the requirement
that she “write letters of apology to everybody on your staff
that you made do illegal work.” (ST1 63.) He then stated the
following:

I'm going to have a picture of you taken, and I'm going
to have copies of that picture made in the amount of the
Judges of the Commonwealth of Pennsylvania. And you
are going to apologize on each one of these pictures, and
they are going to be sent to each Judge in Pennsylvania.
That will be part of the cost of prosecution....

Where is the photographer?
COUNTY PHOTOGRAPHER: I'm here,

THE COURT: All right. The photographer, one of the
deputy sheriffs, and Joan Orie Melvin and her attorney
will retire into that room. Anything else? This matter is
complete.

MR. CLAUS: Nothing, Your Honor.
THE COURT: Court is adjourned. Jane [sic], come on in.

(The following in-chambers discussion was held on the
record.)

THE COURT: This is the picture. Put handcuffs on her.

(Whereupon, the deputy sheriff places handcuffs on
Defendant Orie Melvin.)

THE COURT: This is the picture I want. This is the picture
that goes to the rest of the Judiciary.

Law Claus will tell you how many copies he needs. Take
this picture.

(Whereupon, the County Photographer takes a
picture.)

THE COURT: Okay. Take them off.

COUNTY PHOTOGRAPHER: 1 wanted to take another
picture.

THE COURT: Okay. Step aside, Mr. Casey.

(Whereupon, another picture was taken of Defendant
Orie Melvin.)

THE COURT: Okay. That’s it. Thank you.
(ST1 65-67.)%

At the resentencing hearing on May 14, 2013, Orie Melvin’s
counsel (Patrick Casey) incorporated her previous statement
of allocution and she declined to exercise it again (Answer Ex.
68) (APP 2071). Attorney Casey argued that the requirement
of writing apology letters would violate Orie Melvin’s Fifth
Amendment right against self-incrimination and he asked
Judge Nauhaus to either rescind the requirement or stay it
until the conclusion of her direct appeal. Judge Nauhaus
responded that he made clear that the apology cannot be
used against her in any future proceedings (APP 2071-72).
Attorney Casey cited Commonwealth v. Thier, 663 A.2d
225 (Pa. Super. 1995), appeal denied, 670 A.2d 643 (Pa.
1996), and Mitchell v. United States, 526 U.S. 314 (1999)
in support of his position, but Judge Nauhaus stated that the

cases were distinguishable because the defendants were under
oath, whereas Orie Melvin would not be (APP 2073-75).

*21 On May 20, 2013, Petitioner filed a notice of appeal. On
September 27, 2013, she filed a motion in the Superior Court
to have the apology portion of the sentence stayed pending
disposition of her direct appeal (Answer Ex. 75). As noted
above, the Superior Court issued a temporary stay on October
2, 2013 pending the court’s disposition of the request for a
stay (Answer Ex. 77). On October 15, 2013, Judge Nauhaus
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convened a “Gagnon 1 hearing”27 at which he raised Orie
Melvin’s refusal to comply with the apology letter portion of
the sentence, informed Attorney Casey that he was “cherry
picking” part of the sentence rather than challenging the entire
sentence, and eventually scheduled a “Gagnon II hearing” for
December 4, 2013.

On November 6, 2013, the Superior Court issued an opinion
and order which granted Petitioner’s motion for a stay of the
apology letter portion of the sentence during the pendency of
her appeal. The court began its analysis by stating that:

we need not, and will not, determine
whether the portion of Orie Melvin’s
sentence requiring apology letters
is ultimately illegal, either on
constitutional or statutory grounds.
Those issues will be decided by the
merits panel ruling on Orie Melvin’s
appeal. Instead, we focus on the
more narrow issue of whether the
apology letters potentially violate Orie
Melvin’s constitutional right against
self-incrimination, solely during the
pendency of this direct appeal.

Melvin I, 79 A.3d at 1200. The court then described the
contours of the Fifth Amendment privilege against self-
incrimination and the parallel provision of the Pennsylvania
constitution that the accused “cannot be compelled to give
evidence against himself,” Pa. Const. Art. I, § 9, which the
Pennsylvania Supreme Court has held provides the same
protection, Commonwealth v. Arroyo, 723 A.2d 162, 166-67
(Pa. 1999).

The court then stated that:

While the Supreme Court of Pennsylvania has not squarely
decided the issue of whether the privilege against self-
incrimination survives the direct appeal process, its
disposition of closely related controversies leads to the
conclusion that it does. In Commonwealth v. Rodgers, 472
Pa. 435, 372 A.2d 771 (1977) (plurality), our Supreme
Court affirmed a murder conviction despite the fact that the

trial judge had permitted a witness, who was still litigating
his own conviction for the same crime in the Pennsylvania
courts, to invoke his privilege against self-incrimination

and refuse to testify. In the Opinion Announcing the
Judgment of the Court, Justice Roberts addressed the issue
as follows:

After conviction, direct appeal and collateral remedies
available to an individual may result in a new frial. It
is apparent, then, that a conviction does not eliminate
the possibility that an individual will later be prosecuted
for the crime about which he is asked to testify.
Accordingly, the weight of authority permits a witness
whose conviction has not been finalized on direct appeal
to invoke the privilege against self-incrimination and
refuse to testify about the subject matter which formed
the basis of his conviction.

Id. at 455, 372 A.2d at 780 (emphasis added).Similarly, in
Commonwealth v, Strickler, 481 Pa. 579, 393 A.2d 313
(1978), our Supreme Court refused to find that a defendant
who has pled guilty to a crime may no longer invoke his

right against self-incrimination. According to our Supreme
Court, the defendant retains his right not to testify regarding
his crimes at a subsequent proceeding since “a guilty plea
may subsequently be found to be invalid and a conviction
based upon it reversed.” Id. at 586, 393 A.2d at 316. As a
result, in light of the potential for a new trial, the Supreme
Court concluded that it cannot be “inevitably concluded
as a matter of law that one who has pleaded guilty to a
charge can thereafter have no reasonable basis to fear self-
incrimination on that charge.” Id. at 587, 393 A.2d at 317.

%22 Federal courts as well as courts of our sister
states have likewise held that criminal defendants retain
their rights against self-incrimination during the pendency
of a direct appeal. See, e.g., Crandell v. Louisiana
State Penitentiary, 2013 WL 4782818, at *9 (W.D. La.
September 6, 2013) (“[M]ost courts hold that a convicted
person can claim the privilege against self-incrimination
as long as a direct appeal is pending or the time for
direct appeal has not expired.”) (citing U.S. v. Duchi, 944
F.2d 391, 394 (8th Cir. 1991)); People v. Cantave, 21
N.Y.3d 374,380,971 N.Y.S.2d 237,993 N.E.2d 1257, 1262
(2013) (“When tried in the instant case, defendant had been
convicted of rape, but he was pursuing a direct appeal, as
of right, of that conviction, Thus, he remained at risk of

self-incrimination until he exhausted his right to appeal.”);
Bell v, U.S., 950 A.2d 56, 63 (D.C. 2008) (“Here, any
testimony given by Riley regarding his involvement in the
armed robbery would have incriminated him in a retrial if
his appeal were successful. Thus, as there was a possibility
of future prosecution, the privilege was properly invoked.”)
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(citing Daniels v. United States, 738 A.2d 240, 244 n. 7
(D.C. 1999) (Fifth Amendment privilege remains intact
during the pendency of direct appeal)); Ellison v. State,
310 Md. 244, 259, 528 A.2d 1271, 1278 (1987) (“[Tlhe
right to claim the privilege continues during the pendency
of the direct appellate or sentence review proceedings.”);

see also People v. Spicer, 2010 WL 934212, at *2 (Mich.
App. March 16, 2010), appeal denied, 488 Mich. 900, 789
N.W.2d 438 (2010); Roth v. Commissioner of Corrections,
759 N.W.2d 224, 228-29 (Minn. App. 2008); State v.
Sutterfield, 45 Or. App. 145, 147, 607 P.2d 789, 790 (1980).

Id. at 1201-02.

The court concluded that “the requirement that Orie
Melvin write apology letters violates her right against self-
incrimination, at least until such time as her direct appeal in
this Court has been decided.” Id. at 1202. The court rejected
two arguments put forward by the Commonwealth. First, the
Commonwealth argued that any apology letters could not be
used against Orie Melvin because Judge Nauhaus specifically
said so at the sentencing hearing. But the Superior Court held
that the trial court’s statement did not grant her immunity
from prosecution and placed no enforceable limitations on the
Commonwealth, Id. at 1202-03. Second, the Commonwealth
argued that Orie Melvin had already apologized, citing the
statement she made on May 7, 2013. But the Superior
Court held that this brief statement to her children was not
incriminating and could not form the basis for finding a
waiver of the privilege. I1d. at 1203-04,

Lastly, the Commonwealth argued that, if the court were
inclined to grant the stay, the case should be remanded to
the trial court for resentencing because the “entire sentencing
scheme has been disrupted.” The court responded that:

We decline to do so for two reasons.
First, the Commonwealth cites to no
rule or other authority that would
permit us to remand the case to the
trial court at this time, even if we
were otherwise inclined to do so.
Second, and more importantly, the
grant of the Application for Stay
does not disrupt the trial court’s
sentencing scheme. Instead, it only
stays a portion of the sentencing order
pending resolution by this Court of

constitutional and statutory arguments
regarding its legality. The appropriate
audience for the Commonwealth’s
argument is the merits panel of
this Court. If it determines that the
requirement that Orie Melvin write
and send apology letters is illegal,
and that eliminating the requirement
disrupts the sentencing scheme, the
case will be remanded to the trial
court for resentencing (including, if
appropriate, a term of incarceration).
At this juncture, we do no more than
postpone the performance of this part
of the sentence until Orie Melvin’s
direct appeal is decided.

Id. at 1204-05.

The day after the Superior Court issued its opinion, Judge
Nauhaus scheduled a hearing for November 14, 2013 for the
purpose of making “adjustments” to Orie Melvin’s sentence.
(Answer Ex. 81). At the hearing, Judge Nauhaus sua sponte
imposed a “supersedeas” staying the entire sentence pending
disposition of the appeal, despite her counsel’s argument that
the trial court lacked jurisdiction to do this on the grounds that
the case was on appeal and more than 14 days had elapsed
after the sentence was imposed. (Answer Ex. 84.)

#23 The parties then filed their briefs in the Superior Court.
The Commonwealth argued that the motions panel had made
“two critical factual errors” in granting the stay: 1) that Orie
Melvin had not apologized at the sentencing hearing; and 2)
that Judge Nauhaus would not have accepted her statement
as the “apology” he was ordering. The Commonwealth
contended that the Fifth Amendment issue should be denied
because Orie Melvin had already apologized and because
Judge Nauhaus had stated that her apology would not be used
against her in any future proceeding. (Answer Ex. 86) (APP
93-98). Petitioner filed a reply brief, in which she reiterated
the arguments she had previously made. (Answer Ex. 87)
(APP 2745-47).

On August 21, 2014, the Superior Court issued an opinion
which decided Petitioner’s appeal, affirming the judgment of
sentence in part and reversing it in part. With respect to the
Fifth Amendment issue, the court’s entire discussion was as
follows:
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First, in Commonwealth v. Melvin, 79 A.3d 1195 (Pa.
Super. 2013), this Court granted Orie Melvin’s request for a
stay from the apology letters requirement on constitutional
grounds, indicating that said stay would remain in effect
“until such time as her direct appeal in this Court has been
decided” and “pending final resolution by this Court of
her claims of illegality of sentence.” Id. at 1202, 1203.
Apparently, she now seeks to extend the stay indefinitely,
arguing that “[a]s long as Orie Melvin continues to assert
her innocence, she cannot be required to apologize.” Orie
Melvin’s Brief at 95. We cannot agree. In Melvin, this

Court reviewed applicable decisions of our Supreme Court
and determined that the requirement that she write apology
letters violated her right against self-incrimination during
the pendency of her direct appeal. 1d. at 1203. We are
aware of no federal or Pennsylvania state law, and Orie
Melvin has not cited to any, that supports the notion
that the right against self-incrimination extends beyond
the pendency of a direct appeal. As a result, we must
conclude that Orie Melvin is not entitled to relief from the
apology letters requirement on constitutional grounds after
her direct appeal has been decided.

Melvin II, 103 A.3d at 51.28 The court further held that
Judge Nauhaus lacked jurisdiction to stay the entire sentence
pending appeal because doing so did not preserve the status
quo but rather disrupted it. In addition, the court concluded
that Judge Navhaus had acted in defiance of the court’s
November 6, 2013 order, which stated that staying the
apology letter portion of the sentence would not disrupt the
sentencing scheme, Id. at 57-59.

On September 22, 2014, Petitioner filed a petition for
allowance of appeal in the Pennsylvania Supreme Court, and
she included the claim relating to the apology letters. She
also filed a motion for a stay of the apology letter portion of
the sentence (Answer Ex. 106). The Commonwealth filed a
response, in which it argued that the court should grant a stay,
but with respect to the entire sentence (Answer Ex. 107). On
October 7, 2014, the Supreme Court issued an order staying
the entire sentence (Answer Ex. 109).

*24 As noted above, on October 28, 2014, Orie Melvin
moved for a discontinuance of the appeal, which was granted.
As exhibits to her motion, she provided two letters of apology
(one for Pennsylvania judges, the other for former members
of her staff), both of which were dated October 27, 2014
(Answer Ex. 110 Exs. A, B) (APP 3411, 3413).

On November 4, 2014, Orie Melvin appeared before Judge
Nauhaus, who noted that the letters were mailed on October
27, 2014, before the Supreme Court had even discontinued
her appeal and before he had approved them. He indicated that
the letters were unacceptable, because they were addressed
“to whom it may concern” and provided the return address of
Orie Melvin’s lawyer. He ordered that the apologies be made
more personal, made clear that they had to be approved by
him and directed Petitioner’s counsel to notify him when the
proper letters had been mailed.

In Petitioner’s brief, she contends that, on January 28, 2015,
she was coerced into writing letters of apology by Judge
Nauhaus upon threat of incarceration. She states that Judge
Nauhaus dictated the contents of the letters to her, as follows:

Dear Judge Manning,

Please allow me to apologize for my conduct. I fully
acknowledge any harm caused by my crimes and accept
responsibility for my conduct.

As a former member of the Pennsylvania judiciary, I realize
that my conduct has impacted the public’s perception
toward the judiciary and the difficulty it has imposed upon
the discharge of your responsibilities a judge.

I accept responsibility for the crimes for which I have been
convicted. I regret any harm my conduct has caused you.

Sincerely,
Joan Orie Melvin

(ECF No. 2 at 77 n.22 & Ex. H.)

Finally, Respondents state that, on April 15,2015, Petitioner’s
lawyer sent a letter to Judge Nauhaus indicating that, on
April 12, 2015, she sent out the apology letters (as approved
by Judge Nauhaus on December 19, 2014) to all judges in
Pennsylvania and her former staff members as listed (Answer

Ex. 112).%

Petitioner argues that the Superior Court erred by focusing
on the period after her appeal, rather than the question of
whether the apology letters could be imposed by the trial court
at sentencing (ECF No. 2 at 76). Respondents argue that Orie
Melvin apologized at her sentencing hearing and that Judge
Nauhaus announced that she could not be prosecuted for
her apology, thereby defeating any Fifth Amendment claim.
They also argue that, given that she has already sent out
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the letters, there is no remedy in any event. (ECF No. 18 at
104-09.) In a reply brief, Petitioner argues that the Superior
Court’s decision cannot be reconciled with the earlier motions
panel decision and that she has provided authority that a
constitutional violation occurred.

Respondents' arguments do not withstand scrutiny. The
Superior Court has already held that Petitioner’s brief
statement to her children at the sentencing hearing did not
constitute an “apology” (certainly, Judge Nauhaus did not
view it as sufficient) and that Judge Nauhaus could not
prospectively rule that apology letters could not be used
against her. Respondents do not even contend that the
Superior Court erred in these determinations and there is no
basis for such a conclusion,

However, Petitioner has not demonstrated that she has a basis
for relief with respect to this claim. It is true that the Superior
Court’s merits panel decision did not address the question
presented: whether the trial court could order Orie Melvin on
May 7, 2013 to write letters of apology as part of her sentence.
Rather, the Superior Court held that, after the conclusion
of her direct appeal, the requirement of writing letters of
apology would not violate her rights. It is difficult (perhaps
impossible) to reconcile this opinion with the earlier opinion
which granted the stay and indicated that the merits panel
would address the question. Moreover, the court’s statement
that “We are aware of no federal or Pennsylvania state law,
and Orie Melvin has not cited to any, that supports the notion
that the right against self-incrimination extends beyond the
pendency of a direct appeal,” Melvin II, 103 A.3d at 51, is
odd for two reasons. First, the law in this area is uncertain
and there are cases that have extended the right against
self-incrimination beyond a defendant’s direct appeal, as the
Superior Court recognized in granting her motion for a stay.
Nevertheless, the cases are not from the Supreme Court of the
United States.

#25 More importantly, on the date the Superior Court made
this statement, Petitioner’s direct appeal was still pending.
She could have filed a petition for allowance of appeal with
the Pennsylvania Supreme Court. Indeed, she actually did file
such a petition, although she later withdrew it. Curiously, and
despite two Superior Court opinions about “the pendency of
a direct appeal,” Petitioner also concluded that she needed
to file a request to stay the imposition of the apology letter
portion of her sentence until the matter was concluded before
the Supreme Court and that court did not reject the notion. On
the contrary, it granted her request for a stay, albeit as to the

entire sentence. Nevertheless, for the reasons that follow, the
manner in which this situation unfolded precludes Petitioner
from demonstrating that a violation of her constitutional
rights occurred which would entitle her to relief.

The Supreme Court of the United States has held that:

as a general rule, that where there can be no further
incrimination, there is no basis for the assertion of the
privilege. We conclude that principle applies to cases in
which the sentence has been fixed and the judgment of
conviction has become final. See, e.g., Reina v. United
States, 364 U.S. 507, 513, 81 S.Ct. 260, 5 L.Ed.2d 249
(1960). If no adverse consequences can be visited upon the
convicted person by reason of further testimony, then there

is no further incrimination to be feared.

Where the sentence has not yet been imposed a defendant
may have a legitimate fear of adverse consequences from
further testimony. As the Court stated in Estelle: “Any
cffort by the State to compel [the defendant] to testify
against his will at the sentencing hearing clearly would
contravene the Fifth Amendment.” 451 U.S., at 463, 101
S.Ct. 1866. Estelle was a capital case, but we find no reason
not to apply the principle to noncapital sentencing hearings

as well. “The essence of this basic constitutional principle
is ‘the requirement that the State which proposes to convict
and punish an individual produce the evidence against him
by the independent labor of its officers, not by the simple,
cruel expedient of forcing it from his own lips.” ” 1d., at 462,
101 S.Ct. 1866 (emphasis in original) (quoting Culombe
v. Connecticut, 367 U.S. 568, 581-582, 81 S.Ct. 1860, 6
L.Ed.2d 1037 (1961)). The Government itself makes the
implicit concession that the acceptance of a guilty plea does
not eliminate the possibility of further incrimination. In
its brief to the Court, the Government acknowledges that
a defendant who awaits sentencing after having pleaded
guilty may assert the privilege against self-incrimination
if called as a witness in the trial of a codefendant, in part
because of the danger of responding “to questions that
might have an adverse impact on his sentence or on his
prosecution for other crimes.” Brief for United States 31.

Mitchell v. United States, 526 U.S. 314, 326-27 (1999) (citing
Estelle v. Smith, 451 U.S. 454 (1981)).

If Judge Nauhaus had enforced the apology letter provision
of the sentence at the sentencing hearing itself, or at any time
while this case was on direct appeal, the result would likely
have violated Petitioner’s Fifth Amendment right against self-
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incrimination, as the Superior Court and the Pennsylvania
Supreme Court appeared to recognize when they stayed
the sentence so that this would not occur. Moreover, if the
Superior Court had ultimately upheld such a sentence, the
ruling would have represented an unreasonable application of
Mitchell.

However, that is not what occurred in this case. By the
time Petitioner actually wrote the apology letters, her direct
appeal had concluded. The Pennsylvania Supreme Court
discontinued her appeal on October 28, 2014 and the letters
were not written until sometime after that.

Petitioner’s counsel recognized this point when, at the
resentencing hearing on May 14, 2013, he requested that the
court either rescind the apology letter portion of the sentence
or stay it until the conclusion of her direct appeal. (Answer
Ex. 68) (APP 2071-72). And when he filed the praecipe for
discontinuance of her petition for allowance of appeal, he
wrote:

*26 In discontinuing her Petition for
Allowance of Appeal, Petitioner fully
understands that she is abandoning
her challenge to the legality of
the sentence as defined by the
Pennsylvania Superior Court in the
decision dated August 21, 2014,
See Commonwealth v. Orie Melvin,
No. 844 WDA 2013, [103 A.3d
1] (Pa. Super. Ct. Aug. 21, 2013).
Accordingly, Petitioner understands
that her Motion for Stay of said
sentence will be rendered moot. She

is therefore fully prepared to serve the
sentence authorized by the Superior
Court in its entirety.

(Answer Ex. 111 at 1 n.1.) Based upon this filing, Petitioner
agreed to the requirement that she write the letters of apology.

Moreover, even if the manner in which the actual letters were
written exceeded the authorization provided by the Superior
Court (assuming that Judge Nauhaus “dictated” the contents
of the letters to her on January 28, 2015 upon threat of
incarceration), by that point, the requirement that she write the

letters no longer violated her Fifth Amendment right to be free
from self-incrimination, as determined by the Supreme Court
of the United States. In other words, based upon the actions
of her counsel and the stays imposed by the Superior Court
and the Pennsylvania Supreme Court, Petitioner postponed
the apology-letter writing portion of her sentence until it no
longer presented a Fifth Amendment problem. Thercfore,
Petitioner has not demonstrated that this claim provides her
with a basis for relief.

Because Petitioner has failed to demonstrate that her
conviction was secured in any manner contrary to decisions of
the United States Supreme Court or involved an unreasonable
application of those decisions, her claims do not provide her
with a basis for relief and her petition should be dismissed.

Certificate of Appealability
Additionally, a certificate of appealability should be denied.

The decision whether to grant or deny a certificate
of appealability is “[tlhe primary means of separating
meritorious from frivolous appeals.” Barefoot v. Estelle, 463
U.S. 880, 893 (1983). If a certificate of appealability is
granted, the Court of Appeals must consider the merits of the

appeal. However, when the district court denies a certificate
of appealability, the Court of Appeals can still grant one if it
deems it appropriate. 28 U.S.C. § 2253.

“A certificate of appealability may issue ... only if the
applicant has made a substantial showing of the denial ofa
constitutional right.” 28 U.S.C. § 2253(c)(2). For the reasons
addressed above, this petition does not present a substantial
showing of the denial of a constitutional right. Accordingly,
a certificate of appealability should be denied.

For these reasons, it is respectfully recommended that the
petition for writ of habeas corpus filed by petitioner (ECF
No. 1) be dismissed and that a certificate of appealability be
denied.

Litigants who seek to challenge this Report and
Recommendation must seek review by the district judge by
filing objections by April 21, 2016. Any party opposing the
objections shall file a response by May 5, 2016. Failure to file
timely objections will waive the right of appeal.

All Citations

Not Reported in Fed. Supp., 2016 WL 8740497
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ECF No. 1.

ECF No. 19. For consistency, all references herein to the record are to the Commonwealth’s Answer and Exhibits thereto,
which are part of the record before this Court.

Jane Orie filed a habeas corpus action in this Court on September 2, 2015, which was docketed at Civ. A. No. 15-1153,
On March 17, 2016, a Memorandum Opinion & Order was entered, dismissing the petition and denying a certificate of
appealability. The case is currently on appeal before the United States Court of Appeals for the Third Circuit.

ECF No. 20.

ECF No. 21.

ECF No. 23.

ECF No. 27. This concerned a piece of evidence introduced during the testimony of Lisa Sasinoski, as discussed below.
Janine Orie, who had been found guilty of both the two counts from the 2010 complaint and all four counts from the 2011
complaint (TT 2857-58), was sentenced to two (2) concurrent one-year terms of house arrest with electronic monitoring,
to be followed by two (2) years of consecutive probation (Judge Nauhaus also stated that Janine Orie had to write letters
of apology to the judicial staff and her family, but because this oral statement was not incorporated into the written
sentence order, the Superior Court granted her appeal to remove it.) After exhausting her appeals in state court, she
filed a habeas corpus petition in this Court on March 2, 2016, which was docketed at Civ. A. No. 16-233. That petition
is currently being briefed.

ECF No. 28.

ECF No. 29.

ECF No. 30.

ECF No. 31.

ECF No. 32.

ECF No. 33.

They also do not challenge that Petitioner is “in custody” within the meaning of § 2254(a). It is noted that she is “in custody”
because she is serving her sentence of home confinement, to be followed by two years of probation. See Maleng v.
Cook, 490 U.S. 488 491 (1989).

ECF No. 2 Ex. A.

Petitioner argues that the Superior Court “buried in a footnote” its statement that it agreed with the trial court’s assessment
that she was not convicted for violating the Supreme Court's rule, but as quoted above, the Superior Court in the text
explained clearly that she was not prosecuted or convicted based on that rule.

Answer Ex. 2, APP 28, However, the reference was not in Counts 1-3 (theft of services), but in Count 6, in which Orie
Melvin was charged with having committed official oppression by requiring her former Chief Law Clerk, Lisa Sasinoski, to
perform political work in violation of both the internal court order and (for work performed during office hours) Pennsylvania
criminal law. The jury was unable to reach a verdict on this charge.

Petitioner argues that she “had no reason to suspect that she would be exposed to criminal prosecution if a member of her
staff violated a work rule by engaging in the otherwise completely lawful act of participating in a political campaign.” (ECF
No. 2 at 32-33.) This implies that the employees decided on their own to engage in these activities, whereas Petitioner
was of course prosecuted for having directed them to do so and they so testified, as noted below.

Petitioner provides no support for her implication that Pennsylvania legislators do not have the authority to establish
employment policies for members of their staff. Nor is the Court aware of any authority that requires the Commonwealth
to prove how many hours employees were directed to divert from their official duties in order to prove the crime of theft
of services.

Interestingly (and not acknowledged by Petitioner), her former law clerk, Molly Creenan, testified that, when she
expressed her concerns to Orie Melvin in 2008 (based upon what had occurred in 2003) about the staff being asked to
work the polls on Election Day and use the copiers and printers for the campaign, Creenan specifically cited the Habay
case. (TT 1384-86.)

Based on Petitioner's argument, a judge could direct her personal staff to rob a bank during official working hours and
claim that such activity fell within her role to “supervise” the employees.
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24
25

26

27
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The Court observes that the doctrine of falsus in uno, falsus in omnibus (false in one thing, false in all things), has been
called “a “discredited doctrine” based on “primitive psychology,” and “an absolutely false maxim of life.” Kadia v. Gonzales,
501 F.3d 817, 821 (7th Cir. 2007) (citations omitted).

Petitioner argues that the trial court’s statement “For whatever that means to you, take that” undermined its attempt at a
curative instruction (ECF No. 1 at 41; ECF No. 2 at 67, 72 & n.19), but does not explain what this means.

Petitioner also contends that the prosecutor committed misconduct regarding evidence that was introduced during the
testimony of Commonwealth witness Jamie Paviot, Jane Orie’s former Chief of Staff. The Superior Court concluded that
there was no evidence that Petitioner moved for a mistrial or other relief with respect to this incident and thus it was
waived. Melvin I, 103 A.3d at 28 n.18. This represents an independent and adequate state law ground barring the issue
from federal habeas corpus review.

The requirement that Orie Melvin's apology be written on the photograph of herself in handcuffs applied only to the
apology to be sent to members of the judiciary, not to members of her former staff. The Superior Court cited this distinction
as evidence that “the trial court's decision to force Orie Melvin to write apology letters on the degrading photograph was
solely intended to shame her.” Melvin Il, 103 A.3d at 55.

In Gagnon v. Scarpelli, 411 U.S. 778 (1973), the Supreme Court described the process for determining if a defendant
has committed a probation violation.

The court then addressed Orie Melvin's claim that the apology letters violated Pennsylvania’s sentencing guidelines and
concluded that: 1) 42 Pa. C.S. § 9721(a) allows for seven alternative forms of criminal sentences, one of which is county
intermediate punishment; 2) when imposing county intermediate punishment, a court may attach specified conditions
including “other things reasonably related to rehabilitation,” 42 Pa. C.S. § 9763(b)(15); 3) the requirement that she write an
apology to the members of the judiciary on a photograph of herself in handcuffs was solely for the purpose of humiliating
and shaming her and did not meet this condition; but 4) an apology alone would meet this requirement, and the court so
corrected the sentence. Id. at 52-57. Petitioner does not raise this claim herein, and it would not be cognizable in federal
habeas corpus in any event as it is purely a matter of state law.

ECF No. 33.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis

Background: Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania, was convicted
in the Court of Common Pleas, Allegheny County, Criminal
Division, No. CP—02-CR-0009885-2012, Nauhaus, J., of
three counts of theft of services, and one count each for
conspiracy to commit theft of services, misapplication of
entrusted property and conspiracy to tamper with or fabricate
evidence. Defendant appealed and sought a stay of sentencing
requirement that she write letters of apology to the members
of the Pennsylvania Judiciary on photographs of defendant
in handcuffs. The Superior Court, 79 A.3d 1195, granted the
requested stay. On its own initiative, and over defendant's
objection, the Court of Common Pleas issued an order staying
defendant's sentence in its entirety. Defendant filed a second
appeal.

Holdings: The Superior Court, Nos. 844 WDA 2013, 1974
WDA 2013, Donohue, J., held that:

[1] prosecution of defendant did not violate the scparation of
powers doctrine;

[2] overbroad warrant authorizing seizure of defendant's
personal e-mails was harmless error;

[3] joinder of defendant's case with that of her sister and co-
defendant was not improper;,

[4] defendant failed to establish Brady violation,

[5] evidence supported convictions;

[6] defendant was not prejudiced by trial court's improper
supplemental instruction to the jury on accomplice liability
after closing arguments;

[7] requirement that defendant send letters of apology to her
former staff and the members of the state judiciary was a
permissible sentencing condition;

[8] defendant could not properly be required to write such
letters of apology on embarrassing photographs of her in
handcuffs; and

[9] trial court was without jurisdiction to stay defendant's
sentence in its entirety.

Affirmed as modified in part, and reversed in part.

West Headnotes (72)

1] Constitutional Law &= Separation of Powers
The “separation of powers doctrine” provides
that the executive, the legislature and the
judiciary are independent, co-equal branches
of government; the dividing lines among the
three branches are sometimes indistinct and are
probably incapable of any precise definition.

3 Cases that cite this headnote

[2] Constitutional Law @& Encroachment in
general

Under the principle of separation of the powers
of government, no branch should exercise the
functions exclusively committed to another
branch.

2 Cases that cite this headnote

i3] Constitutional Law &= Encroachment on
Judiciary
Judges ¢= Criminal responsibility
Larceny @& Property Subject of Larceny
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[4]

5]

[6]

Prosecution of defendant, a former Superior
Court judge and Justice of the Supreme Court
of Pennsylvania, for theft of services, conspiracy
to commit theft of services, and misapplication
of entrusted property did not violate the
separation of powers doctrine, notwithstanding
defendant's claim that the prosecution infringed
upon the Supreme Court's exclusive power to
regulate the courts of the Commonwealth and
amounted to nothing more than an attempt
to criminalize court-imposed restrictions on
the political activity of judicial employees;
defendant was not prosecuted for her conduct
in her judicial staff to advance her political
aspirations, but rather was prosecuted for the
misuse of her judicial staff in violation of
criminal statutes prohibiting the diversion of
services belonging to the Commonwealth to her
own personal benefit. Const. Art. 5, § 10; 18
Pa.C.S.A. §§ 903(a), 3926(b), 4113(a).

4 Cases that cite this headnote

Telecommunications ¢= Scope; minimization

Warrant authorizing seizure of defendant's
personal e-mails was overbroad, as warrant
permitted the seizure of every e-mail in the
referenced accounts without any attempt to
distinguish the potentially relevant e-mails from
those unrelated to the criminal investigation.
U.8.C.A. Const. Amend. 4.

Criminal Law &= Theory and Grounds of
Decision in Lower Court

An appellate court may affirm a judgment or
verdict for any reason appearing of record.

2 Cases that cite this headnote

Criminal Law ¢= Prejudice to rights of party
as ground of review

An error involving state or federal constitutional
law can be harmiess only if the appellate court
is convinced beyond a reasonable doubt that the
etror is harmless.

6 Cases that cite this headnote

(71

18]

191

[10]

Criminal Law ¢= Matters or Evidence
Considered

Harmless error analysis of an error involving
state or federal constitutional law is closely
tied to the facts of the case and requires an
examination of the entire record.

Criminal Law ¢= Preliminary Proceedings

Trial court's failure to suppress contents of
defendant's e-mail accounts, seized pursuant to
overbroad search warrant, was harmless error
in prosecution for theft of services, conspiracy
to commit theft of services, misapplication of
entrusted property and conspiracy to tamper with
or fabricate evidence, where e-mails admitted
into evidence were minimally prejudicial
or cumulative of other properly introduced
evidence. U.S.C.A. Const.Amend, 4.

7 Cases that cite this headnote

Judges &= Relationship to party or person
interested

Judges @& Relationship to attorney or counsel

Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania,
was not entitled to recusal of all members of
the county bench, even though defendant had
formerly been a member of that county bench
and her former law clerk was the wife of a
member of the county bench; defendant had no
current relationship as a colleague with any of
the bench members, and neither former law clerk
nor her husband had any financial interest in the
outcome of the case.

1 Cases that cite this headnote

Judges &= Relationship to party or person
interested

A witness's spousal relationship with a judge,
without more, does not automatically require the
recusal of an entire bench, as no appearance
of impropriety necessarily arises from that
attenuated fact.
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(1]

12]

[13]

[14]

[15]

Judges & Determination of objections

As a general rule, a motion for recusal is initially
directed to and decided by the jurist whose
impartiality is being challenged.

3 Cases that cite this headnote

Judges & Determination of objections

In considering a recusal request, the jurist must
first make a conscientious determination of his
or her ability to assess the case in an impartial
manner, free of personal bias or interest in
the outcome, and the jurist must then consider
whether his or her continued involvement in the
case creates an appearance of impropriety and/
or would tend to undermine public confidence in
the judiciary; this is a personal and unreviewable
decision that only the jurist can make.

5 Cases that cite this headnote

Judges €= Determination of objections

It is the burden of the party requesting recusal to
produce evidence establishing bias, prejudice or
unfairness which raises a substantial doubt as to
the jurist's ability to preside impartially.

4 Cases that cite this headnote

Criminal Law ¢= Statutory issues in general

In examining a determination of statutory
interpretation, the scope of review is plenary, as
it is with any review of questions of law.

Statutes ¢= Plain Language; Plain, Ordinary,
or Common Meaning

Statutes é= Plain language; plain, ordinary,
common, ot literal meaning

Absent a definition in the statute, statutes are
presumed to employ words in their popular and
plain everyday sense, and the popular meaning
of such words must prevail.

1 Cases that cite this headnote

(16]

[17]

(18]

[19]

Judges é= Criminal responsibility

Judges are “public officers” and “judicial
officers” within meaning of statute extending
the statute of limitations for criminal offenses
committed by a public officer or employee in
the course of or in connection with his office or
employment at any time when the defendant is in
public office or employment or within five years
thereafter. 42 Pa.C.S.A. §§ 102, 5552(c)(2).

Criminal Law & Examination of Witnesses
Other Than Accused

Criminal Law &= Presentation of evidence

Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania,
charged with theft of services, conspiracy to
commit theft of services, misapplication of
entrusted property and conspiracy to tamper
with or fabricate evidence, was not entitled
to dismissal on grounds of prosecutorial
misconduct arising out of prosecutor's eliciting
defendant's former clerk's incorrect testimony
that a note to clerk from defendant sought
proposed answers to a political endorsement
questionnaire, when it had in fact pertained to
a legal education event; prejudice to defendant
was minimal, as three other witnesses testified
that law clerks were required by defendant
to fill out political questionnaires, error was
not intentional, trial court questioned witness
directly and made jury aware of issues with
the exhibit, and trial court specifically advised
the jury that witness had provided inaccurate
testimony and gave a “false in one, false in all”
instruction.

Criminal Law &= Arguments and statements
by counsel

Standard of review for a claim of prosecutorial
misconduct is limited to whether the trial court
abused its discretion.

8 Cases that cite this headnote

Criminal Law &= Discretion of court
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[20]

[21]

[22]

It is within the discretion of the trial court
to determine whether a defendant has been
prejudiced by misconduct or impropriety to the
extent that a mistrial is warranted.

6 Cases that cite this headnote

Criminal Law é= Prejudice resulting from
improper conduct; unfairness or miscarriage of
justice

The touchstone of prosecutorial misconduct is
the fairness of the trial, not the culpability of the
prosecutor.

4 Cases that cite this headnote

Criminal Law &= Consolidation of
proceedings

Criminal Law ¢= Preliminary proceedings

Criminal Law & Joinder or severance of
counts or codefendants

Whether cases against different defendants
should be consolidated for trial is within the sole
discretion of the trial court, and such discretion
will be reversed only for a manifest abuse of
discretion or prejudice and clear injustice to
the defendant. Rules Crim.Proc., Rule 582, 42
Pa.C.S.A.

5 Cases that cite this headnote

Criminal Law &= Joint or Separate Trial of
Separate Charges

Criminal Law & Grounds

Where the defendant moves to sever offenses
not based on the same act or transaction that
have been consolidated in a single indictment
or information, or opposes joinder of separate
indictments or informations, the court must
determine: (1) whether the evidence of each of
the offenses would be admissible in a separate
trial for the other; (2) whether such evidence
is capable of separation by the jury so as to
avoid danger of confusion; and, if the answers to
these inquiries are in the affirmative, (3) whether
the defendant will be unduly prejudiced by the
consolidation of offenses.

[23]

[24]

[25]

[26]

4 Cases that cite this headnote

Criminal Law & Conspiracy cases

Criminal Law &= Evidence admissible
only against codefendant; spillover or
compartmentalization

Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania,
charged with theft of services, conspiracy to
commit theft of services, misapplication of
entrusted property and conspiracy to tamper
with or fabricate evidence, was not entitled
to severance of trial with her sister, charged
with conspiracy and tampering with and altering
physical evidence; defendant and her sister
were charged as co-conspirators on theft of
services charges, sister's acts of tampering were
in furtherance of conspiracy, trial court found
that properly instructed jury could separate the
evidence, and defendant failed to demonstrate
prejudice. Rules Crim.Proc., Rules 582, 583, 42
Pa.C.S.A.

\
Criminal Law & Relatedness of offenses

A perfect identity of charges against two
defendants is not required before their cases may
be joined for trial.

Criminal Law ¢= Constitutional obligations
regarding disclosure

A Brady violation occurs when: (1) the
prosecutor has suppressed evidence; (2) the
evidence, whether exculpatory or impeaching, is
helpful to the defendant; and (3) the suppression
prejudiced the defendant,

1 Cases that cite this headnote

Criminal Law é= Diligence on part of
accused; availability of information

Criminal Law &= Information Within
Knowledge of Prosecution

Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania,
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[27]

(28]

failed to establish Brady violation based on
her inability to inspect codefendant's seized
computer equipment in prosecution for theft
of services, conspiracy to commit theft of
services, misapplication of entrusted property
and conspiracy to tamper with or fabricate
evidence; defendant failed to support claim
that the Commonwealth had any opportunity
to inspect codefendant's computer equipment,
defendant was not denied access to any
evidence introduced by Commonwealth at
trial, Commonwealth did not have custody or
control of codefendant's computer equipment,
and defendant could have requested access
to the computer equipment under control of
nongovernmental entities. Rules Crim.Proc.,
Rule 573, 42 Pa.C.S.A.

2 Cases that cite this headnote

Criminal Law ¢~ Diligence on part of
accused; availability of information

No Brady violation occurs when the evidence
is available to the defense through non-
governmental sources.

Criminal Law ¢~ Information Within
Knowledge of Prosecution

Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania,
failed to establish Brady violation based on the
trial court's denying her requests to examine
judicial personnel computers in prosecution for
theft of services, conspiracy to commit theft of
services, misapplication of entrusted property
and conspiracy to tamper with or fabricate
evidence; defendant did not suggest that the
Commonwealth had possession or control of the
computers at issue, defendant offered no basis
to dispute contention that permitting access to
court's computers would provide unauthorized
access to a myriad of privileged and confidential
documents, and defendant offered no specific
procedures or methods that could have been
employed to satisfy the confidentiality and
privilege concerns.

[29]

[30]

[31]

(32]

[33]

Criminal Law &= Nature and necessity

The purpose of a preliminary hearing is to avoid
the incarceration or trial of a defendant unless
there is sufficient evidence to establish that a
crime was committed and a probability that the
defendant was connected therewith.

2 Cases that cite this headnote

Criminal Law &= Preliminary Proceedings

Once a defendant has gone to trial and has been
found guilty of the crime or crimes charged,
any defect in the preliminary hearing is rendered
immaterial.

3 Cases that cite this headnote

Criminal Law &= Evidence

Criminal Law ¢ Reception and
Admissibility of Evidence

Appellate court's standard of review for a trial
court's evidentiary rulings is narrow, as the
admissibility of evidence is within the discretion
of the trial court and will be reversed only if the
trial court has abused its discretion,

13 Cases that cite this headnote

Courts &= Abuse of discretion in general

An abuse of discretion is not merely an error
of judgment, but is rather the overriding or
misapplication of the law, the exercise of
judgment that is manifestly unreasonable, ot the
result of bias, prejudice, ill will or partiality, as
shown by the evidence of record.

5 Cases that cite this headnote

Larceny & Admissibility

Monthly reports showing the number of cases
assigned to, and completed by, each Superior
Court judge, including defendant, a former
judge, were irrelevant in prosecution for
theft of services arising out of allegations
that defendant diverted the services of court
personnel to her personal political campaign
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[34]

[33]

[36]

work; Commonwealth had no obligation to prove
that the diversion of services resulted in an
inability to complete the judicial work for which
defendant's staff was employed, and reports
offered no insight into productivity of individual
staff members.

Criminal Law = Specification of errors
Criminal Law é= Points and authorities

Defendant waived issue of whether trial court
made improper comments regarding defendant's
case during trial, where defendant failed to raise
such claims in her concise statement of issues to
be complained of on appeal, and failed to detail
the circumstances and context of each trial court
statement, or otherwise explain how each of the
statements prejudiced her or deprived her of a
fair trial. Rules App.Proc., Rules 1925(b)(4)(vii),
2119(a), 42 Pa.C.S.A.

Criminal Law & Remarks and Conduct of
Judge

A judge's remarks to counsel during trial do not
warrant reversal unless the remarks so prejudice
the jurors against the defendant that it may
reasonably be said that the remarks deprived the
defendant of a fair and impartial trial.

1 Cases that cite this headnote

Larceny & Weight and Sufficiency

Evidence supported convictions of defendant,
a former Superior Court judge and Justice
of the Supreme Court of Pennsylvania for
diversion of services, where former members
of defendant's judicial staff testified that they
performed political, rather than judicial, tasks
for defendant on a regular basis, members
of defendant's sister's state legislative staff
testified that they performed substantial work
on defendant's political campaigns, and no
employee testified that he or she performed
political services on a volunteer basis. 18
Pa.C.S.A. § 3926.

[37]

[38]

[39]

[40]

2 Cases that cite this headnote

Judges & Nature and extent of authority

Superior Court judges' authority to set office
policy for members of their judicial staff permits
them to prescribe and how and in what manner
the judicial functions of their offices are carried
out, but does not permit them to divert the
services of judicial employees to their own
personal benefit. 18 Pa.C.S.A. § 3926.

Criminal Law &= Specification of errors

Defendant convicted of misapplication of
entrusted property waived appellate challenge
to the sufficiency of the evidence, where
defendant’s statement of errors complained of
on appeal did not identify the specific element
of the offense for which insufficient evidence
was allegedly presented. 18 Pa.C.S.A. § 4113(a);
Rules App.Proc., Rule 1925(a), 42 Pa.C.S.A.

3 Cases that cite this headnote

Criminal Law & Specification of errors

If defendant wants to preserve a claim that
the evidence was insufficient, then the concise
statement of issues to be complained of on
appeal needs to specify the element or elements
upon which the evidence was insufficient; the
appellate court can then analyze the element
or elements on appeal. Rules App.Proc., Rule
1925(b), 42 Pa.C.S.A.

6 Cases that cite this headnote

Criminal Law &= Specification of errors

Where defendant failed to properly preserve
claim by raising it in her concise statement
of errors complained of on appeal, the
Superior Court would not address the claim,
notwithstanding Commonwealth's failure to
object to such defect in defendant's concise
statement. Rules App.Proc., Rule 1925(a, b), 42
Pa.C.S.A.
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[41]

[42])

[43]

[44]

1 Cases that cite this headnote

Conspiracy & Definition and elements of
criminal conspiracy in general

To sustain a conviction for criminal conspiracy,
the Commonwealth must establish that the
defendant (1) entered into an agreement to
commit or aid in an unlawful act with another
person or persons, (2) with a shared criminal

intent and (3) an overt act was done in

furtherance of the conspiracy.

17 Cases that cite this headnote

Conspiracy &= Overt act

Overt act required to support conspiracy
conviction need not be committed by the
defendant; it need only be committed by a
coconspirator.

2 Cases that cite this headnote

Conspiracy ¢ Combination or Agreement

Conspiracy é= Intent to commit underlying
offense or other object of conspiracy

The essence of a criminal conspiracy is a
common understanding, no matter how it came
into being, that a particular criminal objective
be accomplished; therefore, a conviction for
conspiracy requires proof of the existence of a
shared criminal intent.

8 Cases that cite this headnote

Conspiracy = Inferences from circumstantial
evidence

A conspiracy may be inferred where it is
demonstrated that the relation, conduct, or
circumstances of the parties, and the overt
acts of the co-conspirators sufficiently prove
the formation of a criminal confederation; the
conduct of the parties and the circumstances
surrounding their conduct may create a web
of evidence linking the accused to the alleged
conspiracy beyond a reasonable doubt.

[45]

[46]

[47]

[48]

17 Cases that cite this headnote

Conspiracy ¢ Obstructing justice, bribery,
and perjury

Evidence supported conviction of defendant,
a former Superior Court judge and Justice
of the Supreme Court of Pennsylvania, for
conspiracy to tamper with or fabricate evidence;
chief of staff for defendant's sister, a former
state legislator, testified that she and others in
defendant's sister's legislative office removed
boxes of documents from office after learning
that alleged impropricties had been reported,
chief of staff contacted defendant's sister to
inform her that someone had taken pictures of the
removal of boxes, and chief of staff testified that
she was instructed by defendant and her sister to
remove incriminating files from the boxes.

1 Cases that cite this headnote

Criminal Law & Credibility of Witnesses

An argument regarding the credibility of a
witness's testimony goes to the weight of the
evidence, not the sufficiency of the evidence.

106 Cases that cite this headnote

Criminal Law & Noting disposition of
requests

The trial court is required to provide the
parties with adequate notice of the jury
instruction before closing argument, and this
rule is plainly violated when the trial court
presents a new theory of liability, or otherwise
materially modifies the original instructions,
after closing arguments have been completed.
Rules Crim.Proc., Rule 647(A), 42 Pa.C.S.A.

3 Cases that cite this headnote

Criminal Law & Noting disposition of
requests

Trial court's decision to issue a supplemental
instruction to the jury on accomplice liability
after closing arguments violated rule of criminal
procedure requiring the trial court to rule on
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[49]

[50]

all proposed jury instructions prior to charging
the jury and closing summations; at no time
prior to closing arguments did the trial court
advise counsel that it intended to instruct the
jury on the specifics of accomplice liability,
the Commonwealth did not request a charge on
accomplice liability or object to the absence of
such a charge, and supplemental charge advised
the jury, for the first time, that defendant could be
convicted on a new theory of criminal liability,
Rules Crim.Proc., Rule 647(A), 42 Pa.C.S.A.

4 Cases that cite this headnote

Criminal Law ¢ Form and language;
procedure in giving instructions

A violation of rule of criminal procedure
requiring the trial court to rule on all proposed
jury instructions prior to charging the jury and
closing summations does not ipso facto mandate
a reversal for a new trial; a showing of prejudice
is required. Rules Crim.Proc., Rule 647(A), 42
Pa.C.S.A. |

1 Cases that cite this headnote

Criminal Law ¢&= Form and language;
procedure in giving instructions

Defendant, a former Superior Court judge and
Justice of the Supreme Court of Pennsylvania,
charged with theft of services, conspiracy to
commit theft of services, and misapplication
of entrusted property, failed to establish
that she was prejudiced by trial court's
improper supplemental instruction to the jury
on accomplice liability after closing arguments;
although defendant asserted that she would
have addressed accomplice liability in closing
argument if given the opportunity, defendant
failed to explain what the contents of such
argoment would have been or what evidence
could have been referenced in support thereof,
and defense theory was not that defendant bore
no responsibility for any wrongdoing, but that
no wrongdoing occurred. Rules Crim.Proc., Rule
647(A), 42 Pa.C.S.A.

2 Cases that cite this headnote

[51]

[52]

[53]

[54]

[55]

[56]

Criminal Law &= Compelling Self-
Incrimination

Sentencing and Punishment &= Alternative
Dispositions

Trial court's requirement that, after her direct
appeal had been decided, defendant write
apology letters as part of her sentence, did
not violate defendant's right against self-
incrimination. U.S.C.A. Const.Amend. 5; Const.
Art. 1,8 9.

1 Cases that cite this headnote

Criminal Law & Compelling Self-
Incrimination

The right against self-incrimination does not
extend beyond the pendency of a direct appeal.
U.S.C.A. Const.Amend. 5;-Const. Art. 1, § 9.

1 Cases that cite this headnote

Criminal Law & Sentencing and Punishment

Challenges to an illegal sentence cannot be
waived and may be reviewed sua sponte by the
appellate court.

8 Cases that cite this headnote

Sentencing and Punishment é= Effect of
Statute or Regulatory Provision

Sentencing and Punishment ¢= Punishment
unauthorized by statute or guideline

If no statutory authorization exists for a
particular sentence, that sentence is illegal and
subject to correction.

10 Cases that cite this headnote

Criminal Law ¢> Remand in General;
Vacation

An illegal sentence must be vacated.

8 Cases that cite this headnote

Criminal Law &= Statutory issues in general
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[57]

[58]

[59]

[60]

[61]

In evaluating a trial court's application of a
statute, the appellate court's standard of review
is plenary and is limited to determining whether
the trial court committed an error of law.

5 Cases that cite this headnote

Criminal Law ¢= Sentencing

A challenge to the legality of a sentence is
essentially a claim that the trial court did not have
jurisdiction to impose the sentence that it handed
down.

11 Cases that cite this headnote

Sentencing and Punishment ¢~ Effect of
Statute or Regulatory Provision

A trial court ordinarily has jurisdiction to impose
any sentence which is within the range of
punishments which the legislature has authorized
for the defendant's crimes.

2 Cases that cite this headnote

Criminal Law &= In General; Necessity of
Motion

Because challenges to the legality of sentence,
are non-waivable, no post-trial motion is
necessary to preserve the issue for appeal.

3 Cases that cite this headnote

Sentencing and Punishment ¢= Discretion of
court

Trial courts are vested with great, but not
unfettered discretion in fashioning a sentence.

1 Cases that cite this headnote

Criminal Law &= Liberal or strict
construction; rule of lenity

Penal provisions of statutes should be interpreted
in the light most favorable to the accused. 1
Pa.C.S.A. § 1928(b)(1).

[62]

[63]

[64]

[65]

Statutes é= Statute as a Whole; Relation of
Parts to Whole and to One Another

When possible, every statute should be construed
to give effect to all its provisions.

Statutes €= Context

Statutes ¢= Giving effect to entire statute and
its parts; harmony and superfluousness

Courts must read and evaluate each section of a
statute in the context of, and with reference fo,
the other sections of the statute, because there is
a presumption that the legislature intended the
entire statute to be operative and effective.

Sentencing and Punishment &= Alternative
Dispositions

Requirement that defendant, a former Superior
Court judge and Justice of the Supreme Court
of Pennsylvania, be required to send letters
of apology to both her former staff and
the members of the state judiciary was a
permissible sentencing condition following her
convictions for theft of services, conspiracy to
commit theft of services, and misapplication of
entrusted property; condition forced defendant
to acknowledge the harm caused by her crimes,
and was reasonably tailored to defendant's
rehabilitation, as it could force her to accept
responsibility for the harm she caused. 42
Pa.C.S.A. § 9763(b).

Sentencing and Punishment ¢= Alternative
Dispositions

Requirement that defendant, a former Superior
Court judge and Justice of the Supreme Court
of Pennsylvania, be required to write letters of
apology on photographs of her in handcuffs and
send them to members of the state judiciary was
an impermissible sentencing condition following
her convictions for theft of services, conspiracy
to commit theft of services, and misapplication
of entrusted property; photograph was staged for
effect at a time when defendant was not in police
custody, and condition was not legitimately
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[66]

[67]

[68]

[69]

[70]

intended for defendant's rehabilitation, but
was imposed merely to shame and humiliate
defendant in the eyes of her former colleagues.
42 Pa.C.S.A. § 9763(b)(15).

Sentencing and Punishment é= Actual or
potential rehabilitation

Sentencing and Punishment é= Matters
Affecting Eligibility

While a sentencing court has wide latitude to
design sentencing conditions to assist in efforts at
rehabilitation, no condition may be imposed for
the sole purpose of shaming or humiliating the
defendant. 42 Pa.C.S.A. § 9763(b)(15).

Sentencing and Punishment ¢= Actual or
potential rehabilitation

The broad discretion of sentencing courts
to fashion creative conditions to county
intermediate punishment to promote efforts
at rehabilitation does not extend to permit

[71]

drastic departures from the sentencing concepts
reflected in the Sentencing Code. 42 Pa.C.S.A. §
9763(b)(15).

Sentencing and Punishment &= Matters
Affecting Eligibility

Conditions on criminal sentences designed
solely to shame and humiliate the defendant are
not expressly or implicitly authorized by statute,
and thus such conditions are illegal and subject
to correction. 42 Pa.C.S.A. § 9763(b).

Criminal Law &= Sentence or Punishment [721

The Superior Court has the authority to correct
an illegal sentence directly, rather than to remand
the case for re-sentencing so long as the Court
does not disrupt the ftrial court's sentencing
scheme in doing so.

9 Cases that cite this headnote

Criminal Law & Sentence or Punishment

Amendment to sentence, removing improper
condition that defendant, a former Superior
Court judge and Justice of the Supreme Court
of Pennsylvania, be required to write letters of
apology on photographs on her in handcuffs and
send them to members of the state judiciary,
did not disrupt sentencing scheme imposed
following defendant's convictions for theft of
services, conspiracy to commit theft of services,
and misapplication of entrusted property, and
thus Superior Court could correct the sentence
without remanding for re-sentencing; defendant
would still be required to write apology letters
to her judicial staff and to every judge in the
state, consistent with trial court's efforts to have
her accept responsibility for her crimes and their
impact. 42 Pa.C.S.A. § 9763(b).

1 Cases that cite this headnote

Criminal Law &= Effect of transfer or
proceedings therefor

Trial court lacked jurisdiction to enter a sua
sponte order staying defendant's sentence in
its entirety during pendency of appeal; order
disputed status quo under which defendant
was serving her sentence of house arrest,
and in granting a stay of onme of the trial
court's sentencing conditions pending appeal,
the Superior Court had expressly rejected any
contention that such stay either disrupted the
trial court's sentencing scheme or provided any
basis for the trial court to revisit or modify its
sentencing order. Rules App.Proc., Rule 1701(b)
(1), 42 Pa.C.S.A.

4 Cases that cite this headnote

Supersedeas &= Nature and scope of remedy

A “supersedeas order” is an auxiliary process
designed to supersede or hold in abeyance the
enforcement of the judgment of an inferior
tribunal. Rules App.Proc., Rule 1701(b)(1), 42
Pa.C.S.A.

WESTLAW  © 2020 Thomson Reuters. No claim o original U.8. Government Works. 10



App. 40

Com. v. Melvin, 103 A.3d 1 (2014)

2014 PA Super 181

Attorneys and Law Firms
*9 Patrick A. Casey, Scranton, for appellant.

Michael W. Streily, Deputy District Attorney, Pittsburgh, for
Commonwealth, appellee.

BEFORE: DONOHUE, OTT and MUSMANNO, JJ.
Opinion
OPINION BY DONOHUE, J.:

Here we decide two appeals by Appellant, Joan Orie Melvin
(“Orie Melvin™), a former Justice of the Supreme Court of
Pennsylvania. First, at docket number 844 WDA 2013, Orie
Melvin appeals from the judgment of sentence following her
convictions of three counts of theft of services, 18 Pa.C.S.A.
§ 3926(b), and one count each for conspiracy to commit
theft of services, 18 Pa.C.S.A. § 903(a), misapplication of
entrusted property, 18 Pa.C.S.A. § 4113(a), and conspiracy to
tamper with or fabricate evidence, 18 Pa.C.S.A. § 903(a). For
the reasons that follow, we affirm the judgment of sentence
except that we eliminate the condition that the letters of
apology to the members of the *10 Pennsylvania judiciary
be written on a photograph of Orie Melvin in handcuffs,

Second, at docket number 1974 WDA 2013, Orie Melvin
appeals the trial court's sua sponte order dated November
15, 2013 staying her criminal sentence in its entirety. On
this second appeal, we reverse the trial court's order staying
Orie Melvin's criminal sentence and reinstate the sentence
set forth in the written sentencing order dated May 7, 2013,
as modified by the written order of the trial court on May
14, 2013 with the exception that the condition that the letters
of apology to the members of the Pennsylvania Judiciary
be written on a photograph of Orie Melvin in handcuffs is
climinated. '

In 1990, Orie Melvin was appointed to fill a vacancy on the
Court of Common Pleas of Allegheny County, and in 1991
she was elected to serve a full term on that court. In 1997, she
was elected as a judge on the Superior Court of Pennsylvania,
and she won a retention election for her seat on this Court in
2007. In 2003, Orie Melvin ran, unsuccessfully, for a seat as
a Justice of the Supreme Court of Pennsylvania. In 2009, she
ran for this position again and won a 10-year term.

On May 18, 2012, the Commonwealth filed a nine-count
criminal complaint against Orie Melvin, alleging, inter alia,

that she illegally used her judicial staff as well as the
legislative staff of her sister, former State Senator Jane Clare
Orie (“Jane Orie”), in connection with her 2003 and 2009
campaigns for the Supreme Court of Pennsylvania. At a
preliminary hearing on July 30-31, 2012, the magisterial
district judge dismissed two counts (official oppression and

solicitation to tamper with evidence).1 On August 14,
2012, the Commonwealth filed a seven-count information
charging Orie Melvin with three counts of theft of services
(Counts 1-3), conspiracy to commit theft of services (Count
4), misapplication of entrusted property (Count 5), official
oppression (Count 6), and conspiracy to tamper with or
fabricate evidence (Count 7). Information, 8/14/2012, at 1-3.

A jury trial began on January 24, 2013, and on February 21,
2013, the jury returned guilty verdicts on all counts except for
Count 6, on which it advised the trial court that it could not
reach a unanimous verdict. On May 7, 2013, the trial court
sentenced Orie Melvin on Count 1 to county intermediate
punishment (house arrest) for a maximum period of three
years, with the following conditions: that she be approved
for release to attend church services, that she volunteer in
a soup kitchen three times per week, pay a $15,000 fine,
and comply with DNA registration. The trial court imposed
identical sentences with respect to Counts 3 and 4, and while
not expressly stating that the sentences for Counts 1, 3, and 4
were to run concurrently, so indicated by ruling that all three
would commence at the same time (the date of sentencing,
May 7, 2013). With respect to Counts 5 and 7, the trial court
imposed terms of two years of probation and $5,000 fines.
The trial court imposed no penalty on the conviction under
Count 2.

The trial court incorporated all of these terms in a written
sentencing order dated May 7, 2013. Order of Sentence,
5/7/2013, *11 at 1-3. Not set forth in this written sentencing
order, but as described in the transcript of the May 7,
2013 sentencing hearing, the trial court purported to impose
additional conditions on Orie Melvin, including that she was
removed from the Supreme Court of Pennsylvania and could
not use the term “Justice” while on house arrest and probation.
N.T, 5/7/2013, at 63—64. The trial court also instructed Orie
Melvin that she would be required to write letters of apology
to everyone on her judicial staff that did illegal work for
her benefit at her behest. Id. at 63. Finally, the trial court
directed Orie Melvin to pose in handcuffs for a photograph
taken by the court photographer, on the front of which she
would be compelled to write an apology, to be sent to every
common pleas court and intermediate appellate court judge in
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Pennsylvania as well as the Justices of the Supreme Court of
Pennsylvania. Id. at 64-65.

At a subsequent sentencing hearing on May i4, 2013, the
trial court modified certain terms of Orie Melvin's sentence.
Specifically, the trial court modified the sentences for Counts
1, 3, and 4 to provide that each count would carry a one-year
term of county intermediate punishment plus a $15,000 fine,
and that these three sentences would run consecutively to each
other. N.T., 5/14/2013, at 3. With respect to the sentences on
Counts 5 and 7, the trial court clarified that the two-year terms
of probation for these counts would run concurrently with
each other, and consecutively to the sentences on Counts 1,
3, and 4. Id. These modifications to Orie Melvin's sentence,
along with other terms of the sentence announced by the trial
court on May 7, 2013 (including the writing of both types of
apology letters), were subsequently set forth first in a written
Amended Order of Sentence and later in a written Corrected

Amended Order of Sentence. 2

On May 20, 2013, Orie Melvin filed a notice of appeal from
the judgment of sentence at docket number 844 WDA 2013.

Orie Melvin did not write or send letters of apology as
demanded by the trial court at the sentencing hearing on May
7, 2013, and in response, the trial court scheduled a violation
of probation hearing for October 15, 2013. On September
27, 2013, Orie Melvin applied to this Court for a stay of
the requirement that she write apology leiters because to
do so would violate her constitutional rights against self-
incrimination. By Opinion dated November 6, 2013, this
Court granted the requested stay, indicating that it would
remain in effect “until such time as her direct appeal in this
Court has been decided.” Commonwealth v. Melvin, 79 A.3d
1195, 1202 (Pa.Super.2013). In its Opinion granting the stay,
this Court further indicated that it took no position regarding
the merits of any of the issues raised by Orie Melvin on
appeal. /d. Finally, this Court rejected the Commonwealth's
request to remand the case to the trial court immediately for
resentencing because a stay would disrupt the trial court's
sentencing scheme. Id. at 1204-05.

*12 Despite this Court's express finding that “the grant of
the Application for Stay does not disrupt the trial court's
sentencing scheme,” on November 14, 2013 the trial court,
on its own initiative, convened a “hearing on adjustments” to
Orie Melvin's sentence, at which it concluded that this Court's
stay of the apology letters did disrupt its sentencing scheme:

Now, my problem now is there seems to be, and I may well
be overly sensitive about this, but the opinion I have here
from the Superior Court, there seems to be little question
as to whether or not this is a sentencing scheme. This
is a sentencing scheme. There were several parts to the
sentence. Your client, [Orie Melvin], was placed on house
arrest for a certain period of time. She was ordered to pay
certain fines. And she was ordered to do certain things
while she was part of house arrest.

Apparently, she likes all of that except one of the things
I asked her to do. This is Column A, this isn't Column
B, Mr. Casey. This is one sentence. It's all the same. And
because of that, and because, to be honest with you—I
read the opinion by the Superior Court and it was thought
provoking. I would hate to think that the Superior Court—
well, not hate to think. Well, yeah. If the Superior Court
tells me that it's a violation of her Fifth Amendment, it may
well be. That would ruin the sentencing scheme. And the
thought of your client serving house arrest and going to the
soup kitchen and doing everything I told her to do, on a
sentence which just was invalid, is not just.

So what I'm going to do today is I'm going to grant
the supersedeas of the whole sentence, tell the Probation
Department to cut off the bracelet and take the equipment
out of the house. So that everybody understands this is one
sentence.

N.T., 11/14/2013, at 4-5. On November 15, 2013, over Orie
Melvin's objection that the trial court lacked jurisdiction to do
so, the trial court issued an order staying her sentence in its
entirety.

On December 13, 2013, Orie Melvin filed a notice of appeal
from the trial court’'s November 15, 2013 order at docket
number 1974 WDA 2013,

In the appeal at docket number 844 WDA 2013, Orie Melvin
raises fifteen issues for our consideration and determination:

I. Whether the criminal charges against Orie Melvin
are unconstitutional because they infringe upon the
Judiciary's exclusive power to supervise the courts under
Article 5, Section 10 of the Pennsylvania Constitution?

II. Whether it violated due process to base criminal charges
on alleged violations of an internal court rule governing
conduct by court employees?
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III. Whether the warrant authorizing the seizure of
Orie Melvin's entire private email account was
unconstitutionally overbroad in violation of the Fourth
Amendment and Article 1, Section 8 of the Pennsylvania
Constitution?

IV. Whether it was error to decline to appoint an out-
of-county judge to preside over this matter involving
Orie Melvin who is a former member of the Allegheny
County bench and where a key prosecution witness is the
wife of a sitting Allegheny County judge?

V. Whether the extension of the statute [sic ] of limitations
for ‘public officers or employees' in 42 Pa.CS.A. §
5552(c) applies to ‘Judicial officers' like Orie Melvin?

*13 VI. Whether the criminal charges against Orie
Melvin should have been dismissed with prejudice as
a sanction for the prosecutor's knowing introduction of
false evidence and subornation of perjury?

VII. Whether the case against Orie Melvin was properly
joined with the cases against her sister, Janine Orie,
where the charges are factually inconsistent and each
faces charges not filed against the other?

VIIIL. Whether Orie Melvin had the right to have her
expert examine original clectronic evidence seized by
the District Attorney from the office of former State
Senator Jane Orie?

IX. Whether Orie Melvin had the right to have her expert
examine original electronic evidence in the possession
of the Superior Court which was searched at the request
of the District Attorney?

X. Whether Orie Melvin's request for habeas corpus
relief should have been granted as a result of the
Commonwealth's failure to make out a prima facie case
on the theft of services, misapplication of government
property and conspiracy charges at the preliminary
hearing?

XI. Whether the trial court erred in excluding relevant
evidence relating to the productivity of Orie Melvin's
judicial chambers as a means of negating the theft or
diversion element of the theft of services charges?

XII. Whether the trial court deprived Orie Melvin of a
fair trial by offering personal opinions and improperly
commenting on the evidence in front of the jury?

XIII. Whether the trial court erred in concluding that the
evidence at trial was sufficient to support a conviction for
theft of services, misapplication of government property
and conspiracy?

XIV. Whether it was error for the trial court to instruct the
jury on the issue of accomplice liability after the jury
started deliberations?

XV. Whether the trial court erred constitutionally, legally
and procedurally in attempting to require Orie Melvin to
write letters of apology as part of her criminal sentence
while she continues to maintain her innocence?

Orie Melvin's Brief at 5-8.

In the appeal at docket number 1974 WDA 2013, Orie Melvin
raises the following two issues for our review:

1. Whether the trial court lacked jurisdiction and authority
to sua sponte suspend Orie Melvin's entire sentence
while all conditions of county intermediate punishment
were satisfied and while Orie Melvin's direct appeal was
pending in this Court?

II. Whether the trial court violated Orie Melvin's rights
under the Fifth and Fourteenth Amendments to the
United States Constitution and Article 1, Section 10 of
the Permsylvania Constitution by sua sponte staying her
criminal sentence after jeopardy attached?

Orie Melvin's Brief at 2-3.

1. TRIAL AND SENTENCING CLAIMS

A. The Charges and Separation of Powers Doctrine

For her first two issues on appeal at docket number 844
WDA 2013, Orie Melvin *14 contends that the trial court
erred in not dismissing the charges against her because they
amounted to nothing more than an unconstitutional attempt
to criminalize non-criminal, court-imposed restrictions on the
political activity of judicial employees. According to Orie
Melvin, the power to discipline members of the judiciary is
the exclusive province of the Supreme Court of Pennsylvania,
and that as a result, her convictions for theft of services,
conspiracy to commit theft of services, and misapplication of

entrusted property must be dismissed. 3 Orie Melvin further
argues that because the Supreme Court's rule against political
activity by court employees does not specify any criminal
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sanctions for its violation, and because no criminal statute
prohibits political conduct by court employees, she had no
notice that political activity by members of her staff could
result in criminal prosecution.

[1] [2] The notion of the inherent power of the judiciary

is implicit in the doctrine of separation of powers. The
separation of powers doctrine provides that “the executive,
the legislature and the judiciary are independent, co-equal
branches of government.” Beckert v. Warren, 497 Pa. 137,
439 A.2d 638, 642 (1981). The dividing lines among the
three branches “are sometimes indistinct and are probably
incapable of any precise definition.” Stander v. Kelley, 433
Pa. 406, 250 A.2d 474, 482 (1969) (plurality). “Under the
principle of separation of the powers of government, ... no
branch should exercise the functions exclusively committed
to another branch.” Sweeney v. Tucker, 473 Pa. 493,375 A.2d
698, 706 (1977).

The Supreme Court's authority to regulate the courts and the
members of the judiciary is set forth in Article V, Section 10
of the Pennsylvania Constitution:

(a) The Supreme Court shall exercise general supervisory
and administrative authority over all the courts and justices
of the peace, including authority to temporarily assign
judges and justices of the peace from one court or district
to another as it deems appropriate.

% ok %

(c) The Supreme Court shall have the power to prescribe
general rules governing practice, procedure and the
conduct of all courts, justices of the peace and all officers
serving process or enforcing orders, judgments or decrees
of any court or justice of the peace, including .. the
administration of all courts and supervision of all officers
of the judicial branch, if such rules are consistent with this
Constitution and neither abridge, enlarge nor modify the
substantive rights of any litigant, nor affect the right of
the General Assembly to determine the jurisdiction of any
court or justice of the peace, nor suspend nor alter any
statute of limitation or repose. All laws shall be suspended
to the extent that they are inconsistent with rules prescribed
under these provisions.

PA. CONST. art. V, § 10.

Pursuant to the authority conferred by these constitutional
provisions, the Supreme Court established the Code of

Judicial Conduct to regulate the activity of judges, and also
issued an order dated November 24, 1998 prohibiting political
activity by court employees (hereinafter, the “1998 Supreme
Court Order”). Based upon these enactments, Orie Melvin
contends that the criminal charges against her infringed upon
the Supreme Court's exclusive *15 power to regulate the
courts of this Commonwealth. Orie Melvin's Brief at 17-18.
In support of this argument, Orie Melvin directs our attention
to three Supreme Court decisions.

In Commonwealth v. Stern, 549 Pa. 505, 701 A.2d 568
(1997), the Supreme Court affirmed a trial court's order
declaring unconstitutional a statute prohibiting the payment
by lawyers of referral fees to non-lawyers. Id. at 569.
The Supreme Court had already adopted a provision in the
Rules of Professional Conduct and the Rules of Disciplinary
Enforcement prohibiting lawyers from paying referral fees
to non-lawyers, and thus the Supreme Court ruled that the
statute passed by the Pennsylvania Legislature infringed upon
its exclusive authority to regulate the conduct of attorneys
practicing in the Commonwealth. /d. at 573.

Similarly, in In re Dobson, 517 Pa. 19, 534 A.2d 460 (1987),
the Supreme Court rejected petitions for relief by court-
appointed employees from a Supreme Court rule prohibiting
said employees from engaging in partisan political activities.
Id. at 461, Although the Supreme Court had ruled that the
election of the two petitioners to positions as school board
directors constituted partisan political activity in violation of
its rule, the petitioners contended that they were entitled to
relief because amendments to the Pennsylvania Election Code
permitted candidates for school board directorships to run on
multiple political tickets (essentially designating school board
directorships to be mompartisan positions). Based upon its
exclusive constitutional supervisory power over the judiciary,
including its employees, the Supreme Court refused to grant
the requested relief, stating that “it is for this Court, not the
legislature, to determine what amounts to prohibited political
activity by judicial employees.” Id. at 464.

Finally, in Kremer v. State Ethics Commission, 503 Pa.
358, 469 A.2d 593 (1983), the Supreme Court found
unconstitutional as applied to judges the financial disclosure
requirements in the state's Ethics Act applicable to candidates
running for office. Id. at 594. The Supreme Court ruled that
the Code of Judicial Conduct applicable to judges set forth
detailed provisions specifically designed to prevent conilicts
of interest (financial and otherwise), and that these provisions
advanced the same interests sought to be preserved through
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enforcement of the Ethics Act. Id. at 595-96. The Supreme
Court thus determined that application of the provisions of the
Ethics Act was unconstitutional as applied to judges, as the
conduct of judges running for office “must be accomplished
through rules promulgated by this Court and not by legislative
enactment.” Id. at 596.

[3] Orie Melvin argues that Stern, Dobson, and Kremer
compel the conclusion that in her case “the District Attorney
is seeking to criminalize conduct that is already the subject
of regulation by the Supreme Court.” Orie Melvin's Brief
at 22. We disagree. In those three cases, the Supreme Court
had adopted rules regulating the specific conduct of attorneys
and judges, thus establishing in each instance the Supreme
Court's intention to exercise its authority to regulate the
conduct at issue. More importantly, in each of those cases, the
Legislature attempted to regulate precisely the same conduct
covered by the Supreme Court rules. That symmetry does not
exist in this case. While the Supreme Court has adopted a
rule prohibiting political activity by court employees, Orie
Melvin was not criminally prosecuted for using her judicial

staffto *16 advance her political aspirations. 4 None of the
crimes for which she was prosecuted or convicted specifically

proscribes political activity‘5 Instead she was prosecuted
for the use, or rather the misuse, of her judicial staff in
violation of criminal statutes prohibiting the diversion of
services belonging to the Commonwealth to her own personal
benefit. The political nature of the conduct did not serve as the
basis of the criminal conviction. Any conduct by her judicial
staff that inured to Orie Melvin's personal benefit constituted
a diversion of services from the Commonwealth, whether
or not said conduct violated the 1998 Supreme Court Order
against political activity. In sum, Orie Melvin's convictions
were based on her theft of services by using her judicial staff
and her sister's senatorial staff, all of whom were paid with
taxpayer dollars to advance her campaign for a seat on the

Pennsylvania Supreme Court. 6

%17 B. The Search Warrant For Personal Emails

For her third issue on appeal, Orie Melvin
argues that a warrant authorizing the seizure of
her personal emails at oriemelvin@yahoo.com  and

judgeoriemelvindsupreme@yahoo.com was overbroad.’ For
the reasons set forth herein, we conclude that the warrant in
question was overbroad, but that the failure to suppress the
contents of the email account at trial was harmless error.

In its Rule 1925(a) opinion, the trial court addressed this issue
as follows:

This issue was not presented to this
Court. Furthermore, this issue was
addressed by the Honorable Jeffrey A.
Manning in his Memorandum Opinion
Re: Suppression in Commonwealth
v. Jane C. Orie and Janine Orie at
CC201010285, CC2010010286. This
Court adopts that analysis.

Trial Court Opinion, 9/12/2013, at 8.

We conclude that the issue was in fact presented to the
trial court and the trial court's adoption of Judge Manning's
analysis was error because Judge Manning's analysis and
ruling were erroneous. In the prior case involving Jane
Orie and Janine Orie, Jane Orie challenged as overbroad
a warrant seeking, inter alia, “all stored communications
and other files ... between August 1, 2009 and the present,
including all documents, images, recordings, spreadsheets or
any other data stored in digital format.” Commonwealth v.
Orie, 88 A.3d 983, 1008 (Pa.Super.2014). Judge Manning
ruled that “the search of the AOL account JaneOrie@aol.com
(Com Ex. 10) was supported by sufficient probable cause
and was not overbroad or general.” Commonwealth v. Jane
C. Orie and Janine Orie, CP—02-CR-0010285-86, at 26
(Court of Common Pleas of Allegheny County, February 4,
2011) (unpublished memorandum). Judge Manning further

© ruled that the warrant “authorized that the content of the e-

mails be searched for anything that contained information
relevant to the crimes being investigated,” and thus “cannot
be considered to be overly broad.” Id. at 26-27.

On appeal, however, this Court concluded that the warrant
was overbroad. In so doing, we first set forth the applicable
law in this area:

Article I, Section 8 of the Pennsylvania Constitution
provides, in pertinent part: ‘[N]o warrant to search any
place or to seize any person or things shall issue without
describing them as nearly as may be, nor without probable
cause...’ *18 21 PA. CONST. Art. I § 8. This Court has
explained:
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It is a fundamental rule of law that a warrant must
name or describe with particularity the property to be
seized and the person or place to be searched.... The
particularity requirement prohibits a warrant that is
not particular enough and a warrant that is overbroad.
These are two separate, though related, issues. A
warrant unconstitutional for its lack of particularity
authorizes a search in terms so ambiguous as to
allow the executing officers to pick and choose among
an individual's possessions to find which items fto
seize. This will result in the general ‘rummaging’
banned by the [Flourth [Almendment. A warrant
unconstitutional for its overbreadth authorizes in clear
or specific terms the seizure of an entire set of items,
or documents, many of which will prove unrelated to
the crime under investigation.... An overbroad warrant
is unconstitutional because it authorizes a general search
and seizure,

% % K

The language of the Pennsylvania Constitution requires
that a warrant describe the items to be seized ‘as
nearly as may be..’ The clear meaning of the
language is that a warrant must describe the items as
specifically as is reasonably possible. This requirement
is more stringent than that of the Fourth Amendment,
which merely requires particularity in the description.
The Pennsylvania Constitution further requires the
description to be as particular as is reasonably possible....
Consequently, in any assessment of the validity of the
description contained in a warrant, a court must initially
determine for what items probable cause existed. The
sufficiency of the description must then be measured
against those items for which there was probable cause.
Any unreasonable discrepancy between the items for
which there was probable cause and the description
in the warrant requires suppression. An unreasonable
discrepancy reveals that the description was not as
specific as was reasonably possible.

Commonwealth v. Rivera, 816 A.2d 282, 290-91
(Pa.Super.2003) (citations omitted), appeal denied, [573
Pa. 715] 828 A.2d 350 (P2.2003). Because the particularity
requirement in Article I, Section 8 is more stringent than in
the Fourth Amendment, if the warrant is satisfactory under
the Pennsylvania Constitution it will also be satisfactory
under the federal Constitution.

Furthermore, the Pennsylvania Supreme Court has
instructed that search warrants should ‘be read in a
common sense fashion and should not be invalidated
by hypertechnical interpretations. This may mean, for
instance, that when an exact description of a particular
item is not possible, a generic description will suffice.”
Commonwealth v. Rega, 593 Pa. 659, 933 A.2d 997, 1012
(2007) (citation omitted), cert. denied, 552 U.S. 1316 [128
S.Ct. 1879, 170 L.Ed.2d 755] (2008).

Orie, 88 A.3d at 1002-03.

We then concluded that the warrant for Jane Orie's email
account was overbroad because while the supporting affidavit
provided probable cause that evidence of criminal activity
could be found in emails in the account, it did not justify a
search of every email therein, including those with no relation
to criminal activity. Id. at 1008-09. Because the warrant
permitted the seizure of every email in the account without
any attempt to distinguish the potentially relevant emails
from those unrelated *19 to the investigation, it permitted
a general search and seizure that was unconstitutionally
overbroad. Id.

The analysis in the Orie case did not, however, end there. In
Orie, we declined to reverse Judge Manning's denial of the
suppression motion based upon the “unique facts” presented.
1d. at 1008. In particular, the evidence there showed that while
law enforcement had seized Jane Orie's entire email account,
it did not conduct a search of its contents until after obtaining
a second warrant that provided the particularity that the first
warrant had lacked. Id. at 1009. The evidence further showed
that law enforcement had conducted this search in accordance
with the specific parameters in the second warrant, Id. at
1007. While noting that two warrants are neither required
nor preferred with respect to such searches and seizures, we
concluded that under the “unique facts” presented, the search
of Jane Orie's email account passed constitutional muster. 1d.
at 1008 n. 42.

[4] No such “unique facts” exist with respect to the warrant
for Orie Melvin's email accounts. To the contrary, although
the Commonwealth did subsequently obtain a second warrant
that provided the specificity lacking in the first warrant, the
certified record reflects that the Commonwealth began its
review of Orie Melvin's emails obtained pursuant to the first
warrant before it obtained the second warrant. In the affidavit
of probable cause in support of the second warrant, the
affiant (Detective Lyle M. Graber of the Allegheny County
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Office of the District Attorney) explained that when he was
reviewing the documents received from Yahoo in response to
the first warrant, he noticed a number of emails with subject
lines relating to Orie Melvin's campaign, and that upon
further inspection of these emails he came across the name
of Matthew Haverstick, a lawyer for the Senate Republican
Caucus. Affidavit of Probable Cause, 1/27/2010, at 12. As a
result, he stopped further review of the emails and sought the
second warrant, so that the documents could be reviewed by
the Special Master for privilege issues before distribution to

the parties. 8

Pursuant to our analysis in Orie, therefore, we must
conclude that the warrant authorizing the seizure of
Orie Melvin's personal emails at oriemelvin @yahoo.com
and judgeoriemelvindsupreme@yahoo.com was overbroad.
Unfortunately, however, while Orie Melvin contends that her
convictions should be reversed and she should be granted
a new trial, Orie Melvin's Brief at 35, she has not offered
this Court any legal basis for granting such relief. Similarly,
the Commonwealth does not attempt to address the proper
remedy in this case for the trial court's failure to suppress the
emails obtained pursuant to the warrant in question.

[5] “Anappellate court may affirm a judgment or verdict for
any reason appearing of record.” Commonwealth v. Parker,
591 Pa. 526, 919 A.2d 943, 948 (2007). In Commonwealth v.
Thornton, 494 Pa. 260, 431 A.2d 248 (1981), our Supreme
Court explained as follows:

The doctrine of harmless error is a technique of appellate
review designed to advance judicial economy by obviating
the necessity for a retrial where the appellate court
is convinced that a trial error was harmless beyond a
reasonable doubt. Its purpose is premised on the well-
settled proposition that ‘[a] defendant *20 is entitled to a
fair trial but not a perfect one.’

Id. at 251 (1981). We may affirm a judgment based on
harmless error sua sponte, even if the parties did not raise the
argument. Commonwealth v. Allshouse, 614 Pa. 229,36 A.3d
163, 182, 182 n. 21 (2012), cert. denied, — U.S. ——, 133
S.Ct. 2336, 185 L.Ed.2d 1063 (U.S.2013).

61 171 (8]
constitutional law “can be harmless only if the appellate court
is convinced beyond a reasonable doubt that the error is
harmless.” Commonwealth v. Story, 476 Pa. 391, 383 A2d
155, 162 (1978). The analysis is closely tied to the facts of
the case and requires an examination of the entire record. 1d.

at 166 n. 24; Commonwealth v. Whiting, 358 Pa.Super. 465,
517 A.2d 1327, 1333 (1986), appeal denied, 515 Pa. 606, 529
A.2d 1080 (1987).

Harmless error exists where: (1)
the error did not prejudice the
defendant or the prejudice was de
minimis; (2) the erroneously admitted
evidence was merely cumulative of
other untainted evidence which was
substantially similar to the erroneously
admitted evidence; or (3) the properly
admitted and uncontradicted evidence
of guilt was so overwhelming and the
prejudicial effect of the error was so
insignificant by comparison that the
error could not have contributed to the
verdict.

Commonwealth v. Hutchinson, 571 Pa. 45,811 A.2d 556, 561
(2002) (quoting Commonwealth v. Robinson, 554 Pa. 293,
721 A.2d 344, 350 (1999)), cert. denied, 540 U.S. 858, 124
S.Ct. 159, 157 L.Ed.2d 105 (2003). Based upon our review
of the entire certified record on appeal, the trial court's failure
to suppress the contents of Orie Melvin's email account was
harmless error.

At trial, the Commonwealth introduced 10 emails into
evidence from Orie Melvin's email account obtained pursuant

to the overbroad warrant.” Six of these emails 10 were
to or from Molly Creenan (“Creenan”), a member of Orie
Melvin's judicial staff from January 1998 through December
2009. N.T., 2/4/2013, at 1367. While Creenan's tenure on
Orie Melvin's judicial staff spanned both the 2003 and 2009
political campaigns, given the scope of the warrant, the emails

at issue here relate only to the 2009 campaign. 1 As a
result, these six emails did not prejudice Orie Melvin, or
the prejudice was de minimis, in large part because Creenan
testified that she refused to perform any political activities
during the 2009 campaign. In particular, Creenan testificd that
she reluctantly performed various political activities during

An error involving state or federal Orje Melvin's 2003 campaign, but this changed on Election

Day in November 2003 when she refused to go to a poll

site as directed by Janine Orie. 12 Id. at 1374. *21 When
Creenan learned in December 2008 that Orie Melvin intended
to run again in the 2009 election, she testified that she went
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to Orie Melvin and informed her that what she had done in
2003 “can't happen in 2009” and made clear to Orie Melvin
that she would no longer violate the 1998 Supreme Court
Order prohibiting judicial employees from participating in
political activity. Id. at 1384-86. As a result, when asked at
trial about the six emails in question, Creenan testified that
she had no specific information about the events at issue or
had not performed the political tasks requested of her. Id. at
1414-30.

We likewise conclude that another email 13 was not
prejudicial or the prejudice was de minimis. In this email,
Audrey Denise Mackie (then using her maiden name
Rasmussen), a member of Jane Orie's legislative staff, merely
provided Janine Orie (at Orie Melvin's request) with the
telephone number of someone who had expressed an interest
in holding a fundraiser for Orie Melvin. N.T,, 1/31/2013, at
824.

The three remaining emails introduced into evidence were
cumulative of other evidence already introduced at trial.
In an email dated September 28, 2009 to John Degener
(“Degener”), who served as a member of Orie Melvin's
judicial staff from January 1998 through 2009, including as
her Chief Law Clerk from 2004 through 2009, Orie Melvin
asked Degener a question about summaries of certain pro-

business decisions she had written or joined. 14 Degener
testified only that he had received this email from Orie
Melvin. N.T., 2/5/2013, at 1520. To the extent that this
email reflected that Degener assisted Orie Melvin in the
2009 political campaign by preparing summaries of her prior
judicial decisions, this evidence was merely cumulative of
Degener's prior testimony that he performed various other
political tasks for Orie Melvin's 2009 campaign, including
(without reference to this particular email in question) the
preparation of various summaries of her judicial decisions. /d.
at 1499.

The final two emails at issue were to or from Pavlot. In
an email dated August 6, 2009 (Exhibit 14, Tab 9), Pavlot
forwarded to Orie Melvin another email concerning the taking
of a family photograph and video that were subsequently used
in campaign literature. N.T., 1/28/2013, at 229. In an email
chain in September 2009 relating to a “gun bash” beld by
an organization with ties to the National Rifle Association
(Exhibit 14, Tab 17), Pavlot suggested to Orie Melvin that 500
“poll cards” relating to her candidacy could be distributed to
attendees, and Orie Melvin responded by inquiring whether
Josh Dott (“Dott”), a junior member of Jane Orie's legislative

staff, could attend the event to assist her in doing so. /d. at
246-48. These two emails, however, are merely cumulative
of extensive testimony by Pavlot regarding a wide range
of political activities she performed for the benefit of Orie
Melvin's 2009 political campaign, id. at 207-362, including
providing assistance to Orie Melvin at various other campaign
events, e.g., id. at 212,216, 263, solicitation at fundraisers, id.
at 238, 25860, 268, obtaining endorsements from influential
political organizations, id. at 253, distributing poll cards, id. at
256, filming campaign commercials, id. at 228, and sending
Dott and other legislative staff members to provide assistance
at these activities, id. at 260, 267.

For these reasons, we conclude that the trial court's failure to
suppress the 10 *22 emails seized pursuant to the warrant
for Orie Melvin's email accounts and their use at trial by
the Commonwealth was harmless error, either because the
emails were not prejudicial to Orie Melvin or the prejudice
was de minimis, or because they were cumulative of other
properly admitted evidence. Moreover, to the extent that these
emails tend to prove that Orie Melvin diverted the services of
members of her judicial staff and Jane Orie's legislative staff
for the benefit of her 2009 political campaign, we note that the
Commonwealth introduced into evidence an overwhelming
quantum of other uncontradicted evidence, from numerous
other witnesses and a large volume of other exhibits unrelated
to the 10 emails in question, that likewise demonstrated Orie
Melvin's diversion of services. Thus, the prejudicial effect of
these 10 emails is insignificant by comparison and in our view
could not have contributed to the verdict. As aresult, no relief
is due on Orie Melvin's third issue on appeal.

C. Recusal of the Entire Allegheny County Bench
[9] For her fourth issuc on appeal, Orie Melvin contends

that the trial court erred in denying her motion for recusal
of the members of the Allegheny County bench in favor of
an out-of-county trial judge. In a ruling at the time of the
preliminary hearing, Orie Melvin moved for the recusal of all
members of the Allegheny County bench and requested the
assignment of a trial judge from another judicial district to
preside over all future proceedings pursuant to Pennsylvania
Rule of Judicial Administration 701C. The trial court denied
the motion, stating that it would be improper to recuse all of
the members of the Allegheny County bench, as the decision
regarding whether or not a jurist should recuse is a decision
that only the individual jurist can make, Trial Court Opinion,
6/27/2012, at 4, Instead, the trial court indicated that a request
for recusal of the trial judge assigned to Orie Melvin's case
should be directed to that jurist. Id. at 5.
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On appeal, Orie Melvin takes issue with the trial court's
contention that it is improper to recuse all members of a
particular bench, citing to Commonwealth ex rel. Armor v.
Armor;, 263 Pa.Super. 353, 398 A.2d 173 (1978) (en banc
). In Armor, an en banc panel of this Court ruled that in a
case where a member of the Montgomery County bench was
the spouse of a party to a child support matter, no member
of the Montgomery County bench could preside over the
case. Id. at 356, 398 A.2d 173. Specifically, this Court ruled
that although the record contained no evidence of any bias,
prejudice or unfairness on the part of any member of the local
bench, “it would be contrary to the appearance of integrity
and independence of the judiciary” and would “not promote
confidence in the integrity and impartiality of the judiciary”
to allow a fellow member of the Montgomery County bar to
preside over the case. Id. at 356-57, 398 A.2d 173.

Orie Melvin argues the same reasoning should apply in this
case, since she is herself a former member of the Allegheny
County bench and because an important witness in her case,
her former Chief Law Clerk, Sasinoski, is the wife of a
member of the Allegheny County bench (the Honorable
Kevin G. Sasinoski). The trial court determined, however, that
Orie Melvin had not demonstrated the sort of direct conflict
that clouded the appearance of impartiality and independence
in Armor. Trial Court Opinion, 6/27/2012, at 4-5. As the trial
court noted, Orie Melvin left the Allegheny County bench in
1997 and provided no good reasons as to why any current
members of that bench could not preside over the present
case with integrity *23 and objectively. Jd. Moreover, Armor
involved support payments to the judge's spouse, and thus
arguably the judge bad a direct financial interest in the
outcome of the litigation. In this case, in significant contrast,
neither Sasinoski nor her husband, as non-parties, had any
direct interest in the outcome of Orie Melvin's case. Id.

[10]
outcome of the case is not the correct test under Armor,
and that instead the appropriate inquiry is whether “the
impartiality of a judge may reasonably be questioned if he

Orie Melvin posits that having a direct interest in the

or she is assigned to preside over a case where the defendant
is a former member of the court and a key prosecution
witness is married to a sitting judge on the court.” Orie
Melvin's Brief at 40. We disagree, as we do not read Armor
to contemplate the recusal of an entire bench under the
circumstances presented here. Armor involved two key facts,
namely a current member of the bench with a direct financial
interest in the outcome of the case. Armor is thus inapposite

to the present case, as there are no relevant factual parallels.
Orie Melvin's tenure on the Allegheny County bench ended
in 1997, so she has no current relationship as a colleague
with any of its members. Moreover, neither Sasinoski nor
her husband has any direct interest (financial or otherwise)
in the outcome of Orie Melvin's trial, and we do not believe
that a witness' spousal relationship with a judge, without
more, automatically requires the recusal of an entire bench,
as no appearance of impropriety necessarily arises from that
attenuated fact,

] (21 [13]
that a motion for recusal is not directed to an entire bench,
and that decisions regarding recusal must be decided by
the jurist whose impartiality is being challenged. See, e.g.,
Commonwealth v. White, 557 Pa. 408, 734 A.2d 374, 384
(1999).

As a general rule, a motion for recusal
is initially directed to and decided by
the jurist whose impartiality is being
challenged. In considering a recusal
request, the jurist must first make a
conscientious determination of his or
her ability to assess the case in an
impartial manner, free of personal bias
or interest in the outcome. The jurist
must then consider whether his or
her continued involvement in the case
creates an appearance of impropriety
and/or would tend to undermine public
confidence in the judiciary. This is
a personal and unreviewable decision
that only the jurist can make... In
reviewing a denial of a disqualification
motion, we recognize that our judges
are honorable, fair and competent.

Commonwealth v. Abu-Jamal, 553 Pa. 485, 720 A.2d 79,
89 (Pa.) (citations omitted), cert. denied, 528 U.S. 810, 120
S.Ct. 41, 145 L.Ed.2d 38 (1998). “It is the burden of the
party requesting recusal to produce evidence establishing
bias, prejudice or unfairness which raises a substantial doubt
as to the jurist's ability to preside impartially.” /d.

In its ruling at the time of the preliminary hearing, the trial
court, citing to Abu—Jamal, properly advised that “[w]hether
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the judge ultimately assigned to this case ... should recuse,
is a matter that can only be addressed by that judge.” Trial
Court Opinion, 6/27/2012, at 5. Orie Melvin did not, however,
move for the recusal of the trial judge assigned to the trial
of her case, the Honorable Lester G. Nauhaus, and at no
time offered any evidence to establish that Judge Nauhaus
could not preside over her case without bias, prejudice, or
unfairess. As a result, no relief is due on this issue.

*24 D, Statute of Limitations

For her fifth issue on appeal, Orie Melvin contends that her
convictions for crimes committed in 2003 were barred by
the statute of limitations, and that the trial court erred in
ruling that 42 Pa,C.S.A. § 5552(c)(2) extended the limitations
period for her crimes. Orie Melvin argues that section 5552(c)
(2) extends the limitations period only for a “public officer
or employee” and that judges cannot be so designated. Orie
Melvin insists that judges are “judicial officers,” as that term
is defined in 42 Pa.C.S.A. § 102, and thus section 5552(c)(2)
does not apply in her circumstance.

[14]
“In examining this determination of statutory interpretation,
our scope of review is plenary, as it is with any review of
questions of law.” Joseph F. Cappelli & Sons, Inc. v. Keystone
Custom Homes, Inc., 815 A.2d 643, 645 (Pa.Super.2003)
(quoting Phillips v. A-Best Prods. Co., 542 Pa. 124, 665
A.2d 1167, 1170 (1995)). When asked to construe a statute,
“we are guided by the principles set out in the Statutory
Construction Act, 1 Pa.C.S.A. §§ 1501-1991.” Centolanza v.
Lehigh Valley Dairies, Inc., 540 Pa. 398, 658 A.2d 336, 339
(1995). Moreover, [t]he object of all statutory interpretation
is to ascertain and effectuate the intention of the General
Assembly. 1 Pa.C.S.A. § 1921(a); see also Carrozza v.
Greenbaum, 866 A.2d 369, 384 (Pa.Super.2004), affirmed,
591 Pa. 196, 916 A.2d 553 (2007).

Section 5552(c)(2) provides as follows:

(c) Exceptions.—If the period prescribed in subsection (a),
(b) or (b.1) has expired, a prosecution may nevertheless be
commenced for:

(2) Any offense committed by a public officer or
employee in the course of or in connection with his
office or employment at any time when the defendant
is in public office or employment or within five years
thereafter, but in no case shall this paragraph extend the

Orie Melvin raises an issue of statutory interpretation.

period of limitation otherwise applicable by more than
eight years.

42 Pa.C.S.A. § 5552(c)(2). 42 Pa.C.S.A. § 102 defines
“judicial officer” as “[jJudges, magisterial district judges and
appointive judicial officers.” 42 Pa.C.S.A. § 102. The phrase
“public officer or employee” does not appear to be defined

anywhere in Title 42. 1

[15] When interpreting a statute, the Statutory Construction
Act dictates that we must give plain meaning to the words
therein. See 1 Pa.C.S.A. §§ 1901, 1903. “Absent a definition
in the statute, statutes are presumed to employ words in their
popular and plain everyday sense, and the popular meaning of
such words must prevail.” Centolanza, 658 A.2d at 340 (citing
Harris—Walsh, Inc. v. Borough of Dickson City, 420 Pa. 259,
216 A.2d 329 (1966)). In *25 this regard, our Court, guided
by our Supreme Court, has held that “dictionary definitions
offer adequate direction for statutory interpretation consistent
with the Statutory Construction Act.” Zator v. Coachi, 939
A.2d 349, 353 (Pa.Super.2007), appeal denied, 599 Pa. 701,
961 A.2d 859 (2008); Centolanza, 658 A.2d at 340 (relying
on Webster's Ninth New Collegiate Dictionary to interpret an
undefined statutory phrase). Black's Law Dictionary defines
“Public Official” as “[o]ne who holds or is invested with a
public office; a person elected or appointed to carry out some
portion of a government's sovereign powers.” BLACK'S
LAW DICTIONARY 1119 (8th ed. 2004).

[16] Employing the popular and plain everyday sense of
the words, the phrase “public officer” refers to someone who
holds a public office (either by election or appointment) or
is otherwise entrusted with carrying out functions for the
Commonwealth. The intent of the legislature in enacting
section 5552(c)(2) was to extend the statute of limitations for
criminal offenses for this subset of individuals in recognition

of the unique positions that they hold. 16 A such, in our view,
the legislature intended for judges, most of whom are elected
and all of whom hold respected public offices and carry out
the power of the judicial branch of government, to be included

within the ambit of section 5552(c)(2). 17 Accordingly, no
relief is due on this issue.

E. Prosecutorial Misconduct

[17] For her sixth issue on appeal, Orie Melvin maintains
that the trial court erred in not dismissing the charges
against her based upon an egregious instance of prosecutorial
misconduct relating to an exhibit introduced during the
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testimony of Sasinoski. The trial court summarized the
relevant factual background of the incident as follows:

During the direct testimony of [Sasinoski], the
Commonwealth entered into evidence without objection
Exhibit 32, tab # 19. (Transcript of Trial from January 24,
2013 through February 21, 2013 (hereinafter referred to as
“TT”) at 1180). This exhibit was a one-page handwritten
document stating “Lisa Do you have proposed answers
for Questions 3, 8, & 10? Can I have this Monday.”. (TT
at 1181). [Sasinoski] testified the document was hand-
written by [Orie Melvin], and she was being asked to
answer questions 3, 8, & 10 on a political questionnaire.
[Sasinoski] was asked, ‘That would be an endorsement
questionnaire of a special interest group?” and she relied
“Yes'. (TT at 1181). The Commonwealth then went on to
ask questions about the next exhibit.

On cross-examination, [Sasinoski] was asked about a letter
containing a page with eleven questions that at some point
had been attached to the single handwritten document she
had testified about on direct examination (Commonwealth
Exhibit 32 tab # 19). [Sasinoski] replied that she had not
seen the eleven-question document before. [TT at 1201—
1203].

%26 The next court day, [Orie Melvin] filed a Defense
Motion to Dismiss Criminal Charges Due to Prosecutorial
Misconduct. The basis for the motion was that the
testimony of [Sasinoski] was erroneous. The document
she had testified about, Commonwealth Exhibit 32 tab #
19, was actually written in 1998 and attached to a letter
discussing an educational event at which [Orie Melvin] was
a panel member. The five-page document was admitted
into evidence as Defendant's Exhibit H. The 1998 letter
included eleven questions labeled Proposed Questions for
Professional Development Roundtable. [Orie Melvin's]
handwritten note was from 1998 and had requested
information for a legal education event, not a political
endorsement questionnaire, as [Sasinoski] had incorrectly
testified to on direct examination.

Trial Court Opinion, 9/12/2013, at 9-10. After hearing oral
argument on the motion to dismiss, the trial court denied
the motion, ruling that the prosecutor was not guilty of
intentional misconduct and had instead made a “mistake.”
N.T., 2/1/2013, at 1237.

[18] [191 [20]
of prosecutorial misconduct is limited to ‘whether the trial

“Our standard of review for a claim

court abused its discretion.” ” Commonwealth v. Harris, 884
A.2d 920, 927 (Pa.Super.2005) (quoting Commonwealth v.
DeJesus, 567 Pa. 415, 787 A.2d 394, 407 (2001), cert.
denied, 537 U.S. 1028, 123 S.Ct. 580, 154 L.Ed.2d 441
(2002)), appeal denied, 593 Pa. 726, 928 A.2d 1289 (2007);
Commonwealth v. Culver, 51 A.3d 866, 871 (Pa.Super.2012).
“It is within the discretion of the trial court to determine
whether a defendant has been prejudiced by misconduct
or impropriety to the extent that a mistrial is warranted.”
Commonwealth v. Baez, 554 Pa. 66, 720 A.2d 711, 729
(1998), cert. denied, 528 U.S. 827,120 S.Ct. 78, 145 L.Ed.2d
66 (1999).

The Pennsylvania Supreme Court has stated that “[t]he
essence of a finding of prosecutorial misconduct is that the
prosecutor, a person who holds a unique position of trust
in our society, has abused that trust in order to prejudice
and deliberately mislead [the factfinder].” Commonwealth
v. Pierce [537 Pa. 514], 645 A.2d 189, 197 (Pa.1994)....
Prosecutorial misconduct will justify a new trial where
the unavoidable effect of the conduct or language was to
prejudice the factfinder to the extent that the factfinder
was rendered incapable of fairly weighing the evidence
and entering an objective verdict. If the prosecutorial
misconduct contributed to the verdict, it will be deemed
prejudicial and a new trial will be required.

Commonwealth v. Francis, 445 Pa.Super. 353, 665 A.2d 821,
824 (1995) (some internal citations omitted). More recently,
our Supreme Court opined on the meaning of the phrase,
“prosecutorial misconduct,” stating:

The phrase ‘prosecutorial misconduct’ has been so abused
as to lose any particular meaning. The claim either sounds
in a specific constitutional provision that the prosecutor
allegedly violated or, more frequently, like most trial
issues, it implicates the narrow review available under
Fourteenth Amendment due process. See Greer v. Miller,
483 U.S. 756, 765 [107 S.Ct. 3102, 97 L.Ed.2d 618] (1987)
(‘To constitute a due process violation, the prosecutorial
misconduct must be of sufficient significance to result in
the denial of the defendant's right to a fair trial.”) (internal
quotation marks omitted); Donnelly v. DeChristoforo, 416
U.S. 637, 643 [94 S.Ct. 1868, 40 L.Ed.2d 431] (1974)
(“When specific guarantees of the Bill of Rights are
involved, this Court has taken special care to assure
that prosecutorial conduct in *27 no way impermissibly
infringes them.”). However, “[{Jhe Due Process Clause is
not a code of ethics for prosecutors; its concern is with
the manner in which persons are deprived of their liberty.”
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Mabry v. Johnson, 467 U.S. 504, 511, 104 S.Ct. 2543, 81
L.Ed.2d 437 (1984). The touchstone is the fairness of the
trial, not the culpability of the prosecutor. Smith v. Phillips,
455 U.S. 209, 219 [102 S.Ct. 940, 71 L.Ed.2d 78] (1982).

Commonwealth v. Cox, 603 Pa. 223, 983 A.2d 666, 685
(2009).

Given this authority, we focus not on the culpability of the
prosecutor but rather on whether his actions deprived Orie
Melvin of a fair trial by prejudicially rendering the jury
incapable of fairly weighing the evidence and entering an
objective verdict. Based upon our review of the certified
record, we conclude that the trial court did not err in denying
Orie Melvin's motion to dismiss. We do so for two reasons.
First, the prejudice to Orie Melvin was minimal, as three other
witnesses testified that law clerks were required to fill out
political questionnaires. N.T., 2/5/2013, at 1380 (Creenan);
1493-94 (Degener); 1629 (Katherine Squires, hereinafter,
“Squires”).

Second, the trial court took appropriate steps to reduce any
prejudice to Orie Melvin. During Sasinoski's testimony before
the jury, the trial court questioned Sasinoski directly and made
the jury aware of the issues with respect to the prior exhibit:

[THE COURT]: Your testimony was inaccurate.
[SASINOSKI]: Oh, okay.

[THE COURT]: Okay. As a matter of fact, the document
that it was attached to was a four page document from
Buchanan Ingersoll, which is a major law firm in the
City of Pittsburgh. They were doing a continuing legal
education seminar. The Questions 3, 8, and 10 were
proposed questions for the judge; is that not accurate?

[SASINOSKI]: I don't have a recollection of that.

[THE COURT]: Okay. This has been marked for
identification.

Ladies and gentlemen of the jury, you are to accept this as
the document, this is the original document in which Tab
19 was, along with the attachment, which was submitted
to Ms. Sasinoski whenever it was submitted. At the
time that it was originally—the District Attorney was in
possession of these additional pages, and they were not
submitted to you during Ms. Sasinoski's testimony. Also
be aware of the fact that [the] defense was in possession

of these four pages. They knew they were attached. All
right.

There is a question as to how they were attached. It is
the defense's belief that they were attached with a paper
clip, or a staple, which is the way it is now, but when
they got it, it was attached with a paper clip. And if you
look at Tab 19, you will see that there is a paper clip. For
whatever that means to you, take that.

N.T., 2/4/2013, at 1253-55.

Moreover, during its charge to the jury, the trial court
specifically advised the jury that Sasinoski had provided
inaccurate testimony and gave a “false in one, false in all”
instruction:

One of the Commonwealth's witnesses, Lisa Sasinoski,
gave inaccurate festimony concerning a handwritten
note which was marked and admitted into evidence as
Commonwealth Exhibit 32, Tab # 19. Ms. Sasinoski
testified related [sic ] to a questionnaire from a special
interest group when in fact it related to a continuing legal
education seminar.

As has been pointed out by one of the attorneys, there is
a rule in the law *28 which I leamed as falsus in uno,
falsus in omnibus, which translated from Latin means false
in one, false in all. If you decide that a witness deliberately
testified falsely about a material point, that is about a matter
that could effect [sic ] the outcome of this trial, you may for
that reason alone choose to disbelieve the rest of his or her
testimony, but you are not required to do so. You should
consider not only the deliberate falsehood, but also all
other factors bearing on the witness' credibility in deciding
whether to believe other parts of her testimony.

N.T., 2/15/2013, at 280608,

For these reasons, even to the extent that the prosecutor
here committed intentional misconduct (rather than a mere
mistake, as the trial court concluded), it was not error to
deny Orie Melvin's motion to dismiss. The prejudice to Orie
Melvin was minimal and the trial court took appropriate steps

to clarify for the jury the precise nature of the issues relating

to the handwritten note associated with the questionnaire. 18

Nothing in the certified record compels a conclusion that the
jury was rendered incapable of fairly weighing the evidence
and entering an objective verdict.
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F. Propriety of Joinder of Case With Janine Orie's Case
For her seventh issue on appeal, Orie Melvin claims that the
trial court erred in granting the Commonwealth's motion to
join her case with that of her sister, Janine Orie. According to
Orie Melvin, the trial court “failed to recognize or appreciate
the differences that required separate trials.” Orie Melvin's
Brief at 57.

[21] Whether cases against different defendants should be
consolidated for trial “is within the sole discretion of the
trial court and such discretion will be reversed only for a
manifest abuse of discretion or prejudice and clear injustice to
the defendant.” Commonwealth v. Boyle, 733 A.2d 633, 635
(Pa.Super.1999). Procedurally, Rule 582 of the Pennsylvania
Rules of Criminal Procedure governs the joinder of separate
criminal informations. Rule 582 dictates, in pertinent part, as
follows:

(1) Offenses indictments or

informations may be tried together if:

charged in separate

(a) the evidence of each of the offenses would be
admissible in a separate trial for the other and is capable
of separation by the jury so that there is no danger of
confusion; or

(b) the offenses charged are based on the same act or
transaction.

Pa.R.Crim.P. 582(A). The severance of offenses is governed
by Pa.R.Crim.P. 583, which states that the trial court “may
order separate trials of offenses or defendants, *29 or
provide other appropriate relief, if it appears that any party
may be prejudiced by offenses or defendants being tried
together.” Pa.R.Crim.P. 583.

[22] Based upon these rules, our Supreme Court has
formulated the following test for deciding the merits of a
motion to sever:

Where the defendant moves to sever
offenses not based on the same
act or transaction that have been
consolidated in a single indictment
or information, or opposes joinder of
separate indictments or informations,
the court must [ ] determine: [1]
whether the evidence of each of the

offenses would be admissible in a
separate trial for the other; [2] whether
such evidence is capable of separation
by the jury so as to avoid danger
of confusion; and, if the answers to
these inquiries are in the affirmative,
[3] whether the defendant will be
unduly prejudiced by the consolidation
of offenses.

Commonwealth v. Collins, 550 Pa. 46, 703 A.2d 418, 422
(1997) (quoting Commonwealth v. Lark, 518 Pa. 290, 543
A.2d 491, 496-97 (1988)), cert. denied, 525 U.S. 1015, 119
S.Ct. 538, 142 L.Ed.2d 447 (1998).

[23] For Orie Melvin, the first part of the Collins test
requires us to determine whether the evidence introduced
with respect to each of the offenses would be admissible in a
separate trial for the other. In a written opinion, the trial court
reviewed in considerable detail all of the charges against both
Orie Melvin and Janine Orie and concluded that joinder of the
two cases was appropriate. Trial Court Opinion, 8/23/2012, at
14. We need not review the entirety of this analysis, however,
since on appeal Orie Melvin challenges just two of the trial
court's determinations.

First, Oriec Melvin argues that the conspiracy allegations
against her and Janine Orie differ in multiple respects. At
docket number CC 201010286, Janine Orie was charged with
conspiring with Jane Orie and Pavlot to use the services of
Jane Orie's legislative staff for the benefit of Orie Melvin's
2009 political campaign. In Count 4, Orie Melvin was charged
with conspiring with Jane Orie and Janine Orie to commit
theft of services in connection with Orie Melvin's 2003 and
2009 political campaigns, including with respect to both
Orie Melvin's judicial staff and Jane Orie's legislative staff.
Orie Melvin identifies three principle differences with these
charges. First, Orie Melvin was not alleged to have conspired
with Pavlot at any time. Second, the Janine Orie—Jane Orie—
Pavlot conspiracy was only for the 2009 political campaign
and did not also encompass the 2003 campaign. Third, while
Orie Melvin was charged with conspiring with Janine Orie
to commit theft of services, Janine Orie was not similarly
charged with conspiring with Orie Melvin to do so. Orie
Melvin's Brief at 58—59. According to Orie Melvin, “[s]ince
the alleged co-conspirators, relevant time period and object of
the charged conspiracies are not the same, the evidence was
not universally admissible.” Id. at 59.
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[24]
Procedure or the Collins test, however, requires a perfect
identity of the charges against two defendants before their
cases may be joined for trial. While Orie Melvin has
identified certain differences between the charges against the

Nothing in the Pennsylvania Rules of Criminal

two defendants, she has not established that any evidence
introduced against one of the defendants would not have been
admissible in a separate trial for the other. Orie Melvin was
charged and convicted of conspiring with Janine Orie and
Jane Orie to commit theft of services with respect to both her
own judicial staff and Jane Orie's legislative staff, including in
both her 2003 and 2009 political campaigns. That made Orie
Melvin and Janine Orie co-conspirators *30 with respect to
all of the theft of services charges, and thus made admissible
against each of them all of the acts of the other in furtherance
of the conspiracy. See, e.g., Commonwealth v. Cimorose, 330
Pa.Super. 1,478 A.2d 1318, 1324 (1984). While Orie Melvin
was not charged with conspiring with Pavlot, she was charged
and convicted, both as a principle and by and through two
accomplices (Janine Orie and Jane Orie), of diverting the use
of Jane Orie's legislative staff for the benefit of her 2009
political campaign—the object of the conspiracy involving
Pavlot. And while there was no reciprocal charge against
Janine Orie for conspiring with Orie Melvin to divert the use
of Orie Melvin's judicial staff for the benefit of Orie Melvin's
2003 and 2009 political campaigns, both were separately
charged and convicted of doing precisely that (Orie Melvin in
Count 3 and Janine Orie in Count 1 at CC 201115981).

Second, Orie Melvin contends that her case should not have
been joined with Janine Orie's case because Janine Orie alone
was charged and convicted of tampering with and altering
physical evidence, namely the deletion of campaign-related
computer files in 2009 and 2010 (Counts 3 and 4 at docket
number CC 201115981). Orie Melvin's Brief at 60. The trial
court rejected this argument, stating:

The alleged acts of [Janine Orie]
in attempting to destroy or conceal
evidence of the conspiracy to divert
services is likely to be admissible
against [Orie Melvin] as those acts,
if they are proven to have occurred,
were arguably made in furtherance
of the common design of the alleged
underlying conspiracy. Certainly, the
concealment of the documents that

would constitute direct evidence of
existence of the conspiracy would
further the common design of this
conspiracy: the diversion of the
services of public employees to the
private interests of the defendants.

Trial Court Opinion, 8/23/2012, at 8-9.

We find no abuse of discretion in this analysis, as Janine's
acts of tampering with evidence were in furtherance of her
conspiracy with Orie Melvin to divert public services to
Orie Melvin's benefit, thereby making evidence of Janine's
acts admissible against Orie Melvin. Cimorose, 478 A.2d at
1324. In particular, we note that at trial, the Commonwealth
presented evidence to prove the existence of the underlying
conspiracy between Orie Melvin and Janine Orie, as the
jury convicted Orié Melvin of this charge (Count 4) and
on appeal she does not challenge the sufficiency of the
evidence presented in support of this conviction. The cases
cited by Orie Melvin in this regard are inapposite, as they
involved circumstances in which severance should have
been granted since one defendant faced charges for which
the other defendant clearly bore no potential responsibility.
See Commonwealth v. Brookins, 10 A.3d 1251, 1257
(Pa.Super.2010) (“Significantly, Brookins's conduct appears
to bear no relationship to the planning and execution of
the attempted kidnapping and robbery with which Jordan,
McKeiver, and Thompson were charged.”), appeal denied,
610 Pa. 625,22 A.3d 1033 (2011); Commonwealth v. Jackson,
451 Pa. 462, 303 A.2d 924, 925 (1973) (“Since no evidence
was given to link appellant to the Oakmont robbery, the fact
that the crimes were similar in nature does not afford a sound

basis for ordering their consolidation at trial.”). 19

*31 Moving to the second part of the Collins test, Orie
Melvin claims that the evidence relating to the different
charges against her and Janine Orie were not capable of
separation because “the conspiracies charged in this case are
complex, involve different persons, relate to different time
periods, and involve contradictory allegations.” Orie Melvin's
Brief at 60. The trial court disagreed, concluding that the jury
was capable of separating the evidence presented against each
defendant and following any instructions to consider evidence
against only one defendant as necessary. Trial Court Opinion,
8/23/2012, at 9. Orie Melvin has offered no convincing
argument to suggest that the trial court abused its discretion
in this regard.
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Finally, with respect to the third part of the Collins test,
namely prejudice to the defendant as a result of the joinder,
we likewise conclude that the trial court did not abuse its
discretion in finding no such prejudice. On appeal, Orie
Melvin argues that the “risk was unavoidable that the jury
would cumulate the evidence of the various crimes and find
guilt even though the evidence, when considered separately
and applied to each defendant individually, does not support
a conviction.” Orie Melvin's Brief at 62. To the extent that the
accumulation of evidence resulted in any prejudice, it would
have been to Janine Orie, as the overwhelming preponderance
of the evidence introduced at trial related to Orie Melvin's
actions. Moreover, we note that on appeal, Orie Melvin has
not identified any specific testimony or exhibit introduced at
trial against Janine Orie that could not have been mtroduced
at a separate trial against her alone, or otherwise offered
any basis for concluding that the introduction of any such
evidence (if it exists) resulted in any substantial prejudice to
her.

G. Violation of Discovery Rights Regarding Jane Orie's
Computer and Electronic Evidence

For her eighth issue on appeal, Orie Melvin asserts the trial
court's denial of her request to inspect and examine original
computer hard drives and electronic evidence seized from
the legislative office of Jane Orie violated her rights to
discovery under Rule 573(B)(1)(f) of the Pennsylvania Rules
of Criminal Procedure as secured in Brady v. Maryland, 373
U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), the Fifth
and Sixth Amendments to the United States Constitution, and
Article I, Section 9 of the Pennsylvania Constitution. Orie
Melvin's Brief at 65.

In our prior opinion in the Jane Orie case, we described the
subpoena used to obtain electronic evidence at the former
state senator's legislative office as follows:

The December 11, 2009 secarch
warrant for Orie's district office
identified the items to be seized and
searched as ‘all computer hardware’;
‘software’; ‘documentation’ to access
the computer systems and passwords;
and electronically stored data
referencing: Joan Orie Melvin or
her 2009 political campaign, and

checks, campaign contributions, thank
you letters, and masthead for [Orie
Melvin's] 2009 political campaign,
and Orie's 2001-2009 elections or
political campaigns, and checks,
campaign contributions, thank you
letters, and masthead for Orie's 2001
through present political campaigns.
The accompanying 13—page affidavit
of probable cause detailed the
results of the Commonwealth's
investigation and described interviews
with numerous employees of Orie,
including *32 [Joshua] Dott, Audrey
Rasmussen, and Pavlot, who each
described political campaign-related
activities conducted in the office. A
Pavlot stated she had done campaign
work on legislative time for [Jane
Orie] since 2001, as well as campaign
work for Orie's sister, [Orie Melvin}, in
2009, and she described those duties.
Pavlot and other staffers indicated that
legislative computers and other office
equipment were used for campaign-
related purposes.

Orie, 88 A.3d at 1005,

Jane Orie and the Senate Republican Caucus both asserted
various claims of privilege with respect to the seized
materials, including attorney-client privilege and the Speech
and Debate Clause legislative privilege (Article II, Section
15 of the Pennsylvania Constitution). On December 29,
2009, the Honorable John A. Zottola, the Supervising Judge
of the Grand Jury, appointed a Special Master (former
Duquesne Law Professor Bruce Antowiak), to review for
privilege all of the evidence seized in connection with Orie-
related warrants. Jd. at 1004. According to Detective Graber,
all seized evidence was delivered (pursuant to a process
established by Judge Zottola) to the Special Master. After
his review, the Special Master then sent the evidence to
Judge Zottola, who (after his own review) sent, inter alia,
“a redacted viewable version” of the seized hard drives back
to the District Attorney's office. /d. at 1005 n. 23; N.T,,
12/13/2010, at 77-78. In Orie, we concluded that this process
ensured that all of the seized evidence was reviewed by the
Special Master and Judge Zottola before any of it was turned
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over to the District Attorney's office, and that the purpose of
the process was to guaraniee that the District Attorney's office
“had access only to non-privileged documents.” Orie, 88 A.3d
at 1004, 1011,

In April of 2010, the Senate Republican Caucus obtained
forensic images of the hard drives seized from Jane Orie's
office. N.T,, 12/14/2010, at 269. On October 29, 2012,
the trial court granted Orie Melvin's motion and directed
the Senate Republican Caucus to make available to Orie
Melvin “all original electronic evidence which, in whole or
in part, was examined or searched in response to requests
made by or subpoenas served by the Allegheny County
District Attorney's Office.” Trial Court Order, 10/29/2012,
at 1. On November 7, 2012, after receipt of a motion for
reconsideration filed by the Senate Republican Caucus, the
trial court vacated its prior order and referred the matter to
Judge Zottola. On two subsequent occasions, Judge Zottola
denied requests by Orie Melvin for the original hard drives.
N.T,, 12/21/2012, at 51-52 (“What it does is eliminate
the safeguards that the Court put in place with respect to
privileged information.”); N.T., 1/1 1/2013, at 18-19,

[25] In Brady, the United States Supreme Court held that

“the suppression by the prosecution of evidence favorable
to an accused upon request violates due process where
the evidence is material either to guilt or to punishment
irrespective of the good faith or bad faith of the prosecution.”
Brady, 373 U.S. at 87, 83 S.Ct. 1194, A Brady violation
occurs when: (1) the prosecutor has suppressed evidence; (2)
the evidence, whether exculpatory or impeaching, is helpful
to the defendant; and (3) the suppression prejudiced the
defendant. Commonwealth v. Paddy, 569 Pa. 47, 800 A.2d
294, 305 (2002).

Rule 573 of the Pennsylvania Rules of Criminal Procedure
was promulgated in response to the dictates of Brady.
Commonwealth v. Green, 536 Pa. 599, 640 A.2d 1242, 1246
(1994). Rule 573 provides, in relevant part, as follows:

*33 Rule 573. Pretrial Discovery and Inspection

* % ¥

(B) Disclosure by the Commonwealth.

(1) Mandatory. In all court cases, on request by the
defendant, and subject to any protective order which
the Commonwealth might obtain under this rule, the
Commonwealth shall disclose to the defendant's attorney

all of the following requested items or information,
provided they are material to the instant case. The
Commonwealth shall, when applicable, permit the
defendant's attorney to inspect and copy or photograph
such items.

(a) Any evidence favorable to the accused that is
material either to guilt or to punishment, and is within
the possession or control of the attorney for the
Commonwealth;

® %k ¥

(f) any tangible objects, including documents,
photographs, fingerprints, or other tangible evidence.

Pa.R.Crim.P. 573(B). Upon a finding of violation of Rule 573,
the trial court “may order such party to permit discovery or
inspection, may grant a continuance, or may prohibit such
party from introducing evidence not disclosed, other than
testimony of the defendant, or it may enter such other order as
it deems just under the circumstances.” Pa.R.Crim.P. 573(E).

[26] In this case, Orie Melvin does not deny that she
received all of the evidence obtained by the Commonwealth
after the privilege reviews by the Special Master and
Judge Zottola, Instead, Orie Melvin argues that pursuant to
Rule 573(B)(1)(f), she had a right to inspect and examine
the original computer equipment seized from Jane Orie's
legislative office. Orie Melvin's Brief at 63. She further
contends that this is a matter of fundamental fairness, as
“the Commonwealth was permitted to search the computer
equipment for potentially relevant information and was
permitted to introduce evidence from that equipment at trial
but Oric Melvin was denied the same opportunity.” Id. at 65.

We disagree for several reasons. First, Orie Melvin has not
cited to any evidence in the certified record to support her
claim that the Commonwealth had any opportunity to search
the original computer equipment seized from Jane Orie's
office. As set forth hereinabove, the District Attorney's office
had no access to the original computer equipment or other
evidence seized from Jane Orie's office, as it was within the
exclusive control of Judge Zottola and the Special Master.
Both the District Attorney and Orie Melvin received the same
access to the same nonprivileged evidence forthcoming after
the privilege reviews. In her appellate brief, Orie Melvin has
not identified for this Court any evidence the Commonwealth
introduced at trial obtained from Jane Orie's office to which
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she was denied access (either by the trial court, Judge Zottola,
or the Commonwealth).

Second, Brady and Rule 573 set forth the Commonwealth's
obligations to provide discovery materials that are within its
possession to the defense. See Pa.R.Crim.P. 573(B)(1) (“the
Commonwealth shall disclose to the defendant's attorney”);
Commonwealth v. Collins, 598 Pa. 397, 957 A.2d 237, 253
(2008) (the Commonwealth does not violate disclosure rules
when it fails to disclose to the defense evidence that it does not
possess and of which it is unaware); see also Commonwealth
v. Boczkowski, 577 Pa. 421, 846 A.2d 75, 97 (2004) (citing
Commonwealth v. Gribble, 550 Pa. 62, 703 A.2d 426 (1997),
abrogated on other grounds by Commonwealth v. Burke, 566
Pa. 402, 781 A.2d 1136 (2001)). As a result of the procedures
established *34 by Judge Zottola, the Commonwealth here
did not have custody or control of the original computer
equipment sought by Orie Melvin, and had no ability to
produce it to Orie Melvin. As a result, Orie Melvin has not
established a violation of the Commonwealth's obligations
under Brady or Rule 573.

[27] Finally, no Brady violation occurs when the evidence is
available to the defense through non-governmental sources.
Commonwealth v. Carson, 590 Pa. 501, 913 A.2d 220,
244-45 (2006), cert. denied, 552 U.S. 954, 128 S.Ct. 334,
169 L.Ed.2d 270 (2007); Commonwealth v. Morris, 573 Pa.
157, 822 A.2d 684, 696 (2003); Paddy, 800 A.2d at 305.
The certified record in this case establishes that the non-
governmental entities asserting privilege claims with respect
to the evidence in question, including the Senate Republican
Caucus and Jane Orie, had duplicate copies of the hard drives
removed from Jane Orie's office. N.T., 1/11/2013, at 18-19.
Orie Melvin could presumably have obtained the requested
access to these sources from one or more of these entities or
individuals.

H. Violation of Discovery Rights Regarding Superior
Court Computer and Electronic Evidence

[28]
that the trial court erred in denying her requests to examine
the computers used by her judicial staff in the possession of
the Superior Court. In response to subpoenas issued by the
Commonwealth, the Administrative Office of Pennsylvania
Courts (“AOPC”) performed searches on the Superior
Court's computers using key search terms set forth in
the subpoena. N.T., 11/19/2012, at 8-9. The AOPC then
provided the documents produced from these searches to the
Commonwealth and to Orie Melvin, Id. On October 29, 2012,

For her ninth issue on appeal, Orie Melvin maintains

the trial court, at the request of, inter alia, Orie Melvin,
entered an order directing the AOPC to “make available for
inspection and examination by the computer forensic expetts
of the Defendants all original electronic evidence which, in
whole or in part, was examined or searched in response to
requests made by or subpoenas served by the Allegheny
County District Attorney's Office.” Order, 10/20/2012, at 1.

In response, the AOPC moved for reconsideration,
emphasizing that it had not granted the Commonwealth
physical access to the Superior Court's computers, and that
instead it had merely run the searches delineated in the
Commonwealth's subpoenas. Motion for Reconsideration of
the Court's October 29, 2012 Order and for a Protective Order,
11/19/2012, at 2. The AOPC objected to permitting Orie
Melvin's experts access to the Superior Court's computers
on a vatiety of grounds, including that it exposed all of the
Superior Court's judicial data—much of which is confidential
and privileged—to third parties, and indicated that no
mechanism existed to limit examination and inspection to
information relevant to this case. Id. at 4. The trial court
heard oral argument on November 19, 2012, at which time
counsel for Orie Melvin renewed the request for access to
the Superior Court's computers to “test the authenticity, the
validity, and the accuracy of the information that the AOPC
produced to the Commonwealth which the Commonwealth
wishes to introduce into evidence against our client.” N.T.,
11/19/2012, at 6. The trial court refused to do so, vacating its
October 29, 2012 order. The trial court permitted Orie Melvin
to depose the AOPC personnel who conducted the key word
searches.

No Brady or Rule 573 issues are presented here, as
Orie Melvin does not suggest that the Commonwealth
had possession *35 or control of the Superior Court's
computers. Accordingly, we review the trial court's denial
of Oric Melvin's discovery motion for an abuse of
discretion. Commonwealth v. Mendez, 74 A.3d 256, 260
(Pa.Super.2013), (“Generally, on review of an order granting
or denying a discovery request, an appellate court applies an
abuse of discretion standard.”), appeal denied, — Pa. ,
87 A.3d 319 (2014). Here we find no abuse of discretion, Orie
Melvin offered no basis to dispute the AOPC's contention that
permitting access to the Superior Court's computers would
provide unauthorized access to a myriad of privileged and

confidential documents, and offered no specific procedures
or methods that could have been employed to satisfy the
AOPC's confidentiality and privilege concerns. Moreover, to
the extent that Orie Melvin sought evidence from the Superior
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Court's computers that had not been produced by the AOPC
in response to the Commonwealth's subpoenas, Orie Melvin
could have issued her own subpoena to the AOPC requesting
the production of such information. The certified record does
not reflect that she ever did so.

I Defects in the Preliminary Hearing

291  [30]
claims that at the preliminary hearing the Commonwealth
failed to make out a prima facie case to support the charges
for theft of services, misapplication of government property,
or conspiracy to tamper with or fabricate evidence. Orie
Melvin's Brief at 68—74. The purpose of a preliminary hearing
is to avoid the incarceration or trial of a defendant unless there
is sufficient evidence to establish that a crime was committed
and a probability that the defendant was connected therewith.
See, e.g., Commonwealth v. Jackson, 849 A.2d 1254, 1257
(Pa.Super.2004). Once a defendant has gone to trial and has
been found guilty of the crime or crimes charged, however,
any defect in the preliminary hearing is rendered immaterial.
See, e.g., Commonwealth v. Sanchez, —Pa. , 82 A3d
943, 984 (2013). Because Orie Melvin was convicted of the
above-referenced crimes following a trial on the merits, she
is entitled to no relief on any alleged defects in the rulings of

the magisterial district judge at the preliminary hearing.

J. Evidence of Productivity of Orie Melvin's Judicial
Chambers

31] [32]
argues the trial court erred in refusing to permit her to
admit into evidence reports relating to the productivity of
her judicial chambers in 2003 and 2009. Our standard of
review for a trial court's evidentiary rulings is natrow, as the
admissibility of evidence is within the discretion of the trial
court and will be reversed only if the trial court has abused
its discretion. Commonwealth v. Hanford, 937 A.2d 1094,
1098 (Pa.Super.2007), appeal denied, 598 Pa. 763, 956 A2d
432 (2008). An abuse of discretion is not merely an error of
judgment, but is rather the overriding or misapplication of the
law, the exercise of judgment that is manifestly unreasonable,
or the result of bias, prejudice, ill will or partiality, as shown
by the evidence of record. Commonwealth v. Mendez, 74 A3d
256, 260 (Pa.Super.2013), appeal denied, — Pa. , 87
A.3d319 (2014).

[33] On February 8, 2013, Orie Melvin called Delores
Bianco (“Bianco”), the Deputy Director for the Superior
Court, to testify on her behalf. Bianco testified that she had

For her eleventh issue on appeal, Orie Melvin

brought with her monthly reports provided to the judicial
chambers of each Superior Court judge on a monthly basis,
*36 from 2003 through 2009. N.T., 2/8/2013, at 2148-49.
These reports begin in January of each year and cumulate
the included information each month, such that the December
report shows the information for the full year. /d. According
to Bianco, these monthly reports show, infer alia, the number
of cases assigned to, and completed by, each Superior Court

For her tenth issue on appeal, Orie Melvin jyqge  including Orie Melvin. Id. On cross-examination

and through questions posed by the trial judge, Bianco
indicated that the reports contain only “raw numbers,” and
provide no information about the nature or complexity of
the cases, or how long or short the memoranda or opinions
deciding the cases may be. Id. at 2153-53. Similarly, Bianco
acknowledged that the reports made no attempt to reflect the
quality of the memorandum or opinion. /d. at 2154.

Prior to Bianco testifying about information in the reports
specifically relating to Orie Melvin or any other Superior
Court judge, counsel for Orie Melvin moved for the admission
into evidence of the exhibits containing the monthly reports.
The trial court deferred ruling on the admissibility. Id. at2161.

On February 12, 2013, the trial court ruled that these monthly
reports, and four charts summarizing their contents, were
irrelevant and thus not admissible. Id. at 2536.

On appeal, Orie Melvin contends that this evidence was
relevant to negate the Commonwealth's accusation that she
diverted judicial resources to political activity in 2003 and
2009. As her counsel argued,

In this case, Judge, the determination
of whether or not the services
were properly utilized by my client,
or whether they were improperly
or illegally diverted to an illegal
exercise or non-judicial exercise is a
determination that has to be evaluated
by the fact-finder, the jury. That one
measure, one measure, there may be
others, but one measure is most clearly
what cases were decided, whether
they were decided on time, and
whether there was that productivity
by the chambers.... That measure of
productivity indicates that the services
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are being properly applied to the
decisions of the cases before the Count.

Id. at 2520-21, 2535. Counsel also asserted that the evidence
bore directly on the credibility of former members of her
judicial staff who testified that they spent a significant
percentage of their workdays performing political, rather than
judicial, tasks:

That is the very point of the argument,

Judge. Sasinoski testifies, Squires

testifies, Ms. Weibel [20] comes in
here and testifies, and they say that
there has been a theft, there has been
a depreciation or a taking from the
workday. Three hours a day in 2003 by
Squires. For god's sake, the evidence
of the productivity of the offices defies
what the testimony—it's a credibility
challenge.

Id. at 2533.

For the reasons that follow, we find no error in the trial court's
decision not to admit the proffered evidence because we
agree that the proffered evidence was not relevant. Evidence
is relevant evidence if it tends to make the existence of a
material fact more or less probable than it would be without
the evidence. Pa.R.E. 401; Commonwealth v. Dillon, 592 Pa.
351,925 A.2d 131, 136 (2007).

*37 The trial court did not abuse its discretion in ruling
that the monthly reports were irrelevant to the charges against
Orie Melvin, as we conclude that her relevance arguments
misconstrue the nature of the crime of theft of services. To
establish a theft of services under 18 Pa.C.S.A. § 3926(b),
the Commonwealth only had to establish that Orie Melvin
utilized her judicial staff for purposes other than judicial
work. The only appropriate inquiry under section 3926(b) is

whether Orie Melvin required her judicial staff to perform,

for her personal benefit, non-judicial (i.e., political) duties, 2!

and it is irrelevant that they also performed their judicial
tasks. The Commonwealth had no obligation to prove that
the diversion of services resulted in an inability to complete

the judicial work for which they were employed by the
Commonwealth. As the trial court correctly observed, “proof
of no loss to the Commonwealth is not a defense to the charge
of theft of services by diversion of services.” Trial Court
Opinion, 8/12/2013, at 15.

In addition, the monthly reports provided only statistics on the
output of the entire chambers for the relevant time periods,
and thus offer no indication as to the productivity of any
particular law clerk during that period or in general. As such,
they do not, as Orie Melvin now contends, tend to contradict
the testimony of a specific law clerk regarding the portion

of his or her time that was spent on non-judicial tasks. 22
In this regard, we note that the monthly reports offered no
insight into the productivity (or lack thereof) of Squires or
Janine Orie, who as secretaries had no direct responsibility
for researching or drafting the judicial decisions generated by
Orie Melvin's chambers.

Finally, even to the extent that the monthly reports in
question provided some indication of the productivity of
Orie Melvin's Superior Court chambers as a whole, the trial
court retained broad discretion to exclude the evidence as
potentially misleading or confusing to the jury. See, e.g,
Leahy v. McClain, 732 A.2d 619, 624 (Pa.Super.), appeal
denied, 561 Pa. 698, 751 A.2d 192 (1999); Egelkamp v.
Egelkamp, 362 Pa.Super. 269, 524 A.2d 501, 504 (1987);
Gallegor by Gallegor v. Felder, 329 Pa.Super. 204, 478 A.2d
34, 38 (1984). Without a substantial quantum of additional
information, the monthly reports at issue here may have done
more to mislead and confuse the jury than to instruct it.
For example, the monthly reports did not reflect the number
or complexity of the issues in the cases assigned to Orie
Melvin in any relevant time period, and similarly did not
show how Orie Melvin's chambers managed its inventory
of cases at specific points in time, including, for instance,
whether decisions on more complex and/or lengthy cases
were deferred until after elections in favor of simpler, more
straightforward and routine cases. The monthly reports also
set forth only the number of cases circulated and filed
during the relevant time periods, but do not specify the
length of the individual memoranda and opinions produced
or the complexity of the analysis involved in each such
decision. Without this additional foundational information,
the monthly reports may have presented a highly misleading
representation of the productivity of Orie Melvin's judicial
staff at any specific *38 point in time, and thus the trial court
was within its discretion to exclude this evidence on this basis.
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Because we conclude that the trial court did not abuse its
discretion in refusing to admit these monthly reports into
evidence, no relief is due on Orie Melvin's eleventh issue on
appeal.

K. Improper Comments by Trial Judge

For her twelfth issue on appeal, Orie Melvin contends that the
trial court deprived her of a fair trial by making the following
communications to the jury:

« Expressed personal disbelicf that court employees had
no set or minimum work hours, N.T., 2/6/2013, at
1719, and after stating ‘I don't understand any of this,’
proceeded to question the AOPC Human Resource
Director himself concerning this issue, id. at 1729-30.
Apparently dissatisfied with the answers to his own
questions, the court then said: ‘I didn't clear anything
up.’ Id. at 1733,

« Offered his personal opinion that time spent performing
political tasks was not de minimis and the defense
strategy of totaling minutes allegedly spent on political
tasks was not credible. N.T., 2/1/2013, at 106869 (‘It
really is a mischaracterization. It really is. I understand
that you are taking down two and three minutes, but there
is so much more being done. It's a mischaracterization.”).

« Offered his personal opinion that defense strategies were
not coherent or persuasive. (See, e.g., N.T., 1/29/2013,
at 429-30) (‘[T]o be perfectly honest, I have no idea
what you are trying to do.”); N.T., 2/5/2013, at 1463 (‘I
would really like to know where you are going. This is
supposed to be cross-examination. Where are we going
with this?”); Id. at 1466 (‘I'm reluctant to tell any lawyer
how to try their case, but I need to know where you are
going with this.”).

« Improperly limited relevant cross-examination of Pavlot
concerning a pleading that was filed on her behalf in
federal court because the pleading was signed by her
lawyer, not Pavlot. N.T., 1/29/2013, at 463-64.

« Assumed that the introduction of false evidence by the
prosecutor concerning the ‘Women in the Profession’
materials was a mistake, N.T., 2/1/2013, at 1237, and
reinforced the notion of a mistake in a later colloquy with
defense counsel, N.T., 2/4/2013, at 1276-77.

« Insisted that Sasinoski was ‘mistaken’ when she falsely
testified that Orie Melvin took a car allowance from the
Superior Court. N.T., 2/12/2013, at 2504--08.

« Made inconsistent hearsay rulings that favored the
prosecution. For example, when the defense objected to
admission of a hearsay statement by a former Senate
staffer, the trial court ruled that the testimony must
be allowed in front of jury because ‘you don't know
it's hearsay until you hear what it is.” N.T,, 1/3 1/2013,
at 890. Further, when the Commonwealth sought to
elicit testimony from a former Senate staffer concerning
advice that she received, the trial court allowed the
testimony because ‘somebody told her, it's called state
of mind.” N.T., 2/5/2013, at 1675. By contrast, the trial
court disallowed legitimate questioning of Judge Joseph
Del Sole concerning the basis for his personnel actions
concerning Lisa Sasinoski. N.T., 2/7/2013, at 2102.

*39 « Shut down questioning of the Commonwealth's
expert concerning judicial staffers completing all of
their assigned work by ruling that the question ‘was
never asked,” N.T., 2/7/2013, at 2071, when in fact each
judicial staffer was asked whether all judicial work was
completed. N.T., 2/1/2013, at 1215-16; N.T., 2/5/2013,
at 1586-87, 1591.

Orie Melvin's Brief at 79-80.

[34] [35] Orie Melvin did not specifically raise any of
these issues in her Rule 1925(b) concise statement of issues
to be complained of on appeal, and thus, they are waived.
See Pa.R.A.P. 1925(b)(4)(vii); Commonwealth v. Hairston,
—— Pa. . 84 A.3d 657, 672 (2014). Moreover, they are
waived for lack of argument in Orie Melvin's appellate brief.
A judge's remarks to counsel during trial do not warrant

reversal unless the remarks so prejudice the jurors against the

defendant that “it may reasonably be said [that the remarks]

deprived the defendant of a fair and impartial trial” 2

Commonwealth v. Jones, 590 Pa. 202, 912 A.2d 268, 287
(2006) (citing Commonwealth v. England, 474 Pa. 1, 375
A.2d 1292, 1300 (1977)). In her appellate brief, Orie Melvin
fails to develop these claims by detailing the circumstances
and context of each trial court statement, or otherwise
explaining how each of these statement prejudiced her or
deprived her of a fair trial. Pa. R.A.P. 2119(a); Commonwealth
v. Wilson, 825 A.2d 710, 715 (Pa.Super.Ct.2003) (holding
waiver results when appellant fails to properly develop
issue on appeal) (citing Commonwealth v. Ellis, 700 A.2d
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948, 957 (Pa.Super.1997), appeal denied, 556 Pa. 671, 727
A.2d 127 (1998)); see also Commonwealth v. Miller, 721
A.2d 1121, 1124 (Pa.Super.1998) (“We decline to become
appellant's counsel. When issues are not properly raised and
developed in briefs, when briefs are wholly inadequate to
present specific issues for review, a court will not consider the
merits thereof.”); Commonwealth v. Einhorn, 911 A.2d 960,
970 (Pa.Super.2006), appeal denied, 591 Pa. 723, 920 A.2d
831 (2007); Commonwealth v. Levanduski, 907 A.2d 3, 29
(Pa.Super.2006), appeal denied, 591 Pa. 711, 919 A.2d 955
(2007).

L. Sufficiency of Evidence

For her thirteenth issue on appeal, Orie Melvin challenges
the sufficiency of the evidence to support her convictions for
theft of services, misapplication of entrusted property, and
conspiracy to tamper with or fabricate evidence. We apply the
following standard of review when considering a challenge to
the sufficiency of the evidence:

The standard we apply in reviewing
the sufficiency of the evidence is
whether viewing all the evidence
admitted at trial in the light most
favorable to the verdict winner, there
is sufficient evidence to enable the
fact-finder to find every element of
the crime beyond a reasonable doubt.
In applying the above test, we may
not weigh the evidence and substitute
our judgment for *40 the fact-
finder. In addition, we note that the
facts and circumstances established by
the Commonwealth need not preciude
every possibility of innocence. Any
doubts regarding a defendant's guilt
may be resolved by the fact-finder
unless the evidence is so weak and
inconclusive that as a matter of law
no probability of fact may be drawn
from the combined circumstances. The
Commonwealth may sustain its burden
of proving every element of the crime
beyond a reasonable doubt by means
of wholly circumstantial evidence.
Moreover, in applying the above test,
the entire record must be evaluated and

all evidence actually received must
be considered. Finally, the finder of
fact while passing upon the credibility
of witnesses and the weight of the
evidence produced, is free to believe
all, part or none of the evidence.

Commonwealth v. Estepp, 17 A3d 939, 943-44
(Pa.Super.2011), appeal dismissed, 617 Pa. 601, 54 A.3d 22
(2012).

1. Theft of Services
[36] 18Pa.C.S.A. § 3926 of the Pennsylvania Criminal Code
is entitled “Theft of services.” Its subsection (b) provides as
follows:

(b) Diversion of services.—A person is guilty of theft if,
having control over the disposition of services of others to
which he is not entitled, he knowingly diverts such services
to his own benefit or to the benefit of another not entitled
thereto.

18 Pa.C.S.A. § 3926(b). Subsection (¢)(2) states that when
the value of the services diverted is more than $50, the
crime will be graded in accordance with 18 Pa.C.S.A. §
3903. 18 Pa.C.S.A. § 3926(c)(2). 18 Pa.C.S.A. § 3903(a.1)
provides that a theft of services with a value in excess of
$2,000 constitutes a felony of the third degree. 18 Pa.C.S.A.
§ 3903(a.1).

[37] With respect to her conviction under Count 1 for
diversion of the services of her judicial staff, Orie Melvin
directs our attention to the trial testimony of David Kutz
(“Kutz”), AOPC's Director of Human Resources, who
indicated that judges on the Superior Court have the authority
to set office policy for members of their judicial staff,
including how many hours the law clerks and sccretarics
work. N.T., 2/6/2013, at 1704-06. Kutz further testified that
law clerks and secretaries did not have to fill out time sheets to
get paid. Id. at 1727. Based upon this testimony, Orie Melvin
contends that she was “vested with complete discretion to
direct the work of her staff and secretaries” and that there was
“no requirement that those employees devote any particular
number of hours to their judicial assignments.” Orie Melvin's
Brief at 82.

We cannot agree that Kutz's testimony precluded a finding
that Orie Melvin diverted services within the meaning of
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subsection 3925(b). At most, Kutz's testimony established
that Superior Court judges have the discretion to set office
policy and the number of hours per week that employees are
expected to work—in other words, to prescribe how and in
what manner the judicial functions of their office are carried
out. This in no way leads to a conclusion that Superior Court
judges have any authority to divert the services of judicial
employees to their own personal benefit.

No judicial employee testified that he or she performed
political services on a volunteer basis. For example, Sasinoski
testified that she performed political tasks for Orie Melvin's
campaign so that she could keep her job, even though she
knew that doing so was wrong. N.T., 2/1/2013, at 1105.
Degener also testified that he thought that doing political
work was wrong, but that Orie Melvin was his supervisor
#41 and he did not believe that objecting to doing the work
would “stop it.”” Id. at 1491, 1497. Squires testified that the
political work she did was outside her “judicially required
responsibilities,” but that she performed the political tasks
assigned to her because “it was given to me by [Janine Orie]
to complete during my workday.” Id. at 1605-06.

With respect to her conviction under Count 3 for diversion of
the services of Jane Orie's legislative staff, Orie Melvin claims
that the Commonwealth offered no evidence to prove that she
had control over the services of those employees, and that no
legislative employee testified that Orie Melvin directed them
to perform any political work on her behalf. Orie Melvin's
Brief at 83.

In rejecting this argument, the trial court noted that numerous
members of Jane Orie's legislative staff testified that they
performed a substantial quantity of political work on Orie
Melvin's political campaigns. Trial Court Opinion, 9/12/2013,
at 22. The certified record supports this finding. In this regard,
Pavlot testified that that she received numerous directives
to perform political activity from both Jane Orie and Janine
Orie, and that Jane Orie specifically advised her any order she
received from either Janine Orie and/or Orie Melvin was to
be treated as an order directly from her:

Q. Why would you take orders from either [J anine Orie or
Orie Melvin]?

A. Because [Jane Orie] told me, she told me from the
beginning, she said, look, if either of my sisters, Janine
or Joan, ever give you a directive or a request, whatever
it might be, you need to follow that as though I were
telling you to do that.

Q. As a practical matter, did you receive requests from
either [Janine Orie or Orie Melvin] that were political or
campaign related?

A. Yes sir, I did.

N.T., 1/28/2013, at 199,

Furthermore, on appeal Orie Melvin does not challenge the
sufficiency of the evidence in support of her conviction under
Count 4 for conspiring with Jane Orie and Janine Orie to
divert the services of Jane Orie's legislative staff to her
political campaigns. Accordingly, even if Orie Melvin did
not herself direct members of Jane Orie's legislative staff
to perform political tasks on her behalf, she is nevertheless
responsible for all of the acts of both Janine Orie and Jane Orie
in doing so. See, e.g., Commonwealth v. Murphy, 795 A2d
1025, 1038 (Pa.Super.2002) (“Even if the conspirator did not
act as a principal in committing the underlying crime, he is
still criminally liable for the actions of his coconspirators in
furtherance of the conspiracy.”), affirmed, 577 Pa. 275, 844
A.2d 1228 (2004).

2. Misapplication of Entrusted Property
[38] Orie Melvin next challenges the sufficiency of the
evidence to support her conviction under Count 5 for
misapplication of entrusted property. 18 Pa.C.S.A. § 4113(a),
entitled “Misapplication of entrusted property and property of
government or financial institution,” provides as follows:

(a) Offense defined—A person
commits an offense if he applies or
disposes of property that has been
entrusted to him as a fiduciary, or
property of the government or of a
financial institution, in a manner which
be knows is unlawful and involves
substantial risk of loss or detriment
to the owner of the property or to a
person for whose benefit the property
was entrusted.

#42 18 Pa.C.S.A. § 4113(a). Subsection (b) provides that the
offense is a misdemeanor of the second degree if the amount
involved exceeds $50, and a misdemeanor of the third degree
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if the amount involved does not exceed $50. 24 18 Pa.C.S.A.
§ 4113(b).

The trial court found that the Commonwealth had introduced
sufficient evidence to support this conviction based upon
testimony that Orie Melvin, either directly or through others at
her direction (including Janine Orie), had used Superior Court
office facilities and office equipment for political campaign
activities. Trial Court Opinion, 9/12/2013, at 24-25. On
appeal, Orie Melvin contends that the Commonwealth did not
introduce any evidence to prove that she applied or disposed
of entrusted property “in a manner which was unlawful and
involved substantial risk of loss or detriment to the owner of
the property.” Orie Melvin's Brief at 84.

391 [40]
preserved for appellate review. In her statement of errors
complained of on appeal, Oriec Melvin states only that there
was insufficient evidence to support her conviction under
subsection 4113(a), but does not identify the specific element
of the offense for which insufficient evidence was allegedly
presented. As a result, the trial court did not address in its Rule
1925(a) written opinion the specific issue now presented. For
these reasons, we find the issue to be waived.

If Appellant wants to preserve a claim
that the evidence was insufficient,
then the 1925(b) statement needs to
specify the element or elements upon
which the evidence was insufficient.
This Court can then analyze the
element or elements on appeal. The
instant 1925(b) statement simply does
not specify the allegedly unproven
elements. Therefore, the sufficiency
issue is waived.

Commonwealth v, Williams, 959 A.2d 1252, 1257
(Pa.Super.2008). Although the Commonwealth did not object
to this defect in Orie Melvin's Rule 1925(b) concise statement,
we observed in Williams that such a failure is of “no moment,
because we apply Pa.R.A.P. 1925(b) in a predictable, uniform
fashion, not in a selective manner dependent on an appellee’s
argument....” Id.

3. Conspiracy to Tamper With or Fabricate Evidence

We conclude that this issue has not been

(411 [42] [43] [44]
the Commonwealth did not introduce sufficient evidence
to support her conviction under Count 7 for conspiracy to
tamper with or fabricate evidence. To sustain a conviction
for criminal conspiracy, the Commonwealth must establish
that the defendant (1) entered into an agreement to commit
or aid in an unlawful act with another person or persons, (2)
with a shared criminal intent and (3) an overt act was done
in furtherance of the conspiracy. Commonwealth v. Hennigan,
753 A.2d 245, 253 (Pa.Super.2000). “This overt act need not
be committed by the defendant; it need only be committed by
a coconspirator.” Id. With respect to the agreement element,
we have explained:

The essence of a criminal conspiracy
is a common understanding, no
matter how it came into being,
that a particular criminal objective
*43  Therefore,
a conviction for conspiracy requires
proof of the existence of a shared

be accomplished.

criminal intent. An explicit or formal
agreement to commit crimes can
seldom, if ever, be proved and it
need not be, for proof of a criminal
partnership is almost invariably
exiracted from the circumstances
that attend its activities, Thus, a
conspiracy may be inferred where
it is demonstrated that the relation,
conduct, or circumstances of the
parties, and the overt acts of the
co-conspirators sufficiently prove the
formation of a criminal confederation.
The conduct of the parties and
the circumstances surrounding their
conduct may create a web of evidence
linking the accused to the alleged
conspiracy beyond a reasonable doubt.

Commonwealth v, McCall, 911 A2d 992, 996-97
(Pa.Super.2006) (quoting Commonwealth v. Johnson, 719
A.2d 778, 78485 (Pa.Super.1998) (en banc)).

[45] Orie Melvin argues that there was no proof of either
an agreement with Pavlot and/or Jane Orie to tamper with
evidence, or that she intended to facilitate or promote the
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crime of tampering. Orie Melvin's Brief at 85. We disagree.
Pavlot testified that after she and others in Jane Orie's
legislative office became aware that a student intern (Jennifer
Knapp Rioja) had reported improprieties to the Allegheny
County District Attorney's office, she and Dott removed
two boxes of documents from the office file drawers. N.T,,
1/29/2013, at 330. When they were removing the boxes from
the office, she thought she saw flashes from a camera, and
immediately contacted Jane Orie to report that she believed
someone had taken pictures of the removal of the boxes. Id. at
331. Pavlot testified that she took the boxes to her basement
and planned to give them to her attorney, but before she could
do so she received a telephone call from Jane Orie and Orie
Melvin, which she described as follows:

I received a phone call from Jane Orie and she said, Jamie,
this is Jane, I have [Orie Melvin] on the phone. [Orie
Melvin] said, hi, Jamie. I said, hi, Judge. And they said to
me, both of them had identified themselves and said to me,
Jamie, what's in those boxes. And I said, well, there are a
number of things in the boxes. What are in the files? I said
it appears to be some expense reports, it appears to be some
contributors lists, looks like some political literature is in
there, some other miscellancous things are in there.

And [Jane Orie] said, Jamie, anything that's political of
mine, I want you to pull those files out of those boxes.
And [Orie Melvin] said, Jamie, anything political of mine, I
want you to pull them out of those boxes. And I said, okay.
But I didn't do it.

Id. at 333-34.

[46] Viewing Pavlot's testimony in the light most favorable
to the Commonwealth as the verdict winner, as our standard
of review requires, there is sufficient evidence to support a
conspiracy between Orie Melvin, Jane Orie, and Pavlot to
tamper with evidence. Orie Melvin argues that phone records
do not establish that such a telephone call was ever made, but
it is not for this Court to pass upon Pavlot's credibility. Estepp,
17 A.3d at 943—44. An argument regarding the credibility of
a witness's testimony “goes to the weight of the evidence, not
the sufficiency of the evidence.” Commonwealth v. Gibbs, 981
A.2d 274, 281-82 (Pa.Super.2009), appeal denied, 607 Pa.
690, 3 A.3d 670 (2010). Orie Melvin has not asserted a weight
of the evidence claim.

M. Accomplice Liability Jury Instructions After
Commencement of Jury Deliberations

For her fourteenth issue on appeal, Orie Melvin claims that
the trial court erred in *44 instructing the jury on the
topic of accomplice liability after closing arguments had
been completed and the jury had begun its deliberations.
Orie Melvin's Brief a 85. For the reasons that follow, we
conclude that the trial court's supplemental instruction to
the jury violated Rule 647(A) of the Pennsylvania Rules of
Criminal Procedure. We further conclude, however, that Orie
Melvin has not demonstrated actual prejudice resulting from
this violation to be entitled to any relief on appeal.

On February 14, 2013, the trial court conducted a charging
conference, at which time it provided the parties with a draft
of its proposed charge to the jury and ruled on various requests
for additional instructions. N.T., 2/14/2013, at 2679-2703.
During this charging conference, the Commonwealth did not
request a charge on “accomplice liability,” ask that the term
be defined, or otherwise object to the absence of a charge or
definition. During its charge to the jury, the trial court used
the word “accomplice” four times, all while summarizing the
charges in the informations filed against the co-defendants.
The first three references took place as the trial court reviewed
the charges in the information filed against Orie Melvin:

Count 1: Theft of Services. The actor, and when I use
the term actor, I'm talking about [Orie Melvin]. It's a
cuphemism the legislature came up with. Having control
over the disposition of services of others, namely actor's
Superior Court Judicial staff, which she personally and
through Janine Orie and [Jane Orie], accomplices pursuant
to statute, utilized to facilitate and promote the actor's
political campaign for higher judicial office during the
election cycles in both 2003 and 2009....

Count 3: Theft of Services. The actor, having control
over the disposition of services of another, namely, the
Senatorial staff of [Jane Orie], which she personally and
through Janine Orie and [Jane Orie), accomplices pursuant
fo statute, utilized to facilitate and promote the actor's
political campaign for higher Judicial office during the
election cycles in both 2003 and 2009....

Count 5: Misapplication of Entrusted Property or Property
of Government or Financial Institutions. The actor applied
or disposed of property valued at more than $50, namely,
personally and through Janine Orie, an accomplice
pursuant to statute, used her Superior Court office
facilities and office equipment to facilitate and promote the
actor's political campaign activities in her bid for higher
judicial office in both 2003 and 2009....
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N.T., 2/15/2013, at 2776-79.

The fourth reference to “accomplice” occurred as the trial
court reviewed the charges in the 2010 information filed
against Janine Orie at docket number CP—02-CR-0010286:

Count 2: Theft of Services. [Janine
Orie], as an accomplice pursuant
to the statute, having control over
the disposition of the services of
others, namely, certain members of
the legislative staff of Senator [Jane
Orie], did knowingly direct or cause
to be directed those employees of the
Commonwealth of Pennsylvania ... to
engage in political fundraising and/
or political campaign work, ... on
behalf of [Orie Melvin's] 2009 Judicial
campaign, knowingly diverting said
services to the benefit of another not
entitled thereto.

Id, at 2785.%

After the trial court completed its charge, the jury began
deliberations and *45 later that day it posed a question
concerning “the definitions as to what [the trial court] read to
us.” N.T,, 2/15/2013, at 2817.

THE COURT: What is it you want defined, Mr. [Foreman]?

FOREMAN: What we are asking is to have the definitions
as to what you read to us. We all have the counts that we
wrote down, but what we want is the definitions, the one
through four which you read to us.

A JUROR: It was the criteria that you read under each,
in order to meet this, number one, number two, number
three.

THE COURT: You want the crimes?
THE JURY: Yes.

THE COURT: Here is what I'm going to do. I'll will [sic
] basically reproduce what I gave you. I'll send that up,
along with the Informations.

Id.

In the discussion between counsel and the trial court regarding

how to respond to the jury's inquiry, 26 counsel for the
Commonwealth for the first time asked the trial court to
offer an expanded jury instruction to include a charge on
accomplice liability.

MR. CLAUS: Judge, I have a notice that accomplice was
obviously read by you as part of the charges. That is part
of the standard charging, and I thought if that's what—

THE COURT: Well, you are little late, Mr. Claus, don't
you think?

MR. CLAUS: Well—
THE COURT: Yeah, I do.

N.T., 2/15/2013, at 2820.
Although the trial court initially indicated that the request for
an instruction on accomplice liability was too late, it agreed
to consider it over the holiday weekend. On the following
Tuesday morning, the trial court stated that it had reconsidered
and would read to the jury an instruction on accomplice
liability provided in writing by the Commonwealth, to which

counsel for Orie Melvin immediately objected 27,

THE COURT: All right. Mr. Claus would like the charge on
accomplice given, and I don't have a problem with that.

MR. CASEY: I would object to Your Honor doing
that. I think its prejudicial to the defendant. He
had the opportunity to take exceptions on Friday to
the charge, and did not take an exception. And I
understand that the Court—

THE COURT: Mr. Casey, a song written I heard a long
time ago that Kenny Rogers sang, To know when to
hold them, and know when to fold them. I'm going
to let this go out with the jury. I'm going to give
them the exact same thing you gave to me. *46
And I'm also going to charge them on accomplice
liability.

MR. CASEY: I would take exception to accomplice
liability.
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THE COURT: You can take all the exception you A person who is an accomplice will not be responsible
want. for a crime if and only if the person[,] before the other
person commits the crime[,] either stops his or her

MR. CASEY: Thank you. own effort to promote or facilitate the commission of

a crime, and either wholly deprives his or her previous

N.T,, 2/19/2013, at 2837-38. The trial court then instructed ; ) ) o .
efforts in effectiveness in the commission of the crime,

the jury as follows: . . .
or gives timely warnings to law enforcement.

I used the term, and you will see in the document that
N.T,, 2/19/2013, at 2842-44. %8

Rule 647(A) provides as follows:

you get, of accomplice, and I did not define it for you.
There is a way that one defendant can be proven liable
for the conduct of another person or persons, and that
is when the defendant is an accomplice of the person

who actually commits the crime at issue. To be an %47 (A) Any party may submit to
accomplice, a person does not have to agree to help the trial judge written requests for
someone else. The person is an accomplice if he or she instructions to the jury. Such requests
on his or her own acts to help the other person commit shall be submitted within a reasonable

a crime. time before the closing arguments, and

; at the same time copies thereof shall be

More specifically, you may find a defendant is an furnished to the other parties. Before
accomplice of another in this case if the following two closing arguments, the trial judge shall
elements are proven beyond a reasonable doubt. inform the parties on the record of

the judge's rulings on all written

One, that the defendant had the intent of promoti e .
¢, that the defencan ¢ Intent Of promoting ot requests and which instructions shall

facilitating the commission of the offense; and two, . L. ..
8 be submitted to the jury in writing. The

that the defendant solicits, , ts th o .
at the defendant solicits, encourages, requests the trial judge shall charge the jury after

other person to commit it, or aids the other person in
. e . the arguments are completed.
planning or committing it. Accomplice liability must
be assessed separately for each crime charged if two or
more crimes are committed. The defendant before you '

is being charged as an accomplice for each of those Pa.R.Crim.P. 647(A).

crimes. He or she may not be found liable unless it is

shown that each individual crime, that this defendant [47] Rule 647(A) 2% was amended in 1985 to change
had the intent of promoting the specific crime and then ~ prior practice, pursuant to which the trial court did not rule
solicited, encouraged, requested the other person to on proposed jury instructions until after counsel for the
commit it, or aided the other person in planning or ~ parties had completed their closing arguments to the jury. As
committing it. this Court recognized in Commonwealth v. Hendricks, 376

Pa.Super. 381, 546 A.2d 79 (1988), appeal denied, 522 Pa.
In other words, you must decide whether the prosecution 573, 559 A.2d 35 (1989),

proved beyond a reasonable doubt that this defendant
was an accomplice for the first crime or the second

crime, et cetera. The difference in the procedure following the 1986

amendment is that the court now is required to rule

It is important to understand that a person is not an on proposed written jury instructions before closing

accomplice merely because he or she is present when arguments and charging the jury whereas under the old

a crime is committed, or knows that a crime is being procedure the court ruled on the requested jury instructions
committed. To be an accomplice, the defendant must after closing arguments and the charge to jury.

specifically intend to help bring about the crime by Id. at 81 (emphasis in original). Noting that Rule 647(A)

assisting another in its commission. effectively mirrors Rule 30 of the Federal Rules of

Criminal Procedure, this Court indicated that under both
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rules, the trial court “is required to rule on all proposed
jury instructions prior to charging the jury and closing
summations.” Id. We further recognized that “[t]he purpose
of this rule is to require the judge to inform [counsel] in a
fair way what the charge is going to be, so that they may
intelligently argue the case to jury.” Id. (citing United States
v, Wander, 601 F.2d 1251, 1262 (3d Cir.1979)); see also
Commonwealth v. Alston, 748 A.2d 677, 679 (Pa.Super.)
(same), appeal denied, 568 Pa. 654,795 A.2d 970 (2000).
At bottom, the rule requires the trial court to provide
the parties with adequate notice of the instruction before
closing argument, and the rule is plainly violated when the
trial court presents a new theory of liability, or otherwise
materially modifies the original instructions, after closing
arguments have been completed. See generally United
States v. Smith, 789 F.2d 196, 202 (3d Cir.1986).

[48]
instruction to the jury on accomplice liability in this case
after closing arguments violated Rule 647(A). As indicated
hereinabove, at no time prior to closing arguments did the trial

The trial court's decision to issue a supplemental

court advise counsel that it intended to instruct the jury on the
specifics of accomplice liability, and the Commonwealth did
not request a charge on accomplice liability or object to the
absence of such a charge. It was only after closing arguments
and after the jury began deliberating that the Commonwealth
first requested that the trial court instruct the jury, through a
supplemental charge, that Orie Melvin could be convicted as
an accomplice.

*48 On appeal, the Commonwealth contends that the initial
charge contained an instruction on accomplice liability and
that, in any event, the jury knew that Orie Melvin could be
found liable as an accomplice. Commonwealth's Brief at 90
(“In charging the jury Judge Nauhaus instructed the jury that
[Orie Melvin] had been charged as an accomplice but did
not define the term.”). id. at 92 (“Accomplice liability had
always been an issue in the case and the jury had been told
that they could find [Orie Melvin] guilty as an accomplice.”).
We disagree. First, the trial court's initial charge did not
instruct the jury that Orie Melvin was subject to accomplice
liability. As set forth hereinabove, in summarizing the charges
in the informations filed against Orie Melvin and Janine
Orie during its charge to the jury, the trial court referred
to “accomplice” on four occasions. A review of those four
references reflects that on #o occasion did the trial court refer
to Orie Melvin as an accomplice. To the contrary, in every
such reference, the trial court referred to either or both of her
sisters, Janine Orie and Jane Orie, as the accomplices of Orie
Melvin. The contention that Janine Orie and Jane Orie were

the accomplices of Orie Melvin and/or that Orie Melvin may
have acted through accomplices to commit various crimes
does not, of course, make Orie Melvin herself an accomplice.
At no time did the trial court ever refer to Orie Melvin as an
accomplice of her sisters (or anyone else).

Second, it is simply untrue that Orie Melvin was charged
as an accomplice or that jury knew Orie Melvin could
be found liable as an accomplice. In its August 14, 2012
information filed against Orie Melvin, the Commonwealth
did not charge her as an accomplice in any of the seven
listed counts. Information, 8/14/2012, at 1-3. Similarly, at
trial the Commonwealth never referred to Orie Melvin as
an accomplice in either its opening or closing arguments to
the jury, and on appeal it points us to no evidence that it

introduced at trial to establish her status as an accomplice. 30

Conversely, Orie Melvin does not suggest or argue that there
was no evidence to support her conviction as an accomplice;
she only argues that she was prejudiced by the timing of the
charge.

For these reasons, the trial court's supplemental charge on
accomplice liability advised the jury, for the first time, that
Orie Melvin could be convicted on a new theory of criminal
liability (accomplice liability). Because this supplemental
charge to the jury occurred after Orie Melvin's closing
argument, it violated Rule 647(A).

The Commonwealth also cites this Court's decision in
Commonwealth v. Kidd, 251 Pa.Super. 140, 380 A.2d 416
(1977), for the proposition that where “a jury submits on its
own motion a question to the court indicating confusion or
a request for clarification, the court may properly clarify the
jury's doubt or confusion.” Id. at 419 (citing Commonwealth v.
Peterman, *49 430 Pa. 627,244 A.2d 723 (1968)); see also
Pa.R.Crim.P. 647(C) (“After the jury has retired to consider
its verdict, additional or correctional instructions may be
given by the trial judge in the presence of all parties....”). In
this case, however, the trial court's supplemental instruction
cannot be categorized as an attempt to clarify any “doubt
or confusion” expressed by the jury. To the contrary, the
jury made clear that it wanted to be informed again on the
clements of the crimes charged, and in response the trial court
provided the jury with exactly that, namely a handout with
a list of the elements of each of the crimes against the co-
defendants and their corresponding defenses. At no time did
the jury request any information (definitional or otherwise)
about accomplice liability, and the definition of accomplice
was not an element of any crime charged in this case, as the
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trial court acknowledged. N.T., 2/15/2013, at 2821 (originally
advising the prosecutor that the “definition of accomplice is
not an element of the crime” and that as a result it would not
be included in the handout to be provided to the jury).

[49] A violation of Rule 647(A), however, does not ipso

facto mandate a reversal for a new trial. In Alston, this Court
reviewed its prior decision in Hendricks before concluding
that “prejudice is indeed a mandatory component” of a Rule
647(A) inquiry.

[TThe Hendricks court quoted federal case law when it
stated that ‘[f]ailure of the court to comply with Rule 30
requires the granting of a new trial if “counsel's closing
argument was prejudicially affected thereby.” ” [Hendricks,
546 A.2d at 81] (quoting United States v. McCown, 711
F.2d 1441, 1452 (9th Cir.1983)). Further, the Hendricks
court analyzed in great detail the jury instruction requests
made by counsel and the closing argument made to the jury,
drawing a nexus between the court's error and counsel's
specific statements. Finally, the Hendricks holding is quite
clear: ‘Accordingly, we conclude that the court's failure
to inform counsel of its ruling on the requested points for
charge prior to closing arguments and the jury instruction,
was prejudicial to appellant's defense and warrants that a
new trial be granted.” Id. at 83. In light of all of these

factors, we hold that Rule [647] relief is not warranted:

unless prejudice has been established.

Alston, 748 A.2d at 679.31 Federal courts have likewise
held that a “violation of Rule 30 requires reversal only when
the defendant can show actual prejudice.” United States v.
Benson, 2006 WL 2520612, at *14 (E.D.Pa.2006) (quoting
United States v. Horton, 921 F.2d 540, 547 (4th Cir.1990)).
In United States v. Gaskins, 849 F.2d 454 (9th Cir.1988),
the federal court framed the question as “whether the district
judge's decision to give the aiding and abetting instruction
during jury deliberations, after initially stating at the Rule 30
#5( hearing that he would not, unfairly prevented Gaskin's
counsel from arguing against an aiding and abetting theory to
the jury.” Id. at 460.

In accordance with this standard, Orie Melvin contends that
she was prejudiced because she relied upon the absence of
an accomplice liability instruction in preparing for closing
argument, Orie Melvin's Brief at 89-90. Specifically, she
argues that “[hjad the defense known that the trial court
would reverse course and introduce the concept of accomplice
liability after closing arguments concluded,” her counsel

“would have directly addressed the issue in the closing.” Id.
at 90.

Before proceeding to consider Orie Melvin's contention that
she suffered actual prejudice resulting from the trial court's
clear error, we must note that Orie Melvin arguably waived
this claim by failing to request the opportunity to offer
additional argument to the jury to address the supplemental
charge after being informed that it would be given. Although
this issue has not been discussed by any Pennsylvania
appellate court in connection with Rule 647(A), federal
courts have held that prejudice resulting from violations
of Federal Rule of Criminal Procedure 30 may in some
cases be ameliorated or eliminated by permitting counsel the
opportunity for supplemental argument to the jury. See, e.g.,
United States v. Fontenot, 14 F.3d 1364, 1368 (9th Cir.1994)
(when “a new theory is presented to the jury ina supplemental
instruction after closing argument, the court generally should
give counsel time for additional argument”) (quoting Horton,
921 F.2d at 547); United States v. Civelli, 883 F.2d 191,
196 (2d Cir.1989) (“[TThe principles that underlie Rule 30
may very well require that the district court allow further
argument after an instruction has been given.”); Gaskins, 849
F.2d at 457 (new trial granted for violation of Rule 30 after
the district court denied defense counsel's request to reopen
closing argument); Vazquez v. Adams, 2011 WL 3420644,
at *6 (C.D.Cal. June 27, 2011), report and recommendation
adopted, 2011 WL 3419562 (C.D.Cal. Aug. 1,2011) (same);
but see Cruz v. State, 407 Md. 202, 963 A.2d 1184, 1192
(2009) (“We are not persuaded that a supplemental closing
argument would have cured the problem created by the court's
eleventh hour insertion of this new theory of culpability.”).
Because neither party raised or briefed the waiver issue, and
the novelty under Pennsylvania law of a violation of Rule
647(A), however, we will proceed to consider Orie Melvin's
claim of actual prejudice on its merits.

[50] On its merits, we must conclude that Orie Melvin has
not established sufficient prejudice to entitle her to a new
trial. While Orie Melvin contends, in the most general terms,
that her counsel would have “directly addressed” accomplice
liability in the closing argument, she offers no explication
as to what the contents of such an argument would have
included or what evidence could have been referenced in
support thereof. Without so stating, she is essentially arguing
presumed prejudice. As such, Orie Melvin has not provided
this Court with any basis to evaluate the degree (if any) of any
actual prejudice resulting from the trial court's error.
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Moreover, based upon our review of Orie Melvin's actual
closing argument to the jury, we are unconvinced that her
counsel would have “directly addressed” accomplice liability
if the trial court had timely instructed the jury. In Orie
Melvin's closing argument, her counsel, inter alia, attacked
the credibility of key witnesses (including in particular
Sasinoski and Pavlot), emphasized the productivity of her
judicial staff during her tenure on the Superior Court
(including during 2003 *51 and 2009), and reviewed the
testimony of the paid professionals (unconnected to her
judicial staff) who managed her political campaigns. N.T,
2/15/2013, 2705-27. Counsel began by describing Orie
Melvin as a “courageous and honorable woman” and ended
by insisting that she “got the work done, served her job, and
ran her campaign with political professionals, and she paid
for it with private funds.” Id.

Importantly, the dominant theme of her closing argument
was not that she bore no responsibility for any wrongdoing,
but rather that no wrongdoing occurred. As such, even
with respect to the three counts that alleged that she acted
through accomplices (Counts 1, 3, and 5), her counsel
never directly addressed the Commonwealth's specific charge
that she diverted services “personally” and/or through her
accomplices (Jane Orie and Janine Orie). Also, counsel did
not directly address the charge that Orie Melvin conspired
with others to divert services because it was her contention
that no services were ever diverted. The certified record
simply provides no basis on which to conclude that Orie
Melvin suffered any prejudice as a result of the late
instruction.

Accordingly, in the absence of any showing of prejudice, we
decline to grant Orie Melvin any relief on this issve.

N. Letters of Apology and Letters of Apology Inscribed
on Photograph in Handcuffs

For her fifteenth issue on appeal, Orie Melvin raises three
arguments related to the portion of her sentence requiring
her to write letters of apology to her judicial staff, and to
the judges of the courts of common pleas and intermediate
appellate courts, and the Justices of the Supreme Court of
Pennsylvania on a photograph of her in handcuffs. First,
she contends that this portion of her sentence violates her
rights against self-incrimination under the Fifth Amendment
to the United States Constitution and Article I, Section 9 of
the Pennsylvania Constitution. Second, she claims that this
portion of her sentence is not a lawful component of a criminal
sentence under 42 Pa.C.S.A. § 9721, Third, she argues that the

requirement that she write apology letters is not a part of her
sentence because it was not included in the written sentencing
order, We address these contentions in turn,

1. Constitutional Violation Claims
[51] [52] First, in Commonwealthv. Melvin, 79 A.3d 1195

(Pa.Super.2013), this Court granted Orie Melvin's request for
a stay from the apology letters requirement on constitutional
grounds, indicating that said stay would remain in effect “until
such time as her direct appeal in this Court has been decided”
and “pending final resolution by this Court of her claims of
illegality of sentence.” Id. at 1202, 1203. Apparently, she now
seeks to extend the stay indefinitely, arguing that “[a]s long as
Orie Melvin continues to assert her innocence, she cannot be
required to apologize.” Orie Melvin's Brief at 95. We cannot
agree. In Melvin, this Court reviewed applicable decisions
of our Supreme Court and determined that the requirement
that she write apology letters violated her right against self-
incrimination during the pendency of her direct appeal. /d. at
1203. We are aware of no federal or Pennsylvania state law,
and Orie Melvin has not cited to any, that supports the notion
that the right against self-incrimination extends beyond the
pendency of a direct appeal. As a result, we must conclude
that Orie Melvin is not entitled to relief from the apology
letters requirement on constitutional grounds after her direct
appeal has been decided.

#52 2, Legality of Sentencing Under the Sentencing
Code
[53] [54]1 [551 [s6] [571 [S8] [S9]
Melvin posits that the requirement that she write the apology
letters is illegal because it is not a lawful component of
a criminal sentence under 42 Pa.C.S.A. § 9721. Whether
the trial court had the power to impose the challenged
condition under the Sentencing Code concerns the legality of
sentence. Commonwealth v, Hall, 622 Pa. 396, 80 A.3d 1204,
1211 (2013); Commonwealth v. Robinson, 931 A.2d 15, 21
(Pa.Super.2007) (en banc ). Challenges to an illegal sentence

cannot be waived3? and may be reviewed sua sponte by
this Court. Commonwealth v. Mears, 972 A.2d 1210, 1211
(Pa.Super.2009); Commonwealth v. Merolla, 909 A2d 337,
347 (Pa.Super.2006).

The scope and standard of review applied to determine the
legality of a sentence are well established. If no statutory
authorization exists for a particular sentence, that sentence
is illegal and subject to correction. An illegal sentence must
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be vacated. In evaluating a trial court's application of a
statute, our standard of review is plenary and is limited to
determining whether the trial court committed an error of
law.
Commonwealth v. Leverette, 911 A2d 998, 1001-
02 (Pa.Super.2006) (citations omitted); Commonwealth
v, Williams, 868 A.2d 529, 532 (Pa.Super.2005),
appeal denied, 586 Pa. 726, 890 A.2d 1059 (2005);
Commonwealth v. Zampier, 952 A2d 1179, 1181
(Pa.Super.2008). A challenge to the legality of a sentence
“is essentially a claim that the trial court did not have
jurisdiction to impose the sentence that it handed down....
A trial court ordinarily has jurisdiction to impose any
sentence which is within the range of punishments which
the legislature has authorized for the defendant's crimes.”
Commonwealth v. Cappellini, 456 Pa.Super. 498, 690 A.2d
1220, 1226 (1997) (quoting Commonwealth v. Catanch,
398 Pa.Super. 466, 581 A.2d 226, 228 (1990)).

42 Pa.C.S.A. § 9721(a) provides trial courts with seven

alternative forms of criminal sentences:

(a) General rule.—In determining the sentence to be
imposed the court shall, except as provided in subsection
(a.1), consider and select one or more of the following
alternatives, and may impose them consecutively or
concurrently:

(1) An order of probation.

(2) A determination of guilt without further penalty.
(3) Partial confinement.

(4) Total confinement,

(5) A fine.

(6) County intermediate punishment.

(7) State intermediate punishment.

42Pa.C.S.A. § 9721(a). The trial court sentenced Orie Melvin
to county intermediate punishment. This Court has stated
that the intent of the legislature in adopting intermediate
punishment programs was to give trial courts another
sentencing option which “would lie between probation and
incarceration with respect to sentencing severity; to provide
a more appropriate form of punishment/treatment for certain
types of nonviolent offenders; to make the offender more
accountable to the community; and to help reduce the
county jail overcrowding problem.” Commonwealth *33 v.
Poncala, 915 A.2d 97, 101 (Pa.Super.2006) (citing Williams,

868 A.2d at 534), appeal denied, 594 Pa. 678,932 A.2d 1287
(2007).

When imposing a county intermediate punishment, the trial
court may attach specified conditions to the sentence, as set
forth in 42 Pa.C.S.A. § 9763(b):

(b) Conditions generally.—The court may attach any of
the following conditions upon the defendant as it deems
necessary.

(1) To meet family responsibilities.

(2) To be devoted to a specific occupation or
employment.

(3) To participate in a public or nonprofit community
service program.

(4) To undergo individual or family counseling.

(5) To undergo available medical or psychiatric
treatment ot to enter and remain in a specified institution,
when required for that purpose.

(6) To attend educational or vocational iraining
programs.

(7) To attend or reside in a rehabilitative facility or other
intermediate punishment program.

(8) To refrain from frequenting unlawful or disreputable
places or consorting with disreputable persons.

(9) To not possess a firearm or other dangerous weapon
unless granted written permission.

(10) To make restitution of the fruits of the crime or to
make reparations, in an affordable amount, for the loss
or damage caused by the crime.

(11) To be subject to intensive supervision while
remaining within the jurisdiction of the court and to
notify the court or designated person of any change in
address or employment.

(12) To report as directed to the court or the designated
person and to permit the designated person to visit the
defendant's home.

(13) To pay a fine.
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(14) To participate in drug or alcohol screening and
treatment programs, including outpatient and inpatient
programs.

(15) To do other things reasonably related to
rehabilitation.

(16) To remain within the premises of the defendant's
residence during the hours designated by the court.

(17) To be subject to electronic monitoring.

42 Pa.C.S.A. § 9763(b).

None of the conditions in section 9763(b) provides that the
defendant may be compelled to write letters of apology or
to require the defendant be photographed in handcuifs for
distribution to a designated group of people (here, members of
the Pennsylvania judiciary). We therefore we must determine
whether either of the conditions imposed by the trial court
fall within the “catchall” provision in subsection (15), namely
“[t]o do other things reasonably related to rehabilitation.” Id.
at § 9763(b)(15).

[60] In fashioning a sentence, we have acknowledged
that trial courts are vested with “great, but not unfettered”
discretion. Commonwealth v. Thier, 444 Pa.Super. 78, 663
A.2d 225, 229, appeal denied, 543 Pa. 703, 670 A.2d
643 (1995). In Thier, for example, this Court ruled that
imposing as a condition of probation “reasonably related to

the rehabilitation of the defendant”3? *#54 a prohibition
against engaging in a specific business for one year exceeded
the trial court's statutory authority under the Sentencing Code.
Id. More recently, our Supreme Court ruled that a trial court
could notimpose a condition that the defendant pay a monthly
sum to the children of the victim of his crime, either for
purpbses of restitution or rehabilitation. Hall, 80 A.3d at
1212-18.

[61] The scope of this catchall provision in subsection
9763(b)(15) is undefined, and thus we must apply basic
principles of statutory interpretation to ascertain and
effectuate the intention of the legislature. The Statutory
Construction Act requires penal provisions of statutes to be
strictly construed, 1 Pa.C.S.A. § 1928(b)(1), and thus “such
language should be interpreted in the light most favorable to
the accused.” Commonwealth v. Huggins, 575 Pa. 395, 836
A.2d 862, 868 n. 5 (2003) (quoting Commonwealth v. Booth,
564 Pa. 228, 766 A.2d 843, 846 (2001)), cert. denied, 541

U.S. 1012, 124 S.Ct. 2073, 158 L.Ed.2d 624 (2004); Hall, 80
A3dat1212.
[62]

[63] Moreover,

When possible, every statute should
be construed to give effect to all
its provisions. Courts must read and
evaluate each section of a statute in
the context of, and with reference
to, the other sections of the statute,
because there is a presumption that the
legislature intended the entire statute
to be operative and effective.

Poncala, 915 A.2d at 104. In so doing, we apply two closely
related principles of interpretation. Noscitur a sociis (“it is
known by its associates™), provides that the meaning of 2 word
or phrase may be determined by reference to the provisions
immediately surrounding it. BLACK'S LAW DICTIONARY,
1087 (8th ed. 2004); Mountain Village v. Bd. of Supervisors
of Longswamp Twp., 582 Pa. 605, 874 A.2d 1, 8 (2005).
Similarly, ejusdem generis (“of the same kind or class”),
dictates that when a list of two or more specific descriptors
is followed by a more general descriptor, the otherwise wide
meaning of the general descriptor must be restricted to the
same general class of the specific descriptors that preceded
it, BLACK'S LAW DICTIONARY, 556 (8th ed. 2004); Tech
One Associates v. Bd. of Prop. Assessment, Appeals & Review
of Allegheny County, 617 Pa. 439, 53 A.3d 685, 697 (2012).

The vast majority of the conditions in section 9763(b) are not
punitive in nature, although some may have ancillary punitive
effects. In the broadest sense, the first three conditions
all benefit the family of the defendant and make him or
her more accountable to his or her community, and the
tenth condition benefits the victim of the crime. The fourth,
fifth, sixth, seventh, and fourteenth conditions provide for
rehabilitation through consultation with professionals, and
the eighth, ninth, eleventh and twelfth conditions all aim to
prevent the defendant from committing additional crimes.
Only the thirteenth, sixteenth, and seventeenth conditions are
purely punitive in nature, providing the sentencing court with
the authority to impose fines or to impose lesser alternatives
to total confinement.
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[64] In interpreting the permissible scope of the conditions
that may be imposed under subsection 9763(b)(15) as “things
reasonably related to rehabilitation,” we begin by concluding
that the requirement that Orie Melvin send letters of apology
to both her former staff and the members of the judiciary
is a permissible condition under subsection 9763(b)(15).
Much like the condition of restitution or *55 reparations
for the loss or damage caused by the crime, as permitted
by subsection 9763(b)(10), these letters of apology force
Orie Melvin to acknowledge the harm caused by her crimes.
This condition is also is reasonably tailored to Orie Melvin's
rehabilitation, as it may force her to accept responsibility
for the harm she caused and, as such, is consistent with the
goals of rehabilitation. See Hall, 80 A.3d at 1215 (identifying
the goals of rehabilitation as “recognition of wrongdoing,
deterrence of future criminal conduct, and encouragement of
future law-abiding conduct™).

[65] We turn to the condition imposed by the trial court
that Orie Melvin write the apology letters to the members
of the judiciary on photographs while posed in handcuffs.
The certified record reflects that this condition was not
imposed to promote her rehabilitation, but rather merely to
shame and humiliate her in the eyes of her former colleagues
in the judiciary. The trial court unquestionably staged the
photograph for maximum effect. At the time it was taken
(immediately after sentencing), Orie Melvin was no longer in
police custody and was otherwise free to go home to begin
house arrest. She was not in restraints at that time, and the
trial court directed that she be placed in handcuffs only to take
the photograph. N.T., 5/7/2013, at 66 (“This is the picture. Put
handcuffs on her.”). The trial court's use of the handcuffs as a
prop is emblematic of the intent to humiliate Orie Melvin in
the eyes of her former judicial colleagues.

Our conclusion that the trial court's decision to force Orie
Melvin to write apology letters on the degrading photograph
was solely intended to shame her is further buttressed by the
fact that it did not require her to do so for the apology letters
to those most directly affected by Orie Melvin's wrongdoing,
namely the members of her judicial staff required to do
political work and risk their jobs in the process. Instead, the
trial court only ordered the use of the highly embarrassing
photograph for the apology letters to the far broader and more
dispersed group of recipients (members of the judiciary). As
such, this condition was imposed solely for the purpose of
humiliating and shaming her.

[66] In no sense can this unorthodox gimmick be construed
as legitimately intended for her rehabilitation, but rather
as another form of punitive sanction for her crimes—
not one authorized under the Sentencing Code. In this
regard, we emphasize that the only catchall condition in
section 9763(b) is its subsection (15), which authorizes
“things reasonably related to rehabilitation.” 42 Pa.C.S.A.
§ 9763(b)(15). The statute does not authorize forms of
punishment other than those specifically enumerated. While a
defendant may conceivably (or idiosyncratically) experience
some degree of shame from any of the section 9763(b)
conditions, inflicting shame or humiliation on the defendant
is not the primary purpose of any of the specifically defined
conditions. Applying noscitur a sociis and ejusdem generis
in this context, we must conclude that while a sentencing
court has wide latitude under subsection 9763(b)(15) to
design conditions to assist in efforts at rehabilitation, no
condition may be imposed for the sole purpose of shaming
or humiliating the defendant. Nothing in section 9763(b),
or for that matter, anywhere else in the Sentencing Code,
provides (or even suggests) that shaming or humiliating a
defendant is consistent with either penological policies of this
Commonwealth in general or the goals of rehabilitation in
particular.

In this regard, we note that the highest courts in at least
five sister states have reached similar conclusions, namely
that shaming is not reasonably related to rehabilitation *56
and may in many circumstances overshadow any possible
rehabilitative effects that the punishment might otherwise
provide. See, e.g., State v. Schad, 41 Kan.App.2d 805, 206
P.3d 22, 35 (2009); State v. Muhammad, 309 Mont. 1,43 P.3d
318, 325 (2002); People v. Meyer, 176 111.2d 372, 223 Tll. Dec.
582, 680 N.E.2d 315, 318-19 (1997); State v. Burdin, 924
S.W.2d 82, 87 (Tenn.1996); People v. Letterlough, 86 N.Y.2d
259, 631 N.Y.S.2d 105, 655 N.E.2d 146, 148-49 (1995);
but see United States v. Gementera, 379 F.3d 596, 607 (9th
Cir.2004).

[67] [68] The broad discretion under subsection 9763(b)
(15) to fashion creative conditions to county intermediate
punishment to promote efforts at rehabilitation does not
extend to permit drastic departures from the sentencing
concepts reflected in our Sentencing Code. The decision to
permit shaming sentences, if determined to be appropriate,
is best left to the realm of our legislature employing its
usual safeguards of legislative study and debate. At present,
however, conditions on criminal sentences designed solely
to shame and humiliate the defendant are not expressly or
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implicitly authorized by statute, and thus such conditions are
illegal and subject to correction.

(691 [70]
authority in requiring Orie Melvin to write apology letters to
the state's judges on a photograph of herself in handcuffs, this
condition of Orie Melvin's sentence of county intermediate
punishment is hereby stricken as illegal. As ordered by the
trial court, Orie Melvin will be required to write letters of
apology both to the members of her judicial staff and to every
judge in Pennsylvania, but such apology letters do not need
be written on the photograph of Orie Melvin in handcuffs.
This Court has the authority to correct an illegal sentence
directly rather than to remand the case for re-sentencing so
long as we do not disrupt the trial court's sentencing scheme
in doing so. See, e.g., Commonwealth v. Williams, 997 A.2d
1205, 1210 (Pa.Super.2010); Commonwealth v. Dobbs, 452
Pa.Super. 488, 682 A.2d 388, 392 (1996); Commonwealth v.
Vazquez, 328 Pa.Super. 86, 476 A.2d 466 (1984). Here, we
conclude that this amendment to the trial court's sentence does
not disrupt the sentencing scheme. During sentencing, the
trial court made clear that the apology letters were necessary
to address Orie Melvin's refusal to accept responsibility for
her crimes:

I don't believe that [Orie Melvin] is an evil person. I've
never believed that, I mean, you watch television, you see
really, really evil people. I don't believe she is evil. But
I do believe her arrogance is stunning. Her arrogance is
stunning.

She is a person of privilege and, unfortunately, she believes
she can pick and choose what rules she wishes to follow,
and which are inconvenient and can be ignored.

Truth be told, I honestly believe that in your heart of hearts,
you don't think you did anything wrong. Which is more
of a pity. You have consistently refused to accept any
responsibility for any of the harm you have done to the
people who worked with you, the electoral process, to your
colleagues in the Judiciary, and most of all your family.
It's real simple to say that just she violated the law. She
ruined an awful lot of people. The victims of her crime [are]
enormous. This was not a single error in judgment. This
went on for an awfully long period of time. Two elections.

* k ok

The defendant has left a trail of victims. Unbelievable. Your
sister's staff, your *57 staff, you made them do things that

Because the trial court exceeded its statutory

you knew jeopardized their jobs and their livelihoods. You
brought shame to the Judiciary. There are 500, at least 500
members of the Judiciary who have been tarnished by your
behavior.

N.T., 5/7/2013, at 49, 51.

In our view, the trial court's requirement that Orie Melvin
write letters of apology to her judicial staff and to every
judge in Pennsylvania directly addresses the trial court's
intent to rehabilitate her by requiring her to acknowledge
her wrongdoing. Because our amendment of the sentence
does not disrupt the trial court's overall sentencing scheme,
including its efforts to have Orie Melvin accept responsibility
for her crimes and their impact, remand for resentencing is
unnecessary.

3. Written Sentencing Order

Finally, we reject Orie Melvin's contention that the
requirement that she write apology letters is not a part of her
sentence because it was not included in the written sentencing
order. As explained hercinabove, the certified record on
appeal reflects that the requirement of writing letters of
apology was expressly set forth in a written Amended Order
of Sentence and again later in a Corrected Amended Order
of Sentence. See supra at 11. Accordingly, Commonwealth
v. Foster, 229 Pa.Super. 269, 324 A.2d 538 (1974), and its
progeny have no application here. /d. at 539 (“Oral statements
made by the judge in passing sentence, but not incorporated
in the written sentence signed by [the sentencing judge], are
not part of the judgment of sentence.”); Commonwealth v.
Willis, 68 A.3d 997, 1010 (Pa.Super.2013) (“It is well settled
that, where there is a discrepancy between the sentence as
written and orally pronounced, the written sentence generally
controls.”).

11. Sua Sponte Stay of Sentencing
During Pendency of Appeal

[71] We turn to Orie Melvin's appeal at 1974 WDA 2013
from the trial court's sua sponte order dated November 15,
2013 staying her criminal sentence in its entirety, For her first
issue in this appeal, Orie Melvin insists that the trial court
lacked jurisdiction and authority to sua sponte suspend Orie
Melvin's sentence while her direct appeal was pending in this
Court. We agree and reverse the trial court's November 15,
2013 order staying Orie Melvin's sentence.
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In Commonwealth v. Quinlan, 433 Pa.Super. 111, 639 A.2d
1235 (1994), appeal dismissed, 544 Pa. 183, 675 A.2d 711
(1996), this Court set forth the general rules with respect to
a trial court's jurisdiction over its orders after an appeal has
been taken.

Trial courts have the power to alter
or modify a criminal sentence within
thirty days after entry, if no appeal is
taken. 42 Pa.C.S.A. § 5505. Generally,
once the thirty-day period is over, the
trial court loses the power to alter
its orders. Also, when an appeal is
taken, the trial court has no jurisdiction
to modify its sentence. Pa. R.A.P.
1701(a).

Id. at 1238 (case citations omitted); see also Commonwealth v.
Walters, 814 A.2d 253, 255 (Pa.Super.2002), appeal denied,
574 Pa. 760, 831 A.2d 599 (2003).

Based upon this general rule, the trial court had no jurisdiction

to enter a stay of its sentencing order. 3 In its opinion
pursuant *58 to Rule 1925(a) of the Pennsylvania Rules
of Appellate Procedure, however, the trial court explained it
acted in accordance with appellate Rule 1701(b)(1), which
provides trial courts with limited exceptions from the general
rule to, inter alia, preserve the status quo during the pendency
of an appeal. The trial court stated:

Pursuant to Pa. RAP 1701(b)(1), the trial court is
authorized to grant supersedeas after an appeal is taken. Pa.
R.A.P. 1701(b)(1) states as follows:

(b) Authority of a trial court or agency after appeal.
After an appeal is taken or review of a quasijudicial
order is sought, the trial court or other government unit
may:

(1) Take such action as may be necessary to preserve
the status quo, correct formal errors in papers relating
to the matter, cause the record to be transcribed,
approved, filed and transmitted, grant leave to appeal
in forma pauperis, grant supersedeas, and take
other action permitted or required by these rules or

otherwise ancillary to the appeal or petition for review
proceeding.

This [cJourt has attempted to make it clear that the
sentence imposed on May 14, 2013, was an entire
sentencing scheme. (HT at 4). The conditions imposed
on the sentence of intermediate punishment were all
essential to the sentencing scheme. The sentencing
conditions were imposed pursuant to 42 Pa.C.S.A. §
9763(b)(15) and are required by the sentence.

[Orie Melvin] cannot select the parts of her sentence that
she wants to serve, and the parts that she doesn't want
to serve. This court imposed a sentence with multiple
conditions, each of which was an essential component of
the sentencing scheme.

The Superior Court granted stay of the conditions
imposed on house arrest requiring [Orie Melvin] to
write apology letters to [Orie Melvin's] staff and send a
photograph with a short apology written thereon to the
Pennsylvania judiciary. This [cJourt's sentence cannot be
bifurcated. The sentence imposed on May 14, 2013, was
an entire sentencing scheme. The conditions are integral
to the sentence of house arrest. [Orie Melvin] stopped
serving this Court's sentence when the Superior Court
stayed the apology requirement. Therefore, this [c]ourt
stayed the entire sentence to preserve the status quo.
This [cJourt properly granted supersedeas of the entire
sentence in the instant matter, pursuant to PaR.AP.
1701(b)(1).

Trial Court Opinion, 3/24/2014, at 3-5.

[72] A supersedeas order “is an auxiliary process designed
to supersede or hold in abeyance the enforcement of the
judgment of an inferior tribunal.” Goodstein v. Goodstein, 422
Pa.Super. 331, 619 A.2d 703, 706 (1992) (quoting Young J.
Lee, Inc. v. Com., Dept. of Revenue, 504 Pa. 367, 474 A.2d
266 (1983)), appeal dismissed, 536 Pa. 449, 639 A.2d 1180
(1994). Because the trial court's November 15, 2013 order
suspended its own sentencing order, rather than the “judgment
of an inferior tribunal,” we question whether said order is
properly designated as a “supersedeas.” We need not decide
this question, however, since whether the November 15,2013
order was a “supersedeas” or merely a stay to preserve the
status quo, the trial court lacked any jurisdiction to enter it for
at *59 least two reasons. First, the trial court's order did not
preserve, but rather disrupted, the status quo. At the time of
its entry, Orie Melvin was serving her sentence of house arrest
and complying with all of the conditions of said sentence
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with the exception of the requirement to write apology letters,
which condition this Court stayed on November 6, 2013
during the pendency of her direct appeal. The trial court's
order altered the status quo.

Second, and more importantly, in its November 6, 2013
opinion granting the stay of the apology letters requirement,
this Court expressly rejected any contention that its stay either
disrupted the trial court's sentencing scheme or provided any
basis for the trial court to revisit or modify its sentencing order
at that time.

In its Response to Application for Stay, the Commonwealth
requests that if this Court grants the stay, the case
should be immediately remanded to the trial court for
resentencing because the ‘entire sentencing scheme has
been disrupted.” We decline to do so for two reasons. First,
the Commonwealth cites to no rule or other authority that
would permit us to remand the case to the trial court at
this time, even if we were otherwise inclined to do so.
Second, and more importantly, the grant of the Application
for Stay does not disrupt the trial court's sentencing scheme.
Instead, it only stays a portion of the sentencing order
pending resolution by this Court of constitutional and
statutory arguments regarding its legality. The appropriate
audience for the Commonwealth's argument is the merits
panel of this Court. If it determines that the requirement that
Orie Melvin write and send apology letters is illegal, and
that eliminating the requirement disrupts the sentencing
scheme, the case will be remanded to the trial court
for resentencing (including, if appropriate, a term of
incarceration). At this juncture, we do no more than
postpone the performance of this part of the sentence until
Orie Melvin's direct appeal is decided.

Melvin, 79 A.3d at 1204-05.

Footnotes

On appeal, Orie Melvin contends that the trial court entered
its sua sponte order staying the entire sentence “in defiance
of this Court's ruling on November 6, 2013.” Orie Melvin's
Brief at 25. We agree. We note that in its appellate brief,
the Commonwealth also agreed, indicating that “a panel of
this Court refused to give Judge Nauhaus the opportunity to
stay the entire sentence, explicitly rejecting the argument that
the stay of the apology letters would disrupt the sentencing
scheme.” Commonwealth's Brief at 14. At oral argument of
this appeal on May 30, 2014, the Commonwealth declined to
support the trial court's contention that it had any jurisdiction

to enter the November 15, 2013 stay order. 35

I11. CONCLUSION

On the appeal at 844 WDA 2013, we affirm the judgment of
sentence after modification of the sentence as described in
detail hereinabove. As ordered by the trial court, Orie Melvin
will be required to write letters of apology to the members of
her judicial staff and to every judge in Pennsylvania, but no
apology letter need be written on photographs of herself in
handcuffs.

On the appeal at 1974 WDA 2013, we reverse the trial court's
order staying Orie Melvin's criminal sentence and reinstate
the sentence set forth in the written sentencing order dated
May 7, 2013 except *60 that the condition that the letters of
apology to members of the Pennsylvania Judiciary be written
on a photograph of Orie Melvin in handcuffs is eliminated.

Jurisdiction relinquished.

All Citations

103 A.3d 1, 2014 PA Super 181

1 The magisterial district judge dismissed the count for official oppression relating to Jamie Pavlot (“Pavlot”), Jane Orie's
former Chief of Staff, but held over for trial the count (Count 6) for official oppression relating to Lisa Sasinoski
(“Sasinoski”), Orie Melvin's former Chief Law Clerk. In addition, the magisterial district judge dismissed the count for
soliciting Pavlot to tamper with evidence, but held over for trial the count (Count 7) for conspiracy with Pavlot and Jane

Orie to tamper with evidence.

2 Inexplicably, all three sentencing orders are dated May 7, 2013, even though the Amended Order of Sentence and the
Corrected Amended Order of Sentence both contain terms that were not announced by the trial court until May 14, 2013.
A notation at the bottom right-hand corner of these two orders reflects that they were printed on May 15, 2013 and May
17, 2013, respectively. In addition, all three sentencing orders were filed at the same docket entry (“# 85 05/07/2013
Order—Sentence/Penalty Imposed”). Orie Melvin's Reproduced Record contains only the original Order of Sentence (R.
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7714a—~15a), but does not contain either Amended Order of Sentence or the Corrected Amended Order of Sentence. The
Commonwealth did not attempt to supplement the reproduced record to add these two sentencing orders.

3 In this regard, Orie Melvin makes no mention of her conviction of conspiracy to tamper with or fabricate evidence (Count
7), and thus presumably does not contend that this conviction should be dismissed on this basis.
4 We note that in its charge fo the jury, the trial court instructed the jury that Orie Melvin was not being prosecuted for

violation of the court rule against political activity:
You have heard testimony about the Supreme Court Order dated November 24, 1998, prohibiting certain criminal
activity by court employees. It is in evidence as [Orie Melvin's] Exhibit Q. This Order is a work rule that applies to court
employees. It is not a criminal law. A violation of a work rule is not a crime. You are instructed you may not base your
verdict of guilt or innocence in any way on any alleged violation of a court rule.

N.T., 2/15/2013, at 2805-06.

The 1998 Supreme Court Order was irrelevant to the charges against Orie Melvin. In the absence of any such order,

it remained a violation of the theft of services statute, 18 Pa.C.S.A. § 3926(b), to use Commonwealth paid employees

for activities inuring to her personal benefit,

Because we agree that Orie Melvin was not convicted for violating the Supreme Court's rule against political activity, we

likewise conclude that her convictions are not unconstitutional for lack of notice of potential criminal sanctions.

5 Section (b) of 18 Pa.C.S.A. § 3926, entitled “Theft of services,” provides as follows: “Diversion of services—A person is
guilty of theft if, having control over the disposition of services of others to which he is not entitled, he knowingly diverts
such services to his own benefit or to the benefit of another not entitled thereto.” 18 Pa.C.S.A. § 3926(b).

Section (a) of 18 Pa.C.S.A. § 903, entitled “Criminal conspiracy,” provides that a person “is guilty of conspiracy with
another person or persons to commit a crime if with the intent of promoting or facilitating its commission he: (1) agrees
with such other person or persons that they or one or more of them will engage in conduct which constitutes such crime
or an attempt or solicitation to commit such crime; or (2) agrees to aid such other person or persons in the planning or
commission of such crime or of an attempt or solicitation to commit such crime.” 18 Pa.C.S.A. § 903(a).

Section (a) of 18 Pa.C.S.A. § 4113, entitled “Misapplication of entrusted property of government or financial institutions,”
states that “[a] person commits an offense if he applies or disposes of property that has been entrusted to him as a
fiduciary, or property of the government or of a financial institution, in a manner which he knows is unlawful and involves
substantial risk of loss or detriment to the owner of the property or to a person for whose benefit the property was
entrusted.” 18 Pa.C.S.A. § 4113(a).

6 In addition to the 1998 Supreme Court Order, Orie Melvin likewise argues that the adoption of the Code of Judicial

Conduct evidences the Supreme Court's exclusive power to regulate judges. Appellant's Brief at 17. Since Orie Melvin
makes only an amorphous, non-particularized reference to the Code of Judicial Conduct, we note generally the following
to highlight the faulty predicate for her analysis. Orie Melvin was charged with crimes that took place during her 2003 and
2009 campaigns for the seat of a justice of the Pennsylvania Supreme Court. During these respective campaigns, Orie
Melvin was a judge of the Superior Court of Pennsylvania. In 2003 and 2009, Orie Melvin (and all judges and justices
in this Commonwealth) were bound by the Code of Judicial Conduct. Matter of Chiovero, 524 Pa. 181, 570 A.2d 57, 60
(1990) (the Code of Judicial Conduct imposes standards of conduct upon the judiciary). The Code of Judicial Conduct
during both of these time periods was essentially unchanged since, although it was amended in 2005, this amendment
only modified various references to ensure that they were gender neutral. 35 Pa. Bull. 6647 (Dec. 10, 2005).
Both the pre—2005 and post—2005 versions of the Code contain seven “canons.” Canon 2A sets forth the directive from the
Pennsylvania Supreme Court that “judges should respect and comply with the law....” Thus, under Orie Melvin's theory,
no judge could be prosecuted for the violation of any criminal statute. The absurdity of this hypothesis is self-evident.
Moreover, Orie Melvin was not prosecuted for theft of services or any other crime arising from her direct campaign
activities. Canon 7 articulates the standards applicable to jurist candidates. Given the crimes charged, Canon 7 has no
relevance to Orie Melvin's argument.

7 The January 5, 2010 warrant sought “[a]ll stored communications and other files reflecting communications to or from user
account/user names oriemelvin@yahoo.com, judgeoriemelvin4supreme@yahoo.com AND orieonthemove @yahoo.com
between August 1, 2009 and the present.” Search Warrant Continuation Pages, 1/5/2010, at 1. On appeal, Orie Melvin
does not contest the search or seizure of emails from the judgecriemelvindsupreme @yahoo.com account.

8 See infra at page 31 for a more detailed discussion of the appointment of the Special Master.

9 In her Reply Brief, Orie Melvin initially identified 21 such emails. Orie Melvin's Reply Brief at 12. A review of the ceriified
record, however, demonstrates that while the Commonwealth marked 21 emails for identification, it only introduced 10 of
them into evidence. At oral argument on May 20, 2014, this Court asked counsel for Orie Melvin to provide a supplemental
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submission identifying all emails obtained pursuant to the warrant at issue that were introduced into evidence at trial, at

which time counsel for Orie Melvin identified the 10 emails we discuss herein.

Exhibit 34, Tabs 9, 11, 13, 14, 25, and 26.

As noted hereinabove, see supra footnote 7, the warrant sought only emails for the time period from August 1, 2009 to

January 5, 2010, and thus the documents produced in response related only to the 2009 political campaign.

According to Creenan, when she refused to go to a poli site, she was informed that she would have to go into the judicial

office to answer the phones, even though Election Day was a paid holiday for state workers. Id. at 1374-76.

Exhibit 28, Tab 16.

Exhibit 35, Tab 5.

The trial court applied the definition of “public official” in section 1102 of the Pennsylvania Ethics Act, 65 Pa.C.S.A. §

1102, when interpreting section 5552(c)(2). We disagree that this definition is applicable here for two reasons. First, our

Supreme Court has ruled that the Ethics Act does not apply to judges. Kremer, 469 A.2d at 595-96. Second, the language

of the Ethics Act specifically states that its definitions apply only to the terms in the Ethics Act itself. 65 Pa.C.S.A. § 1102

(“[tihe following words and phrases when used in this chapter shall have ... the meanings given to them in this section ...").

We likewise disagree with the trial court's reliance on Commonwealth v. O'Kicki, 408 Pa.Super. 518, 597 A.2d 152, appeal

denied, 534 Pa. 637, 626 A.2d 1156 (1991). The issue of whether a judge is a “public officer or employee” was never

raised in O'Kicki and thus our decision in that case provides no binding authority in the present circumstance.

While it is true that Orie Melvin also meets the definition of “judicial officer” under 42 Pa.C.S.A. § 102, she offers no

good reason why the phrases “judicial officer” and “public officer” are mutually exclusive of each other. For the reasons

explained herein, under section 5552(c)(2), judges are both “judicial officers” and “public officers.”

Without specifically relying on this fact in reaching our conclusion, we note that judicial officers in Pennsylvania receive

W-2 statements reporting salaries to the federal government as employees of the Commonwealth.

In her appellate brief, Orie Melvin details another instance of alleged introduction of false evidence by the Commonwealth

during the testimony of Commonwealth witness Paviot. Orie Melvin's Brief at 55-56. The certified record does not reflect

that Orie Melvin moved for a mistrial or other relief, however, and therefore, this issue is waived. See, e.g., Commonwealth

v. Strunk, 953 A.2d 577, 579 (Pa.Super.2008) (“Even where a defendant objects to specific conduct, the failure to request

a remedy such as a mistrial or curative instruction is sufficient to constitute waiver.”); Commonwealth v. Jones, 501 Pa.

162, 460 A.2d 739, 741 (1983) (claim of prosecutorial misconduct waived where defense counsel immediately objected to

the prosecutor's conduct but failed to request mistrial or curative instructions); Commonwealth v. Chimenti, 362 Pa.Super.

350, 524 A.2d 913, 921 (issue was waived where defense counsel objected to a question posed by the prosecutor but

failed to ask the trial judge to do anything further after the question had been answered), appeal denied, 516 Pa. 639,

533 A.2d 711 (1987).

Orie Melvin's citation to Commonwealth v. Boyd, 315 Pa.Super. 308, 461 A.2d 1294 (1983), likewise provides no support

for her position. Boyd did not involve the consolidation for trial of charges against separate defendants, but rather raised

the issue of whether a single defendant should have been tried separately for wholly unrelated drug charges, as each

charge involved “a totally discrete set of facts.” /d. at 1295-96.

Jackelyn Weibel is a detective in the Allegheny County District Attorney's office who testified as an expert in forensic

accounting. N.T., 2/7/2013, at 2020. She testified as to the value of the services Orie Melvin allegedly diverted to her own

use. Id. at 2048, 461 A.2d 1294 ($27,702.68 in 2003 and $5,773.03 in 2009).

As explained infra at 69-70, no judicial employee testified that he or she performed political services at Orie Melvin's

direction on a volunteer basis.

For example, Degener testified that during election periods “the appeals were still being turned out” because the law

clerks “just worked hard” at “getting it done.” N.T., 2/5/2013, at 1491.

We also note that in its charge to the jury, the trial court advised as follows:
| have not attempted to indicate my opinion concerning the weight which should be given to any of the evidence, or
part of it. 1 do not want you to think that | have. If during the course of the trial | have asked any questions of the
witnesses, you are not to attach any more significance to those questions and answers than to any other questions
and answers. If during the trial | have exhibited what you felt to be annoyance or displeasure towards any witness or
any lawyers, or | made any comment or displayed any facial expressions, you are not to assume that | am attempting
to lead you to render a particular verdict.

N.T., 2/15/2013, at 2810.

Orie Melvin's conviction under this provision was graded as a second-degree felony, despite the apparent absence of any

evidence of record that the value of the amount involved exceeded $50. Order of Sentence, 5/7/2013, at 2 (identifying
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the conviction as an “M2"). Because Orie Melvin has not raised this issue on appeal, however, it is waived. See, e.g.,
Commonwealth v. Smith, 609 Pa. 605, 17 A.3d 873, 903 (2011), cert. denied, — U.S. , 133 S.Ct. 24, 183 L.Ed.2d
680 (2012).
The statute referenced in the trial court's phrase “an accomplice pursuant to statute” is 18 Pa.C.S.A. § 306, entitled
“Liability for conduct of another; complicity.” Section 306 of the Criminal Code provides generally that a person “is guilty
of an offense if it is committed by his own conduct or by the conduct of another person for which he is legally accountable,
or both,” and defines and explains the parameters of accomplice liability. 18 Pa.C.S.A. § 306.
After a review of the Pennsylvania Rules of Criminal Procedure, including in particular Rule 646(C)(3), the frial court
reconsidered its initial decision to provide the jury with the informations. N.T., 2/1 9/2013, at 2837. Instead, the trial court
prepared a handout for the jury, agreeable to the parties, listing the elements and defenses for each charge. /d. at 2841.
Counsel objected to the giving of the charge itself, but not to any of the specific language contained therein.
In Janine Orie's case only, on February 21, 2013, two days after the supplemental charge, the jury asked two questions
regarding accomplice liability, namely “can we get a more defined explanation of ‘accomplice?’ ” and “[clan it be applied
to any of the charges?” The trial court then instructed the jury as follows:
Ladies and gentlemen of the jury, to be an accomplice, a person does not have to agree to help someone else. The
person is an accomplice if he or she on his or her own acts to help the other person commit the crime knowingly.
More specifically, you may find the defendant is an accomplice of another in this case if the following two elements are
proven beyond a reasonable doubt. A, that the defendant had the intent of promoting or facilitating the commission of
the offense of theft of services and, two, that the defendant solicits, commands, encourages, requests the other person
to commit it or aids, agrees to aid or attempts to aid the other person in planning or committing it.
It is important to understand that a person is not an accomplice merely because he or she is present when a crime is
committed or knows that a crime is being committed. To be an accomplice, the defendant must specifically intend to
help bring about the crime by assisting another in its commission.
N.T., 2/21/2013, at 2852-53.
On March 1, 2000 (effective July 1, 1985), Rule 1119(A) was renumbered as Rule 647(A). See Pa.R.Crim.P. 647 Credits.
In Commonwealth v. Spotz, 552 Pa. 499, 716 A.2d 580, cert. denied, 526 U.S. 1070, 119 S.Ct. 1466, 143 L.Ed.2d
551 (1998), our Supreme Court held that it was not error for the trial court to instruct the jury on accomplice liability
even though the defendant had been charged only as a principle, “as long as the defendant is put on notice that the
Commonwealth may pursue theories of liability that link the defendant and another in the commission of crimes.” /d. at
588: see also Commonwealth v. Smith, 334 Pa.Super. 145, 482 A.2d 1124, 1126 (1984) (despite being charged only as
principal, defendant had sufficient notice of potential for accomplice liability theory, and trial court properly instructed jury
on accomplice liability); Commonwealth v. McDuffie, 319 Pa.Super. 509, 466 A.2d 660 (1983) (“[Tlhe record before us
shows that appeliant should have been aware that liability might be imposed on him for the acts and conduct of [another].”).
We reject the trial court's contention that no prejudice resulted because the jury had only been deliberating for a short
time before receiving the supplemental instruction. Trial Court Opinion, 9/12/2013, at 28 (“Any harm that occurred was
minimal and not prejudicial since the jury only deliberated a short time before this [clourt gave the expanded instruction
of accomplice liability.”). As Hendricks makes clear, the potentially prejudicial aspect of a trial court's decision to provide
additional instructions after closing arguments is that it interferes with counsel's ability to tailor his or her closing arguments
to the trial court's actual jury charge. Hendricks, 546 A.2d at 81 (“It [is] the court's failure to advise counsel of its ruling
prior to closing argument, not the soundness of that ruling, which violate[s] Rule 30 and prejudicially affect[s] counsel's
summation.”) (quoting Wright v. United States, 339 F.2d 578, 580 (9th Cir.1964)).
In its Rule 1925(a) written opinion, the trial court contends that Orie Melvin cannot challenge the apology letter requirement
on appeal because she did not file a post-sentence motion on this issue. Trial Court Opinion, 9/12/2013, at 31.
Because challenges to the legality of sentence, however, are non-waivable, Commonwealth v. Berry, 877 A.2d 479, 486
(Pa.Super.2005), appeal denied, 591 Pa. 688, 917 A.2d 844 (2007), no post-trial motion was necessary to preserve the
issue for appeal.
42 Pa.C.S.A. § 9754(c)(13) provides that a sentencing court may require the defendant to “satisfy any other conditions
reasonably related to the rehabilitation of the defendant and not unduly restrictive of his liberty or incompatible with his
freedom of conscience.” 42 Pa.C.S.A. § 9754(c)(13).
The 30-day period for modifications under 42 Pa.C.S.A. § 5505 expired weli before the trial court entered its November
15, 2013 stay order. While this Court has recognized an exception to section 5505's 30—day period for modifications to
correct clerical or other formal errors clear on the face of the record and which do not require an exercise of discretion,
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ISN Bank v. Rajaratnam, 83 A.3d 170, 172-73 (Pa.Super.2013) (citing Stockton v. Stockton, 698 A.2d 1334, 1337 n. 3

(Pa.Super.1997)), that exception is not at issue here.
35 In light of our disposition of Orie Melvin's first issue in the appeal at 1974 WDA 2013, it is unnecessary to address her

second issue on appeal.
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Synopsis

Background: Defendant, a former member of the bench of
the Supreme Court, was convicted in the Court of Common
Pleas, Allegheny County, No. CP-02-CR-0009885-2012,
Nauhaus, J., of theft of services, criminal conspiracy, and
misapplication of entrusted property, and received a sentence
that included a requirement that she write apology letters to
victims of her crimes. Defendant filed application for stay
of apology-letter portion of sentence pending disposition of
direct appeal.

Holdings: The Superior Court, No. 844 WDA 2013,
Donohue, J., held that:

[1] as a matter of first impression, requiring defendant to write
apology letters violated her right against self-incrimination
during the pendency of her direct appeal;

[2] trial court's admonition regarding apology letters
was insufficient to protect defendant's right against self-
incrimination;

[3] defendant's statement of regret at sentencing hearing did
not constitute waiver of right against self-incrimination;

[4] possibility that defendant could comply with apology-
letter portion of sentence without damage to her right
against self-incrimination was not sufficient grounds to deny
defendant's application;

[5] stay would not substantially harm any interested parties or
adversely affect the public interest; and

[6] appellate court would not remand case to trial court for
resentencing as a result of its grant of stay.

Application granted.

West Headnotes (12)

(1

2]

i3]

141

Criminal Law &= Supersedeas or stay of
proceedings

To obtain a stay pursuant to the appellate rule
providing for stay of trial court orders pending
appeal, an applicant must make a substantial
case on the merits and show that without the
stay, irreparable injury will be suffered. Rules
App.Proc., Rule 1732, 42 Pa.C.S.A.

2 Cases that cite this headnote

Criminal Law &= Supersedeas or stay of
proceedings

Before granting a request for a stay pursuant
to the appellate rule providing for stay of trial
court orders pending appeal, the appellate court
must be satisfied that issuance of the stay will
not substantially harm other interested parties in
the proceedings and will not adversely affect the
public interest. Rules App.Proc., Rule 1732, 42
Pa.C.S.A.

2 Cases that cite this headnote

Witnesses ¢= Self-Incrimination

The privilege against self-incrimination is
accorded liberal construction in favor of the
right it was intended to secure, and may be
claimed when a witness has reasonable cause to
apprehend danger from a direct answer. U.S.C.A.
Const.Amend. 5; Const. Art. 1, § 9.

Criminal Law & Compelling Self-
Incrimination

Witnesses @ Self-Incrimination

The privilege against self-incrimination
survives the direct appeal process. U.S.C.A.

Const.Amend. 5; Const, Art. 1, § 9.
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[3]

[6]

7

1 Cases that cite this headnote

Criminal Law ¢ Compelling Self-
Incrimination

Sentencing and Punishment ¢~ Execution of
Sentence

Portion of sentence requiring defendant to
write apology letters to victims of her
crimes violated defendant's right against self-
incrimination during the pendency of her direct
appeal; defendant's pending appeal raised 21
alleged trial court errors as grounds for reversal,
and the possibility existed that her apology
letters could be used as evidence against her if
her convictions were reversed and the charges
retried. U.S.C.A. Const.Amend. 5; Const. Art. 1,
§ 9; Rules App.Proc., Rule 1925(b), 42 Pa.C.S.A.

3 Cases that cite this headnote

Witnesses &= Self-Incrimination

The privilege against self-incrimination protects
against any disclosures which the witness
reasonably believes could be used in a criminal
prosecution or could lead to other evidence that
might be so used. U.S.C.A. Const.Amend. 5;
Const. Art. 1, § 9.

Criminal Law & Compelling Self-
Incrimination

Trial court's admonition during sentencing
hearing, that apology letters defendant was
ordered to write “may not be used by the
government insofar as evidence is concerned”
on any retrial or resentencing, was insufficient
to protect defendant's right against self-
incrimination pending final resolution of direct
appeal of underlying convictions and sentence;
trial court neither granted defendant immunity
from prosecution nor placed any enforceable
limitations on Commonwealth, and statement
constituted no more than a prospective advisory
evidentiary ruling regarding admissibility of
certain evidence, whose exact contents were
not yet determined, at a hypothetical future
proceeding, whose precise circumstances were

(8]

9

[10]

not yet known. U.S.C.A. Const.Amend. 5; Const.
Art. 1,§9;42Pa.C.S.A. § 5947.

Witnesses &= Self-Incrimination

To justify denial of the privilege against self-
incrimination, it must be perfectly clear that the
person asserting the privilege cannot possibly
incriminate himself, U.S.C.A. Const. Amend. 5;
Const. Art. 1, § 9.

1 Cases that cite this headnote

Criminal Law & Compelling Self-
Incrimination

Defendant's statement at sentencing hearing,
that she was “sorry for all the loss, suffering,
and pain” her children had endured and was
“saddened and sorry for the circumstances
that bring me before the Court today,” did
not constitute waiver of right against self-
incrimination, and thus defendant was entitled
to assert right on application to stay portion of
sentence requiring her to write apology letters to
victims of her crimes prior to resolution of direct
appeal of underlying convictions and sentence;
defendant's remarks constituted nothing more
than acknowledgement of her regret that her
children suffered as a result of her legal troubles
and included no admission of guilt for any of
the crimes with which defendant was charged.
U.S.C.A. Const.Amend. 5; Const. Art. 1, § 9.

Criminal Law &= Supersedeas or stay of
proceedings

Possibility that defendant could comply with
sentence requiring her to write apology letters
to victims of her crimes without compromising
or waiving her right against self-incrimination,
by using only vague language of regret, was
not sufficient grounds to deny defendant's
application for stay of apology-letter portion
of sentence pending resolution of direct appeal
of underlying convictions and sentence, since
appellate court was not convinced that trial court
would find “apology letters” that contained no
admission of responsibility for crimes at issue
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(1]

2]

to be in compliance with its sentencing order.
U.S.C.A. Const. Amend. 5; Const. Art. 1, § 9;
Rules App.Proc., Rule 1732, 42 Pa.C.S.A.

2 Cases that cite this headnote

Criminal Law & Supersedeas or stay of
proceedings

Stay of portion of sentence requiring defendant
to write apology letters to victims of her
crimes, pending resolution of direct appeal
of underlying convictions and sentence, on
grounds that defendant's right against self-
incrimination could be compromised or waived
by such letters, would not substantially harm any
interested parties or adversely affect the public
interest, since stay did no more than postpone
defendant's performance of a single part of
her sentence until constitutional and statutory
arguments regarding its legality were resolved
on appeal, and if arguments were ultimately
resolved against her, apology letters would issue.
U.S.C.A. Const.Amend. 5; Const. Art. 1, § 9;
Rules App.Proc., Rule 1732, 42 Pa.C.S.A.

2 Cases that cite this headnote

Criminal Law & Sentence

Appellate court would not remand defendant's
case to trial court for resentencing as a result
of its grant of defendant's application for stay,
pending disposition of direct appeal, of portion
of sentence requiring defendant to write apology
letters to victims of her crimes, on grounds
that defendant's right against self-incrimination
could be compromised or waived by such letters;
no apparent rule or other authority permitted
remand under such circumstances, stay did no
more than postpone defendant's performance of
a single part of her sentence until constitutional
and statutory arguments regarding its legality
were resolved on appeal, and if arguments were
ultimately resolved against her, apology letters
would issue. U.S.C.A. Const.Amend. 5; Const.
Art. 1, § 9; Rules App.Proc., Rule 1732, 42
Pa.C.S.A.

2 Cases that cite this headnote

Attorneys and Law Firms
*1198 Patrick A, Casey, Scranton, for appellant.

Michael W. Streily, Deputy District Attorney, Pittsburgh, for
Commonwealth, appellee.

BEFORE: BENDER, PJ., DONOHUE and

FITZGERALD ", JJ.
Opinion
OPINION BY DONOHUE, J.:

Appellant, Joan Orie Melvin (“Orie Melvin”), filed an
Application for Stay of Criminal Sentence Requiring
Appellant to Write Letters of Apology Pending Disposition of
this Direct Appeal (hereinafter, the “Application for Stay”),
in which she contends that the portion of her criminal
sentence requiring her to write apology letters to the victims
of her crimes violates her right against self-incrimination
pursuant to the Fifth and Fourteenth Amendments to the
United States Constitution and Article 1, Section 9 of the
Pennsylvania Constitution. For the reasons that follow, we
grant the requested stay.

On February 21, 2013, a jury convicted Orie Melvin of
three counts of theft of services with a value greater than
$2,000, 18 Pa.C.S.A. § 3926(b); one count of criminal
conspiracy for promoting or facilitating theft of services, 18
Pa.C.S.A. §§ 903(a)(1), 3926(b); one count of misapplication
of entrusted property valued at more than $50, 18 Pa.C.S.A.
§ 4113(a), (b); and one count of criminal conspiracy for
promoting or facilitating the crime of tampering with physical
evidence, 18 Pa.C.S.A. § 903(a)(1), § 4910. The trial
court initially sentenced Orie Melvin on May 7, 2013, and
modified the sentence on May 14, 2013. Pursuant to the
sentencing transcript for the May 14, 2013 proceedings as
well as a “Corrected Amended Order of Sentence” issued
thereafter, Orie Melvin's sentence consists of, inter alia, three
consecutive sentences of one year of county intermediate
punishment (house arrest with electronic monitoring), to be
followed by two years of probation. N.T., 5/14/2013, at 2-3;
Corrected Amended Order of Sentence, 5/17/2013, at 1.

With respect to the county intermediate punishment, the
trial court imposed a number of conditions, including an
obligation to volunteer at a soup kitchen three times a week,
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compliance with DNA registration, removal from the bench
of the Supreme Court of Pennsylvania, and a prohibition
against the use of the terms “judge” or “justice.” Corrected
Amended Order of Sentence, 5/17/2013, at 1. In addition, and
of importance for present purposes, the trial court imposed as
a condition of county intermediate punishment an obligation
to write letters of apology to (1) all sitting judges and justices
in Pennsylvania, and (2) all former members of her judicial
staff and the staff of her sister, former state senator Jane Orie,
Id. The trial court made clear that the letters of apology to
judges and justices had to be written on the front of a picture
taken of Orie Melvin by the court photographer while she was
wearing handcuffs. N.T., 5/14/2013, at 5.

At the May 14 sentencing hearing, counsel for Orie Melvin
argued that the obligation to write the apology letters would
violate her Fifth Amendment right against self-incrimination,
and asked the trial court to either rescind it or stay it until final
judgment in the case. /d. at 8-9. The trial court responded that
he “still believe[d] that it is not a Fifth Amendment problem,”
but indicated that he would take it under advisement and issue
an order within 10 days. Id. at 10-12. The trial court did not
issue such an order, however, *1199 and on September 27,

2013, Orie Melvin filed the Application for Stay ! requesting
that this Court issue an order “staying the portion of her
sentence requiring her to write a letter of apology pending
disposition of her appeal to this Court.” Application for Stay,
9/27/2013, at 7.

Rule 1732 of the Pennsylvania Rules of Appellate Procedure
governs applications for stays of trial court orders pending
appeal. Rule 1732 provides, in relevant part, as follows:

Rule 1732. Application for Stay or Injunction Pending
Appeal

(a) Application to lower court. Application for a stay of
an order of a lower court pending appeal, or for approval
of or modification of the terms of any supersedeas, ot for
an order suspending, modifying, restoring or granting an
injunction during the pendency of an appeal, or for relief
in the nature of peremptory mandamus, must ordinarily
be made in the first instance to the lower court, except
where a prior order under this chapter has been entered
in the matter by the appellate court or a judge thereof.

(b) Contents of application for stay. An application for
stay of an order of a lower court pending appeal, or
for approval of or modification of the terms of any
supersedeas, or for an order suspending, modifying,

restoring or granting an injunction during the pendency
of an appeal, or for relief in the nature of peremptory
mandamus, may be made to the appellate court or to
a judge thereof, but the application shall show that
application to the lower court for the relief sought is
not practicable, or that the lower court has denied an
application, or has failed to afford the relief which the
applicant requested, with the reasons given by the lower
court for its action. The application shall also show the '
reasons for the relief requested and the facts relied upon,
and if the facts are subject to dispute the application
shall be supported by sworn or verified statements or
copies thereof. With the application shall be filed such
parts of the record as are relevant. Where practicable, the
application should be accompanied by the briefs, if any,
used in the lower court.

Pa.R.A.P, 1732(a)-(b).

The Application for Stay complies with the technical
requirements under Rule 1732, including the obligation to set
forth a prior effort to obtain a stay from the trial court in the
first instance. While it is true that the trial court never formally

denied Orie Melvin's request for a stay, 2 we conclude that its
inaction on the request for more than four months (from May
14 until September 27) constitutes an effective denial. We also
note that toward the end of this four-month period, the trial
court issued a written opinion pursuant to Pa.R.A.P. 1925(a),
in which it explained at some length why the requirement
to write apology letters did not violate Orie Melvin's right
against self-incrimination. Trial Court Opinion, 9/12/2013, at
28-31. Accordingly, we proceed to review the merits of the
Application for Stay.

*1200 [1] [2]
applicant must

To obtain a stay pursuant to Rule 1732, an

make a substantial case on the merits
and show that without the stay,
irreparable injury will be suffered.
Additionally, before granting a request
for a stay, the court must be satisfied
the issuance of the stay will not
substantially harm other interested
parties in the proceedings and will not
adversely affect the public interest.
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Maritrans G.P, Inc. v. Pepper, Hamilton & Scheetz, 524 Pa.
415, 420, 573 A.2d 1001, 1003 (1990); see also Pa. Public
Utility Comm'n v. Process Gas Consumers Grp., 502 Pa.
545, 552-54, 467 A.2d 805, 808-09 (1983) (adoptihg the
standards set forth in Virginia Petroleum Jobbers Assn v.
Federal Power Commission, 259 F.2d 921 (D.C.Cir.1958),
as refined by Washington Metro. Area Transit Comm'n v.
Holiday Tours, Inc., 559 F.2d 841 (D.C.Cir.1977), as the
criteria of Pennsylvania courts for the issuance of a stay
pending appeal).

With respect to the first requirement of the Maritrans test,
namely that the applicant must make a substantial case on the
merits, in her Pa.R.AP. 1925(b) concise statement of errors
complained of on appeal, Orie Melvin lists 21 alleged errors
by the trial court. Two of these alleged errors relate to her
sentence:

XX. The trial court erred in requiring Orie Melvin to
write a letter of apology to her family, former staff, and
Pennsylvania judges as part of her sentence in violation of
the Fifth and Fourteenth Amendments of the United States
Constitution and Article I, Section 9 of the Pennsylvania
Constitution.

XXI. The condition that Orie Melvin write a letter of
apology to her family, former staff and Pennsylvania judges
as part of her sentence is illegal under 42 Pa.C.S.A. § 9721
and should be stricken.

[Orie Melvin's] Statement of Errors Complained of on Appeal
Pursuant to Pa. R.App. P.1925(b), 6/13/2013, at 4. In the
Application for Stay, Orie Melvin argues that requiring her
to write letters of apology under threat of incarceration is
“tantamount to a coerced confession and cannot be squared
with the constitutionally mandated privilege against self-
incrimination.” Application for Stay, 9/27/2013, at 5-6. She
further asserts that “ordering a defendant to write a confession
on a photograph of herself wearing handcuffs is both bizarre
and abusive and plainly outside the scope of authority granted
to a sentencing court under 42 Pa.C.S.A. § 9721.” Id.

For present purposes, we need not, and will not, determine
whether the portion of Orie Melvin's sentence requiring
apology letters is ultimately illegal, either on constitutional
or statutory grounds. Those issues will be decided by the
merits panel ruling on Orie Melvin's appeal. Instead, we focus
on the more narrow issue of whether the apology letters
potentially violate Orie Melvin's constitutional right against

self-incrimination. solely during the pendency of this direct
appeal.

[3] The Fifth Amendment to the United States Constitution,
as applied to the states via the Fourteenth Amendment,
provides that no person “shall be compelled in any criminal
case to be a witness against himself,” and Article 1, Section
9 of the Pennsylvania Constitution holds that the accused in a
criminal prosecution “cannot be compelled to give evidence
against himself.” U.S. CONST. amend. V; PA. CONST. art.
1, § 9.3 The privilege against *1201 self-incrimination is
“accorded liberal construction in favor of the right it was
intended to secure,” and may be claimed when a witness “has
reasonable cause to apprehend danger from a direct answer.”
Hoffman v. United States, 341 U.S. 479, 486, 71 S.Ct. 814,
95 L.Ed. 1118 (1951).‘ In Commonwealth v. Carrera, 424 Pa.
551, 227 A.2d 627 (1967), abrogated in part by statute on
other grounds, Commonwealth v. Swinehart 541 Pa. 500,514,
664 A.2d 957, 964 (1995), our Supreme Court explained as
follows:

It is always for the court to judge if the silence is justified,
and an illusory claim should be rejected. However, for
the court to properly overrule the claim of privilege, it
must be [plerfectly clear from a careful consideration
of all the circumstances, that the witness is mistaken in
the apprehension of self-incrimination and the answers
demanded [c]annot possibly have such tendency.

Id. at 553-54, 227 A.2d at 629.

[4] While the Supreme Court of Pennsylvania has not
squarely decided the issue of whether the privilege against
self-incrimination survives the direct appeal process, its
disposition of closely related controversies leads to the
conclusion that it does. In Commonwealth v. Rodgers, 472
Pa. 435,372 A.2d 771 (1977) (plurality), our Supreme Court
affirmed a murder conviction despite the fact that the trial
judge had permitted a witness, who was still litigating his own
conviction for the same crime in the Pennsylvania courts, to
invoke his privilege against self-incrimination and refuse to
testify. In the Opinion Announcing the Judgment of the Court,
Justice Roberts addressed the issue as follows:

After conviction, direct appeal and
collateral remedies available to an
individual may result in a new trial.
It is apparent, then, that a conviction
does not eliminate the possibility
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that an individual will later be
prosecuted for the crime about which
he is asked to testify. Accordingly,
the weight of authority permits a
witness whose conviction has not been
finalized on direct appeal to invoke
the privilege against self-incrimination
and refuse to testify about the subject
matter which formed the basis of his

conviction.

Id. at 455,372 A.2d at 780 (emphasis added).

Similarly, in Commonwealth v. Strickler, 481 Pa. 579, 393
A.2d 313 (1978), our Supreme Court refused to find that
a defendant who has pled guilty to a crime may no longer
invoke his right against self-incrimination. According to our
Supreme Court, the defendant retains his right not to testify
regarding his crimes at a subsequent proceeding since “a
guilty plea may subsequently be found to be invalid and a
conviction based upon it reversed.” Id. at 586, 393 A.2d at
316. As a result, in light of the potential for a new trial,
the Supreme Court concluded that it cannot be “inevitably
concluded as a matter of law that one who has plead guilty to
a charge can thereafter have no reasonable basis to fear self-
incrimination on that charge.” Id. at 587, 393 A.2d at 317.

Federal courts as well as courts of our sister states have
likewise held that criminal defendants retain their rights
against self-incrimination during the pendency of a direct
appeal. See, e.g., Crandell v. Louisiana State Penitentiary,
2013 WL 4782818, at *9 (W.D.La. September 6, 2013)
(“[MJost courts hold that a convicted person can claim the
privilege against self-incrimination as long as a direct appeal
is pending or the time for direct appeal has *1202 not
expired.”) (citing U.S. v. Duchi, 944 F.2d 391, 394 (8th
Cir.1991)); People v. Cantave, 21 N.Y.3d 374, 380, 971
N.Y.S.2d 237, 993 N.E.2d 1257, 1262 (2013) (“When tried
in the instant case, defendant had been convicted of rape,
but he was pursuing a direct appeal, as of right, of that
conviction. Thus, he remained at risk of self-incrimination
until he exhausted his right to appeal.”); Bell v. U.S., 950
A.2d 56, 63 (D.C.2008) (“Here, any testimony given by Riley
regarding his involvement in the armed robbery would have
incriminated him in a retrial if his appeal were successful.
Thus, as there was a possibility of future prosecution, the
privilege was properly invoked.”) (citing Daniels v. United
States, 738 A.2d 240, 244 n. 7 (D.C.1999) (Fifth Amendment

privilege remains intact during the pendency of direct
appeal)); Ellison v. State, 310 Md. 244, 259, 528 A.2d 1271,
1278 (1987) (“[T]he right to claim the privilege continues
during the pendency of the direct appellate or sentence review
proceedings.”); see also People v. Spicer; 2010 WL 934212,
at *2 (Mich.App. March 16, 2010), appeal denied, 488
Mich. 900, 789 N.W.2d 438 (2010); Roth v. Commissioner
of Corrections, 759 N.W.2d 224, 228-29 (Minn. App.2008);
State v. Sutterfield, 45 Or.App. 145, 147, 607 P.2d 789, 790
(1980).

[5] [6] Given the pendency of the current appeal and
thus, the potential for a retrial, we must conclude that the
requirement that Orie Melvin write apology letters violates
her right against self-incrimination, at least until such time
as her direct appeal in this Court has been decided. While
the requirement that she write apology letters does not
involve potentially incriminating testimony in a courtroom,
it nevertheless creates evidence that could possibly be used
against her in a later criminal proceeding and thus violates
the plain language of the Pennsylvania Constitution that
a person “cannot be compelled to give evidence against
himself” PA, CONST. art. 1, § 9. The unique nature of
this portion of Orie Melvin's sentence assures that there are
no prior decisions from Pennsylvania appellate courts that
precisely govern our decision here, and neither Orie Melvin
nor the Commonwealth have cited to any such authority.
We are confident, however, that the privilege against self-
incrimination should not be strictly limited to apply only
to in-court testimony, as the privilege “protects against any
disclosures which the witness reasonably believes could be
used in a criminal prosecution or could lead to other evidence
that might be so used.” Commonwealth v. Molina, 33 A.3d 51,
64 (Pa.Super.2011) (en banc ), appeal granted in part, 616 Pa.
547, 51 A.3d 181 (2012) (quoting Kastigar v. United States,
406U.S. 441, 444-45,92 S.Ct. 1653,32 L.Ed.2d 212 (1972)).

As noted, Orie Melvin's Pa.R.A.P. 1925(b) statement lists
21 alleged trial court errors as grounds for reversal of her
convictions, While this panel takes no position regarding
the merits of any of the issues raised by Orie Melvin on
appeal, the potential for a remand and retrial exists. If such an
eventuality occurs, it is possible that her apology letters could
be used as evidence against her. For this reason, we will grant
the requested stay of this portion of her sentence while her
direct appeal in this Court remains pending.

In its Response to Application to Stay, the Commonwealth
offers two arguments in opposition to this determination.
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First, the Commonwealth contends that the apology letters do
not implicate Orie Melvin's right against self-incrimination
because the trial court, during the sentencing hearing on May
14, 2013, specifically instructed that they cannot ever be used
against her:

THE COURT: Insofar as the
[apology] letters are concerned and the
pictures are concerned, while I believe
it *1203 should go without saying, I
need to get this on the record, in the
event that this matter goes to appeal
and there is a new sentence granted,
those letters and those pictures may
not be used by the government insofar
as evidence is concerned. I think that
should go without saying since it's
an Order of Court, It's not something
that's voluntarily done. But I want it
very, very clear,

N.T., 5/14/2013, at 4.

(71 18]
court constitutes sufficient grounds to refuse to recognize
Orie Melvin's right against self-incrimination pending final
resolution by this Court of her claims of illegality of sentence.
The trial court's statement does not grant Orie Melvin

immunity from prosecu‘cion4 and places no enforceable
limitations on the Commonwealth. Instead, it amounts to
a prospective advisory evidentiary ruling regarding the
admissibility of certain evidence at a future proceeding.
We agree with the trial court's basic sentiment, namely
that coerced admissions of guilt are generally inadmissible.
See, e.g., Commonwealth v. Bennett, 498 Pa. 656, 659, 450
A.2d 970, 972 (1982). Without knowledge of the precise
circumstances that might be presented at a future proceeding,
however, including the specific contents of the apology
letters, the purpose for which the Commonwealth would
attempt to introduce them, or other currently unknown
intervening statements or events, we cannot rule now that
a future trial court would abuse its discretion by admitting
the apology letters into evidence in a criminal proceeding
against Orie Melvin. As our Supreme Court has repeatedly
indicated, to deny the privilege against self-incrimination, it
must be “perfectly clear ” that the person “cannot possibly
incriminate himself.” Commonwealth v. Long, 533 Pa. 388,

We cannot agree that this admonition by the trial

401, 625 A.2d 630, 637 (1993) (emphasis in original) (quoting

Carrera, 424 Pa. at 553-54, 227 A.2d at 629). > Because any
future evidentiary ruling on the use of the apology letters is
not “perfectly clear,” Orie Melvin has reasonable cause to
apprehend a danger of self-incrimination if she writes and
sends them during the pendency of her appeal.

[9] Second, the Commonwealth contends that Orie Melvin
has already offered a voluntary apology on the record in this
case, when she stated the following immediately prior to her
initial sentencing:

[ORIE MELVINY]: Judge, the most important job I've ever
held in my entire life is that as of a mother to my five
daughters and my son. I have always prided myselfin being
a role model to my children.

And I am sorry for all the loss, suffering, and pain you have
endured for the past five years.

I'm saddened and sorry for the circumstances that bring me
before the Court today. And I am prepared for sentencing
by this Court.

N.T, 5/7/2013, at 34-35; Response to Application to Stay,
10/8/2013, at 5. As such, the Commonwealth argues that
Orie Melvin *1204 has waived her privilege against self-
incrimination, citing Mitchell v. U.S., 526 U.S, 314, 321, 119
S.Ct. 1307, 143 L.Ed.2d 424 (1999).

In our view, Oric Melvin's brief statement to her children
was not incriminating, and thus cannot serve as a basis for
finding a waiver of the privilege here. Read in context, her
remarks constitute nothing more than an acknowledgement
of her regret that her children have suffered as a result of
her legal troubles. Importantly, Orie Melvin did not admit her
guilt for any of the crimes with which she was charged and
convicted. Later in the same sentencing hearing, the trial court
remarked that Orie Melvin has “consistently refused to accept
any responsibility for any of the harm you have done to the
people who worked with you, the electoral process, to your
colleagues in the Judiciary, and most of all your family.” N.T.,
5/7/2013, at 49.

[10] Alternatively, the Commonwealth argues that Orie
Melvin does not need to incriminate herself in the apology
letters, and can instead comply with the sentence by inserting
in the letters the same “I'm saddened and sorry” language
she offered in court to her children. Response to Application
to Stay, 10/8/2013, at 6. We decline to deny the Application
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for Stay on this basis, in substantial part because we are not
convinced that the trial court would find “apology letters”
that contained no admission of responsibility for the crimes
at issue to be in compliance with its sentencing order. In
sentencing Orie Melvin, the trial court emphasized that her
criminal behavior had left “a trail of victims,” including
her staff and her family, and had “brought shame to the
Judiciary.” N.T., 5/7/2013, at 51. In addition, in announcing
its sentence, the trial court ordered Orie Melvin to “write
letters of apology to everybody on your staff that you made do
illegal work,” id. at 63 (emphasis added), further evidencing
its intention to require the apology letters to contain an
acknowledgement of wrongdoing. Moreover, Orie Melvin's
argument that the apology implicates her Fifth Amendment
rights evidences her understanding that the trial court's
sentence requires an admission of wrongdoing. Finally, the
Commonwealth itself insists that the apology letters are a
central part of the trial court's efforts to accomplish Orie
Melvin's rehabilitation, since without them “the risk is high
that [she] will remain the arrogant, power abusing, convicted
felon who appeared before [the trial court] for sentencing,”
Response to Application to Stay, 10/8/2013, at 9. It is
difficult to see how apology letters containing no admission
of responsibility for any crime could accomplish such an
ambitious rehabilitative goal.

(1]
test, they are all satisfied in this case. For the reasons
explained hereinabove, Orie Melvin's constitutional privilege

Turning to the other requirements of the Maritrans

against self-incrimination could be compromised or waived
if she is required to write and send the apology letters
during the pendency of the current appeal, and thus she
could suffer irreparable harm if the stay is not granted.
The Commonwealth has not identified any harm to other

interested parties or the public interest that would be
substantially harmed by the issuance of the requested stay, and
we are not aware of any, since if the sentence is upheld, the
apology letters will be issued.

[12]
Commonwealth requests that if this Court granis the stay,
the case should be immediately remanded to the trial court
for resentencing because the “entire sentencing scheme has
been disrupted.” Response to Application for Stay, 10/8/2013,
at 18. We decline to do so for two reasons. First, the
Commonwealth citesto *1205 no rule or other authority that
would permit us to remand the case to the trial court at this

In its Response to Application for Stay, the

time, even if we were otherwise inclined to do so. Second, and
more importantly, the grant of the Application for Stay does
not disrupt the trial court's sentencing scheme. Instead, it only
stays a portion of the sentencing order pending resolution by
this Court of constitutional and statutory arguments regarding
its legality. The appropriate audience for the Commonwealth's
argument is the merits panel of this Court. If it determines
that the requirement that Orie Melvin write and send apology
letters is illegal, and that eliminating the requirement disrupts
the sentencing scheme, the case will be remanded to the
trial court for resentencing (including, if appropriate, a term
of incarceration). At this juncture, we do no more than
postpone the performance of this part of the sentence until
Orie Melvin's direct appeal is decided.

Application for Stay GRANTED.

All Citations

79 A.3d 1195, 2013 PA Super 288

Footnotes

* Former Justice specially assigned to the Superior Court.

1 On or about October 2, 2013, this Court issued a temporary stay of the portion of the criminal sentence requiring apology
letters pending final disposition by this Court of the Application for Stay.

2 The Commonwealth does not argue that the Application for Stay should be denied on this basis. See Commonwealth's

Response to Appellant's Motion for Emergency Stay of the Honorable Lester G. Nauhaus' Sentencing Order Requiring
Letters of Apology as a Condition of Appellant's Sentence of County Intermediate Punishment—House Arrest with
Electronic Monitoring (hereinafter, the “Response to Application to Stay"), 10/8/2013, at 7 n. 7.

3 In Commonwealth v. Arroyo, 555 Pa. 125, 723 A.2d 162 (1999), our Supreme Court reasoned that the right against
self-incrimination under the Pennsylvania Constitution, found in Article 1, Section 9, affords the same protection as its
corresponding federal provision, the Fifth Amendment. /d. at 134-35, 723 A.2d at 166-67; Commonwealth v. Knoble, 615
Pa. 285, 290, 42 A.3d 976, 979 (2012) (same); Commonweaith v. Rushing, 71 A.3d 939, 950 (Pa.Super.2013) (same).

4 Trial courts have no power to grant immunity to a witness except upon a request from a prosecutor. 42 Pa.C.S.A. § 5947;
Commonwealth v. Doolin, 24 A.3d 998, 1005 (Pa.Super.), appeal denied, 612 Pa. 707, 31 A.3d 290 (2011).
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5 See also Chavez v. Martinez, 538 U.S. 760, 768, 123 S.Ct. 1994, 155 L.Ed.2d 984 (2003) (“[W]e have long permitted the
compulsion of incriminating testimony so long as those statements (or evidence derived from those statements) cannot
be used against the speaker in any criminal case.”). We leave to the merits panel the issue of the applicability of Chavez,
a civil case involving a claim for damages under 42 U.S.C. § 1983, to Orie Melvin's claims of illegality of sentence in
the present appeal.
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Commonwealth of Penwflvania IN THE COURT OF ‘il
v :ALLEGHENY COUNTY, PENNSYLVANIA

Joan Orie Melvin :
‘v‘CRIMINAL DIVISION

-DOCKET NO: CP-02-CR-0009885-2012

{OTN: G 562109-2
ORDER OF SENTENCE

AND NOW, this 7th day of May, 2013, the defendant having been convicted in the above-captioned case
is hereby sentenced by this Court as follows; The defendant is to pay all applicable fees and costs unless

otherwise noted below:

Count 1 - 18 § 3926 §§ B - Diversion Of Services (F3)
To be placed in a county intermediate punishment program for a maximum period of 3 Year(s).

The following conditions are imposed:
Other, Defendant has approved releases to attend church services.

Community Service: Defendant is to volunteer in a soup kitchen 3 times a week.
Fines: Defendant is to pay a $16,000 fine.
Comply - DNA: Defendant is to comply with DNA registration.

This sentence shall commence on 05/07/2013.

Count 2 - 18 § 3926 §§ B - Diversion Of Services (S)
A determination of guilty without further penalty.

Count 3 - 18 § 3926 §§ B - Diversion Of Services (F3)
To be placed in a county intermediate punishment program for a maximum period of 3 Year(s).

The following conditions are imposed:
Fines: Defendant is to pay a $15,000 fine.
This sentence shall commence on 05/07/2013.

Count 4 - 18 § 903 §§ C - Conspiracy - Diversion Of Services (F3)
To be placed in a county intermediate punishment program for a maximum period of 3 Year(s).

The following conditions are imposed:
Fines: Defendant is to pay a $15,000 fine.

This sentence shall commence on 05/07/2013.

Count 5 - 18 § 4113 §§ A - Misapply Entrusted/Govt/Fin Inst Prop (M2)
To be placed on Probation for a minimum period of 2 Year(s) and a maximum period of 2 Year(s) to be supervised by
Allegheny County Probation.
The following conditions are imposed:
Fines: Defendant is to pay a $5,000 fine.
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App. &Y

or of Sentence

Commonwealth of Pe:
v.
Joan Orie Melvin

Docket No; CP-02-CR-0009885-2012

Count 6 - 18 § 5301 §§ 1 - Offl Oppression-Arrest Search Etc (M2)
Offense Disposition; Mistrial - Hung Jury

Count 7 - 18 § 903 §§ C - Conspiracy - Tamper With/Fabricate Phys'l Evidence (M2)
To be placed on Probation for a minimum period of 2 Year(s) and a maximum period of 2 Year(s) to be supervised by
Allegheny County Probation.
The following conditions are imposed:
Fines: Defendant is to pay a $5,000 fine.

Count 8 - 18 § 5301 §§ 1 - Offf Oppression-Arrest Search Etc (M2)
Offense Disposition: Dismissed (Lower Court)

Count 9 - 18 § 902 §§ A - Criminal Solicitation - Tamper With/Fabricate Phys'l Evidence (M2)
Offense Disposition: Dismissed (Lower Court)

Count 10 - 18 § 3926 §§ B - Diversion Of Services (F3)
Offense Disposition: Guilty Plea to a Lesser Charge

LINKED SENTENCES:

Link 1
CP-02-CR-0009885-2012 - Seq. No. 3 (18§ 3928 §§ B) - PP is Concurrent with
CP-02-CR-0009885-2012 - Seq. No, 1 (18§ 3926 §§ B) - 1PP

Link 2
CP-02-CR-0009885-2012 - Seq. No. 4 (18§ 3926 §§ B) - IPP is Concurrent with
CP-02-CR-0009885-2012 - Seq. No. 1 (18§ 3926 §§ B) - IPP

Link 3 ,
CP-02-CR-0009885-2012 - Seq. No. 5 (18§ 4113 §§ A) - Probation is Consecutive to
CP-02-CR-0009885-2012 - Seq, No. 1 (18§ 3926 §§ B) - IPP

Link 4
CP-02-CR-0008885-2012 - Seq. No. 7 (18§ 4910 §§ 1) - Probation is Concurrent with
CP-02-CR-0009885-2012 - Seq. No. 5 (18§ 4113 §§ A) - Probation

BY THE COURT:

Judge Lester G. Nedhaus

CPCMS 2066 . Printed: 05/07/2013 1.24:57PM




Commonwealth of Pennsylvania
Court of Common Pleas

County of Allegheny

5th Judicial District

App. 90

Joan Orie Melvin
750 Stonegate Dr
Wexford, PA 15090

Assessments to be paid by Joan Crie Melvin

Costs/Fees
Voucher Fee (Allegheny)
Voucher Fee (Allegheny)
Voucher Fee (Allegheny)
Voucher Fee (Allegheny)
AT
CJES
Child Care Facility Fee (Allegheny)
Commanwealth Cost - HB627 {Act 167 of 1992)
Costs of Prosecution - CJEA
County Court Cost (Act 204 0£1976)
Court Technology Fee (Allegheny)
Crime Victims Compensation (Act 96 of 1984}
DCR Civil Judgment Fee (Allegheny)
DNA Detection Fund (Act 185-2004)
District Attorney (Conviction) {Allegheny)
Domestic Violence Gompensation (Act 44 of 1988)
Firearm Education and Training Fund (158 of 1884)
Judicia) Computer Project
OSP (Allegheny/State) (Act 35 of 1991)
OSP (Allegheny/State) (Act 35 of 1991)
Record Management Fee (Allegheny)
State Court Costs (Act 204 of 1978)
Victim Witness Service (Act 111 of 1998)
Dept of Records - Conviction (Allegheny)
Prob/Parole Admin Fee (Allegheny)

JCPS

Law Library User Fee (Allegheny)
Record Management Fee (Allegheny)
Use of County {Conviction) (Allegheny)
Dept of Records - Conviction (Allegheny)

Flnes
Crimes Code, etc.

Department of Court Records - Criminal Division
115 Courlhouse

436 Grant Street

Pittsburgh, PA 15219

npE——e KA

Itemized A'ccount of Fines, Costs, Fees,

and Restitution

Commonwealth of Pennsylvania

V.
Joan Orie Melvin

Docket No: CP-02-CR-0009885-2012

Distribution Assessment
Account Balance
CTY-02 $6.26
CTY-02 $7.80
CTY-02 $6.82
CTY -02 $5.70
COMM - ATJ $3.00
COMM - CJES $2.25
ALLEGHENY CO TREASURER - Dt $3.00
COMM - CST1 $19.20
COMM - CJEA $50.00
cTY $28.00
ALLEGHENY CO TREASURER - €’ $5.00
COMM -CVC $35.00
ALLEGHENY COUNTY PROTHY $40.00
COMM - DNA $250.00
CTY -02 $25.00
COMM - DVC $10.00
COMM - FETA $5.00
COMM - JCP $8.00
COMM - PROB $540.00
ALLEGHENY CO TREASURER - Sl $540.00
ALLEGHENY CO TREASURER - Ct $3.00
COMM - COST $12.80
COMM - VWS $25.00
ALLEGHENY CO TREASURER - 1(C $20.00
ALLEGHENY CTY TREASURER - $480.00
PROB_PAROLE
COMM - JCPS $10.25
CTY - 02 $7.00
ALLEGHENY CO TREASURER - R! $2.00
CTY-02 $4.00
ALLEGHENY CO TREASURER - Ct $180.00
$2,334.08
CcTY $15,000.00

You can now make case payments online through Pennsyivania's Unifled Judicial System web portal, Visit the portal at htfp:/ujsportal pacourts.us/epay
{o make a payment and leam more. Currently, ePay Is only available for Criminal and Summary Appeal docket types.
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App. 91

Commonwealth of Pennylvania Itemized Account of Fines, Costs, Fees, and
V. Restitution
Joan Orie Melvin

Docket No: CP-02-CR-0008885-2012

Crimes Cods, etc. CcTY $15,000.00
Crimes Code, etc. cTY $5,000,00
Crimes Code, etc. cTY $15,000.00
Crimes Code, etc. cTY $5,000.00
. » A $56,000.00.

Balance Due: $57,334.08

| hereby certify that as of the date indicated below Joan Orie Melvin is indebted to the County of Allegheny for the sum of $57334.08
which is the balance due of all fines, costs, fees, and restitution that have accrued as of this date in the above-captioned case. You
are obligated to notify the Clerk of Courts Office within 48 hours of any address change. Failure to change your address could result
in additional cost being assessed to your account.

View your case on-line at ujsportal.pacourts.us

Original Case Balance: $57,334.08
BY THE COURT!

Date | (Signature of Issuing Ad{hority)

Department of Court Records - Criminal Division
115 Courthouse

438 Grant Street

Pittsburgh, PA 15218

You can now make case payments online through Pennsylvania's Unified Judicial System web portal, Visit the portal at httpz/ ujsportal.pacourts.us/epay
to make a payment and learn more. Currently, ePay is only available for Criminal and Summary Appeal docket types.
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