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IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIEST APPELLATE DISTRICT

DiVISION FIVE
THE PEOPLE,
| Plaintiff and Respondernit, A153] 55_'
V.
WHITTIER BUCK BUCHANAN, - {Alarneda County
L Super. Ct. No. 17CR013796)
Defendant and Appeilant.

A jury convicted Whittier Buchanan of several crimes, including kidnapping with
intent to comm1t a sex offense (Pen. Code, § 209, subd. (b)(1)).! The trlal court found
certain enhancement allegations true and sentenced Buchanan to 60 years to life in
prison, which included 10 years for two prior sericus felony convictions (§ 667, subd.
(2)(1)). Buchanan appeals, raising claim:s of instructional and sentencing error. The
Attorney General contends the court made several sentencing errors.

* We affirm the judgment of conviction and remand for resentencing.
. FACTUAU AMD PROCEDURAL BA (“KGROUND -

The prosecutlon char ged Buchanan with kidnapping to commit a sex offense
{§ 209, subd. (b)(1); count 1); assault with intent to comimit a sex offense (§ 220, subd.
{a)(1); count 2); and failure to register asa sex offender (§§ 290, subd. (b), 290.018, subd.
(b); count 3) -The information al"eg,lred Buchanan had seven prior strike convictions
(§§ 667, subds. (b) (1) 1170.12) }, six prior serious felony convictions (§ 667, subd.
(a)(1)), and that he had served seven prior prison terms (§ 667.5, subd. (b)) The

" Pursuant to California Rules of Court, rules 8.1105(b) and 8.1110, this opinion is
certified for publication with the exception of the Discussion parts I, I A, and C-E. .

! Statutory references are to the Penal Code.
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information also alleged that as to count 1, Buchanan was a habitual sex offender
(§ 667.71, subds. (b) & (¢)).
Prosecution Evidence

A.  Buchanan’s PI‘IOI' Convictions

In 1990, Buchanan was convicted of four counts of seil ing cocaine to a Drug
Enforcement Administration agent. In 1995, Buchanan sexually assaulted a woman; the |

following year, he was convicted of forcible rape, forcible oral copulation, and sexual
battery. He was sentenced to state prisor, and was ordered to register as a sex offender
In 2017, Buchanan was on parole. |

B. The Incident Involving Jane Doe

In 2017, Doe was a college student. She was five feet four iniches tall and weighed
110 pounds. At about 9:00 p.m. cn a May 2017 evening,_ Doe went to a birthday party,
where she drank a beer, and a shot of vodka, “[m]aybe a little bit more than that.” A few
hours later, Doe and her friends went to nearby bar, where she drank a “fish bow!” with
several other people.? Doe and her friends stayed at the bar until 2:00 a.m. Over the
course of the evening, Doe had app-roximately sevsn shots of alcohol.

When Doe left the bar, she was intoxicated but coherent. She and her friends went
to a restaurant. After about 15 or 20 minutes af the restaurant, Doe ordered an Uber,
which arrived at approximately 2:30 a.m. Doe checked the license pléte, and got into tae
sedan. The driver—a Caucasian man—took her to her house. During the ride, Doe
realized she did not have her keys, and she got upset. Dhoe, however, assured the driver
she would be alright. She got out of the car and sat on the front steps of her house. The
Uber left. The street was dark and deserted. |

Doe called her father, who had a gpare ke to her house, and left him a voicemail

asking him to bring the spare key. As she sat on the front step, an African-American

. 2 A fish bowl is a 92-ouncs mixed drink szrved in a large bowl. It contains six
ounces of alcohol. Doe took prescribed medication for anxieiv and depression. The
medication did not cause her to hallucinate. Doe did not take the medication on the day.

of the incident and she did not consume illegal drugs
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nan—Ilater identified as Buchanan—walked up to her and said, “ ‘It’s unsafe out here.”

Buchanan grabbed Doe’s clbow. Doe mistakenly thought Buchanan was her Uber driver,

so she stood up and followed him to his vehicle, a Chevy Astro van. Doe got into the

- front passenger seat, still thinking Buchanzn was her Uber driver. She called her father
and left him another voicemail, saying she was fine, and that she was in an Uber. Doe’s
father called back and told Doe 1o ask the driver to take her to a nearby Safeway that was
open 24 hours. '

Buchanan agreed, but then drove in the opposite direction, to a “woodland looking
area.” At that point, Doe realized “something was wrong” and “asked to be dropped off |
'anywhere Buchanan refused 1o let Doe out of the car and said Doe “ ‘wasn’t going
anywhere.” ” Doe panicked ard screamed. Buchanan covered Doe’s mouth with his
hand to muffle her scream. After a shoit struggle, Doe removed Buchari_an’s hand and
climbed into the back seat. Shortly- thereaﬁer, Buchanan said to Doe in an ominous tone,
“‘Now you’ve . ..got me. You are going to get me into trouble. You made me' mad.” ”
Doe was terrified. She said, “ “take all my morey. Just let me off anywhere.’ »

Buchanan took the money but kept driving. He remarked that Doe “ ‘looked like a girl
who gives good head,” ” and threatened she had © “better give him the best head of his
hfe T Doe thought Buchanan was going to rape her, and feared he would “hurt maybe
Kill [h_er]‘” 1f shel d1d not “sexually pleass him.” Trying to pl{acate_Buchanan? Doe_ -
1esponded; "“--‘;Yeah., Sure. Anything. Just please don’t hurt me.’ '”, Until that point, Doe
and Buchanan had not discussed any sexual acts, and Doe had not flirted with Buchanan.
She did nottell Buchanan shic had been raped. Doe did not want to perform oral sex on

Buchanan, but she agreed, to distract him while she tried to escape.

Dok could not find a door handle, so she “tinkered with the automatic window
switch.” The window was pamally open but it “didn’t roll down.” As Doe concentrated
on puliing down the Window. she tried to distract Buchanan by 'asking' him questions.
Buchanan became susplclou and yelled, « ‘Alc vou planning somethlng back there?’ ”

Not sober enough to think of an exeuse, Doe responded: “ ‘I'm trymg to get the wmdow



down.” ” Buchanan seemed angry. He 554]d “*Don’t you dare’ " and reeched for Doe.
Doe began climbing through the window, and Buchanan grabbed her torso and legs.
Doe managed to climb through the window. She landed on a curb, on her knees
and elbows. ‘The van slowed te a stop, and Doz saw Buehaﬂan’sr face through the driver-
side window. He had a “displeased” expression. Doe sereamed for help, and Buchana

drove off. Doe was in the van for a total of 30 minuies.

A neighbor heard Doe repeatedly scream * Hc]p me, help me’ ” in a deésperate
voice. The neighbor ran outside and saw Doe sitting in a driveway across the street. He
approached her. Doe-—terrified-—asked, “ ‘Arc you going to rape me?” ” After the
neighbor assured Doe he would hzlp her, Doe said “her Uber driver had tried to rape her
and “was going to make her suck his dick.” Another neighbor--who had also heard the
screams--called 911,

C.. Police Investigation

When the police arrived, I30s was panicked. She secmed intoxicated and was
jittery but did not appear to be under the influence of drugs. Doe told the police she was
in a minivan, and that the driver refused o let her ieave “unless she orally copulated
him.” Doe said she escaped but that her phone was in the van. She gave the police a
description matching Buchanan. Leter that moming, the police apprehended Buchanan,
and Doe identified him in an in-ficld show-up.

In Buchanan’s van, police found Doe’s phone, suspected methamphetamine, and a
eipe with burn marks and residue. There was an unused condom on the floor between the
driver and passenger seats. During the incident, Buchanan was wearing a GPS monitor.
The GPS locations matched Doe’s description of whete she eatered and exited
Buchanan’s van.

The police interviewed Bushanan iwice. In the first interview, Buchanan told the
nolice he saw Doe crying. She sai€ she cculd not find her house keys, so Buchanan
offered to let her sit in his van. Dioe spent a few minutes ia the front passenger seat ¢f the
van. The passenger door never cloged and the van did not move. Doe called somcone to

give her a house key. While she weited for the key, Doe explained how she lost her keys,



and “‘she went on about her drinking problems and psychological stuff.” Eventually, Doe
got out of the van and Buchanan drove away.

In a second interview, Buchanan described the incident differently. He told the’
police he saw a girl with “long . . . legs,” wearing short shorts, and knee-high boots. She
was crying. Buchanan thought Doe was attractive and imagined 'having sex with her, -
Doe got in Buchanan s van; she said she had been raped and forcibly orally copulated.'
Based on Doe’s appearance, Buchanan believed this had happened. Doe asked Buchanan
to drive her home and offered him money. She told Buchanan she had “ ‘some kind of
mental or psychological mind problem’ ” and a “drinking problem.” |

At some point, Buchanan stopped the var: because he was tired of driving, and he
and Doe talked in the backseat. [oe offered to have sex with Buchanan and to “ ‘suck.

- . [his] dick'ifea_l good.” ” She showed Buchanan her vagina. Buchanan though it was “too
good to be true” and became concerned, because Doe’s “demeanor kept 'ﬂipping,” from
“crying to totally sober.” Eventually, he told Doe to get out of the car and she
“went . .. 5150 on [him]” and began yelling for help. Buchanan drove away.
.v Buchanan denied kidnapping Doe or holding her in the van. He denied using
inethamphetamlne and claimed it belongead to a homeless woman.
Defense Evzdence |

) At trial Buchanan conceded his deseription of the incident during the ﬁrst police
intei*we_w was dlfferent than the descri’p tion he gave in the second 1nterv1ew Buchanan )
tria‘ teétimony was somewh'ﬂt similar to his second police 1nterv1ew but addcd certam
dcfa'is 1nc1ud1ng that Doe smoked met: 1aimphetamine in kis van. Some of Buchanan s
trial eotnnony dlffered ﬁow the second police interview, i.e. Buchanan testlﬁed he was
not attr acted,:to.,D;o_e, A ch_ racter witness testified for Buchanan
Verdict and Senteﬁce

In 2017 the j Jury corwctce Buchznan ot the char"res and th'ecourt sentenced him

to 60 years to hfe 1n prison



DISCUSSION
I
The Instructional Error éicz.fms Are Unavailing

Buchanan contends the court erred by instiucting the jury with CALCRIM No.-
361 (failure to explain or deny adverse testimony) and by failing to sua sponte deliver
CALCRIM No. 3500 (unanimity} for count 2 (assault with intent to commit a sex
offense).

A.  Any Assumed Error in Giving CALCRIM No. 361 Was Harmless ~ -

The court instfucted the jury with CALCRIM No. 361, which provided: “If the
defendant failed in his testimony to explain or deny evidence against him, and if he could
reasonably be expected to do so based on what hie knew, vou may consider his faiiure in
explaining or dehying that evidence. Any such failure is not enough to prove the
defendant’s guilt. The people must stil} prove the defendant guilty beyoﬁd a reasonable
doubt. [q] If the defendant failed to explain or deny, it is up to you to decide the -
meaning and importance of that failure.”

CALCRIM:No. 361 “appliss only when a defendant completely fails to explain or
deny incriminating evidence, or claims to lack knowledge and it appears from the
evidence that the defendant could reasonably be cxpected to have that knowledge.”
(People v. Cortez (2016) 63 Cal.4th 101, 117.) “BEven if the defendant’s testimony
conflicts with other evidence or may be characterized as iimprobable, incredible,
unbelievable, or bizarre, it is not, . . . “the functional equivalent of no explanation at all.” ”
(Id. at p. 117.) Buchanan argues the court prejudicially erved by giving this instruction
because he did not fail to explain or deny incriminating evidence. “Assertions of
instructional error in this context are reviewed de nove.” We sonsider the merits of
Buchanan’s claim notwithstandin g his failute to object to the instruction in the trial court.
(People v. Grandberry (2019) 35 Cal.App.5th 399, 604.)

Here, any assumed error in giving CALCRIM No. 361 was harmless because it is
not reasonably probable Buchanan would have received a more favorable verdict bad the

instruction not been given. The evidence supporting Buchanan's guilt was strong. At



trial, Dog¢ described the kidnapping and the assault, and her testimony was corroborated
by GPS evidence and by witnesses who saw Doe after she emerged from Buchanan’s

van. In contrast, the evidence supporting the defense—testimony from Buchanan, a
g y

In addltlon to the strong evidence of Buchatmn S oullt the 1mpaet of CALCRIM
No. 361 was mitigated by the language of the instruction, which states the failure to -
explain or deny, by itself, is not a sufficient basis upon which to infer guilt. The
instruction also emphasizes the People’s burden to prove guilt beyond a reasonable
doubt and leaves the meaning and importance of the defendant’s failure to explain
or deny to the jury.- (See People v. Vega (2015) 236 Cal.App.4th 484, 503.)
Other instructions—including CALCRIM N o; 200, which advised the jury to

 disregard inapplicable instructions, and CALCRIM No. 226, on evaluating witness
credibilityr—rmitigated any prejudicial eﬂ‘eel of the instruction.
| In light of the ample evidence of guilt, and the jury instructions as a whole, it is |
not reasonably probable Buchanan would have obtained a more favorable verdict had

‘CALCRIM No.361 not beer given. (People v. Vega supra, 236 Cal.App.4th at p. 503;

F People v. Lamer (2003) 110 Cal.App.4th 1463, 1472 } Buchanan’s reliance on a
dbsentmg opihionin People v. Saddler (1979) 24 Cal.34d 671, 689-690 does not‘alter.our
conclusiof,” : R

"B..""'No Error in Failing to Sua Sponte Inétruct on Unanirriity’ o

“Buchanan claims the court erred by failing to sua sponte instruct the jury with
CALCRIM Nb 3500. According to Buchanan, 2 unanimity instruction was required
beeause two acts could have formed the asis for count 2 (assault w1th 1ntent to commit a
58X oftense) o » ‘ . ' | B

[W]hen v1olat10n of a criminal stz atute i is e}lafgeci and the evidence establishes

several acts any one of Wthh could constitute the crime charged cither the state must
select the partlcular act upon wh](‘b it relied for the allegation of the 1nformat10n or the
jury must be mstructed that it must agree Jnanunsmly upon which act to base a verdict of

guilty, [Cltatlon] There are, hos vever, several exceptions to this rule. For example, no



unahimity instruction is recjxﬁred if the case falls within the continuous-course-of-conduct
exception, which arises ‘when the asts are so closely connected in time as to form part of
one transaction’ [citation], or ‘when . . . the statute contemplates a continuous course of
conduct of a series of acts over a peciod of time.” [Citation.] There also is no need for a
unanimity instruction if the defendant offers the same defense or defenses to the various
acts constituting the charged critne.” (People v. Jennings (2610) 50 Cal.4th 616, 679.)

Here, no unanimity instruction was required because the acts forming the basis for

count 2 were “ ‘so closcly connected as to form part of one transaction.” ” (People v.
Benavides (2005) 35 Cal.4th 69, 98.) Doe was in the car for a total of 30 minutes. While
she was in the car, Buchanan covarad her fnouth to muffie her scream, and they briefly
struggled as she tried to remove his hand. Then Doe climbed into the backseat of the
van. Shortly thereafter, Doe attempted to climb out of the window. As she tried to
escape, Buchanan pulled on Doe’s legs. The two acts—covering Doe’s mouth and
pulling on her legs—occurred in a short period cf time, in the same location.
Accordingly, the acts wete so closely connected as to form ons transaction. (People v.
Benavides, at p. 98 [unanimity instraction not required where criminal acts occurred,
“within a very small window of time”}; People v. Percelle (2605) 126 Cal.App.4th 164,
181-182 [continuous course of conduct exception applied where defendant used same
counterfeit access card in two separate visits to stors on the same day].) '

A unanimity instruction was not required for the additional reason that Buchanan
offered the same defense to “the various acts constituting” the assault. (People v.
Jennings, supra, 50 Cal.4th at p. £79.) Buchanan’s defense was he did not commit the
offenses—he claimed Doe voluntesred to perform sex acts on him, and that her memory
of the events was inaccurate. Bscause Buchanan did not offer a defense that be either
covered Doe’s mouth or grabbed het legs, no juror could have believed he committed one
act but disbelieved he committed the other. Ne unanimity instruction was required. (See
People v. Williams (2013) 56 Cal.4th 630, 682; People v. Covarrubias (2016) 1 Cal.5th
838,880.)



1L
The Matter Fust Be Remanded for Resentencing

At the 2017 sentencing, the trial court struck one prior serious felony conviction .-
and found the remaining prior felony convictions true. It found the habitual sex offender
allegation true. The court made no express findings fcgarding the p_rior prison term -
allcgations. | '

The court sentenced Bushanan to an indeterminate sentence of 60 years to life in
prison, comprised of the foliowing: 50 y=ars to life on count 1 (kidnapping with intent to
commit a sex crime), plus 5 years, for the prior serious felony conviction enhancement
attendant to count 1. To this 53 years, the court added 5 years “for thé ‘prior conviction as
to count [2].” The court imposed a cozcurrent term of 12 years on count 2 (assault with -
intent to commlt a sex crime) and a concurrent term of six years on count 3 (failure to'
register as a sex oftender) The court also issued a no-contact order requiring Buchanan
{0 “stay away from Jane Doe directly or indirectly.” The no- contact order is not reflected
Jn the sentencing minute order or abstract of judgment

Both parties raise sentencing error claims. Buchanan contends: (1-) the no-contact
order is unauthorized; (2) the seitence on count 2 must be stayed pursuant to section 654;
and (3) the prior serious felony enhancement associated with count 2 must run
_ concurrently to the sentencc imposed on count 2. The Alttorney General argues
co_nsccuuye s_cn_tcnces on counts 2 and 3 were mzndatory under the Three Strikes Reform
Act of 2012 (Proposition 36). | o

The parties agree the court erred by failing to nnpose or strlkc the prlor prison
term cnhancement(s), but disagres on the number of prior prison terms Buchanan -
'suffeted'. ‘The partics agree tie matter mu st be remanded for the court to exermse its -
discretion regardmg the two prior serious f°lon y cmanccments pursuant to Senate B111
No. 1393 (2017-2018 Reg. Sess., Bill 1393).
o A .. Remand to Compiy with Section 136.2 _

Buchanan contends the no-contac order is “statutorily unauthorized and must be

stricken.” Addressmg the claim on the merits notwithstanding Buchanan s failure to



object in the trial court (People v. Ponce (2009) 173 Cal.A App.4th 378, 381-382), we
conclude section 136.2, subdivision (i3(1) authorizes the order, but that the matter must
be remanded for the court to state a duration, and the reasons supporting that duration.

Pursuant to-section 136.2, subdivision (i)(1), a trial court may issuc a
postjudgment protective order where a defendent has been convicted of a crime requiring
sex offender registration. “The orcler may be valid for up to 10 years, as determined by
the court. . . . It is the intent of the Legislature . . . that the duration of any restraining
order issued by the court be based upon the sericusness of the facts before the -court, the
probability of future violations, and the safety of a victin: and his or her immediate
family.”

Here, secﬁon 136.2 authorized the no-coniact order because Buchanan was
convicted of ctimes requiring himn to register as a sex ofiender under section 290,
subdivision (c).> The no-contact order, however, violates section 136.2 because it doeq
not state a duration. We decline the Attormney General’s suggestion to “presume the trial
court understood and applied the 10-y=ar limitation sef forth” in the statute and to modify
the order to impose that time limit.

« ¢« « We imply all findings necessary to support the judgment, and out review is
limited to whether there is substantial evidence in the record to suppott these implied
findings™ > ” (People v. Therman (2013) 236 Cal.App.4ta 1279, 1279), but on this record
we cannot conclude substantial evidence suppor‘és a 10-year duration. Under section
136.2, subdivision (i)(1), the coust must considst “the seriousness of the facts before the
court, the probability of future vislations, and the safety of'a s ictim and his or her
immediate family” when determining the duration of the ne-contact order. Here, the
record does not indicate whether the couct considered these factors when imposing the
no-contact order, and the Attorney General identilies no evidence supporting a 10~yea,;f

duration.

3 People v. Robertson (2012 208 Cal.App.dth 965, 964 has no application here.
That case involved a prior version cf seetion 136 2, which authorized a protectwe ordey

il

only where the defendant was convicted of [ dorestic viol

M
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We remand to the trial court to determine the duration of the no-contact order, and
to explain the reasons for that duration in accordance with the factors listed in section -
136.2, subdivision ().

B. Prop051t10n 36 D(ses Not Mandate Consecutive Sentences for Counts 1 and
2, but a Consecutive Sentence Must Be Im posed on Count 3

The Attomey General argues “consecutive sentencing was mandatory under
Proposition 36.” The Attorney General, however, acknowledges People v. Torres (2018)
23 Cal.App.5th 185 (Torres) has rejected this argument. In Torres, a division of this
court held Proposition 36 did not alter the rule that “trial courts have discretion to impose
concurrent sentences for multiple serious or violent felonies against a single victim if
they were commltted on the ‘sams occasion’ or arose from the ¢ same set of operative
facts.”’ (T orres, supra, at p. 197, citing People v. Hendlrix (1997) 16 Cal.4th 508.) We
decline the Attorney General’s suggestion to conclude 7orres is wrongly de01ded. We
hold the trial court did not abuse its discretion by imposing a concurrent sentence on
oom}-? o | v | . | |
We reach a dlfferent conclusion with respect to count. 3, failure to re°1ster as a sex

nd . Where a defendant has “been convicted of a nonserious and/or violent felony,
the term 1mposed for that crime [must be] consecutive to the terms of the serious and/or
violent felonies . regardless of whethear those serious and/or violent felonies were
commltted on ‘the same occasion’ or arese from ‘the same set of operat1ve facts.’
(Torr es supra 23 Cal App Sth at p. ZOJ ) Buchanan noncedes the “fa1lure to reglster isa
nonvtolent/nonsenous felony™ and, as & result, the trial court should have imposed a
consecutive term on that convrcv . o o

We remand for the court to impose a consecutive sentence on count 3

C. Sectlon 654 Does Not Apply to Count 2, but the Prlor Serlous Felony v
o " Conviction Enhancement Attendant to that Count Should Run Concurrently
- . if the Court Does Not Strike or Dismiss It Pursuant to Bill 1393

On count 1, the court t imposed an indeterminate term of 55 years.: On count 2, the
court 1mposed a concurrent determinate term of 12 years.” The court added 5 _years_ to the

indet srminate term on count 1, “for the 1 prior conviction as to count [2].”
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Blichanan. argues section {wa barred irh}_:;osition of sentence oﬁ count 2, assault
with intent to commit a sex crime. “Saction 654, subdivision (a). provides: ‘An act or
omission that is punishable in different ways by diffiérent provisions of law shall be
punished under the provision that providss for the longest potential term of
imprisonment, but in no case shall the act or omission be punished under more than one
provision.” ¢ “Whether a course of criminal conduct is divisible and therefore gives rise
to more than one act within the meaning of section 554 depends on the intent and
objective of the actor. Ifall of the offenses were incident to one objective, the defendant
may be punished for any one of such offenses but not for more than one.”*” (People v.
Dearborne (2019) 34 Cal.App.5th 250, 262-263.)

. “‘The defendant’s irtent and objective ars factual questions for the trial court; {to
permit multiple punishments,] there must be evidence to support a finding the defendant
formed a separate intent and objective for each off (’3:;&6 for which he was sentenced.’
{(People v. Coleman (1989) 48 Cal.3d 112,162.) A trial court’s “imposition of concurrent
terms” constitutes an implicit “rejection of the applicability of' section 654.” (People v.
Alford (2010) 180‘Ca1.App.4th 1453, 1468) We upheld an implied “finding that a
defendant harbored a separate intent and objective for each offense .. . if it is supporied
by substantial evidence.” (People v. Flake (199%) 68 Ca 1.App.4th 509, 512.) Undér this
standard, we “ ‘revxew the trial court’s findings “in a light most favorable to the
respondent and presume in support of the order the existence of every fact the trier could
reasonably deduce from the evidence.” * » (Peoplz v. Lopez (2011) 198 Cal.App.4th 695,
717.)

Buchanan claims the sentence on count 2 should have been stayed because count
1 and 2 were part of a continuous course of conduct with tie single goal of sexually
assaulting Doe. Our high court rejected a similar argument in People v. Perez (1979)

23 Cal.3d 545. There, a jury convicted the defendant of forcible rape, forcible sodomy,
and forcible oral copulation and the trial court stayed sentence on the sodomy and oral
copulation convictions. (/d. at pp. 549-550.) On appeal, the defendant argued “the trial

court properly found that his sole intent zd objective was to obtain sexual

-
[\l



gratilication[.]” (Id. at p. 552.) Perez disagreed, and explained: “Such an intent and |
objective is much too broad and amomhous to determine the applicability of section 654.
Assertion of a sole intent and objective to achieve sexual grauﬁcatxon is akin to an
assertion of a. de31re for wealth as the sole intent and objective in comm1tt1ng a ser1es of
separate thefts. To accept such a broad, ovemdmo intent and objectlve to preclude
punishment for otherwise clearly separate offenszs would violate the statute’s purpose to
insure that a defendant’s punishment will be commensurate with his culpability. .. .. [1]
A defendant who attempts to achieve sexual gratification by committing a number of
base criminal acts on his victim is substantially more culpable than a defendant who
commits only one such act. We therefore decline to extend the single intent and ebjective
test of section 654 beyond its purpose to preclude punishment for each such act.” (Id. at
pp. 552-553.) D
| The same is true here. Buchanan l(ldnapped Doe with the intent to sexually
assault her. Then when she tried to climb out of the van window, he assaulted her, again
_,,w1th the mtent to commit a sex offense and with a szcond, independent Obj ective: .to try
fo prevent her from escaping. Substantial evidence supports the trial court’s 1mphed
conclusion that Buchanan s intent in kidnapping Doe was separate and distinct from his
later mtent m assaultmg her. By committing the assault, Buchanan was substantlally .
more culpable than a defendant who committed only a kidnapping, and as a result,
section 654 did not bar impos1 ion of sentence on count 2. (See People V. Perez supra,
23 Cal.3d at p. 553; People v. Nguyer (1988) 204 Cal.App.3d 181, 191 [section 654
“cannot, and should not, be stretched to cover gratuitous violence or other criminal acts

. far beyond those reasonably necessary to accompslish the original offense™].)*

- * Buchanan’s reliance o People v. Latimer (1693) 5 Cal.4th 1203 is  unavailing.
There, the defendant kidnapped 2 woman, drove her to an isolated area and raped her,
then drove a few more yards and raped her again. The Latimer court held that although
the kidnapping and the rapes were separate acts, the defendant could not be punished -
separately ‘because “the sole objective of the kidnapping was to facilitate the rape.” (Id.
at pp. 1205, 1217.) Here and in contrast to Latimer, Bochanan had two independent
objectives in committing the crimes at issue. ’

13



Thé court, however, erred by orde‘ﬁng the prior serious felony conviction
enhancement attached to count 2 to run consecutive to the sentence imposed on count 1.
“[A] prior senous felony enham ement imposed on a determinate sentence must follow
the mode of sentencing 1mposed on at least one of the determinate counts.” (People v.
Tua (2018) 18 Cal.App.5th 1136, 1139.) Thus, “where the trial court . . . exercises its
discretion to run the determinate sentence concuccently with the indeterminate sentence,
the prior serious felony enhancement that attaches to those determinate counts must also
be . .. ordered to run concurrently.” (/d. atp. 1143.)

" Here, the court 1mposed a concurrent detezmmah termy on count 2. As a resvl; the
enhancement attendant to that conviction must also run concurrently. If the court does
not strike or dismiss this prior serious felony conviction enhancement under Bill 1393
(see post, at pp. 15-16), the court must order the enbancernent to run concurrently to
count 2.

D. Remand to Impose or Strike a Singie Prior Prison Term Enhancement

The information alleged Buchanan suffered seven prior prison terms under section
667.5, subdivisibn' (b), which provides a one-year sentence eshancement “for each prior
separate prison term” served by the defendant. At senfencing, “the trial court was
requiréd to impose the‘section 667.5, subdivision {b) prior prison term enhancements or
strike them in whole o in part pursnant to section 1385, subdivision (a).” (People v. |
Gareia (2008) 167 Cal. App.4th 1559, 1561.) ’

The parties agree the court nade 1o explicit findings on the prior pfiséﬁ term
enhancement allegations. The Attorney Cieneral recuests remand to allow the court to
impose or strike the enhancements. Buchanan acknowledges remand is apptoprxate;, but
contends he served only one prison term within the meaning of sectlon 667.5, subdivision

{b) because all of his “prior convictions were served in one continuous prison term.”
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Buchanan is correct.” “A ‘prior separate prison term’ is ‘a continuous completed

period of prison incarceration imposed for the particular offense alone or in combination

with concurrent or consecutive sentences for other crimes . ... [Citation ] Under this

provision, ‘a defendant who has served concurrent or consecutive prlson sentences on
various comrmtm_ents is deemed to have served only one prior prison term for the .
purpose of the enhancement provisions of . . . section 667.‘5.’ ” (People v. Grimes (2016)
1 Cal.5th 698, 738-739.) On remand, the court must exercise its discretion to strike or
impose a single prison prior enhancement. (See People v. Langston (2004) 33 Cal.4th
1237, 1241; Pegple v. Bradley (1998) 64 Cal.App.4th 386, 392.)

E. Limited Remard for Bill 1393

The trial court imposed two five-year terms for Buchanan’s prior serious felony .
convictions_(.§ 667, subd. (2)(1)). When Buchanan was seatenced in 2017, these
enhancements were mandatory. While Buchanan’s appeal was pending, Bill 1393

became effective. Bill 1393 amends sections 667, subdivision (a) and 1385 to prcvide

"the trial court with discretion to strike or dismiss enhancements for serious felony

conv1ct10ns (See People v. Garcia (2018\ 28 Cal.App.5th 961, 971-972.)

In supplemental briefing, the perties agree Bill 1393 applies to Buchanan’s case,
ana that remand is approprwte We remand for the trial court to exercise its discretion
under Blll 1393. Ifthe court declines to strike or-dismiss the priot serious felony
conmctmn enhancement attached to count 2, it must run that enhancernent concufrently
wui the sentence 1mposed on count 2. (See Pecple v. Tua, supra, 18 Cal App.5th at
p- 1 139 ) .

5 At sentencing, the prosecutor stated the prosecution had proven Buchanan
“served a prior prison term for the 1996 convictions.” (ftalics added.) The probation
department recommended Buchanan “should be additi mally sentenced to 1 year, as -
the People have pled and prover: a prior prison coramiiment” under section 667.5,
subdivision (b). ” '
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DISPOSITION

The judgment of conviction is affitmed. The matter is remanded for resentencing.
At resentencing, -the court shall: (1) determine the duration of the no-contact order and
explain the reasons for that duration in accordance w;m the factors listed in section 136.2,
subdivision (1)(1); (2) impose a consecutive sentence fcr count 3; (3) order the prior
serious felony enhancement (§ 667, subd. (a)(1)) atiendant to count 2 to run concurrently
to count 2, unless the court exercises its discretion to sirike or dismiss that enhancement
pursuant to Bill 1393; and (4) exercise its discretion to impose or strike a single prison
prior enhancement (§ 667.5, subd. (b)); and (5) exercise its discretion pursuant to Bill

1393.
Upon resentencing, the court is directed to issue a new abstract of judgment and to

forward a certified copy to the Department of Correstions and Rehabilitation.
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[ CONCUR:

Burns,J.
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SEDHAM, J., Coneurting in part and Dissenting in part:

I concur in pam and dissent in part. |

Although I fully agree with most of the majority opinion and its conclusion that
the case must be remanded for resentencing, 1 disagree that a concurrent sentence méty be
imposed for the assault with intent to commit a sexual offense in count 2 (Pen. Code,

§ 220)," a serious and violent felony. (§§ 667.5, suod. (c)(15), 1192.7, subd. (c)(29).) In
2012, the “Three Strikes” law was amended by the Three Strik es Reform Act of 2012
(Proposition 36). I believe that asmendment made consecutive séntencing mandatory
when a defendant subject to sentencing under the Three Strikes law is, as here, currently
convicted of more than one serious or violent felonies.

The Three Strikes law is contained in two parallel statutes. The legisla‘give
version, now set forth in section 667, subdivisions (b) through (j), became operative in
March 1994. The initiative version of the law, section 1170.12, was enacted by the
voters and became operative in November 1994, The two statues are “nearly identical”
in many respects (People v. Estrada (2017) 3 Cal.5th 661, 666 6, fn. 2.) Both versions of
the statute were amended by Proposition 36, enacted by the voters in November 2
The amendments included changges that were made to section 1170.12, subdivision (&)(7),
but not to identical language in section 657, subdivision \_-'.:,)(7').

Prior to the enactment of Propositicn 3€, sectt 170.12, subdivision (a) provided
in relevant part: “(a) Notwithstanding any other provision of law, if a defendant has been
convicted of a felony and it has been pled and proved that the defendant has one or more
prior serious and/or violent felony convictions, as defined in subdivision (b), the court
shall adhere to each of the following: {9] . . . [} (¢) If there is a current conviction for
more than one felony count not committed on the same occasion, and not arising from the
same set of operative facts, the court shatl sentence the defendant consecutively on each

count pursuant to this section. [ (7) (f there is a current conviction for more than one

! Further statutory references are to the Penal Code.



serious or violent felony as described in paragraph (6) of this subdivision, the court shall
impose the sentence for each conviction consecutive to the sentence for any other |
‘conviction for which the defendant may be consecutively sentenced in the mannef
prescubed by law.” (Italics added. ) Substantially identical language was contalned in
section 667 subd1v151on (c)(6) and (c)(7). o

In People v. Hendrix (1997) 16 Cal.4th 508 (Hendrix), the state Supreme Court :
was called on to construe section 667, subdivisions (¢)(6) and (c)(7). It concluded (1) _-
subdivision (c)(6) prbvided that consecutive sentencing was mandatory for any felony not
committed on the same occasion and riot arising from the same set of opérati’ve facts; 2)
by implication, the court retained the discretion under subdivision (c)(6) to impose
concurrent terms for any felonies commiited on the same occasion or arising from the
same set of operative facts; (3) by referring to “a current conviction for more than one
serious or violent felony as described in palagravh (6),” subdmswn (c)(7) incorporated
subdivision (c)(6)’s rule regarding consecutive sentencing with respect to more than one
serious or violent felonies, so that consecutive sentencing for such crimes was mandatory
when they were not committed on the same occasion and did not involve the same set of
opéfziive facts, but concurrent term:s were permissible when they were committed on the
same oceasion or involved the same set of operative facts; and (4) section 667,
subdivisions (a)(6) and (a)(7) were not redundant because subdivision (c)(7) s a
requlrement that a crlme not committed on the same occasion and not arlslng from the
same set of operatlve fact., be imposed “consecutive to the sentence for any other

uv10t10n for Wthh the. deic:ncu nt may be conszcutively sentenced in the manner .

prescribed by law” meant that not only must sentences for such crimes be consecutlve to
each other, they must also be consecutive to sentences imposed for any -
(nonserious/nonviolent) crimes, whether felonies or misdemeanors. (Hendrix, at pp.
512-514; see also 518-519 (corec. opn. cf Mosk 1.); People v. Lawrence (2000) 24
Cal.4th 219, 226-234.) The same reascning applied to section 1170.12, subdivisions
(a)(6) and former (a)(7). (People v. Deioza (1998) 18 Cal.4th 585, 590-591:) -



Proposition 36 amended”sectiou 1170.12, subdivision (a)(7) to delete the reference
to “paragraph 6” and replace it with a reference to subdivision (b) [defining serious and
violent felonies] so that it now provides, “If there is a current conviction for more than
one serious or violent felony as described in subdivision (b), the court shall impose the
sentence for each conviction consecutive to the sentence for any other conviction for
which the defendant may be consecutively sentenced in the manner prescribed by law.”
The plain meaning of section 1170.12, subdivision (a)(7), as amended, is that when a

defendant stands currently convicted of more than one serious or violent felonies, the

consecutive sentences are lawful, whether or not they were committed on the same
occasion or involved the same set of operative facts. This includes the sentences on the
current serious or violent felonies themselves. The amendment effectively abrogates the
holding of Hendrix, supra, 16 Cal.4th 508 to the extent that decision recognized that the
former version of the statue (in which paragraph (7) referred to paragraph (6)) allowed
the court to impose concurrent sentences for curient serious or violent felonies committed
on the same occasion or arising out of the same set of operative facts. (Couzens &
Bigelow, Cal. Practice Guide: California Three Sirikes Sentencing (The Rutter Group
2018) § 8:1, pp. 8-2 to 8-13.) | :
Proposition 36 did not similérly amend the paralle! provision in section 667,
.subdivision (c)(7). There is no plausible reason the voters might have had for amending
section 1170.12, subdivision (a)(7), but not secticn 667, subdivision (c)(7). The ballot
materials do not differentiate between the two statutes. (Cfficial Voter Information
Guide, Gen. Elec., (Nov. 6, 2012) sumtnary of Prop. 36, pp. 48~53.) In other material
respects save one, Proposition 36 amendzd the. corparable substantive provisions of both

sections 667 and 1170.12.2 (Official Vater Information Guids, Gen: Elec., (Nov. 6,

2 Proposition 36 also deleted section 1170.12, subdivision (a)(8), but not the nearly
identical provision in section 667, subdivision {¢)(R). Both paragraphs provid(ed) that a
N Y
sentence under the strikes law must be imposed consecutive to any prison term the
defendant was currently serving. As appellant was ot serving another prison term when



2012) summary of Prop. 36, pp.105-109: compare proposed amendments to § 667,
subds. (¢), (©)3), (d), (d)(2). (D). (e), (e)(1), (e)(2), ()2)AX), (e)2)C), (1) &
(£2), with § 1170.12, subds. (a), (2)(3), (b), (b)2), (b)(3), (©), (©)(1), ()2)AXG),
(©)2)(O), (d)(1) & (d)(2).) The amen(hnent to section 1170.12, subdivision-(a)(7)
changed the rule of consecutive sentencing for current serious and violent felonies,v
making such sentences mandatory in all cases, and it would be nonsensical to have two
statutes that deal with the same subject matter create different and conflicting rules, one
al]owing concurrent sentences in three strikes cases, while one does not. It is not
reasonably possible to harmonize the two statutes, and the later-enacted initiative
version——seot_ion 1170.12, subdivision (a)(7)—controls. (People v. Torres (2018) 23
Cal.App.Sth_ 185,202 (Torres); Couzens & Bigelow, supra, § 8:1, pp. 8-1to 8-6.) The
failure to amend section 667, subdivision (¢)(7) must be deemed an oversight or drafting
error. (/bid.; see also People v. Garcia (1999) 21 Cal.4th 1, 5-6 [court rrlay reform a
statLte when “compelled by necessity and supported by firm evidence of the drafters’ true
rntent”] ) |

i This interpretation is consistent with the purpose of Proposrtlon 36, which reduces
- chelaenalty for certain nonserious, nonvrolfnt offenses and maintains “a system of
1en0thy prlson terms for. the truly dangerous and violent offenders.” (Couzens & -
Brgeiow supra 8 1, p. 8- 5 ) “Prop. 36 will help stop clogging overcrowded prisons with
non- wolent offenders so we have room 1o keep viclent felons off the streets » (Ofﬁc1al
Voter Informatron Guide, Gen. Elec., (MNov. 6, 2012) argument in favor of Prop 36, p.
52 lemg courts the dlSC ion to make sentences concurrent When they are for
nonserious or nonv1olent fefumes while making consecutive sentences mandatory when
defendants are currently convicted of serious or violent crimes is consrstent with this
purpose. Although the trend in recent years has been o expand rather than limit trial

court dgiscretion (e.g., Senate Bills No. 620 and 13 93, §§ 12022.5, subd.: (c), 12022.53,

He was sentenced thlS provision has no potential application to hnn but we note that the
failure to delete section 667, subdivision (¢)(8) in addition to sectron 1170 12
subdivision (a)(8) appears to be an oversight.



subd. (h), 667, subd. (a)), such a result is not w>°"‘Lnier when it contradicts the plain
language of a statute and when the purpose of restricting discretion~—here, having truly
dangerous felons serve lengthy pris son terms—-is appatent.

Notwithstanding the plain meaning of current section 1170.12, subdivision (a)(7),
Division One of this Court recent!y held that the changes wrought to this subdivision by
Proposition 36 did not abrogate Hendrix. supra 16 Cal.4th 508, and that trial courts still
have discretion to impose concurrent terns for maors than one serious or violent felonies
committed on the same occasiont or atising out of the same set of operative facts.
(Torres, supra, 23 Cal.App.5th at pp. 197-202) 1respectfuliy disagree with this
conclusion. |

The Torres court noted that Proposition 36 made no changes to section 1170.12,
subdivision (a)(6), and that consr.-:quenizly.;th.e‘ Hendrix nile continues to apply. (Torres,
supra, 23 Cal.App.5th at pp. 200-201.) Torres noted that section 1170.12, subdivision
(a)(6) applied to all current felonjes, including serious a and violent felonies. (ZTorres,
supra, at pp. 200-201.) It acknowledged that section 1170.12, subdivision (a)(7), which
referred only to current convictions for one or moze serious and violent felonies, replaced
the reference to “paragraph 6” with a reference to “subdi ivision (b)” [defining serious and
violent felonies]; thus, “Propomtmn 36 changed the frigeering language of the |
subdivision, and subdivision (a)(7) now applies not only shen serious or violent felonies
were not committed on the same occasion or did ot ariss from the same set of operative
fzicts, but whenever a defendant is convicted of multiple serious or violent felonies.”
(Torres, supra, at p. 201.) However, the Torres court eone ciudad that “Proposition 36
made no change, however, {0 the directive portion of sectio 1170 12, subdivision (a)(7),
which as the Supreme Court explained in Hendrix, is wiat makes subdivision (a)(7) not
duplicative of subdivision (a)(6). [Citation. ] "Im« portion of subdivision (a)(7),
additionally requires a court to itnpose the sen't»;u..«,s for serious and violent felonies
‘consecutive to the sentence for ¢ny other conviction for which the defendant may be
consecutively sentenced in the manner prescribed by lave.” ™ (Ibid.) The Torres court

found the change to section 1170.12, subdivision (a)(7) “impacts only the additional



requircment for consecutive seniencing of ‘other’ current offenses (namely, nonserious
and/or violent felonies and misdemeanor offenses). .. . where there are multiple serious
and/or violent felony convictions, the sentences for those crimes ‘must run consecutive fo
the sentence for any other offense, whether felony or mzsa’emeanor Jor whzch a
consecuz‘zve sentence may be impo. 9ecl " (Torres, supra, at pp 20 1—202 )

I interpret the amended version of section 1170.12, subdivision (a)(7) differently.
Section 1170.12, subdivision (a)(6) requires consscutive sentences for any felony that
was not committed on the same occasion and which did not arise from the same set of
operative facts; the converse of that principle is that concurrent sentences are allowed. for
any crime that was committed on the same occasion or arose from the same set of
operative facts. By referring to “a current eonv1 tion for more than one serious or violent
felony as described in paragraph (6),” the torme; version of section 1170. 12 mcorporated
the same principle in cases where the defendant was currently conv1cted of more than one
serious or violent felonies. Hendrix quite reasonabiy interpreted this language to mean
what it said, and extended the same rule regarding corcurrent sentencing to both
nongerious/nonvioient current felonies and more than one serious/violent current felonies,
with the additional requirement that sentences for more than one serious or violent
felonies must be consecutive to other crimes for which the defendant may be
consecutively sentenced when those crimes did not occur on the same occasion and did |
not involve-the same 'set of operative facis. (Hendrix, supra, 16 Cal.4th at pp. 512-514. )

When the electorate passed Proposition 36, which deleted the reference to-

paracraph 6”in sectlon 1170.12, subdivision (a)(7), it signaled its 1ntent10n that -
defendants conv1cted of more than one serious or violent felonies woﬁld no longer be
subject to the rule of subdivision (a)(6). “An ihten‘tion o chaﬁge _the law or the meaning
ofa shtute w111 generally be inferred or pre sumed trom a mﬁterial, change in the-sta,tutory
language. Such an intent is inferred when the existing law is amended by deletion of an
express prov151on of the previous statute and the substitution of an alternative provision.”
(People v, Salazar (1983) 144 Cal. App.3d 799, 306-897.) Subdlvlslon (__a)(7) no longer

incorporates the language of “paragraph (6);” it is not potentially duplicative of that



subdivision; and it should be interpr sted by reference to its language standing alone
rather than to subdivision ( (a)(6).

The amended version of section 1170.12, subdivision (a)(7) eliminates any
distinction between more than one serious or violent felonies that were committed on the
same occasion or which arose frora the same set of operative facts and those which did
not fall into those categories. It provides that in any case where the defendant stands
convicted of “more than one serious or viclent felony” “the court shall impose the
sentence for each conviction consecutive to the seatence for any other conviction . ..
Now, under the plain language of section 1170.12, subdivision (a)(7), consecutive
sentences—including sentences consecuiive to each other—must be imposed on more
than one serious or violent felonies whenever consecutive sentences would be authorized,
aot merely on those “not committed on the same oceasion, and not arising from the same
set of operative facts.” (§ 1170.12, subd. (a)(6}.)

When interpreting an initiative, owr prima‘sﬁy purpese is to ascertain and effectuate
the voters’ intent. .(Pe‘ople v. Garrer (2016) 2 Cal. App.5th 768, 771.) We fook first to
the language of the statute itself, and if there is no ambiguity, then the plam meaning of,
the language governs. (Id. at p. 772.) Here, the amended version of section 1170.12,
subdivision (a)(7) is not ambiguous: when a defendant is currently convicted of more
than ofe serious or violent felonies, conseeutive sentences must be imposed for those
crimes. To conqtrue section 117U 12, subdivision (a)(7} as allowing concurrent terms for
more than one serious or violent felonies when they meei the criteria of subdivision (a W6)
is no longer justified by the plain language of the statuis,

~ The effect of construing section 1170.12, subdivision (a)(7) to still permit
concurrent terrs where it applies would be that » onserious;ﬂ nonviolent felonies are
treated more harshly than serious or violent felonies for purpeses of imposing

consecutive sentences. As Torses recogrizes, nnder section 1170.12, subdivision (2)(7),

the court must impose consecutive sentences for nonserious, nonviolent felonies
whenever a defendant has been convicted of more than one so sious or violent felonies,

and must do so regardless of whethsr they were sommified on the same occasion or



involved ﬂie same set of operative facts. (Torres, supra, 23 Cél.App.Sth at p. 203, fn.
10.) Yet it need not make the sentences for serious or violent felonies consecutive with
each other, at least if they were committed on the same occasion or involved the sa.mevset
of operativé .facts. (Ibid.) “We must also avoid a coﬁstruction fhat would prodhce absurd
consequences, which we presume [thc electorate] did not intené.” (Peoplé V. Mendozd
(2000) 23 Cal.4th 896, 908.) | -
Apbella,nt’s current convictions for kidnapping with intent té, commit a sexual
offense-and assault with intent to cornmit a sexual offense in counts 1 and 2 were serious
and/or violent felonies. (§ 667.5, subd. (c)(14) & (15); § 1192.7, subd. (€)(10), (20) &
(29).) Cori_sec_utive sentences are required on those counts pursuant to section 1170,12,
subdivision (a)(7). Appellant’s conviction for failing to register as d sex offengler was not
a serious or violent felony, but because the serious/violent fel()_niés had to bé ¢onsecutive
“to the schtence for any other conviction for which the defendant may be consecutively
sentenced,” sentence on that count must also be consecutive. (§ 1170.12, subd. (a)(7).)

On remand the court should impose sentence accordingly.

o
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" INTRODUCTION

As part of his sentence, appellant received two five-year prior serious

felony conviction enhancements under Penal Code section 667, subdivision

(a)(1).! (12RT 2115.) Effective January 1, 2019, Senate Bill No. 1393
removed the prohibition on striking the prior serious felony conviction

enhancement. (Stats. 2018, ch. 1013, §§ 1,2.) Appellant argues the new

law applies to him retroactively under In re Estrada (1965)' 63 Cal.2d 740,

and thus his case must be remanded so that the trial court may exercise its
discretion to strike or dismiss his prior seriously felony conviction |
enhancements. (SAOB 4-6.) We agree that Senate Bill No. 1393 applies
retroactively to appellant’s case and that remand is warranted.

ARGUMENT -
APPELLANT IS ENTITLED - TO REMAND AND RESENTENCING

The new law applies to appellant retroactively. The court in Estrada
held that absent evidence to the contrary, the Legislature intended
amendments to statutes that reduce the punishment for a particular crime to
apply to all defendants whose judgments are not yet final on the
amendments’ operative date. (People v. Brown (2012) 54 Cal.4th 314, 323
[discussing Estrada).) In People v. Francis (1969) 71 Cal.2d 66, 75, the
Legislature amended a law to allow trial courts the discretion to impose
misdemeanor ot felony sentences for a crime that had previously been
punishable only as a felony. The California Supreme Court held that the
amendment was retroabtive to all cases not yet final on appeal. (/bid.) Our
state supreme court recently reaffirmed Francis. (People v. Superior Court

(Lara) (2018) 4 Cal.5th 299, 311.)

| Further undesignated statutory references are to this code.
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In light of Francis, we agree, and the Courts of Appeal have held, that
Senate Bill No. 1393 applies retroactrvely to all non—ﬁnal Judgments (See,
€. g People V. Garcza (2018) 28 Cal. App. Sth 961 971- 973 People V. Jonev
(2019) 32 Cal, App. Sth 267, 272- 273 ) Furthermore although the trial court
imposed aggravated terms for appellant’s offenses (12RT 2115), the record
does not “show[] that the trial court clearly indicated when it originally _
sentenced [appellant] that it would not in any event have stricken [the
section 667, subdivision (a)(1)] enhancement[s].” (People v. McDaniels
(2018) 22 Cal. App.5th 420, 425.)

CONCLUSION

Accordingly, the matter should be remanded for resentencing on the

prior serious felony conviction enhancements.

Dated: April 24, 2019 Respectfully submitted,

XAVIER BECERRA

Attorney General of California
GERALD A. ENGLER

Chief Assistant Attorney General
JEFFREY M. LAURENCE

Senior Assistant Attorney General
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Supervising Deputy Attorney General
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Filed 9/24/19 (unmodified opn. attached)

CERTIFIED FOR PART iAL PU BLICATION"
IN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

FIRST APPELLATE DISTRI

DIVISION FIVE

THE PEOPLE,

Plamtiff and Respondent, 153155
.Vi
WHITTIER BUCK BUCHANAN, {Alamse Z %&urﬁw 13796

. i “t. No: 17CRO

Defendant and Appellant. et ° )

ORDER MODIFYING OPINION
) - AND DEMNYING REHEARING;
e NO CHANGE IN JUDGMENT
THE COURT:
) Respondent’s petition for rehearing is denjed., The cpinion is modified as follows:

On page 9, in the second paragragh, the first sentence is amended to: “The coust

sentenced Buchanan to an indeterminate sentence of 60 vears to life in prison, compruwa

of the following: an indeterminate term of 50 vears to }ife on count 1 (kidnapping with
intent to commit a sex crime), plus . . . .

On page 9, in the second paragraph, the third sentence is amended to: “The court
imposed a concurrent determinate term of 12 years an count "2 (assault with intent to
corhmit a sex crime) . .. .”

&

On page 11, heading C is amended to: “Section 654 Does Not Apply to Count 2,

vut the Prior Serious Felony Conviction Enhancement Atiendant to that Count Should

is

" Pursuant to California Rules of Court, mules 8.11035(k) and 8.1110, this opinion
certified for publication with the sxception of the Discu """?fn carts I, IT A, and C=I2.

N = 7

APPENT | x €1 AND D



APPENDIX "B"



~y

Run Concurrently to Count 1 and Consecutively to Count 2 if the Courf Does Not Strike
or Dismiss It Pursuant to Biil 1393.”

On page 14, paragraphs one and two are amended to read: “The court,
however, erred by ordering the prior serious felony conviction enhanceine’ntv attachéd
to count 2 to run consecutive to the sentence imposed on count 1. “IA] pfiqr serioixs ‘
felony elﬂlancément imposed on a determinate sentznce raust follow the mode of
sentencing imposed on at least one of the determinate counts.”” (People v. Tua (2018)

18 Cal.App.5th 11_36, 1139.) 1f the court does not strile or dismiss this prior serious
felony conviction enhancement under Bill 1393 (s¢e post, at pp. 15-16), the court
must order the enhancement attendant to count 2 to run concurrently to count 1 and
consecutively to count 2.” o

On page 15, in the final paragraph, the final sentence is amended to: “If the court
declines to strike or dismiss the prior serious felony conviction enhancement attached to
count 2, it must run that enhancerment concyrrently with the sentence imposed on count
1 and consecutively to count 2.”

On page 16, in the dispositicn, parenthetical (3) is amended to: “order the prior
serious felony ‘enhancement (§ 667, subd. (a)(1)) atiendant to «jountAZ to run concurrently
to count 1 and consecutively to count 2, unless the court exercises its discretion to strike
or dismiss that enhancement pursaant to Bill 1393; and” |

This modification does not affect the judgment.

Dated: ___ . — . LR



Trial Court: Alameda County Superior Court "
Trial Judge: Hon..Trina L. Thompson-Sianley
Counsel:

William J. Capriola, under appointment by the Coust of Appeal, for Defendant and
Appellant.

Kavier Becerra, Attorney General, Gerald A. Engler and Jeffrey M. Laurence, Assistant
Attorneys General, Donna M. Provenzano and Victoria Ratnikova, Deputy Attorneys
General for Plaintiff and Respondent. .
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DECLARATION OF SERVICE

1, William J. Capriola, declare that I am over eightcen years of age, am an active
member of the State Bar of California, and not a party to the within cause; my
employment address is Post Office Box 1536, Sebastopol, California 95473. My
electronic service address is huckle@sonic.net. Iserved a true copy of the attached
PETITION FOR REVIEW on each of the following, by placing same in envelopes
addressed as follows:

Superior Court of California Whittier Buchanan, BF1638

County of Alameda P.O.Box 5103
1225 Fallon Street - Delano, CA 93216

Oakland, CA 94612

Alameda County District Attorney
1225 Fallon Street .
QOakland, CA 94_612,_

Each envelope was ther, on September 26, 2019, sealed and deposited in the
United States Postal Service at Szbastopol, California, in the county in which I am
employed, with the first class postage thereon fully prepaid.

Talso electronically served from my electronic service address of
huckle@sonic.net true copies of the atiached document on September 26, 2019, upon the
following:

First District Appellate Project
eservice@ fd_ap.org

Office of the Attorney General
S'EAG.DOck'eting@in.Aca.gov

~ First Dlstrlct Court of Appcal, Division Plve
© via TrueFllmg ’

I declare under penalty of perjury that the foregoing is true and correct. Executed
at Seoastopol Cahforma this 26th day of September, 2019.

William J. Capriola
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SUPREME COUR
FILED

Court of Appeal, First Appellate District, Division Five - No. A153155  Ngy 94 2019

_ 5258214 Jorge Navarrete Glgrt
IN THE SUPREME COURT OF CALIFORNIA  Depapy ——

En Banc

THE PEOPLE, Plaintiff and Respondent,

V.

WHITTIER BUCK BUCHANAN, Defendant and Appellant.

The petition for review is denied, without prejudice to defendant’s right to seek
relief on remand under amended Penal Code section 667.5. .(See Stats. 2019, ch. 590.)

" CANTIL-SAKAUYE
Chief Justice




Name; leﬁ’zﬂ GUCH/"(HF(H
Address: KEAN VYAME SThpe PRIsoN

. B{a -—zgzz
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CALFoRMA SUPREME COVRY ,
NOLTHEAN DiSiRicT 6 F Jorge Navarrete Clerk
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_ Deputy-
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WH; l/rlE R BUcHANAN] PETITION FOR WRIT OF HABEAS CORPUS
Petitioner . No. \ S 3 l 5 5 ' |

S

VS,
Pas e of Hie State of CALiFolriA

Respondent

(To be supplied by the Clerk of the Court)

256739

INSTRUCTIONS—READ CAREFULLY

* Ifyou are challenging an order of commitment or a criminal conviction and are filing this petition in the
Superior Court, you should file it in the county that made the.order. :

* If you are challenging the conditions of your confinement and.are filing this petition in the Superior Court,
you should file it in the county in which you are confined.

* Read the entire forn before answering any questions.

* This petition must be clearly handwritten in ink or typed. You should exercise care to make sure all answers are true and correct.
"~ Because the petition includes a verification, the making of a statement that you know is false may result in a conviction for perjury.

* Answer all applicable questions in the proper spaces. If you need additional space, add an extra page and indicate that your
answer is "continued on additional-page.” - .

+ If you are filing this petition in the superior cour, you only need to file the origihal unless local rules require additional copies. Many
courts require more copies. .

+ If you are filing this petition in the Court of Appeal, file the original of the petition and one set of any supporting documents.

* If you are filing this petition in the California Supreme Court, file the criginal and 10 copies of the petition and, if separately bound,
an original and 2 copies of any supporting documents. :

"+ Notify the Clerk of the Court in writing if you change your address after filing your petition.

Approved by the Judicial Council of California for use under rule 8.380 of the California Rules of Court (as amended effective

January 1, 2018). Subsequent amendments to rule 8.380 may change the number of copies to be furnished to the Supreme Court
and Court of Appeal.
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HC-001
This petition concerns:.

[ Aconviction = * . . [ Parole : &,

B *
] A sentence " [ Credits
[ Jaitor pnson conditions [] Prison discipline -

' Slaysny
[T\Z/Other (specify): 9~‘\°$—d' /WWW JUﬂ»schJ\ON &Nshwhmehf\/ of Incapecpations; f&w&luﬁl*a/u/ Sy ra

1, ‘Yourname: WHI(T,,\: @ B U C,HA N /4:[\(
2. Where are you incarcerated? KE ﬂN \//‘\' ! } (Z ~ STf\’T—E Pﬂ f SonN

3. Why are you in custody? [E/ériminal convicton  [__] Civil commitment

Answer items a through i fo the best of your ability.
a. State reason for civil commitment or, if criminal conviction, state nature of offense and enhancements (for example, "robbery

with use of a deadly weapon"). K\D I\U/A\ F P ’c)\\ G

(With intept)

b. Penal or other code sections: - é> &7 Ca) C()

c. Name and Iocatlon of sentencing or committing court:
P\(SNL_ « DAVIDSon CoulT HOUS\_ Supelial Could oF Cziiforma

1225 HAlod STREET) am 1oz, OAKlaNS, CA D462

d. Case number: A lSB [SS /Su(}Gﬂ%Oﬂ CouaT MNe, [7CRc1B3126

e. Date convicted or committed: et [VV\AY 2, 20177
f. Date sentehced: : \)eCEYVL\O =7 %/ 2177
g. Length of sentence: CQO -y CAAS \N/ “{':6' . .

h. When do you expect to be released? A\‘J GQusT z, 2512

i Were you represented by counsel in the trial court? [ﬁ Yes [ __] No Ifyes, state the attorneys name.and address:
9\/(V(L € Qg.cl\~l (4ol Adleesidg D, Suite doo) GkLCLch_l,Q/\- 94é>‘1 Douticdy d““—*j St adtya
Ms, Cadial v\frs desmissed Cls.m IoEing Mie b o i /\Ae{—h’-;z_ WAS e LO[\/LP\_“u.d o lsPps-
SENT M\[/’?CHJ ar +era

4. 'What was the LAST plea you entered? (Check one):

[E/Notgmlty — Guitty ] Nolo contendere :} Other:

5. Ifyou pleaded not guilty, what kmd of trial did you have’7 .

[:Z]/Jury ' Ij Judge withoutajury ~ [ Submitted on transcrlpt ] Awaiting trial

HCOU! Rev. Janary 1,2008] ~ PETITION FOR WRIT OF HABEAS CORPUS . : Page 20f 6



HC-001
6. GROUNDS FOR RELIEF

Ground 1: State briefly the ground on which you base your clalm for relief. For example, "The trial court imposed an illegal
enhancement." (If you have additional grounds for relief, use a separate page for each ground. State ground 2 on page 4. For .
additional grounds, make copies of page 4 and number the additional grounds in order.)

Cﬁﬁomﬂ whas deftived of his Constrtubional flatections UNDSL THE V.S . Cop—
STITuUTiont AZTicl€s AN add v AD THE J. 3. CONSTITUTION AMENDMENTS S+h
acid b, Petitonse Whs iNCMC'ﬂW@ WTH No PlegenTMSHT o TN cTMENT
ZSsued By A GAAD Jue CoprTPindMNG THE CHARGES PRESETED CHARGQING
Permonar. WITH CAATHL. ol OTHEIWISE TN EAMouS UM AS Lequiesd BY
THE (). 5. ConsrtToTion FOf SulTert MATTer JuRisDCTVon, Dus RoQESS
AND A YALD CopNicTiON

a. Supporting facts:

Tell your story briefly without citing cases or law. If you are challenging the legality of your conviction, describe the facts on
which your conviction is based. If necessary, aftach additional pages. CAUTION: You must state facts, not conclusions. For
example, if you are claiming incompetence of counsel, you must state facts specifically setting forth what your attorney did or
failed to do and how that affected your trial. Failure to allege sufficient facts will result in the denial of your petition. (See In re
Swain (1949) 34 Cal.2d 300, 304.) A rule of thumb to follow is, who did exactly what to violate your rights at what tlme (when) or
place (where).

Petittonen s a cittzan of thae Unted sirtes., Howavar, withsut dog Plecess The Nunier -
Pl Mevtstot fon Copforation MO it Aberts, on May 2,207, [ielnapred Petihonwat ond Plocsd
his sader _angest 2gamst his will aned wcﬁm«d— his consertd; Without Apty WALt of
M—ﬂq’&\’ $\"7¢-L(Lf ’:7\/ a \U&sg and g Plopbeel by ard a@@aa\m o ap@ﬂM&how 19\1 Are (N jurtsx!
Paa,h« to Shew Plokable Cause, The Muictt! Metnopalsior Coploratiort and e foads APOSL
Co(oubk 9‘{"111;1‘(,5 laws, and Codes fo Ltthiodean Withedt fatthowas Do Placess Ushts b
fespected, O o{L 8 bout Nﬁ—q 4, 217, fehiftsrvat. Was 3/lLacsrued 'ov The Muaicigal /W&.:‘Hbsf'o-—
L et Cogfontationy and i ,ﬂn,afrs Not jnddeched by a Qlare> :)'U’Lv'; NoTe s Art D‘m\wm@j
of 4o be [E/LM(SPLC&7!> [u-aa(l\,r &Eacinl’d = E“ bs & e RT*{C’“”Nf bs '/‘b(LF a (J\id*’c> 1o
hedn the Chagaes and 4o bt g Ptea (gutliy st pat gutly wte ). As a ciHeay of
Theze nited SThtes fctiisnan Was deptived of all 1he Plivilenes amcl immusitics fhat he s
. ENFHEd b Which age 3u;/hamﬁ€€d 67 He U.S. Consiituhont. As Fhe U.S. Contshtutron

b. Supporting documents:
Atftach declarations relevant records, transcripts, or other documents supporting your claim. (See People v. Duvall (1995) 9

SCC ATHCHD MLMDMNDUM OF PoinTs A
/“VU [ H06¢14 (e S

c. Suppomng cases, rules, or.other authority (optional):
{Briefly discuss, or list by name and citation, the cases or other authorities that you think are relevant to your claim. If

necessary, attach an extra page} \C /4'{ //)‘CHQ—D N\k /\/\Oﬁ\/"\—(\l DU(’\/\
Ot fFotNTs Aty /*U{ Hormes

HC.001 Rev. January 1, 2019 ~ PETITION FOR WRIT OF HABEAS CORPUS |  Pagesals
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4 - . : HC-001
8. Did you appeal from the conviction, sentence, or commitment? [I/ers [ No If ves, give the following information:
a. Name of court ("Court of Appeal” or “Appellate Division of Superior Court"):. .
Coup of fPAd —[esT [PPAUTE DisTeeT —DiNfSiut EIVE
b. Result: Sl (PENDIRG _ ¢. Date of decision: FGN Ditqg

d. Case number or citation of opinion, if known: AIS3ISS /SVft'ﬂ-u‘ﬁfL cavat Mo. ITEL5 (3796

e. Issues raised: (1) [fial Contt E%ped by INSteocting Jury with CHCM Ne B!

2) Mpttat ShaUld bs Leman>e> 70 Miow TRt Coura TO fTie af Trfose P Sivake [lissw Pl

(3) TR Qous Fatled To Give A unipnipity EnStbeiior

f. Were you represented by counsel on appeal? ‘Z/Yes [ JNo If yes, state the attorney's name and address, if known:
Wi LM J. CAlRiotk: Po bax IS5 36 Qetpaste fol, CA. 93473\ fhHt 7c7) B2D 2432

9. Did you seek review in the California Supreme Court? ] Yes @/F\IO if yes, give the following information:
a Resut T AN Now Scellbats ey iawd _ b. Date of decision: Perding
¢. Case number or citation of opinion, if known: i\[ / ’

d. lssues raised: (1) fefthonan Wins e Pl Qo s fotiorcal Pratection 0f V-3, loni stitutrod

) febhoman Was iNcafcerafed Withe ot bairt s Indiched, Mot flesadment

3) Phhopart - Suffers Tnvolontany Ot vitobe/Slavary s \isleton o f e SHy [3th 4 (4% frnardmads
. U {
10. If your petition makes a claim regarding your conviction, sentence, or commitment that you or your attorney did not make on
appeal, e}kplain why the claim was not made on appeal (see In re Dixon (1953) 41 Cal.2d 756, 759): :
The ety discacaned infotmatron hetei was Mot TN Fhe fecord ot APAaA; NOR WAL ThEsE [359ES
Rased /0:/ My attefnsy whert @5Kd fo do S, Which s o Miscaadarys of justes anid LAAC.

11. Administrative review:
a. |f your petition concermns conditions of confinement or other claims for which there are administrative remedies, failure to exhaust
administrative remedies may result in the denial of your petition, even if it is otherwise meritorious. (See In re Dexter (1979) 25
Cal.3d 921, 925.) Explain what administrative review you sought or explain why you did not seek such review: )

T his  Papifiot Ch3lkENgEs Dug Plccsss io Arjers Fenr @ [AK
OF SupsecT Mﬁﬁalﬁu@defgﬁor\f; NO _ GAAND Jofy PRSSINTT
MepdT o R L Ndect et 0 hafo e Pehtionsr  For’ ‘A LALITARL
O Other i {s< iNLamoos  CriMme Bod  whith Pahireriet MY,
Be Duly Corvicted of @ AND T Ualor Ay SerNItuOs [
SLpusoy — Neot CSnuminonts of CoplFirte MenT

b. Did you seek the highe‘st level of administrative review available? ~[__] Yes m ‘
Attach documents that show you have exhausted your administrative remedies. (See People v. Duvall (1 995) 9 Ca/.#th 464,
474.) ’ ’ e : : o o . '

12. Other than direct appeal, have you filed é'ny other petitions, applications; or motions with respect to this conviction, co-m‘r'nitmeht, or
issue in any court, including this court? (Seelinre Clark {(1993) 5 Cal.4th 750, 767-769 and In re Miller (1941) 17 Cal:2d 734, 735:)
[] Yes Ifyes. continue with number 13, €6 if no, skip to number 15. U
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13 a. (1) Name of court: N / / \

(2) ‘Nature of proceeding {for example "habeas corpus petition"):

(3) Issuesraised: (a)

(b) ,
(4) Result (attach order or explain why unavailable): / \[ /

(5) Date of decision:

b. (1) Name of court:

(2) Nature of proceeding: : f\\ / / IA
(3) lIssues raised: (a) _ / ( / —T

(b)

(4) Result (attach order or explain why unavailable):

(5) Date of decision:

c. For additional prior petitions, applications, or motions, provide the same information on a separafe page.

o 14 If any of the courts listed in number 13 held a hearing, state name of court date of hearing, nature of hearing, and result.

/\// //—\-
17

15. Explain any delay in the discovery of the claimed grounds for relief and in raising the claims in this petition. (See In re Robbins
(1998) 18 Cal.4th 770, 780.)

Thars's po Letond ihe Q(cﬂ(s FRAN SCfEs of IMchcf‘M@*d’/ Pl sepat it by A gramd ,quy
Chase, s fetitmat fog @ Clyme actd No valid WA of Mtest Suffated by an_injuted {?vdy
Dué Prscess \islafao /“(V’UHE Qouncil Pfosed fo faise these C(a,)v\s thcN asked to ola ¥a!

16. Are you presently represented by counsel? Yes [__]No If yes, state the attorney' S name and address, if known:
NI LLEA N Y. CAPRICLA, ¥ O BoxX IS26
5’6‘6&->*7>PQL/. CALY FQ&NrA/.__ OS423

17. Do you have any petition, appeal, or other matter pendlng in any court? Yes [__] No If yes, expiain:
EHMAE  fttotney Fried 4 Lerly " Bref aud Due to Cout
el — T+ {s p(ﬁqbn\LG WiHetihdn this case Shatl Be
eMANDED Al TO Coofd ot STUKGNG / LaSadariainG,

18. If thIS petltlon might lawfully have been made to a lower court, state the circumstances justifying an apphcatlon 1o this court; .
TINe el & Lot'fon wWith these jssues &4 the @oat of AL/l This (S the
- P Plints Covpd Ncc:ssﬁfv o E¥haust -2l Qvailable Stahe Conat Aaomspics
7 [REsavE fo /U|¢$QQ N the Feoarat @ouet.

|, the under5|gned say: | am the pefitioner in this actlon | declare under penalty of perjury under the laws of the State of Cahforma that

the foregoing allegations and statements are true and correct, except as to matters that are stated on my information and belief, and as
to those matters, | believe them to be true.

Date: J"‘“f B, 25(9 - _ } Z// /’JCL_Q/ 6/4}0(2@117\_,

(stGNATL}iE OF PETITIONER)

[A -
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PROOF OF SERVICE BY MAIL

BY PERSON IN STATE CUSTODY
’ (Fed.R. Civ. P. 5; 28 U.S.C. § 1746)
I, WHI"TT/[’Eﬁ <_B U A A
I am over 18 years of age and a party to this action. 1am a resident of < e A H
AL LE Y STATC
in the county of __ K & 21N
State of California, My prison addressis: ¢ & €S o S| O 4 B
DELANS , CALTFarr(A, P22k
o JoenNE BO 2o (9

(DATE)

I served the attached: | 07€ {_'(r’k.(’g l\( | ({CQ @ ' ’L‘J[Mk‘ﬁf
- C s pPuS

(DESCRIBE DOCUMENT)

, declare:

Prison,

on the parties herein by placing true and correct copies thereof, enclosed in a sealed envelope, with postage
thereon fully paid, in the United States Mail in a deposit box.so provided at the above-named correctional
institution in which I am presently confined. The envelope was addressed as follows:

Aviat e Cattn

Hss Goloa! Gare AVS.

Sam FlARGS <o y CH. 9\-(1(07_

[ declare-under penalty of perjury under the laws of the United States of America that the foregoing

. P
Executed o “NE 32, 212 6}'}6 /ﬂgm

(DATE) (DECLARANT'’S SIGNATU}}E)

is true and correct.

Resobmitted om & AOGuST 1!, 2022

Q@SQBIM(H{(,\ or M@«bam 2, 2022

Civ-69 (Rev. 9/97) :ODMA\PCDOCS\WORDPERFECT\22832\1




