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Footnotes



1 Mr. Tribue was sentenced under the ACCA statute, but he was able to get a sentence 10 months below
the statute’s mandatory minimum sentence of 180 months. This is because the government filed a motion

pursuant to 18 U.S.C. § 3553(e) that relieved the sentencing judge of the obligation to impose a 15-year
sentence. This appeal still has consequences for Mr. Tribue, however, because if he had not been sentenced
under ACCA, the maximum sentence the law would have allowed for his firearm offense would have been

ten years. See 18 U.S.C. § 924(a)(2).
2 I note that the Fourth Circuit has also read the line of cases I’ve discussed here to prevent the government

from justifying an old ACCA sentence in new ways. See Hodge, 902 F.3d at 430–31 (discussing Bryant

and Petite); see also id. at 429 (citing Canty, 570 F.3d at 1256).
3 Worse, the panel opinion’s approach would deny relief even to a defendant who was told by the sentencing

court, “I am sentencing you based solely on the residual clause.”
4 I recognize that the Fourth Circuit has a different standard than the Eleventh Circuit for § 2255 movants

seeking Johnson relief. See United States v. Winston, 850 F.3d 677, 682 (4th Cir. 2017) (stating that

a Johnson movant succeeds by showing that his sentence “may have been” predicated on application of

the residual clause). But this standard was immaterial to the holding in Hodge.

End of Document © 2020 Thomson Reuters. No claim to original U.S. Government Works.



APPENDIX B  















Footnotes

1 Shepard v. United States, 544 U.S. 13, 125 S. Ct. 1254, 161 L.Ed.2d 205 (2005).
2 In reviewing a denial of a motion to vacate under § 2255, we review the district court's legal conclusions de

novo and its findings of fact for clear error. Stoufflet v. United States, 757 F.3d 1236, 1239 (11th Cir. 2014).

“ ‘[W]e may affirm on any ground supported by the record.’ ” Beeman, 871 F.3d at 1221 (quoting Castillo
v. United States, 816 F.3d 1300, 1303 (11th Cir. 2016)).

3 The probation officer prepared the PSI using the 2012 United States Sentencing Guidelines Manual.
4 The parties agree that Tribue's prior Florida conviction in 2006 for fleeing and eluding does not qualify as a

predicate violent felony under the ACCA. See United States v. Adams, 815 F.3d 1291, 1292-93 (11th Cir.

2016) (holding that, after Johnson, a Florida conviction for fleeing or attempting to elude is no longer an
ACCA-qualifying offense because it does not qualify under the elements or enumerated-offenses clauses).

5 The conviction in 2007 for delivery of cocaine was originally listed in Tribue's PSI as “solicitation to commit
purchase of cocaine,” but the government introduced a certified copy of the state court judgment in Tribue's

§ 2255 proceeding verifying that the conviction was for delivery of cocaine. Both the PSI and the certified
copy of the state court judgment identify the conviction as Case No. 07-CF-2641 in the Orange County Circuit
Court on June 26, 2007.

6 See Fla. Stat. § 893.13(1)(a) (providing that “a person may not sell, manufacture, or deliver, or possess with
intent to sell, manufacture, or deliver, a controlled substance”). A delivery of cocaine conviction constitutes

a second-degree felony, punishable by up to 15 years of imprisonment. Fla. Stat. §§ 893.13(1)(a)(1),

775.082(3)(d), 893.03(2)(a)(4).
7 Although the district court's order in Tribue's § 2255 proceeding incorrectly identified Tribue's third ACCA

predicate as a 2005 conviction, the record established that Tribue's third cocaine delivery conviction was in

2007. We may affirm on any ground supported by the record. Beeman, 871 F.3d at 1221.



8 Bryant v. Warden, FCC Coleman-Medium, 738 F.3d 1253 (11th Cir. 2013), overruled on other grounds by

McCarthan v. Dir. of Goodwill Indus.-Suncoast, Inc., 851 F.3d 1076 (11th Cir. 2017) (en banc).
9 After Canty, in United States v. Martinez, 606 F.3d 1303, 1305 (11th Cir. 2010), another direct appeal

case, this Court limited Canty to its facts and explained that Canty did not hold “that an appellate panel
was barred from fashioning an appropriate mandate, including allowing the government to present additional

evidence on remand for resentencing.” In Martinez, this Court read Canty to “say only that a broad mandate
for de novo resentencing was inappropriate in that case” because the government had explicitly disclaimed
reliance on other evidence at the original sentencing. Id.
Further, in Martinez, this Court held that “there were powerful reasons to allow the government to present
additional evidence” on remand in that case. Id. at 1306. This Court explained that the defendant's objection
at the sentencing hearing to a sentencing enhancement was “vague and unclear” and, therefore, under the
circumstances of the case, “a ‘just’ mandate allowed the government to introduce evidence upon remand.”
Id. This Court held that it “had the lawful power to fashion an appropriate form of relief on remand, including
permitting the presentation of further evidence.” Id.

10 In United States v. Petite, 703 F.3d 1290, 1292 n.2 (11th Cir. 2013), this Court concluded that a
fleeing and eluding offense counted as an ACCA predicate, and thus, the Court said it need not reach the
government's claim that it could substitute a different conviction. The Court's statements in a footnote in

Petite that the government on appeal cannot offer a new predicate conviction in support of an ACCA

enhancement are pure dicta. In any event, the defendant in Petite had objected at sentencing and on
direct appeal that the fleeing and eluding offense did not count substantively under the residual clause, which

also materially distinguishes Petite from this case. See id. at 1292.
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