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IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT
THE PEOPLE OF THE STATE OF ILLINOIS, ) Appeal from the
< - ) Circuit Court of
Plaintiff-Appellee, - ) Cook County.
_ ) o
V. ) No. 12 CR 15229
) . .
DAVID WILLIARD, ) Honorable
, _ ) Tommy Brewer,
Defendant-Appellant. )

Judge, presiding.

- JUSTICE ELLIS delivered the judgment of the court.
Presiding Justice Fitzgerald Smith and Justice Howse concurred in the judgment.

ORDER

1  Held: Defendant’s conviction for attempted first-degree murder affirmed. State proved
: beyond reasonable doubt that defendant was shooter. Trial counsel was not
ineffective for failing to rehabilitate ahbl witness’s credibility with readily
available information.
12  Following a bench trial, defendant David Williard was found guilty of attempted first
Idegree murder and sentenced to 31 years’ imprisonment. On appeal, defendant claims the State

failed to prove him guilty beyond a reasonable doubt, because the victim’s eyewitness
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identification was unreliable. He also argues thét his trial counse! was ineffective for failing to -
rehabilitate an alibi witness’s credibility with readily gvailable information. We affirm.

13" S .BACKGRCUND y

94 Defendant was charged -iiviﬁx,"anﬁong other things, n"lultiplé counts of attempted first
degree murder (720 ILCS 5/8-4(A) (West 2012); 720 ILCS 5/5-1(a)(1) (West 2012)) stemming
from the iuly 10, 2012 éhooting éf LamontrJ dckson."Defeﬁdaht walved his right to a Jury trial,
and the case proceeded to-a bench trial. - .

95  Attrial, Lamont Jackson testified that in"the' early mornirig hours of'.lluly 9, 2012, he was
involved in a verbal altercation with defendant, As he was talking to his fiiend and walking
backwards on a sidewalk near his hoine,‘ Jackson accidently brushed up against defendant, who
was sfanding in the middle of the sidewalk with é group of people. Defendant askéd, “what the f- -
- y;)u'doing__b‘mnpiﬁg_into me;” to which Jackson replied, “my bad.” Defendant then told
Jackson “I’'m rict no punk” in an aggressive tone. Jackson did not want 1o getinto a ﬁgh;(,,and'the
people who were étaﬁding" with defenidant intervened. During the encounter, Jackson stood four -
to five feet away from defendant; he was looking at defendant’s face for 20 to 25 seconds:
Although it was dark out, streetlights stione-down “right on top-of thé’—pav'eme'ht” where the men
were standing.

§6  Jackson and his friend continued waiking oii the sidewalk and entered his home, which
was located less than a block away. %en he gét hotne, Jackson asked his friend what ‘
defendant’s name was, and his friend responded with a name. J acksqn teétiﬁved,that he did not.

know defendant before that night; although “he may [have] seen him around” before the incident.
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€7  After Jackson and his friend were in his house for a short period of time; they left the
house and walked back toward the sidewalk, where they again ‘encountered défendant.
Defendant, who at that p-oint Wwas not weafing a shirt, walked toward Jackson and tried to “start it
back up.” Jackson noticed thajc defendant had a tattoo of a’ si;_{:poi_r.xjtevd star on his.chest;
Defendant said “what’s up now” and Jackson told him “we can take it to the stregt” if he wanted -
to fight. Defendant said “I got you,” got into a green station wagon with tinted windows, and
drove away from the scene. Jackson estimated that this second encounter lasted two to three -
minutes, and he testified that the area was illuminated by street lighting.

98 Arouﬁd lam.on Jt’lly' 10, 2012, Jackson and his friend Jerry Fort were walking back to
his house frb_m a friend’s house when they heard a sound coming frqn_i the bushes just off the
path. The men could not dgtenniqq the source of the sound and continued walking. Fort told
Jackson that he needed to use the restroom and stopped:in between two: parked cars:to-urinate:-
Jackson continued walking down the street. A short time later, Jackson “felt something” and
turned around. When he turned around, he saw Qefendant wearing a-hood and pointing a gun-
toward him. He was able look dirc?ctly at defepdant’s face from a foot away for _“a,éouplc of
seconds.” Jackson fgrther testified thét the area was iuuﬁ;inategt by.street lighting:and porch:-
lights.on nearb}gﬁ,h@usesi;; |

19  Jackson hit defendant’s arm, and the gun discharged. Defendant then shot hnn in the right
thlgh Jackson fell to the ground, and defendant shot h1m a total of seven times. in the back, side, -
and nght thigh. Defendant then ran away. When police responded to the scene, Jackson said that -

“Midnight” had shot him.
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910 On July 12, 2012, Hazel Crest Police Detective Ed Beard visited Jackson in the hospital.
During the visit, Jackson told Detective Beard that “Midnight™ shot him and gave Detective .
Beard a physical description of defendant. After signing a lineup advisory from, Jackson viewed

a photo-array and identified a photograph of defendant. He testified that he had no doubt that

Anfremdnit cxvam 4han wenamnce eorlen Toad Ld Lien
ULICLIUALIL Wad WIv PU1dULL W1V Lad dLIUL 11LLIL.

11 On _croés-exami,natio@ J ackson tesﬁﬁéd that he had | consumed a sho{ of alcchol on the
night of the shooting but denied telling Detective Beard that he was walking home “to get back-
to bis drink.” He explained that defendax.ltfs hood was up over his head but was not tightly
wrapped around his face. He didnof recall telling Detective Beard that the hood a“was“plﬂle‘d,to»‘ .
. his face tightly.” He did not recall telling Detective Beard that the shooter had a tattoo, on his
chest, because the shooter was wearing a hoodie and it would be “impossible to see [his] chestv
through his hoodie.” -
912 _Hazel C_re_st Police Of_ﬁcgr Alicia Pén_ningtqn_ t_estiﬁed that axound 1:15 am. on July 10, |
2012, she responded to ,av“'_shots fired” call in the vicinity of 2143 West 171st Street. When she
arrived on scéne, .Ofﬁc;er Pgnﬂngon found Jackson lying on his baék and;bleedjng ﬂ#ough his/ '
shirt. Jackson told her that he had been shet by “Midnight.” On cross-examination, Officer
Pennington testified that she had talked to Jerry Fort, who was also at the scene, and that he was
unable to name the person who. had shot J a'ck_son.: -
913" Detective Beard testified that he réspc)nded to the sﬁooting and spoke to Fort. During that
conversation, Detective Beard leaxned that Jackson had indicated that a man named “Midnight”

had shot him. On July 12, 2102, Detective Beard went to the hospital to interview Jackson, who

- told him that he was shot by a man named-“Midnight” and that the man who shot him had a

-4-
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tattoo of a six-pointed star on his chest. Upon speaking with other police officers, Detective |
Beard l.ea_med that defendant went by the nickname “Midnight.”
{14« Based on this information, Detective Beard compiled 4 'six-person photo‘array, and
sh(;wed it to Jackson. After signing a lineqp advisory form, Jackson identi‘ﬁed a photograph of - .
defendant as the man who had shot him. |
915 Detective Beard eventually found defendant in Carbondale, IHinéis', and arrested him. -
Accofding to DétectiveBeard, while defendant was being booked, he started talking about the -
events that took place “on Sunday” and stated, without prompting or questioning, that he “felt he
was getting set up for a fight because of the subject walking towards him on the sidewalic.” g
f1 6"~ In addition, Detective Beard testified, thaton July 10, 2012, Fort told him that the shooter
wés beMeen 5 feet 11 inéhes and 6 feet tall and had a dark skin complexion and a thick build. ~
On cross-examination, Detective Beard testified that Jackson had told him that he and Fort had
been walking hbme to “get his drink.” |
: 1[ 17 Shacora Mohead testified that she was with defendant, who had the nickname
“Midnight,” in the early morning hours of July 9, 2012. While sitting in her green station wagon,
she observed defendant and Jackson have a \;e:bal argument after Jackson bumped into th on -
the sidewalk. She testified that defendant reacted calmly and told Jackson that he was too close -
to him. Jackson said “my bad” but bégan yelling and sweafing at defendant. When it looked like
the men were going to fight each other, Mohead told defendant to get in her vehiclé.'As sheand -
defendant began to drive away, Jackson stood up on a light pole and said “come on, bitch, T will

stomp your mother---ing ass up under this motherf-—ing light.” On July 13, 2012, Mohead spoke
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with Deteqtiye Beard and id_cnti’ﬁ:ed‘ a photograph of Jackson as “the guy that Midnight éot into a
fight with.”
918 . On cross-examination, Mohead éxplained that she watched Jackson and defendant out of
a side mitror, and that the men were not standing under a streetlight when they were arguing..
Defendant did not say anything to Jackson when he got into the-vehicle: -
7197, The parties stipulated that Doctor Jane Lee, a trauma speciafist at Christ Hospital, would
testify that shé examined J éckson and found three gunshot wounds to his lleft« thigh, three gunshot |
wounds to his pelvic region, and one gunshot wound to his right tl:ugh These wcl_mds required
niuitiple surgeries over the course of the 18 days that Jackson remained in the hospita..l‘.'Upon.
admission to the hospital, Jackson hada blood alcohol content (BAC).of .033 grams_.per,deciliterb:\,
920 - The parties atso stipulated that Hazel Crest Police Officer Rollins.would testify that he
recov?red six 9 nﬁllﬁnet@r shell casings at 2143 W.. 171st Street. The parties further stipulated

_ that Jeffrey Parise, a bﬂlistics expert with the Illinois State_ Police Crime Lab, would testify the-.
six cartridges Officer Rollms recovered were fired from the same gun.
921  Duringthe defendml s case-in-chief, Fort testified that in the e-arly morning hours of July
10, he, Jackson, and two other ‘men were smoking, drinking; and. playing a'game in Jackson’s
basement. When the other men left the house Fackson and Fort went outside to see them off.
After the men drove away, Jackson and Fort walked to-a friend’s house, where people‘were
standing on a back porch socializing. After étaying at the friend’s house for five to ten ‘rninutes;
Jackson: toidv F'ért that-he" warited to-go-back home to grab a drink; and the two men began to walk
back to Jackson’s house. On thé way back, the men heard a noise comé from the bushes but

continued walking because they could not see what was making the noise.
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T 22: Fort then walked off of the sidewalk to urinate and saw s6meone wearing a black hoodie
run past him. After the person in the hoodie exited his field of view Fort heard gunshots. Fort |
went back to the sidewalk and saw Jackson lying on the gxound 40 to-45 feet away. He testlﬁed -
that the street had street lighting, but that all- of the street lights were on:the opposite side of the
‘street, and that Jackson was.lying in“‘-a dark-area between two streetlights. The person with the
black hoodie was standing over Jackson. Fort could not see the person’s face, and testified that
the person’s hood was “kindhf like real tight, like they-had the strings pulled tight.” When =
officers arrived on the _sé;ene, he told them‘ that he did rot knovtz who. the shooter had heen. A e
couple of days later, he went to the Hazel Crest‘policé station to speak with Detective Beard. He
ct)uld not recall the details of his conversations with Detective Beard bécause he was “kinti ‘of S
shooken [sic] up.” He testified that defendant’s nickname was “Midﬁight,” and that he had
known defendant for 10 or,.12v years, but that he did not see defendant at.the scene of the . - -
shooting. |
9°23%" On cross-examination, Fort dgnied-telli_ng Detective Beard that the shooter has been 5
feet 10 inches to 6 feet tall or that he had a dark skin complexion and a thick build. On the night -
of the shooting, Jacksgn tolti Fort that “Midnight”> had Sth him..
924  Shonta Baker testified that shérgmember.edﬁ July.9; 2012; because 1-hler favorite television
show “Love & Hip Hop” was on ét‘ 7 p.m.. On:Mondays, a rerun-of “Love & Hip th” airsat7
‘pm.anda hew episode airs.at 7:30 p:m. At:10 that morning, Baker’s boyfriend Marcus left ‘hef :
" apartment to go to the store. Defendant, who wasMarcﬁs’s friend, knocked on the door to the
apartment at 10:30 a.m. Baker told defendant that he would have to wait until Marcus came

home before he could come in the apartment. When Marcus came home at 10:45 a.m., he and
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“defendant entered the apartment. Baker made breakfast at 11 a.m., and they finished eating
breakfast at 11;.30 a.m. At sometime.between 2 or 3 p'.m;,;.defendé.nt left the-baparlinent to geta
pizza from a restaurant “right up the street” and returned to the apartiment by 4 p.m. Defendant
was still at Ba_kerfs‘ apartment when ‘fi@ve & Hip Hop” came on and did not leave her apgrtment
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20,:1.2;, defendant was at her house.

925 On cross-examination, Baker explained that defendant stayed at her apartment from the
evening of July 9 until 11p.m. on July 10 because her car had broken down and he was waiting
for a ride. She denied telling a State’s Attorney»investigétor that sﬁe‘did not see defendant on
Tuesday, July 10, 2012. She also denied telling the investigator that “she was unsure ﬁat ‘-’t,he'

~ shooting took place on Tuesday at 1,:15~a.m.. [,] but even if [she] was mistaken, v[defendant] didn’t
comé until Tuesday at 11:30 in the moming.”_

9 26 In rebuttal_, State’s Aﬁqmey.inv¢sti"gé,tor'Mg1fta- Kyichafcz_yk tcstiﬁ'ed that she intervigwéd )
Baker on October 30, 2014. Baker told her that she saw-defendant on the day of the shpoting; but
that he did not stay at her house. Baker expressed uncertainty about the time and date of the
shooting but told Kucharczyk that “even if shg was mistaken—that he came on Tuesday rather - -
than Wednesday—that he came at 11:30 a.mi.”

927 On cross-examination; .Kucharézyk testified that Baker had told her that she was

- uncertain about the dates that she was speaking about. Baker did not sign Kucharczyk’s report

and was not under oath when she spoke to her.
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928 On redirect examination, _Kucharczyk testified that Baker told her that new episodes of -
“Love & Hip Hop” airon W e,dnesday, and that defendant must have come to her houseona -~
Wednesday (i.e., the day after the shooting). - -

729% During closing argument, defense counsel ér'gued that Jackson’s identification of - -
defendant was unreliable be'causelof his poor opportunity to obseive the shooter and low degree

| of attention at the tiﬁle of the shooting. Counsel also argued that Baker ére‘dibly— testified that new '/
episodes of “Love & Hip pr” air on Mondays, and that defendant had-stayed at her house from’
'Monday. evening until Tuesday at 11;30 pm.

9:30%- The mm court found defendant guilty of atterﬁpted ﬁrét degree murder and aggravated
battery. The court ﬁoted that it found Jackson’s testimony to be “coherent, consistent, and
credible.” The court found Baker’s testimony that defendant had been at her house from 10:45
am. on July 9 to 11 p.m. on July 10, because he could not find aride, to be incredible. It also “
found that Baker’s testimony was “‘totally'impca.ch[ed]”' by Kucharczyk. After a senténcing
hearing, the court merged one count of attempted first degree murder and the aggravated battery
count linto the remaining attempted first degree murder count and sexitenced.defendant to31 -
years’ imprisonment. This appeal followed. - | |

131 | - ANALYSIS

932 Defendant claims thét the State failed to prove him guilty beyond a reasonable doubt, as
Jackson’s identification was unreliab.lé,' and there was no forensic evidence linking him to the
shooting.

9 33 When reviewing a challenge to the sufficiency of the evi'dence,_the question is whether,

viewing the evidence in the light most favoi'able to the State, any rational trier of fact could find
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the elements of the offense proven beyond a reasonable doubt. People v. Brown, 2013 IL
114196, § 48. A reviewing court must decide whether, after viewing the evidence in the light
most favorable to ihq prosggutiop,__apy r_atipngl trier of fact qquld have found the césential
elements of the offense beyond a reasonable doubt. People.v. Lloyd, 2013 IL 113510,  42. This-
prosecution. ':(.Zfz{nrvzsing('t_qm, 212 nl. 2d at 280. It is the respopsibility of fhe trief of 'fa'ct to resolve
conﬂicts in the testimony; weigh the evidence, aﬁd draw reasonable inferences from the facts.
People v. Murphy, 201 7 IL App (1st) 142092,,1[ 9. A reviewing court will not subsﬁtﬁte-its
judgment for that of the_ trier‘ pf fac'_c on qﬁestio_ns in\-z(ol'\?ingvthe weig‘ht._o.f the evidence or the
crgdi_bility of the witpésses, and will reverse a defendant’s conviction only where thé evidence is
So unreasonable, ,imprqbab‘lq,_.or unsatisfag:tory that a rgasonablc doubt regarding défendant’s :
guilt remains. Id.

934  “Itis well established that a single witness’s identification is sufficient to sustain a  :
conviction if the wimgss viewed the accused under circumstances _pemlitting a positive
identiﬁcation.”‘ Pe:ople_;,.’_vi Starks, 2014.IL App (1st) 121169, ] 48. When assessing identification
testimony, this court relies on the factors set out by the United States Supreme Coﬁrt in Neil v..
Biggers,; 409 U.S. 188, 199-200 (1972). Id. Those factors are: (1) the opportunity the witness had
to viéw the offender at the time of the offense; (2) the Mmc§s7s degree of attention; (3) the -
accuracy of the w_ipiess’s prior description of thc' foc_:ndér; (4) the level of certainty demonstrated
by the wit_n_es:s at the identiﬁcation confronfation; and (5) the length of time between the crime-
and the identiﬁcaﬁon confrontation. Id. (citing Biggers, 409 U.S. at 199-200). “In addition to

these specific factors, courts also consider the totality of the circumstances when reviewing the.

-10%-
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reliability of an identification.” People v. Dereadt, 2013 IL App'(2d) 120323, § 24 (citing
Biggers, 409 USS. at 199-200).
9357 In his appellate brief, defendant concedes that the last three Bzggers factors—the
accuracy of the prior descnptlon the witness’ level of certamty, and the mterval between the
crime and the identification—“do not weigh in [his]” favor.'NeVertheles's defendant contends
Athat Jackson had a poor opportumty t0’observe the shooter that his degree of attentlon was
compromised, and that Jackson incorrectly identified him as a result of their earlier encounters
We cannot agree. |
§:36:- Regarding the first factor, Jackson testiﬁed that immediately before the shooﬁng, he
looked 'directly at defendant’s face from a foot away for “a couple:of:seconds.” He ekplained that
the area was illuminated by- streetslirgh'ts and the porch lights of nearby houses. Our supreme
court has upheld identiﬁcaﬁons made after viewing the offender for similar amounts of time, . =
even under less than ideal lighting conditions. People v. Herrett, 137 Til. 2d 195, 200, 204 (1990)
(finding thar witness had sufficient oopo'rtunity to view offender when he saw him for “several
seconds” in dimly lit pawnshop). And the fact that Jackson had had recent, prolonged
interactions with defendant weighs m favor of the reliability of his identification of defendant. *
People v. Joiner, 2018 IL App (Ist) 150343, 9 49 (noting that witness’s familiarity with ‘v
defendant weighs in favor of his identificatior of defendant). |
937 Defendant argues that’ Jerry Fort’s testrmony that the offender was wearing a hood pulled
tightly around his head, that the shootlng occurred on a dark portion of the street, and that he
could not identify the defendant as the shooter, demonstrates that Jackson had a. poor opportunity

to view the shooter. We do not agree. Jackson and Fort are different people, and they had

11 -
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- different opportuaities to view the shooter. While Fort saw the shooter run by him as he stood off
the sidewalk while urinating and later saw the shooter from'45 feet away, J acksqn observed the
shoeter from a distance of one foot. Jackson testiﬁea that the shooter was wearing a hood,-and
that the hood was “a little tight,” but the-hood was not “wrapped around the shooter’s face.” He
also testified that the area was illuminated by street lights. andllightirig:- from nearby houses. -

fact, to resolve any conflicts in the testimony. People v. Gray, 2017 IL 120958, § 35 (“It is the
responsibility of the trier of fact to resoi've. conflicts in the testimony, weigh the evidence, and
draw reasonable infer'en_ces. from the facts.”), .

138 The second Biggers factor-—the witness’s degree of attehtibn‘—l—alslo' favors the State.
Jacksoen testified the shootef came up from behind him and pointed a gun at the back of his head.
When he turned around, he saw defendant, whotn he had secm the day before. After the
shooting, Jackson watched defendant run away and was able t_ov call the police on his cell phone.
Jackson’s detailed narration of events does not suggest that his degree of attention was
compromised at the time of the shooting, apd,- accOrdingly, this factor weighs in favor of the
feli'abilify; of his identification of defenciant.; People v. Mister,"2016 fL App (4th) 130180,  106. ;
939 | Defendant contends tha* Jackson’s degfee of attenition was compromised by the fact that
he had been drinking that night. Jackson: tésﬁﬁed thiit he had a shiot of alcohol earlier in the -
evering, and his BAC was".033 grams per deciliter when he was adinitted to the hospital.
However, Jackson’s BAC was less than half of the legal limit to drive acar in Illinois. See 625
ILCS 5/11-501(a)(1) (West 2016).. Further-,"there: isno indication'in the record that his-degree of. -

attention was affected by his consumption.of alcohiol: See Péople v. Carini; 254 1L, App.3d 1,

-12 -
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10+(1993) (identification upheld where trier of fact was adeqﬁately informed of victim’s alcohol . -
consumption and victim testified that she was not intoxicated at the time of the attack).

940 Defendant also conter‘lds, citing's‘cieﬂti'ﬁc studies, that Jackson’s degree of attention was - "
compromised because of the presence of a weapon and the high degree of stfess surrounding the
encounter. He claims, citing Peup_le'- v. Lerma;2016 IL 118496, that this court can take judicial
notice of the studies, even though they were not:presented' at trial. However, the issue presented -
in Lérma was whethier a trial court abused 1ts discretion by denying the defendant’s request to
have an expert witness.testify about the: reliabilit;ylo_f eyewitness idenﬁﬁcations. Id at 925. Here, -
defendant did not attempt to céll an expert witness at trial, and did not attempt to present these
studies to the trial court. As such, the reasoning of Lerma does not apply to this case, and we will
not consider scientific studies that were raised for the first time on appeal. See People v. Heaton,
266 I11. App 3d 469, 477 (1994) (“Judicial notice cannot be extended to permit the ~introductioﬁ =
of new factual evidence not presented to the trial court.”); People v. Mehlberg, 249 Ill. App. 34 -
499, 531-32 (1993) (citations to such studies on appcdl constituted “an vatt-empt to interject
expert-bpinion evidence into the record” that was nei_tﬁer subject.-to cross-examination by the .
State nor considered by the trial court). |
741 Defendant has conceded that.Ihe-Iast_,Ihree Biggers. factors do not weigh against the
reliability of Jackson’s identification.- We firid that the third t_Biggerfs factor, the accuracy of the~
‘witness’s prior description of defendant, is neutral in this case; as the record does not contain thie -
specific: de_tails_': of any_phys.ical;des'cription of the:shooter that J ac}ksonl gave to the police:: -

942 However, the iast two Biggers factors, the level of certainty demonstrated by the witness

and the length of time between the crime and the identification, weigh decisively in favor of the

-13 -
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reliability of Jackson’s identification: Jackson immediately: informed responding officers and
Detective Beard that he was shc.)t-by “Midnight” and picked defendant, whom he knew as
“Midnight,” out of a photo array. twe days after the shooting. He also testified that he “had no
doubt” that defendant wa;.é the sh00t:er.;-17hus,- we find that the Bigéers factors, and the totality of
the circumstances sufroimc‘_iing the 1dentification, -yveighin favor of the reliability of Jackson’s
identiﬁcation of defendant as the shooter. Aé-the téstimony of a single witne:ss' ié sufficient to
sustain a conviction, we cannot say that no rational trier of fact could have found defendant -
guilty of attempt first degree mufdcr. See Starks, 2014 IL App (1st) 121169, § 48.

943" We néx; considér defendant’s argument that trial counsel was ineffective for failing to
rehabilitate Baker’é credibility by intxbducing evidence that new episodes of “Love & Hip Hop”

" air on Mondays. He claims this.evidence was readily available to trial counsel and would have
strengthened Baker’s testimony that héwas‘ with her at the time of the sh00ting, as well as cast
doubt on: Kucharczyk’s testimony fchat Baker told her that defendant was at her houseona
Wednesday. .

944  Ineffective assistance of counse! claims are governed by the familiar two-part test set
forth in Strickland v. Washington, 466 U.S. 668 (I-984)."Péop‘le V. Manning,“ 241 11L. 2d 319, 326
(201 1). Under Strickland, to establish an ineffective assistance of counsel claim, a defendant
must show: (1) “counsel’s performance was deficient™ and (2) “the deficient pé;formance |
prejudiced the defense.” S#icklénd, 466 U.S. at 687. To prove deficient performance, a
defendant must show “that counsel’s perfonﬂance was objectively unreasonable under prevailing

professional norms.” People v. Domdgala, 2013 IL 113688, § 36. Under this prong, a defendant

-14 -
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. “must overcome the strong presumption_ that the challenged action or inacﬁon rﬁéy'have Be;n the
product of sound trial strategy.” Strickland, 466.U.S. at 688. |
945. “To establish prejudice, a defendant must show that but for counsel’s deficiency, ‘thereis. ‘.
a reasonable prdbability that 1h¢~r,e"sult of the proceeding would have been different.” ” People v.
Brown, 2015 I App (1st) 122940, § 47 (quoting People v. Houston;, 229 IlL. 2d 1, 11 (2008)). A :
reasonable ﬁrobability is “a probability sufﬁcient to undermine confidence in the outcome.” - -
Strickland, 466 U.S. at 694;

Y46 Here, we find that defendant’s claim fails, because he cannot show a reasonable
probability that ﬁe introduction of evidence that new episodes of “Love & Hip Hop” aired on -
Mondays would have changed the result of his trial. See People v. Brown, 2017 IL App (1st)
142877, 9 55 (ineﬁ'eibtive'aSsistance‘ claims may be resolved:on prejudice grounds without=.
reaching the issue of deficient performance). Although thie:circuit:court-found that Kucharczyk’s:
testimony impeached Baker’s testimony regarding which day.“Love:& Hip Hop? aired.and;.... .
therefqre, which day defendant was at her apartment, it also discredited Baker’s testimony
because it found her explanation for the extraordinary length of defendant’s visit to her
apartment—fhat defendant was waiting for a ride because his car broke down—was - -

unbelievable. The court specifically stated: =
“There is testimony of the alibi witness who testified that the defehdant -
- was-at her house, in essence; for-about 36 hours from 10:45 on July 9th d.ll the

way to 11:00 p.m. on July 10th.
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‘But what’s interesting, she indicated during the course of her testimony a-
couple of times, maybe three times, that he was there all that time because he
couldn’t get a ride.

I don’t find that éredible. She said their car was broken down. It’s almost
like he was stuck there for 36 hours. I don’t beiieve that. 1 don’f find her credibie
in that rega.r. >

947  Thus, even if trial counsel had rehabilitated Baker by showing that “Love & Hip Hop”

aired on Mondays; it is not reasonably probable that the outcome at trial would have changed.
| Défendaﬁt’ s- ineffectiye assistance of counsel claim therefore fails.

?[[48 | CONCLUSION

949 For the foregoing reasons, we affirm the judgment of thé‘ circuit court of Cook County.

150 Affirmed."
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IN THE
APPELLATE COURT OF ILLINOIS
FIRST DISTRICT

THE PEOPLE OF THE STATE OF ILLINOIS,

) Appeal from the
‘ : ) Circuit Court of

Plaintiff-Appellee, ) Cook County

. ) .
\2 ) 12CR 15229
| - | ) |
DAVID WILLIARD, ) Honorable

' : ) Tommy Brewer,
Defendant-Appellant. ) Judge Presiding.

ORDER

This cause commg to be heard on Appellant's Petltlon for Rehearing, the Court being
fully advised in the premises; =

IT IS ORDERED that the Petition for Rehearing is denied.

Justice - :

Justice

ORDER ENTERED
MAR 14 2019

APPELLATE COURT FIRST DISTRICT



APPENDIX C

DENTAL OF PETITION FOR LEAVE TO APPEAL BY THE
ILLINOIS SUPREME COURT
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SUPREME COURT OF ILLINOIS

SUPREME COURT BUILDING
200 East Capitol Avenue
SPRINGFIELD, ILLINOIS 62701-1721
(217) 782-2035

David Williard FIRST DISTRICT OFFICE

' 160 North LaSalle Street, 20th Floor
Reg. No. B-78807 Chicago, IL 60601-3103
Lawrence Correctional Center (312) 793-1332
10930 Lawrence Road TDD: (312) 793-6185

Sumner IL 62466
March 25, 2020

inre:  People State of iilinois, respondent, v. David Wiiiiard, petitioner.

125716

The Supreme Court today DENIED the Petition for Leave to Appeal in the above
entitled cause.

The mandate of this Court will issue to the Appellate Court on 04/29/2020.

Very truly yours,

CM%’TZ@‘ (ssboet

Clerk of the Supreme Court



