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INTRODUCTION

Peter Patrlek LaForte nleaoed gullty to one count of aesauit V\uthra deadl); t%/eapon '
or force likely to produc‘e great bod11y 1nJury (Pen Code § 245 subd. (a)(l)) 1 admitted.
he inflicted great bodlly 1njury on the Vlctlm (§ 12022 7 subd. (a)) and admitted he
suffered one prior serious felony conv1ct10n (8§ 667 subd (a)(1), 668, 1192.7, subd. (c)),
and one prior strike conviction (§§ 667, subds. (b)-(i), 668, 1170.12). After LaForte
accepted the plea, LaForte s trial ’counsel 1nformed the trial court he had mlsadv1sed
LaForte regarding the consequences of the plea. Therefore 4.tr1a‘l eoun‘sel .requvested the
apporntment of nevt/ conﬂlct free counsel to file a motion to w1thdraw the plea on
LaForte's behalf. At the insistence of LaForte however the court demed the request and
imposed a stipulated prison sentence of. nrne:yea_rs: for the charged offense. |

‘LaForte.contends the.trial.court interfered with-his. constitutional right to :conflict-
free counsel by coercing him into foregoing a consultation with,feonﬂi"ct-‘free,c_ou,_nsel e
regarding a possible plea withdrawal. He further claims he was deprived of conflict-free

- counsel when the court denied the requestg'.to appoint substitute counsel and sentenced

him. We reject these contenti_ons and affirm the judgment.

I All further statutory references are to the Penal Code unless otherwise noted.
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. BACKGROUND. . © |
A
- According to the probation report, LaForte, entered a retail store and attempted to
conceal a bottle of vodka under his clothing. A store employee witnessed the attempted
concealment and confronted.LaFdrte. LaForte removed the bottle from under his
| clothing and struck the: employee with.it; causing him to:suffer a laceration..

LaForte was charged by information with .one count of assault with a deadly = -
weapon or force likely to produce great-bodily injury. (§ 245, subd. (a)(1).) The .
information alleged LaForte used a dangerous or-deadly weapon (§ 1192.7; subd.

- (c)(23)), .and inﬂicted -‘gr,ea.t bodily injury. on the wictim (id.; subd., (c)(-&)b § 12022.7, subd:
(a)). It further alleged he -sﬁffe‘r_ed three prior pricon.terms (§ 667.5,-subd. (b)), on¢ prior. |
serious felony conviction (§§ 667,:subd. (a)(1),.668; _11192.7;;;§ubd,l(c)),- and ong prior
strike conviction (§§ 667, subds. (b)(i), 668;;1170.12) i wesr. T e v L

LaForte pleaded-guilty to the charged offense, admitted he inflicted great bodily
injury on the victim, and admitted he suffered:the prier serious felony Ecgﬁviction,and the
prior strike conviction.. In exchange, the remaining: allegations were dismis_s»ed. The plea
contained a stipulated sentence of nine years, plus 16-months for an offense-in:a separate ..
| case, for an aggregate term of 10 years four months.. |
A R i B e

At the outset of the senteneing hearing, LaForte's.retained.counsel informed the

court he "made a mistake" while advising LaForte about the plea. He stated he

3



previously believed—and advised LaForte—the offense to which LaForte pleaded guilty
was a serious felony. (§ 1192.7, subd.’(€)) ‘Buit, based on LaForte's admission that he '
inflicted great bodily injury on the victim, thé- offense Wﬁs a violent felony. (§ 667.5,
subd. (¢)(8).) According:to LaForte's counsel; LaForte was "adamant" he would not
plead guilty to & violent felony. Based on the mistake, LaForte's counsel asked the court
to appoint new counsel to file a.niotion to’"withdraw the pled on LaForte's behalf.:

The court initially granted the request and informed the parties it-would appoint a
public defender. HOtWeifer; it then advised L:aForte it wanted him to: "'k'n‘ow the risks" of a
plea withdrawal. It advised him his potential exposure would-be'greater than nine -
years%upWardé of 20 years:=-if he were to ":get"[]ihiswish'and ...-withdraw his plea ...."
Further, it stated the prosecution was. edger-to prove the great bodily injury allégation and
may be unwilling to negotiate 'a'new deal if he-wereto withdraw his plea. - LaF orte
replied, "T'lI'take the ten'years. I'll takethe'tert y-ears, four months." .'

The court did not immediatély procéed:to sentencing and instéad responded: "I -
want 'you to talk to-your lawyer fora fewminutes and make sure'it's"Wwhat you'want to do.
If it's what you want to-d6; thatisfine (] .o [1] [T]here is alot on the line here for
you. And I don't khow. what.you want to do, sir, that is why I suggeét you talk to your
lawyer for 4 few minutes, see-how you'want to-go forward. - []] If yot ~Wéﬂt‘rﬁe to’
appoint [a] puvblic defender and look at Withdrawing this plea, I'will do that. If;you want
to do that, we will set the date for some time next week. If you don't want to do that and
you want to'go fOrW‘ard :w-i.th':_lthe?sentencing, tell your lawyerand we can do that too."



LaForte's.counsel-then stated he was incomfortable with his continued
representation of-LaForte. .He.prop;osed.th-e court. éschg,_duie,tﬁe hearing to appoint new
counsel and, in the interim, he' would consult with;L.aForte:about his. litigaticn options.
The couit agreed to put the matter-over, as:counsel requested; but L.aForte interjected as. -
follows: "[TThe thirigs [céunsel_ has] said to me¢ have been incorrect, okay.... [1] ... [{] I
just want—I want—L.et's finish this today, okay. []] ...:[]] I mean, why don't I just say
I'm going to get sentenced.today? Why can't]- Vj,us't‘ get Sﬁnt@nced today:where.this is over,
okay? You said what you said, [ -agree what ycu're saying. .L:et me get the ten years, four
months. Let's—done.: We're done. : Thern: we're done: ,I-mﬁzin—.l';me_a.n; we can be done.
[] Why bring it back next week?: I'm saying—you know:what I meéan....c Isaid no, I ;
don't wantto.discuss it, I'm ready. I'll take ten years four months." .- .

The court adjourned proceedings to;pérmiﬁ.Lanrtéfarid‘his cournsel to é,onfer.
According to LaForte's counsel; he advised his elient during:the adjournment that it was
in his-interests to withdraw th.é plea;.but LaForte insisted ﬂh,e._'g!»,wa_s_ going.to go forward
against [counsel's] édvice.“ - After the hea?r.ing::resumed,--sthe,,_co;ujrt asked LaForte and his,
counsel if they were prepared.to-proceed with sentencing and both: answered in the
affirmative. The court then sentenced LaForte=t,d;nine years in prison for the charged . -
offense, plus 16 months for the separate offenise not at issue in this appeal.

After sentencing, LaForte's counsel filed a motion to be relieved as counsel and for
appointment of a public defender.: The motion stated that-LaForte.claimed ineffective

assistance of counsel based on his.counsel!s misadvice.and; therefore, a-conflict in
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representation existed. It stated, "continufed] -attemptéz[’were-] ‘being‘made by [trial]

~ counsel to:try to assisti[LaForte]" and, in fact, counsel had twice attempted to "bring him
. into court" to "make a:knowing and‘intelligent decision as to his'plea ...:" It further: -
sté’ted LaForte "need[ed]to have ..; new:¢ounsel advise him what to,do because he [was]
hot"’listeﬂiﬁg to [hisicounsel]-even:though [his counsel:was] trying to help-hirh." -

- At the hearing on the motion to'withdraw as coursel and appoint a public
defender, the court stated it wiasnot inclined to:relieve counsel, butiit-would. "appoint
public defenders,” presumably as co-counsel. TlaForte interjected:; "I didn't ask to get-
this court date, okay? :He did it; okay?-‘He did-it.. I'm don¢: ‘I'm-sentenced: It's over. .-
He's the one doing 'a'l'l"‘.this.right‘-noxz;z.j {9} -- - [9]For whatever reason, he wants to get a .
public defender to try tocleanup-his mess—whatéver. 1 don't know.: 'I. don't know why
he's doing it." B‘uf I'didn't:ask for this:couirt: date; and.we're done:* I'm sentenced."

“Thie'court asked LaForte whether he was:trying to withdraw his plea and he stated,
"[n]o:"It'then asked himwhether-he was trying to:modify his sentence and e stated, -
"[n]o." Finally, it asked him vw.he'the.r he:wanted the'court 10 cdlendar a hearing to address
a motion to withdraw-thé:pled and he s’t’ﬁte‘d;'":[n]o;" ‘Following this colloquy; the court
denied the pending motion to appoint-a public.defender.-- = :<:1 ~ ao

B AR U | § AUE R S SR S S St ST T
DISCUSSION

On appeal, LaForte contends hiscounsel's-erroneous advice regarding the plea

created a conflict of interest between: hinmi:and his counsel. He'claims the error resulted in
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a conflict of interest:because any plea withdrawal motion he'might have filed. in the-trial
court' would-have required him:to argue he: relied_, on his counsei's flawed advice. This, in
turn; would have required counsel to admit He:rendered:inéffective assistance, which S
LaForte describes as an obvious conflict of. interest between attorney and client. "

-~ "'A criminal defendant is guaranteéd the right to:the assistance of coursel by the
Sixth Amendment to the United States Constitution and article I, section 15.0f thei
California Constitution: This constitutional-right includes-the correlative right to
representation free from'any conflict of interest-that undermines;counsel's loyalty to his
or-her client.' " (People.v.:Rices (2017) 4.Cal.5th:49,.65.).+" 'As:a:generalvpropositio'n, )
such conflicts "embrace al situations in ‘which :an?'at‘témey;'sfloyalty;,.to,iOr.-efforts;on o |
- behalf of, a client are threatened by:his responsibilities:to another.client or a third person
or his own interests:":" (Pegple v.. Doolin {2009) 45 Cal.4th 390, 417 (Doolin):) The
guaranty of conflict-free counsei "protects the 'defendanthHQ~retains his own counsel to
‘the same degree and in'the same mahner:a$ it protects:the defendant-for. whom. counsel is.
appointed, and récognizes no:distinction between -_t{;he‘tWo.ll. {(People v.:Bonin (1989) 47
Cal.3d 808, 834 (Bonin).). i-t1- * % - i lngccnmnt e s st s

In view of the alleged conflict of interest between LaForfe and his counsel,
LaForte contends:theitrial court's statements to him during thée.sentencing hearing
"inaccurately," "misleadingly," and "intimidatingly” discouraged-him from-consulting
with conflict-free e,ounsél,. Wev conclude there is no merit to .'thi;s‘-‘a_rgtgment‘ because the |
court did not discourage him frpm consulting<conﬂic‘t.-_lfree-;c(’é)unsel-.:; Quite the opposite, it

stated.it would "appoint [a] public:defender to-[the] matter™and "put [the case] on for
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appointment of {a] public défeﬁder? '—exactly thé:relief that was requested. Even after
LaForte stated he‘fwi's_hed‘to be sentenced; the court commented: : "If you want me to =+ -
appoint [a] public defender-and look at'withdrawing this:plea, I will do that. Ifyou want
_ to do that, we will set the-date for some time next 'week.: If you don't want to do that .and
you want to go forward: with the sentencing, tell your lawyer and we ¢an do that too."

As noted, the court advised LaForte of the risks he may face if he were to *-
withdraw his plea; which was the ‘ostensiblenext step if LaForte were to seek and obtain
new counsel. However; it at noitime suggested these risks would arise merely if.LaForte
were to consult with; or seek appeintment of, new counsel: :Rather, it stated onlyﬁt-hét the
risks would arise if E.aForte were to .Withdraw.his plea.: These statements <We£e accurate’
and did not-discourage IiaForte. from consulting conflict-free counsel. . (People v.
Woodruff (2018).5 Cal.5th:697,.735 [¢ourf:did not discourage ¢ounsel from applying for
co-counsel: where-court stated it would-" *¢onsider.anything [counsel] wish[.ed]. to bring to
[its] attention'~!']=;=Pe"oplé"v." Lewis and Oliver(2006). 3»9'Ca1.4th“~97®; 1002.[court did not
"induce" defendant to withdraw. self-represeritation-motion Aby‘:hav‘ing. a "serious"
conversation with him and his counsel about the risks of self—representatidﬁ]*;).f

S TN SR B

In the alternative, LaForte claims ?tl'*lle*:tr'i-al court should haveheld a hedring: -
regarding the potential conflict of interest between him and his counisel and, if a conflict .
of interest existed, appointed new counsel or ensured LaForte knowingly, voluntarily, an.d
intelligently waived the conflict.:(Boninysupra; 47 Cal.3d-at pp. 836837 ["When the

trial court knows; ‘or reasonably should know, of the possibility of a:conflict'of interest on
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the part of defenée counsel, it.is'required to make inquiry into.the matter.... []-..[]]
“After the trial court-has fulfilled its obligation.to inquire i';ntoff"thef possibility of a conflict,
of interest and to.act in response to what its inquiry di»sc,oy:er_sj,.:.ghe-vdefendant may choose .
the course he wishes to take."].).:LaForte contends the gourt,«tocak ‘rion.e;_of these actions |
and, therefore, violated his constitutional:right to conﬂi-ct-free,counrsel.

For both state and federal purposes, defendant.seeking to-obtain feversal of a
Judgment on-grounds of conflict of interest "must de.monstra’ée-cthat (1) counsel labored
underan actual conflict of interest that adversely affected-counsel's performance, and -
(2) absent counsel's deficiencies arising from the:conflictit is 'reésonab‘ly probable the
result of the proceeding would have been differenf;!';(f’*eb}ﬂe v. Mai {2013) 57.Cal.4th
986, 1010, 101:1:(Mai).) An-actual conflict!" 'is.a conflict of interest that adversely
affects counsel's performance.' " (Doolin, :s.upmyﬁfﬁ;-Cal;,~4‘th--.at p:418:).

Applying thes,e':standar(,his,ewer conclude the record in:the present case discloses no
actual conflict of interest.: A potential conflict:of interest arose Whe‘n;c,ounse_l misadvised.
LaForte regarding the plea, given'that LaForte conceivably could have tried to withdraw
his plea on gmurids of misadvice of.counsel, agdsh»insl'caunsei‘%s self-interest-might have ,:;:
impaired those efforts. (See.Christeson v. Roper. (2015) 574 U.S. 373.[1358.Ct. 891,
894] ["[A] 'significant conflict of interest'.arises when.an attorney's 'interest in. avoiding
damage to [his] own reputation' is:at odds:with his client's "'.’stfong'est argument ....""].)
However, this potential conflict of‘interest never ripened into-antactual conflict of interest
because LaForte never pursued.cr.expressed a:desire to-pursue:a motion:to withdraw his .

plea. (See Mai, supra, 57: Cal.4th at p. 101.3.-.[defendant’s;coriﬂjc-t of interest.claim failed
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becatise he was "unable to show on the appellate record that any potehtial. conflict of*
interest actually materialized"}.) Onthe contrary, over his counsel's advice, he repeatedly
and fervently disclaimed any iritention.of seekingto withdraw his plea, both at the
senteﬁcing h-eari'ng and:the hearing oir his .counsel's motion to with‘drawf-'T e

Further, the record disoloSe‘Sf’inof‘fgro‘unds to:conclude any:alleged conflict.adversely
affected counsel's performance...After LaForte's counsel tealized he misadvised his
- client; he candidly disclosed‘the error-to the'¢ourt. and requested:the appointment of new
counsel.. After LaForte informed the'court he:wished to proceed.to sentencing, counsel -
again voiced his discomfort with: proceeding and requestedsthe-appointment.of new: .
counsel. And, while counsel.ultihately;consentedto sentencing, he did so only after ...
conferring with his ¢lient; who; acctsr«din:géft‘b counsel,.stated he "was:going to go forward
[with sentencing] against[counisel's] advice:!. LaForte's counsel even:filed a* -
postsentencing motion. to. WiﬁhdraW'.;ésa counsel.and seek appo.imxﬁent of new counsel,
eiti_nrg-.alleged ineffective assistarice:as theigrounds for the request..On this record, there
is no basis for us'to-cenclide:LaForte's.counsel ":'pulléd his'punches,i.e., ....failed to:
represent defendant as vigorously-as hé:might have, had there:been no éonﬂict." (People
v. Gonzales and Soliz (2011)-52 Cal.4th 254,310 (Gonzales).) =+ ...

LaForté-also has net demonstrated a reasonable probability. the resultofithe. | -
proceeding would have been'different but for the alleged conflict of interest. Citing :.
People v. Easley(1988):46:@al 3d 712, and People v;*:Mrocz'ko.-v(19.83) 35 Cal.3d 86,
LaForte argues the Iﬁﬁejudiceistandrard apﬁlicab‘l'e to conflict of interest claims "does not-

“depend on the vutcome ofithe case-as in:a:more typical [federal] meffective-assistance-of-
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counsel analysis," and is instead satisfied so long as the defendant establishes there was
an actual conflict of interest. However, our Supréine Court disapproved the Easley and |
Mroczko decisions, and many others, to the extent they ifnpoSed a standard for conflict 6f
interest élaims different from the federal ineffective assistance of counsel standard.
‘(D_oolz'n, supra, 45 Cal.4th at p. 421, fn. 22.) As the law cufr_ently stands, "both standards
involve a consideration of prejudice in the outcome." (/d. at p. 421.)

LaForte has not established any such prejudice in the outcome. As discussed, he
repeatedly rejected counsel's advice to pursue éplea withdrawal in lieu of sentencing.
Given LaFoirtefs.'.d‘et‘dermihati'on to 'b@ sentenced, we cannot say it was reasonab.ly probable
the outcome wouldhavebeen dif't:"eren't in the absence of the alleged conflict of interest.
(Mai, supra, 57Cal4th atﬁ'pp.i 1022, 1023 [alleged conflict of interest not prejudicial
where fhe allégecf .h,arr':n ré‘g}glted from "defendant's clear, consistent, cogent, and

S ; i

articulately expressed wish to forego" the presentation of mitigating evidence]; Gonzalés,
sﬁpra, 52 Cal.4th at p. 310 [defendant who testified over allegedly conflicted trial

counsel's advice failed to establish prejudice by arguing "he might have accepted [a

conflict-free] attorney's reasonable advice not to testify"].)

-
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The judgment is affirmed;. - . - - -
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Re: People v. LaForte  Case No: D075609

I, the undersigned, declare thatIam over 18 years of age and not a
party t6 the':wi'thin‘caus_é. Jam self-émﬁloyéd in.the County of San Diego,
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Mr. Peter Patrick LaForte , o
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P.O. Box 8800

Corcoran, CA 93212-8309
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The envelopes were deposited with the United States Postal Servicé in San
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9, 2020, at San .D,iegQ, California.
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