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QUESTIONSTBRESENTED:.

Is it correct a conflict of interest claim!l "does
not depend on the outcome of the case as in a more
typical [federal] ineffective-assiYitance-of-counsel

analysis."

and is inYtead satisfied 4o long as the
defendant establi'ths there was an actual conflict

of interelt? ' .

Did the court violate My [U.S. Con#t., 6th Amend.;
Wood v. Georgia [1981] 450 U.S. 261,271; United |
States v. Martinez [9th Cir., 1998] 143 F.3d 1266,
1269; When trial coundel was operating under a

conflict of interest based on hi¥ own‘admiﬂﬁion of

error without obtaining a waiver of that conflict?
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All parties appear in the caption of the case
on the cover page.
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LN THE
SUPREME COURT OF THE UNITED STATES
PEIITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari
issue to review the judgment below.

_ OPINION BELOW

The unpublished opinion of the California Court of
Appeal, Second Appellate District, Division One, the highest
state court to addre88 the merits of the question presented,
appears at Appendix A to this petition.

: JURISDICTION.

The California Supreme Court denied discretionary review
of pstitioner,s state appeal on May 27, 2020, and the denial
appear® at Appendix B to this petition. Thi'k petition i$ filéd
within 90 days. of the courtd¥ 6rder, and i¥ timely pursuant to
Rule 13.1 of this Court. The juri8diction of this Court is i

invoked under 28 U.S.C. 1257(a).
CUNSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

United State's Constitution, Amendment IV:'"... Criminal
defendants have a right to repredentation by counsel free of

conflicts of interest.
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STATEMENT OF THE CASE

On April 25, 2018, the San Diego County District Attorney
filed an information accusing appellant of a HBingle court of
assault with a deadly weapon (245, subd. (a)(1)), with the

additional allegations that appellant

1 All subsequent l'ktatutory refernced are to ths Penal Code

unles¥ otherwise noted.had &erved three prior terms fm prison
and failed to remain free of custody for a périod of five
yeard (§ 667.5,8ubd.(b)),and that appellant had suffered a
prior conviction that wa'k both a "Herious felony” (§ 667,
subd.(a)) and a "strike"(§ 667,subd.(b),1170.12). (CT8-10.)

On December 7,2018,appellant pled guilty to the assault
count, admitted the "strike" and "serios felony'" prior
conviction allegations, and admitted that he personally
inflicted great bodily injury on the victim (§12022.7,subd,
(a)). (CT21;2RT 205-206.)* AH part of this agreement,appell-
ant Ytipulated to a Hdentence of nine yearH in prison. (CT21;
2RT204.)

On January 24,2019,the court Yentenced appellant to nine
yeard in prillon. (CT86;3RT311.) An additional con8ecutive
Hentence of 16 monthY was impo'sed for a second case that il
not at issue here. (3RT 311.) At the gentencing hearing,
counYel for a'bpellant indicated that an error had been made
in the plea,‘and that he believed a different attorney should
be appointed for the purpode of pursuing a motion to withdraw
the plea. (3RT 303—304.) However,after the court made com-.
ments about the risk of receiving much more time in prison,
appellant stated that he simply wilhed to be semtenced, as
discussed in the Arguments. (3RT 306.) He reiterated

ix



2 In the same hearing, appellant admitted.a viclation of
Penal Code section 530.05, subdivision (a) and a strike
prior that had been alleged under a separate case number.
(2RT 207.) No i'Sue is raifed related to that case. that -
point after additional consultation with his attorney: (See
3RT 309-310.)

Appellant flled a timely notlce of appeal on February
15, 2019._(CI525).He obtained a certificate of probable
cause. .(CT58) . isi?

On March 5, 2019, appellant was. brought baék for a
hearing that hil attorney had calendared related to an inten-
tion to withdvaw the plea, but appellant again asserted
that he did not wish 'to withdraw the plea. (See 4RT 403-405.)



SUPREME COURT NO.

 IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

{

PEOPLE OF THE STATE OF CALIFORNIA,

. Court of Appeal |
Plaintiff and Respondent, No. D075609
V. . i . Superior Court

' | No. SCD276593
PETER PATRICK LAFORTE, K _

Defendant and Appellant.

PETITION FOR REVIEW

TO THE HONORABLE TANI CANTIL-SAKAUYE,’ CHIEF JUSTICE,
AND TO THE HONORABLE ASSOCIATE JUSTICES OF THE
»SUPREME COURT OF THE STATE OF CALIFORNIA:

- Defendant and iAppeTlant Peter Patrick LalForte. files this Petition for
Review following the MarCTl 3, 2020 affirmance of his conviction by
Division One of the F Qﬁrth District Court of Appeal (per McConnell, P.J.,
Aéron, J., Dato, J.). A copy of the Opinion Tssued in t}Tis case is attached,

only 1n copies filed electronically; as Appendix A.

ISSUE PRESENTED

Ifa potential conflict of interest between a defendant and his
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attorney exists because of the attor'n.ey’s;ad,mitted misadvisement about the ' 1
consequences of entering a plea but the trial court does nothing to advise
the defendant about 'the -existence -of the poteniial -for conflict or obtain,a
waiver of that conflict, may a reviewing.court conclude.that this situation .-
cannot have ripened inte an “actual”’ conflict merely bec,ause thedef,endant
did not attempt-to withdraw his plea? Or, under such circumstance.s, must a
reviewing court presime that that the potential. conﬂict also functioned as
an actual conflict? .+~ ..+ . o0 o us
:’ ‘nECE"‘sl‘sﬁi{ FORREVIEW R

¥ : o

Rev1ew is necessary to address an unsettled legal questlon

(Cahfom1a Rules of Court rule 8. 500(b)(l) ) As noted above the trlal
lawyer in th1s case acknowledged hav1ng made a serious error in adv1s1ng

. ' g . R T »1 e ot . S .
appellant about the consequences of hrs plea On appeal appellant argued

.._.,—_.‘,J

that th1s s1tuat10n created a conﬂlct of 1nterest between h1s lawyer and

o ~ .. . S
s IR sy

h1mself and that the court fa1led to obta1n a waiver of that conﬂlct or

drscuss the t“act that a conﬂlct ex1sted (AOB 18 19 l Respondent also
agreed that a conﬂ1ct ex1sted between the lawyer and(appellant (RB 15-16),.
but asserted that the conﬂ1ct was not : ‘s severe that appellant S retalned
counsel could not‘contlnue;zto--represen‘t._h:irn.” (RB 15) -

The Op1n1on cdncludes that there was amerely r‘;‘plotential’»’.conﬂict

3
1



of interest between appellant and.his attorney., which never .ultimately

ripened into an “actual” conflict-of interest. (Opinion; p::9.) The reasonno

166

actual conflict existed, the Opinion assérts; is that appellant “never pursued

or expressed a desire'to pursue a motion to withdraw his plea - (Opinion,
p: 9:) Thusyeven though the record had an bbvious basis for concern about
a conflict of interest; even though respondent agreed that a conflict existed,
and even though the trialrcourt did .nothing to. make.appellant aware of that
conflict, the characterlzation of the conflict as merely “potential”

effectively defeats any claim that appellant was denied the effective

¢ SR A I S SO S
assistance of counsel (See Op1n1on p. 9 )
i RIEEY

The support for the theory that only a potentlal” conﬂlct ex1sted

R i L
,v‘,-tr £ R

here is thls Court s op1n10n in People V. Maz (2013) 57 Cal 4th 986 but

e b
SR B «J%?m . l - e

Maz is an odd ﬁt for th1s case because in Maz the court percelved a
p0551ble conﬂ1ct of interest and as the cases requ1re it addressed the issue
o eem s g Dt Ty T s Lwlt
with considerable care " in contrast to the complete lack of drscussmn of
: o PR 3.'.';,',5;. SR .‘ -,'} l‘: v a

ALY

the issue here (57 Cal 4th at p 1010 emphas1s added ) In Maz the court

A ¢
T

appolnted 1ndcpcndent counscl to lnvcstroate and advrse
~defendant on.the subject [of a conflict], and confirimed that
independent counsel had done so. Before taking defendant's
-waiver, the:court warned him-of the essential danger of:
conflicted representation, i.e., that the conflict might induce
counsel to “pull their punches™ when epresenting him in the
instant case. It was further agreed on the record that defendant
- could withdraw thewaiver at-any time if a‘¢onflict-actually *
materialized and he perceived it was affecting his counsel's

7



performance. Hence, it appears.defendant was generally |

apprised of the considerations that should influence his

waiverdecision. -~ xt 0 e
(Id. at pp.'1010-1011.) All of this was done in .ares,poﬁsfe to.the mere
possibility of.a couflict. Moreover, Mai also h)eid:tha-t “the court must take:
steps to ensure that any waiver of a possible conflict meets those standards |
[of being voluntary, knowing;.and intelligent}:” (/d. at p.:1010, emphasis
added.)

Thus, Mai does not suggest that a reviewing court can conclude that

[

Ly

a “possible;’ con}li;ctm.omf 1nterest V\.’.';.l‘S. .r;ot'::‘.ac;ﬁ;l'l”wr“nmé;ely be(;éti‘;‘e fhe
défendarit did rot také Some action thit Accefituted the ténsion with the
attornéy. Instead, Mai emphasized thit 4 potential conflici can be shown
not to be actual through careful action and disciiskion in-thie trial court.
The very point of requiring a “knowing” waiver of a conflict of intefést, -
after all, is that a defendant cannot waive a right of which he is unaware.
-(See People v. Mroczko (1983) 35 Cal.3d 86, 109-110.) Therefore, a

~ defendant’s failure to push for a particular action cannot be adequate, in
itself, to show that a serious potential for conflict did not “actually”
constitute a conflict affecting the representation. That is particularly true
here since, as discussed in Argument I, below, the court acﬁvely
discouraged appellant from consulting with independent counsel.

In Mfoczko, this Court noted that “We indulge every reasonable
8 ’ . oo -



presumption against the waiver of unimpaired a_ssi‘é,tance of counsel,” (35
Cal3datp. 1 ld, é:;r.lphasis addéd,. cmng Glasser V. ; Um'.tec"z.’ States (1942)
315 U.S. 60, 70.) "Givzenﬂ' that 'pfesumption.against waiver of conflict, a"
more reasonable approach’ when a trial court has entirely failed to address -
the poteritial for conflict would be to presume that an “‘actual’ conflict did
iﬁ fact exist. ‘Appellant submits that réview should be granted:to clarify that

point.

'PROCEDURAL AND FACTUAL BACKGROUND
- Appellant adopts the factual and prdgedgral summary of.the case at
pp. 2-5 of the ngin;lqn,iyi;‘ghﬁghte,-e;;pq:g_tvilon of the characterization of the

crime itself on page 3, which goes beyond the facts admitted in the plea .

colloquy.,

e



" ARGUMENT

. vy w H
b :

L. THE COURT INTERFERED WITH APPELLANT’S RIGHT.
TO CONFLICT-FREE COUNSEL AFTER HIS RETAINED
ATTORNEY-ACKNOWLEDGED MISADVISING. APPELLANT IN
ENTERING HIS PLEA. THE COURT SUGGESTED, ‘
INCORRECTLY, THAT APPOINTING THE PUBLIC DEFENDER
TO CONSULT WITH APPELLANT REGARDING HIS OPTIONS
WAS EQUIVALENT TO WITHDRAWING. HIS PLEA AND- .
EXPOSING HIMSELF TO “SUBSTANTIALLY MORE TIME.”

A. Introdl.lctlon Afte;' Inltlall); Agr:eemg t'o‘ Appomt»th.e Publlc
+ Defender to Consult with Appellant; the Court Inaccurately . |
Suggested that Doing So Was Equlvalent to Wlthdrawmg HlS
" :Plea and Risking Increased-Prison Time. . P
The court inapprepriately discouraged appe_l-la;mt-ﬁ_jcim, corsulting
with the public defender’s office after his retained attornéy- acknowledged -
‘making a:serious error in advising appellant reiated:;to.the plea bargain. ...
Appellant was represented at the plea colloquy:by. a retained -
dttorn'ey.; (See €T-15 [trial:counsel’s motien to substitute in. as counsel E
after having been.retained by appellant’s mothei].), r
“*After the plea was entered on December 7, 2018, that attérhey came
to court-on January 24; 2019 gnd stated that'iT'made a m’iétaké in fhé_.’f)le"a
that [appellant}.entered. . ... T was no't"aware. that the'way the plea was -, ;

structured caused it tobe a viplent: felony-as.opposed to.aserious felony.”

(3RT 303.) Trial counsel explained that appellant had be@n;“adamant;--and__]
100




was also in agreement[,] that I would not plead him to a violent.felony,” but
that the great bodily injury enhancement that had been admitted, imposed
and stayed under Penal Code sectlon 12022 7 had the effect of making
ap‘"pellantls '}B'léa""té d ;.‘\f-i'dlént. fé"fdﬂy > (?3TRJT 30‘-3 .)‘ 'Trial* ‘counsel“

apologlzed sald “I Wlll fall on the sword if” I caused a problem here and

v

told the court “I thmk he needs to have a court-appomted lawyer attempt to
set aside his’ plca > (3RT 5303 304 ) : ', '1 b

Numerous factors in the plea form and the plea colloquy

Lo b s w‘:; R .v-.. ey . S 3 i 3

o

corroborated trlal counsel 'S representatlon that an etrror had been made

s AT e e m e .
N I X RTINS g

The plea form that appellant had slgned had the word Vlolent crcf)'ssed out

R

in a paragraph referring to the possibility for the conviction tobe a -

“serious/violent felony.”> (CT'22; paragraph 7c.) A paragraph noting

consequences of th¢ pled had various-categories ¢ircled; but not the “violent --

felony” ¢ategory.: (CT:22;'paragraph 7£.) And.in the‘plea‘colloquy,
appellant had merely been told that he was pléadingto a“‘serious-and<or-
violent felony,” not that the convictionidéfinitely was: a violent felohy. '+
(2RT 205.) As the parties arid the court understood-on January 24, 2019,
however, the admission of the great bodily injury €nhancement; which -

turned the conviction-into a-“violént felony,” prevented-appellant from

falling within the scope-of Proposition 57: (See 3RT 305; see Pen.-Code, §'

667:5,5ubd. (6)(8).) ¢ - i iy wu:
11

gt



o

- The court initially-appeared to agree that “we’re.going to have to

appoint [the] public defender t6ithis matter foireview it.”, (3RT 304; see

305 [“iet’s put thiswon fot:appointment of public :dcferider’?] r).. The court
then stated that “so.Mr. La Forte understands that;ifh@ wishes = if he gets -

his wish and gets to withdraw:his plea, he ‘can be loqking;at,substanti-ally ,

e

more time.” (3RT 305.): The court then made-alengthy statement
describing- appellant’s potential sentencing expesure if he were to-be. .
convicted in ajury trial.and;receivie-fthe;h‘arsh,estposs.ible(sent‘ence_,: .
emphasizing the possibility for a term-of 20 years:in ;p.rison.,:; GRT 305-. ..
306.) The court told appelfant that “the-facts:still remain the:same that the
action that you think-should only; get yo:i the:1192-allegation is'splitting a -

guy’s chin open.and causing stitches, which:qualifies for the..7, which is all

over the notes of what the DA always wanted.”? (BRT'306.).. :

- -~ .Continuing in this vein, the court:told.appellarit “so we.can. put this...
on for withdrawing the plea as-long:as you know today,.if you win on that..

and the court withdraws: the: plea, the peopl;é’.s_;mpt-ion could very well then

A be we're not;nc.gotiating:. It’s going:to go to trial.”, (3RT: 305-306.)

Immediately after this statement,-appellant anriounced that he would “take -
the ten years, four months.” (3RT 306.)
The court theni‘sugges-ted;that; appeilant consult-with his attorney —

thé same one who had 'alre-eidy requested:to be replaced by, the:public -
12 T



defender. . (3RT 306-310.) - After that break; still represented by the same
attorney, appellant was sentenced. -(3RT 310-312.)

In framing appellant’s situation, indocurately as a choice between'
being représented by thé sam attorney or-(1) withdrawing his plea; (2)
being stuck ina situation where the prosecutor would refuse to‘accept any
other deal, (3) going to trial and being ,Gdnvicted, and (4) béing sentenced to
* the highest possible term-and thergby:ending up with roughly-twice as
much prison:time as he.had agreedto in the plea, the-court.interfered with
appellant’s right to conflict:free counsel. .~

* +It is'true that appellant:didnot-object after' consultirig with his -
attorney on January 24,:2019; and instead agreed to-go ahead:with -
sentencing. (See ,3RT‘-‘3‘ ;ls"()'-:)xiHoW"eve‘r,iappelliant would n’ot.necessarﬂy o
have known that hé:was érititled:toconflict-free counsel, or that his attorney
now had a:conflict-ofinterest; or that the court'had inaccurately.described
what was at stake in simply 'vt‘alkfing»vw‘ith:afd’ifferéht attorney: ‘.-Unde.r’the :
cifcumstances; whete t_’heﬂ?'c'("mrt" itself was 'ﬁainting amisleading picture-of
the optiohs available to appellant, appellant could not have realized that he
néeded ‘to'Obje"c‘:t’i*and-*‘the claim consequently should be:addressed oni- .
appeal. .

It is also trué'that-when: appellant was brought b.":lck to court on

March 5,-2019, he: statéd that he did not-wish to withdraw his plea. (4RT
13



403-404.). The events of this hearing, however, simply. reinforee the reality
that the court had discouraged appellant from obtaining any independent
perspective on his case, as appellant himself repeated his-recollection that .
“you said last:time I was here, I was locking at 19 yea_rs,;okay?” (4RT
404.) Additionally, this March hearing illustrates the:total breakdown-of
the relationship between appellant and‘his attorney that had occurred in the
wake of the error in the plez.bargain, with the:attorney and appellant
seemingly trying to accomplish contradictory goals. (See, e.g:, 4RT-405
[appellant states “My lawyer got.— made a motion --. »:.I.didn’t:-make.the-
motion”].) Here again, appellant was unlikely.to know- what his options . -
and rights were without.ever having consulted with an independent
attorney, and should-not be.faulted.for not knowing what he had not been
A S B A F TR |

= B. ‘Trial Counsel Was Operating Under.a Conﬂlct of-Interest Based
on His Own Admnssnon of Error.
Trlal counsel s admlssmn to havmg made aserlous error in
analyzmg the plea bargaln created a conﬂlct of interest in contmued

representatlon by that attomey Cr1m1nal defendants have a Sixth
Amendment rlght to representatlon by counsel free of conﬂlcts of 1nterest

(U S. Const 6th Amend Woodv Georgla (1981) 450 U S 261 271

Umted States V. Martmez (9th C1r 1998) 143 F 3d 1266 1269 People V.

A e AP AR At [
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Cornwell (2005) 37 Gal.4th 50; 74575, 33 Cal. Rptr. 3d 1, 117 P.3d 622,
disapproved on other grounds by Peoplé v:-Doolin (2009) 45 Cal;4th 390,
421 & tn. 22.) “Conflicts of _intétest~ broadly :embrace all situations in which
an attorney’s loyalty to; or effOnts:dnh»behalf of; a client are,threat‘ened,by» o
his‘responsibil‘iti'es to another client or a thitd person of by his own
interests.” (People v. Bonin (1989) 47 Ca’l:3d.808, 835) <.+

An 4ttornéy who isin the position of arguing his or her own .
ineffectiveness has-an “cbvious” conflict of interest-even if the attorney
- candidly admits the error, as trial counsel dida-;here.- .(People v: Smith(1993)
6 Cal.4th.684, 690 [recognizing “cbvious eonﬂictsfdefense attorneys. have '
in defending themselves and sirzdrguing that their clients are entitled to
some sort of relief .- because of their own.ineffectiveness”]; Christeson v.
Roper (2015) 574 U.S. 373, 377 [“a ‘significant conflict of interest’ arises

whenan attorney s interest in av01dmg'damage to [h1s] oWt reputatlon is

at odds with his cllent s strongest argument’”] ) Add1t1onally, trlal

counsel’ s conclusmn that he could forego makmg an argument based on h1s

own 1neffect1veness and could mstead continue to represent appellant at .

L H s P v FEE R L .

sentencing also involved a conflict of interest. That lawyer’s decision
about whether to participate in further proceedings necessarily depended on
his evaluation of whether his admittedly erroneous advice to appellant had

. 0 . b . ;o
Lt K e oo (1

nevertheless been in appellant’s best interests. This was not a subject on .
| 15



plead guilty.f; (ld atp;127.).« ... w0 v »v, PR ﬁ Ch

| ‘Here, in a similar Vein:,g the court’s.comments telegraphed the notion
that appellant had already done the best he couldi throi_igh the plea bargain
and that it was a terrible idea to do anything other than mr)ve forward with
sentencing. The court’s discussion of the alternative to being sentenced
‘was frémed in the worst possible terms, based on a sc'gnario in which_ the
plea was Withdrawn, the prosecution refused to ne'gotiaté ﬁirther, appellant
was convicted-at tri’al; and appellant ended up with thé highest possible |
prison senténce. (3RT 305-306.) None of these things were.necessa’rily

going to result simply from consulting with an unconflicted attorney, but -

the court’s invocation of these frightening possibilities, like the comments
about the “ordeal” nf the victims testifying in Weaver:and the comments
abour dragging the co-defendants “down” in SandovaZ were used io
ipsyvchol(igic‘ally coerce appellant into g‘iving up his right to consultation
with a new attorney. | |

D. Remand.Should Occur for Appellant to Consuilt with the Public
. Defender. o :

In light of these considerations, remand should occur so that
appellant can consult with the public defender to determine whether
pursuing a motion to withdraw the plea is, in fact, in his best interests. That

consultation should have been provided at the outset, given the error that
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occurred in the plea bargain, and it is appropriate that it take place now so*

that appellant’$ right to confiict-free:eounseliis secured.: :-
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II. THE COURT ERRED IN PERMITTING APPELLANT TO

PROCEED TO SENTENCING WITH AN ATTORNEY WHO HAD A
CONFLICT OF INTEREST WITHOUT OBTAINING A WAIVER
OF THAT CONFLICT. : : ,

The court’s handling of the 1ssuedlscussed 1n ArgumentI also gives
rise toa éééond cla1m based on the fallute to ohtaln appellant’:s‘ \;vaiver of |
hi;s. atto.m’eyv’; conﬂict -of interest. ” .

The ex1stenceof thi‘s' conﬂ1ct 1sbased on the c1rcumstances outlined

in Argument IB namely, that as tr1al counsel hlmself acknowledged any
potent1al challenge to the plea would need to be pred1cated on that

attorney s own 1neffect1veness in mis- adv1s1ng appellant in the ﬁrst place

(CT 45 ) At the same time, any de01s1on by that attomey that it was not
necessary to attempt to withdraw the plea also necessarlly depended on that
attorney evaluatmgthe 1mpa_ct of 'hl;s,.ownﬂ;;lzne_ﬂfectlyegess._ Thu,s; the

IS L e R GV IR

retained attor,ney,-,had;.a_.conﬂict of interest in-being involved in the case in

~ any capacity, no,matter what he action he;took.. . "i.ir. ., 4

o
N - '

l\Ieve:rthele;s,aﬁer givlng appellanta breaktoconfer w1th that |
attorney, the court failed to.determine whether appellant waived that - .. .
conflict; or.-whether appellant was even aware that-a conflict existed. (See
3RT310-312.) .The court simply asked appellant whether he was “prepar_,ed

to:go forward;” and, after obtaining his assent, sertenced him to prison. .

S
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(3RT310.)

As dlscussed above a crrmmal defendant has a constltutlonal rlght to

K}

conflict-free representation. (Wooa’ V. Georgza supra (450 US. atp 271;
Cornwell supra 37 Cal 4th at pp 74- 75 ) Whlle thls rlght may be waived,
“waivers of constrtutlonal rrghts must of course, be ‘knowmg, 1ntelhgent

acts done with sufﬁ01ent awareness of the relevant circumstances and lrkely
consequences [Crtatron ]” (Mroczko supra 35 Cal.3d at Pp. 109 1 10,

L(.
!l

quotmg Brady V. Umted States (1970) 397 U S 742 748 ) “When the trial

court knows or reasonably should know of the p0551b111ty of a conﬂlct of

T
- AN

1nterest on the part of defense counsel 1t is requlred to make 1nqu1ry into
the matter [Crtatrons ]” (Bonzn supra 47 Cal 3d at p 836) No partrcular

i

form of 1nqu1ry is requlred but
at a minimum, the trlal court must assure 1tself that (1) the
‘défendant has discussed thespotential drawbacks of
[conflicted] répresentation with his attorney, or if he w-ishes,

- outside counseis (2)that he hds been:made aware of the: -~
dangers and possible consequences of [conflicted]
representation in his case, (3) that he kniows of his'right to
conflict-free representatlon and (4) that he voluntarlly Wlshes
to waive that right. = * = i1 - e

(Mroczko, supra, 35 Cal.3d-atpi 10 3wen
- None of thése things occurredin this case;' The court made no -
-reference to the existence of-a:conflict'and did nothing to inquire whether

appellant uriderstood or-waived that conflict. :In fact, the court still failed to

21



discuss the ex_istence’_ of that conflict.on'March 5, 2019, when it was
obvious that there'was a breakdown of communication between appellant
and the retained lawyer. By thattime, appellant was telling the court “He’s
the one doing all this right now” and trial counsel-had.filed a motion stating
that a “conflict in representation” existed-and-that appellant “is ot listening
~ tome even though I.am trying to help him.” (4RT 403; CT 45,47.) . .
Nevertheless, the court made no reference to the existence of a Cénﬂict.

As discussed above in the Necessity fof Review section,-this Court’s
decision in Mai; supra, 57 Cal.4th_;986-,- strongly ‘silggjébf,tsv that the basis for:
evaluating the jmpact of a “potential”:conflict ‘cannot be:merely a:.
determination by -a reviewing court that 'the:jdef_endant"s,actidns. did net
accentuate that potential into an “actual’-conflict. Instead, since this Court
indulges in “every reasonable presurnption:against the waiver of . .

unimpaired assistance of counsel,” and since the record contains no ., -

evidence.of any discussion.of the potential for.conflict, the-hetter approach |

would-be to presurme that-a-rtl‘.aqtual conflict: exist_e,d. - ,.(:Mr'oczko, supra, 35
Cal3datp. 1109« = o 0 o mFee s pa

>« =Whenan‘actual conflict of:interest'is dEmonstfated on the:record,
prejudice.is presiimed and a defendant merely needs: to, show “that some ;
effect on counsel’s handling-of particular aspects'of the trial was l;ikely.»’."’ :
(United States.v. Moore:(9th Cir. 1998) 139 ,:F.3d:,,1 154, 1157, quoting .-
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United States v. Miskinis (9th Cir. 1992) 966 F.2d 1268;.Cuyler v. Sullivan:
(1980) 446 U.S. 335 and-StfiCkla.nd V. 'Was-‘;"lin,‘wgto'vn‘ (1984)466:U.S. 668,.-: -
692 [Sullivan*held that -’prejudi'c.ei‘is- présumed wh"'én counsel is burdened by
an actual conflict of ‘iﬁte’re"s‘t”].) This standard is more forgiving to the
defendant than the ‘;‘re‘asonable“probability”-f‘standard of ‘-Stﬁ’ck‘lcind,-- which
applies to merely potential ¢onflicts ofiinterest: -(See Moore; supra, 159 -+
F.3d atp. 1157)

- Moreovet, as the California Supreme Court noted in People v.
Easley (1988) 46 Cal:3d:712, the ¢“‘prejudice” that'is to be evaluated does
not depend:on the outcome of the case as‘in more typivcal ineffective- -
assistance-of-counsel andlysis; but instead: is satisﬁed if “counsel ‘pUlled '
his-punches,” i.e., failed to ré;ﬁifres;ent'thefide'fendént as vigorously as he
might have had there been no conflict:?? (45°Cal:3d at p 7255 seetalso ©-
Mroczko;supra,; 35 Cal.3d at'p.: 104, fn. 16 [“the:Supreme:Court's-
fdrmul-ationa'séemsv'to ‘envisioni'an analysis of. thther there hasi)eén ‘some
identifiable ‘pfejudi‘ée“to the right of effective representation; but not:an:
analysis of whether that prejudice affected the outcome of the case”].)" = -

- Here, the fact that -’se’nténcih-g went.forward, even whilea-clear basis
existed to attack'the plea; without appellant conferring: with an unconflicted
attorney in a way that could have given him a clear picture of his rights and

options, is itself the prejudice to appellant’s situation under that fairly
23 '



undemanding standard.

The Opinion notes that Easley and Mroczko were disapproved “to
the extent they imposed a standard for conflict of interest claims different
from the federal ineffective assistance of counsel standard.” (RB 11, citing
Doolin, supra, 45 Cal.4th at p 421, fn. 22.) This is correct, but Strickland
itself states that prejudice is presumed in an instance of actual conflict of
interest. (466 U.S. at p. 692; see also Mickens v. Taylor (2002) 535 U.S.
162, 166.)

Review should be granted to clarify these points.
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'CONCLUSION

'For the foregoihg reasons, the'pétitidn for writ

of certiorari: should be granted. -

Dated: July 27, 2020 - ReSpectfully submitted,

P Fodie

PETER LAFORTE
In Propia Persona
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