
IN THE SUPREME COURT OF PENNSYLVANIA 
WESTERN DISTRICT 

 
 
COMMONWEALTH OF PENNSYLVANIA, 
 
   Respondent 
 
 
  v. 
 
 
SONYA PORTER, 
 
   Petitioner 

: 
: 
: 
: 
: 
: 
: 
: 
: 
: 
: 

No. 33 WAL 2020 
 
 
Petition for Allowance of Appeal 
from the Order of the Superior Court 

 
 

ORDER 

 

 

PER CURIAM 

AND NOW, this 1st day of July, 2020, the Petition for Allowance of Appeal is 

DENIED. 
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COMMONWEALTH OF PENNSYLVANIA 

 
 

  v. 
 

 
SONYA CHARMAIN PORTER       
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: 

: 
: 

: 
: 

: 
: 

: 
: 

  IN THE SUPERIOR COURT OF 

           PENNSYLVANIA 
 

 
 

 
 

 
  No. 1528 WDA 2017 

 

Appeal from the Judgment of Sentence September 20, 2017 

In the Court of Common Pleas of Allegheny County  
Criminal Division at No(s):  CP-02-CR-0011779-2016 

 

 

BEFORE: OTT, J., KUNSELMAN, J., and MUSMANNO, J. 

MEMORANDUM BY OTT, J.: FILED OCTOBER 18, 2019 

 Sonya Charmain Porter appeals from the judgment of sentence imposed 

September 20, 2017, in the Allegheny County Court of Common Pleas.  The 

trial court sentenced Porter to a term of three years’ probation, and ordered 

her to pay $2,770.00 in restitution, after she was convicted by a jury of one 

count of Fraud in Obtaining Food Stamps, 62 P.S. § 481(a).  On appeal, she 

contends the trial court erred by denying her pretrial motion to dismiss the 

charge based on collateral estoppel and/or double jeopardy grounds.  For the 

reasons below, we affirm. 

 The facts relevant to this appeal are as follows.  On April 29, 2016, the 

Pennsylvania Office of Inspector General filed a private criminal complaint 

against Porter, alleging she unlawfully obtained $2,770.00 in food stamp 

benefits between February 1, 2015, and July 31, 2015, by failing to disclose 

the correct income of her household.  See Private Criminal Complaint, 
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5/24/2016, at 2.  Specifically, the probable cause affidavit alleged Porter failed 

to report to the Department of Human Services that she was employed by the 

United States Postal Service during the relevant period, and, accordingly, 

obtained benefits to which she was not entitled.  See id. at Affidavit of 

Probable Cause.  A criminal information charging her with one count of False 

Statements under the Human Services Code, 62 P.S. § 481(a), was filed on 

November 16, 2016, at Docket No. 2016-11779. 

 On March 23, 2017, Porter filed a pretrial motion to dismiss the charge 

based on collateral estoppel and double jeopardy grounds.  She averred that 

on December 4, 2015, she was charged at Docket No. 2015-14956, with 

violating Section 481(a) for an overpayment she received during the prior 

period of August 1, 2014, through January 31, 2015.  See Motion to Enforce 

Rule 586 Disposition and To Dismiss on Collateral Estoppel and Double 

Jeopardy Grounds, 3/23/2017, at ¶ 1-2.  That case was resolved on March 21, 

2016, via Pennsylvania Rule of Criminal Procedure 586,1 when she “paid the 

____________________________________________ 

1 Rule 586 permits a trial court to dismiss a criminal offense, “which is not 

alleged to have been committed by force or violence or threat thereof” under 
the following conditions: 

 
(1) the public interest will not be adversely affected; and 

(2) the attorney for the Commonwealth consents to the dismissal; 

and 

(3) satisfaction has been made to the aggrieved person or there 

is an agreement that satisfaction will be made to the aggrieved 

person; and 
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entirety of the restitution requested by the Commonwealth and Rule 586 civil 

penalties were imposed.”  Id. at ¶ 3.  Nevertheless, 39 days later, she was 

charged with the present offense.  Porter argued the present prosecution was 

“barred by the double jeopardy clauses of both the federal and state 

constitutions, under the theory of collateral estoppel, and [S]ection 110 of the 

Crimes Code[.]”  Id. at ¶ 7.  Following a hearing on May 12, 2017, the trial 

court denied the motion, and concluded it was frivolous.2 

 The case proceeded to a jury trial, and, on September 17, 2017, the 

jury found Porter guilty of violating Section 481(a).  On September 20, 2017, 

the trial court sentenced Porter to a term of three years’ probation, and 

ordered her to pay $2,770.00 in restitution.  This timely appeal follows.3 

 On appeal, Porter contends the trial court erred when it failed to dismiss 

the charge in this case based upon her previous prosecution for the same 

offense, which resulted in a Rule 586 disposition.  Porter insists the Rule 586 

____________________________________________ 

(4) there is an agreement as to who shall pay the costs. 

Pa.R.Crim.P. 586. 

 
2 The trial court’s determination that the motion was frivolous precluded Porter 

from filing a pretrial interlocutory appeal.  See Pa.R.Crim.P. 587(B).  
  
3 On October 25, 2017, the trial court ordered Porter to file a concise 
statement of errors complained of on appeal pursuant to Pa.R.A.P. 1925(b) 

by November 27, 2017.  After requesting, and being granted, an extension of 
time because the notes of testimony were not yet transcribed, Porter 

ultimately complied with the court’s Rule 1925(b) order on July 13, 2018.  The 
trial court filed an opinion addressing Porter’s claims on November 14, 2018. 
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disposition at Docket No. 2015-14956 involved the same criminal episode, 

and, therefore, the instant prosecution was barred by 18 Pa.C.S. §§ 109 or 

110, or the double jeopardy clause of the Pennsylvania or United States 

Constitutions.  See Porter’s Brief at 15.  “Since the issue presents a question 

of law, our standard of review is de novo and our scope of review is plenary.”4  

Commonwealth v. Kolovich, 170 A.3d 520, 523 (Pa. Super. 2017), appeal 

denied, 182 A.3d 429 (Pa. 2018). 

 First, Porter argues the instant prosecution should have been barred by 

Section 109, which codifies the doctrine of res judicata for application in 

criminal cases.5  See Porter’s Brief at 17.   However, Porter failed to argue the 

____________________________________________ 

4 The Commonwealth suggests in its brief that our review should be limited to 
the evidence presented during the pretrial hearing, similar to appellate review 

of a suppression ruling.  See Commonwealth’s Brief at 9, n.5, citing In re 
L.J., 79 A.3d 1073 (Pa. 2013).  We need not consider this argument, however, 

because our review is focused on the criminal complaints and accompanying 
affidavits of probable cause.  The criminal complaint for Docket No. 2015-

14956 was attached to Porter’s pretrial motion as Defendant’s Exhibit A.  See 
Motion to Enforce Rule 586 Disposition and To Dismiss on Collateral Estoppel 

and Double Jeopardy Grounds, 3/23/2017, at 1 n.1. 

 
5 Section 109 provides, in relevant part, that when a prosecution is for a 

violation of the same provision and based upon the same facts as a former 
prosecution, it is barred by the former prosecution when, inter alia: 

 
The former prosecution was terminated, after the 

indictment had been found, by a final order or judgment for 
the defendant, which has not been set aside, reversed, or 

vacated and which necessarily required a determination 
inconsistent with a fact or a legal proposition that must be 

established for conviction of the offense. 
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applicability of Section 109 in her pretrial motion to dismiss, during the 

hearing on that motion, or in her concise statement of issues complained of 

on appeal.6  “Issues not raised in the lower court are waived and cannot be 

raised for the first time on appeal.”  Pa.R.A.P. 302(a).  See also Pa.R.A.P. 

1925(b)(4)(vii) (issues not raised in concise statement are waived).  

Accordingly, we conclude Porter’s first issue is waived. 

 Next, Porter contends the present prosecution should have been barred 

by application of Section 110, also known as the compulsory joinder rule. 

Section 110  was enacted to address two specific policy concerns: 

(1) to protect a person accused of crimes from governmental 

harassment of being forced to undergo successive trials for 
offenses stemming from the same criminal episode; and (2) as a 

matter of judicial administration and economy, to assure finality 
without unduly burdening the judicial process by repetitious 

litigation. 

Commonwealth v. Hude, 458 A.2d 177, 180 (Pa. 1983).  The statute 

provides, in relevant part: 

Although a prosecution is for a violation of a different provision of 
the statutes than a former prosecution or is based on different 

facts, it is barred by such former prosecution under the following 
circumstances: 

(1) The former prosecution resulted in an acquittal or in a 

conviction as defined in section 109 of this title (relating to when 

____________________________________________ 

18 Pa.C.S. § 109(2).   

6 See Motion to Enforce Rule 586 Disposition and To Dismiss on Collateral 
Estoppel and Double Jeopardy Grounds, 3/23/2017; N.T., 5/12/2017, at 2-

13; Concise Statement of Errors Complained of on Appeal, 7/13/2018.   
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prosecution barred by former prosecution for the same offense) 

and the subsequent prosecution is for: 

(i) any offense of which the defendant could have been 

convicted on the first prosecution; 

(ii) any offense based on the same conduct or arising from 
the same criminal episode, if such offense was known to the 

appropriate prosecuting officer at the time of the 
commencement of the first trial and occurred within the 

same judicial district as the former prosecution unless the 
court ordered a separate trial of the charge of such offense; 

or 

(iii) the same conduct, unless: 

(A) the offense of which the defendant was formerly 
convicted or acquitted and the offense for which he is 

subsequently prosecuted each requires proof of a fact 
not required by the other and the law defining each of 

such offenses is intended to prevent a substantially 
different harm or evil; or 

(B) the second offense was not consummated when 

the former trial began. 
 

(2) The former prosecution was terminated, after the indictment 
was found, by an acquittal or by a final order or judgment for the 

defendant which has not been set aside, reversed or vacated and 
which acquittal, final order or judgment necessarily required a 

determination inconsistent with a fact which must be established 

for conviction of the second offense. 

18 Pa.C.S. § 110(1)-(2). 

 Porter insists her case “fits into each of [Section 110(1)’s] three 

provisions.”  Porter’s Brief at 22.  However, we find Porter cannot 

demonstrate, initially, that “[t]he former prosecution resulted in an acquittal 

or in a conviction as defined in section 109[.]”  18 Pa.C.S. § 110(1).  Neither 

Porter nor the Commonwealth address this preliminary provision, seemingly 



J-A14010-19 

- 7 - 

conceding that Porter’s Rule 586 disposition qualifies as an acquittal or 

conviction pursuant to Section 109.  However, we find that not to be the case. 

 By way of background, Sections 109, 110, and 111 of the Crimes Code 

apply res judicata, collateral estoppel, and double jeopardy considerations to 

bar present prosecutions when the allegations could have, or should have, 

been addressed in a former prosecution. Section 109 applies when the 

prosecutions are for the “same provision of the statutes and based upon the 

same facts[.]”  18 Pa.C.S. § 109.  Section 110 applies when the prosecutions 

involve different statutory provisions or are based upon different facts.  See 

18 Pa.C.S. § 110.  Lastly, Section 111, not relevant here, is applicable when 

the former prosecution was in another jurisdiction.  See 18 Pa.C.S. § 111. 

 We note that as a preliminary matter when considering the applicability 

of Sections 109, 110, or 111, the trial court must categorize the disposition of 

the former prosecution.  A conviction or acquittal in the former prosecution 

leads to further inquiry.  Section 109 provides the definitions for an acquittal 

and a conviction.  A former prosecution ends in an acquittal if “the prosecution 

resulted in a finding of not guilty by the trier of fact or in a determination that 

there was insufficient evidence to warrant a conviction.”  18 Pa.C.S. § 109(1).  

Pursuant to Subsection 109(3), a former prosecution results in a conviction 

when “the prosecution resulted in a judgment of conviction which has not been 

set aside or vacated, a verdict of guilty which has not be set aside and which 

is capable of supporting a judgment, or a plea of guilty accepted by the court.”  

18 Pa.C.S. § 109(3).  
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 The Rule 586 disposition in the present case does not qualify as either 

an acquittal or a conviction as defined above.  Rather, Rule 586 permits a trial 

court to dismiss a case, which does not involve force or violence, when: (1)    

“the public interest will not be adversely affected;” (2) the Commonwealth 

“consents to the dismissal;” (3) satisfaction has been, or will be, made to the 

person aggrieved by the offense; and (4) “there is an agreement as to who 

shall pay costs.”  Pa.R.Crim.P. 586.  Clearly, a Rule 586 disposition does not 

involve a finding of not guilty or insufficient evidence, nor does it qualify as a 

judgment of conviction, a guilty verdict, or a guilty plea.  Rather, a Rule 586 

disposition fits into a third category outlined in Section 110(2): 

The former prosecution was terminated, after the indictment was 

found, by an acquittal or by a final order or judgment for the 
defendant which has not been set aside, reversed or vacated and 

which acquittal, final order or judgment necessarily required a 
determination inconsistent with a fact which must be established 

for conviction of the second offense. 

18 Pa.C.S. § 110(2).  See also 18 Pa.C.S. § 109(2).7  Here, Porter’s former 

prosecution was terminated by a final order, which has not been set aside, 

reversed or vacated.  Accordingly, the relevant inquiry is whether Porter’s 

present prosecution should have been barred under Section 110(2).  However, 

____________________________________________ 

7 The description of this third category in Section 110(2) is virtually identical 

to the description in Section 109(2).  Furthermore, it merits emphasis that 
Porter cited to this third category of dispositions in arguing her present case 

should have been barred under Section 109.  See Porter’s Brief at 17, citing 
18 Pa.C.S. § 109(2).     
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in her brief, Porter’s argument focuses solely on how Subsections (1)(i), (ii), 

and (iii) apply to her case.8  See Porter’s Brief at 22-31.  Therefore, she has 

waived any claim that her prosecution is barred under Section 110(2).9  

 Nevertheless, even if we were to find Porter did not waive this claim, we 

would conclude no relief is warranted.10  “Section 110(2) codifies the ancient 

doctrine of collateral estoppel[,]” and precludes the “relitigation between 

parties of an issue where that issue has been previously decided by a 

competent legal forum.”  Commonwealth v. Teagarden, 696 A.2d 169, 171 

(Pa. Super. 1997), appeal denied, 702 A.2d 1060 (Pa. 1997).  However, we 

have cautioned: 

[W]here one or several other rational explanations for the jury’s 

actions exist, admission of evidence in a subsequent prosecution 
will not be excluded on collateral estoppel grounds.  Only if it is 

“clear that the jury has spoken with respect to a particular fact, 
[will] the Commonwealth no longer [be] permitted to request that 

another jury consider the same.” 

Id. (internal citations omitted). 

 Pursuant to Section 110(2), a prosecution, based upon different facts, 

is barred by a former prosecution if the former prosecution “necessarily 

required a determination inconsistent with a fact which must be established 

____________________________________________ 

8 As will be discussed infra, Porter’s Section 110(1)(ii) argument is relevant to 

her constitutional due process claim. 
 
9 We note “[w]e are not limited by the trial court’s rationale and may affirm 

its decision on any basis.”  Commonwealth v. Cramer, 195 A.3d 594, 607 
(Pa. Super. 2018). 

10 As noted supra, Porter addressed this same exception in her Section 109(2) 
argument.  See Porter’s Brief at 17-20.  
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for conviction of the second offense.”  18 Pa.C.S. § 110(2).  The facts which 

had to be established for the present prosecution were set forth in the affidavit 

of probable cause – namely, Porter failed to report to DHS her own 

employment by the United States Postal Service in order to obtain food 

stamp benefits that she was not entitled to during the period from February 

1, 2015, through July 31, 2015.  See Private Criminal Complaint, 5/24/2016, 

at Affidavit of Probable Cause.  The prior prosecution, however, involved an 

overpayment of food stamp benefits for the period from August 2014 to 

January 2015, as a result of Porter’s failure to report her daughter’s 

employment and income.  See Docket No. 2015-14956, Private Criminal 

Complaint, 6/26/2015, at Affidavit of Probable Cause.  Therefore, the former 

prosecution did not require a determination inconsistent with a fact which had 

to be established in the present case.  To the extent Porter asserts the 

Commonwealth agreed “all the money owed to it was represented in [the] 

Rule 586 disposition,”11 we find the damages owed do not constitute a relevant 

fact for purposes of a Section 110(2) analysis.12  As noted above, the relevant 

facts determined in the Rule 586 disposition were that Porter failed to alert 

____________________________________________ 

11 Porter’s Brief at 19.  See also id. at 34. 

 
12 We note this is not a case in which the Commonwealth filed separate 

charges in an attempt to affect the grading of the offense.  Pursuant to 62 
P.S. § 481(b), the crime is graded as a felony of the first degree when the 

amount of damages exceeds $1,000.  See 62 P.S. § 481(b).  Here, the 
damages alleged in both prosecutions exceeded that amount. 
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DHS of her daughter’s employment for a six-month period of time.  Those 

facts have no bearing on the present prosecution where the Commonwealth 

proved Porter failed to alert DHS of a change in her own employment and 

income during a separate six-month period.  Accordingly, even if Porter’s 

Section 110(2) claim were not waived, she would be entitled to no relief. 

 Lastly, Porter contends “[t]he Commonwealth violated [her] right under 

the Double Jeopardy Clauses of the Federal and Pennsylvania Constitutions to 

be free from multiple prosecution for one criminal act.”  Porter’s Brief at 32.  

“Consideration of the constitutional protections contained in the double 

jeopardy clauses is necessary where[, as here,] the statutory provisions 

relating to subsequent prosecutions are not applicable.”  Commonwealth v. 

Keenum, 530 A.2d 90, 93 (Pa. Super. 1987).   

We employ a unitary analysis of the state and federal double 

jeopardy clauses since the protections afforded by each 
constitution are identical.  

The protections afforded by double jeopardy are generally 
recognized to fall within three categories-(1) protection against a 

second prosecution for the same offense after an acquittal; (2) 

protection against a second prosecution for the same offense after 
conviction; and (3) protection against multiple punishments for 

the same offense.  

Id. (internal citations omitted).  When considering whether a second 

prosecution is for the same offense as a former prosecution, “a ‘single criminal 
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episode’ analysis” is employed.13  Commonwealth v. Miskovitch, 64 A.3d 

672, 686 (Pa. Super. 2013) (quotation omitted), appeal denied, 70 A.3d 1090 

(Pa. 2013). 

 In Hude, supra, the Pennsylvania Supreme Court held “where a 

number of charges are logically and/or temporally related and share common 

issues of law and fact, a single criminal episode exists[.]”  Hude, supra, 458 

A.2d at 494.  In Commonwealth v. Reid, 77 A.3d 579 (Pa. 2013), the 

Supreme Court further explained that offenses are “logically related” to one 

another if there is “a substantial duplication of factual, and/or legal issues 

presented by the offenses.”  Id. at 582 (quotation omitted).  The Court 

emphasized, however, the duplication must be substantial and not merely de 

minimis.  See id. at 582-583.  Furthermore, the Reid Court explained the 

determination of whether the logical relationship prong is met “depends 

ultimately on how and what the Commonwealth must prove in the subsequent 

prosecution.”  Id. at 585. 

 Here, Porter insists the former and present prosecution are “temporally 

and logically related – the two time periods abut one another and the case at 

bar clearly involves a continuation of Ms. Porter’s actions in her first case.”  

____________________________________________ 

13 The “single criminal episode” analysis for double jeopardy claims appears 

to be the same as the analysis for a Section 110 claim.  See Commonwealth 
v. Hockenbury, 701 A.2d 1334, 1338-1339 (Pa. 1997) (referring to prior 

Section 110 discussion when concluding separate prosecutions did not violate 
constitutional double jeopardy protection).  See also Commonwealth v. 

Schmidt, 919 A.2d 241 (Pa. Super. 2007) (same), appeal denied, 936 A.2d 
40 (Pa. 2007). 
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Porter’s Brief at 27.  We disagree.  The fact the time periods “abut one 

another” has no bearing on whether the crimes involve the same criminal 

episode.  Indeed, each false statement covered a different, and distinct, time 

period.  Had they overlapped, Porter’s argument may have more merit. 

 Nonetheless, the most significant difference between the two 

prosecutions is that they involved separate false statements that had to be 

proven by the introduction of distinct evidence.  In the Rule 586 disposition, 

the Commonwealth was required to prove Porter failed to disclose to DHS that 

her daughter was employed at a restaurant during the period from August 1, 

2014, through January 31, 2015.  That false statement/omission was in her 

initial application for benefits filed in August of 2014.14  As the Commonwealth 

pointed out at the pretrial hearing, the present prosecution involved a different 

false statement/omission Porter made “on a separate form … about her 

employment as of April 2, 2015.”  N.T., 5/12/2017, at 6.  The second form 

was a semiannual reporting form that required Porter to confirm, update, 

and/or correct her household income.  The present prosecution was based 

upon Porter’s failure to report that she, herself, was employed by the United 

States Post Office from February 1, 2015, though July 31, 2015.  In summary, 

the present prosecution involved a separate false statement made on a 

separate form concerning the employment of a different beneficiary by a 

____________________________________________ 

14 The parties referred to the relevant forms during the pretrial hearing.  
Although they were not introduced into evidence at that hearing, they were 

introduced at trial, and are included as a supplement to the certified record.  
See N.T., 5/12/2017, at 6-8.  
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different employer over a different time period.  Consequently, we agree with 

the trial court’s finding that the two prosecutions did not constitute a single 

criminal episode, and, therefore, Porter’s second prosecution did not violate 

her double jeopardy rights.  Accordingly, no relief is warranted.15 

 Judgment of sentence affirmed.       

 

Judgment Entered. 

 

 

Joseph D. Seletyn, Esq. 
Prothonotary 

 

Date:  10/18/2019 

 

 

____________________________________________ 

15 We note that in her double jeopardy claim, Porter also raises a collateral 

estoppel claim.  See Porter’s Brief at 33-35.  However, we have already 
addressed and rejected that claim in our discussion of Section 110(2).  See 

supra at 9-11. 
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1

2

3

P-R-O-C-E-E-D-I-N-G-S

THE COURT: Just very informally

4 summarize. The first case where there was a

5 586 the allegation was that the defendant

6 was overpaid in benefits because they found

7 out her daughter was working.

8 MR. ROHRER: Yes.

9 THE COURT: And in this case, which

10 happened after that, the allegation is the

11 defendant didn't report income.

12 
MR. ROHRER: Yes.

1110 13 THE COURT: Okay. Then it's not

14 something that would have had to have been

15 charged.

16 MR. HOWARD: Well, so there's going to

17 be some argument about that, Judge.

18 THE COURT: I thought you were going

19 based on what you filed. What would the

20 argument be? Just like if I have and we

21 have it all the time. You have clients who

22 go out and on the same day a lot of times

23 with the same exact people go to six stores

24 in different locations and steal things and

25 they're all separate cases.

MARY BETH PERKO, RMR (412) 350-5414



2 same.

3

In this case the allegations aren't the

MR. HOWARD: The allegation is that

4 there was a false statement on a form which

5 was -- It's the same form. It's the same

6 statement. It's the same. It's just a

7 matter of degree. It's haw much, because

8 there's allegedly a misstatement as to haw

9 much household income was coming in from two

10 different people. So it really comes down

11 to

12 THE COURT: Let me see the form.

13 MR. ROHRER: I would add, Your Honor,

14 that the most obvious example of the

15 misstatement is from a form filed by the

16 defendant in April 2015 allegedly. It was a

17 completely separate thing.

18 I apologize, Your Honor. I have a lot

19 of exhibits.

20 THE COURT: I see that.

21 I get it if it was the same or a

22 refiling of the same, but it's not.

MR. HOWARD: Well, Your Honor

24 THE COURT: I don't think it's barred.

25 I read that.

23

MARY BETH PERKO, RMR (412) 350-5414



•

2

3

4

5

6

7

8

MR. HOWARD I don't think we need to.

We can just incorporate it because it was a

filing. It was the motion to enforce 586

disposition and dismiss on grounds of

collateral estoppel and double jeopardy,

THE COURT: So basically if I could

nutshell it, the defendant was charged at

2015-14956 with false statements to Public

9 Assistance. The allegations in that case

10 were that for a time period of -- Somebody

11 lay it out.

12 MR. HOWARD: August 1, 2014 to

13 January 31, 2015.

14 THE COURT: August 1 of '14 to

15 January 31 of 2015.

16 MR. HOWARD: Correct.

17 THE COURT: So that case resolves in a

18 586 settlement.

19 Then this case is filed at 2016-11779.

20 It was filed on June 26 of '15, so basically

21 five months later. I m sorry. I'm looking

22 at the other one.

23 MR. HOWARD: It was five months after

24 the allegations in this second case.

25 THE COURT: Let me step back a minute.

MARY BETH PERKO, RMR (412) 350-5414



2

3

4

5

6

7

8

9

10

11

12

• 13

14

15

16

17

18

19

20

21

22

23

24

. 25

At 2015-14956 the case was filed

June 26 of '15, but the time period that's

alleged that she received an overpayment due

to misstatements was from August 1 of '14 to

January 31 of '15.

MR. ROHRER: That's correct.

THE COURT: And then they filed them in

June of 15.

MR. ROHRER: That's correct, Your

Honor.

MR. HOWARD: And I think this timeline

is real important, Judge, because there's the

alleged misstatement, the false statement,

and then six months of the first case's

alleged overpayment period. And then

starting the next day, apparently at midnight

January 31 to February 1, according to the

allegations, Case No. 2 begins running for

six months. Then after --

THE COURT: Well, I understand the six

months because you fill them out twice a

year, the application or the certification or

whatever. So I understand it's always six

months, six months.

MR. HOWARD: In this case, Your Honor,

MARY BETH PERKO, RMR (412) 350-5414



1 there's no renewal of a form. This is still

2 the same form as the original case. It's one

3 form, one alleged false statement from the

4 first date before the first case.

5 MR. ROHRER: That's incorrect, Your

6 Honor. The false statement that we are most

7 interested in prosecuting occurred on a

8 separate form that you have in front of you

9 about her employment as of April 2, 2015.

10 THE COURT: This one?

11 MR. ROHRER: That's correct.

12 THE COURT: And can I ask, what's the

13 time period?

14 MR. ROHRER: I actually have a timeline

15 here, if you'd like.

16 Andy, I have a demonstrative, if you

17 would like to look at it before I give it to

18 her.

19 THE COURT: What's the time period in

20 this case at 2016-11779?

21 MR. ROHRER: The most explicit alleged

22 deception occurred in April of 2015 regarding

23 specifically, after on a form that already

24 reflected her daughter's employment, the

• 
25 whole content of the other case, that she
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6

7

8

9

10

11

12

13

1 herself was not employed.

2 THE COURT: Okay.

3 MR. ROHRER: There was an ongoing

4 deception throughout the entire six-month

5 period, and this is a six-month, as far as I

understand, like a financial block of time,

but it was based on a different discovery of

a different misstatement. And even though

some of the deception occurred at the same

time in both of these cases, the deception

overlaps, but the actual event that is most

clearly evident of the defendant's guilt here

is completely irrelevant to the other case

14 and occurred late in the period.

15 MR. HOWARD: Where on this is the new

16 misstatement?

17 MR. ROHRER: Do you mind if I give it

18 to the judge?

19 MR. HOWARD: You're saying this is a

20 form filled out by Ms. Porter?

21 MR. ROHRER: Yes..

22 MR. HOWARD: Where's her misstatement?

23 MR. ROHRER: That's what the trial's

24 going to be about. Most seriously on Page 5

25 there's a signature of Ms. Porter, and on
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Page 4 there's a statement that there's no

2 changes. On Page 3 there's a statement that

3 Tiara Porter has court-ordered support, but

4 it doesn't say anyone lost or started

5 receiving income or had a change in the

6 amount for this time.

7 Pages 1, 3, and 5 are the most

8 significant. Page 1 is particularly

9 significant because it gives us the exact

10 time that the defendant allegedly made the

11 statement.

12 MR. HOWARD: So, Your Honor, I think

• 
13 the issue

14 MR. ROHRER: May I give it to --

15 MR. HOWARD: I'm sorry. Yes.

16 MR. ROHRER: That's the timeline for

17 this case. It reflects the other one as

18 well.

19 THE COURT: Let me ask, when would you

20 have learned that there was a statement in

21 this particular case, not the '15 case, with

22 respect to whether or not the defendant had

23 employment? Is that something you would have

24 discovered later through a search or a hit

25 on -- I forget what they say, like Department
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3

4

of Labor or something?

MR. ROHRER: Yes, Your Honor. It's a

separate hit. I believe Cheryl Brown is the

witness. No, that's not correct. Cheryl

5 and

6 THE COURT: Can we go off the record

7 for a one second?

8 (Discussion held off the record.)

9 THE COURT: Let's go back on the

10 record. With respect to the motion, the

11 motion alleges that I guess essentially it

12 should have been discovered and should have

13 been included in the last case that was

14 resolved via a 586.

15 I say the allegations aren't the same.

16 They're of the same type. They're not the

17 same. They don't cover the same time period

18 and that the argument that the new

19 certification, that there's been no

20 substantial change means that that relates

21 back to the original yearly one they do. I

22 think it is yearly.

23 I don't accept that that's the case.

24 There's an ongoing -- I know I've seen them

25 before in other cases with respect to the
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1 documents that they sign that there's an

2 ongoing duty to report to the Department any

3 change in income or household size or makeup

4 or anything that might affect benefits.

5 So based on that, that motion is

6 respectfully denied. I'll give you guys a

7 minute to figure out if there's anything. If

8 not, we'll just do it witness by witness.

9 MR. HOWARD: Your Honor, before you go,

10 I understand you denied my motion. One of

11 the grounds for it was double jeopardy under

12 Rule 587, 587 (b), and subsection 6 says that

13 if you deny that motion, we need a ruling on

14 whether it was frivolous or not.

15 THE COURT: On what?

16 MR. HOWARD: On whether my motion to

17 dismiss on double jeopardy was frivolous.

18 THE COURT: What your thought process

19 was -- because maybe it was. Maybe it was.

20 Let's put it this way: Is it nice for me to

21 say it's frivolous if I see no legal basis

22 for it and I don't understand the argument

23 and I don't think it had any validity?

24 MR. HOWARD: I'll tell you why it's

40 25 important, Judge. Because if you deny the
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• 13

14

15

16

17

18

19

20

21

22

23

24

25

motion and find it frivolous, then we proceed

to trial today. If you found it to be not

frivolous but still denied, then it's

immediately appealable as a collateral order.

So we need a ruling on whether it's

frivolous or not to determine how we're going

to proceed.

MR. ROHRER: Your Honor, the

Commonwealth's position in this, with all

respect to Mr. Howard, is the law in this

area is black and white and it is a frivolous

motion. But that being said

THE COURT: I guess the standard is, no

real argument and no real basis, then it is.

I just don't see that there's any validity to

the argument that jeopardy attached on an

allegation that requires different proof and

it's covering a different period and it would

require them to present different evidence.

MR. ROHRER: That being said, Your

Honor, I would say that because this is a

fraud case, there is probably more of a gray

area with regard to the specific elements of

the crime that Mr. Howard was trying to say

were frivolous here, was trying to say were

MARY BETH PERKO, RMR (412) 350-5414
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1 estopped here.

2 I think it would be beyond reason

3 either way, and the Commonwealth certainly

4 respects your discretion in this.

5 THE COURT: All right. So again, you

6 want to what? Take it up on appeal prior

7 to --

8 MR. HOWARD Your Honor, if you find it

9 to be frivolous, then I can't. I'd only be

10 able to do it as a post-sentencing motion.

11 If you find it to be not frivolous, then I

12 would have to do it that way.

13 THE COURT: I find it frivolous.

14 don't see it. I just don't see it.

15 MR. HOWARD: I'm just asking for your

16 ruling.

17 THE COURT Again, I don t think it was

18 intentionally frivolous on your part. I

19 guess that would be where I draw the line. I

20 don't think you intended it to be, but I find

21 that it is because I find that it doesn't

22 have any basis -- Although there's a

23 connection, I don't find it to be dispositive

24 of today's case.

25 There's no question there's a
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• 1 connection with the parties and the claim,

2 the type of claim it is, but with respect to

3 the real differences, which is time periods,

4 what the misstatement was, how it affected

5 benefits, that's different.

6 So I do find it frivolous, and you can

7 do it all as one if you want.

8 MR. HOWARD: Thank you.

9 THE COURT: But I'll give you guys a

10 minute to see if there's anything. If not,

11 we'll just do it one witness at a time.

12 Thank you. I would say this. Off the

13 record.

14 (Discussion held off the record.)

15 MR. ROHRER: Your Honor, we may have

16 another preliminary issue.

17 THE COURT: Okay.

18 MR. HOWARD: It has to do, Ybur Honor,

19 whether or not to have a nonjury or jury

20 trial.

21 THE COURT: As opposed to last time

22 when you checked nonjury and picked one?

23 MR. HOWARD: Yes, Ybur Honor.

24 THE COURT: I know we had scheduled

25 this for a nonjury, but it doesn't seem like
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1 it's in the cards at this point.

2 What's the date I just suppressed?

3 June something.

4 THE MINUTE CLERK: June 6.

5 THE COURT: What day of the week is

6 that, John?

7 THE MINUTE CLERK: It is a Tuesday.

8 THE COURT: Sounds good. June 6.

9 THE MINUTE CLERK: Wait one second.

10 THE DEFENDANT: Give me a sentence.

11 Let me go. I don't want to go through this

12 no more. I'm sick of this. I know no matter

13 which way it goes they're going to look like

14 I did something wrong, so I want to get rid

15 of it today. I want to go home. I want to

16 be done and over with.

17 THE COURT: I'm going to give you that

18 date, and you guys decide what you want to

19 do. But that's the date we have, June 6.

20 MR. ROHRER: I apologize. The --

21 THE MINUTE CLERK: That won't work.

22 Hold on one second.

23 THE DEFENDANT: I'm tired of coming

24 down here. I'm tired of missing jobs for

25 bull crap for somebody else's mistake.
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• 
1 THE COURT: Why don't you go out in the

2 hall and discuss your case with your attorney

3 instead of in front of me.

4 (Discussion held off the record.)

5 THE COURT: No other courtroom will

6 take a jury from someone else's courtroom.

7 They won't do that. They'll take a nonjury.

8 They will not take a jury trial. And if you

9 go and I send it as a nonjury and you elect

10 for a jury, they're going to send it right

11 back to me.

12 MR. HOWARD: Understood, Your Honor.

• 
13 (Proceedings adjourned.)

14

15 THE COURT: We're going to go on the

16 record. Everyone's still sworn. I'm done

17 with this as far as understanding. I was

18 trying to be nice when I said to you that I'd

19 rather she not go nonjury because she's

20 convinced that I'm not going to be fair to

21 her, which is not a correct statement, but

22 okay.

23 So in order to do that, then, you would

24 go jury because today there was a lot of

• 
25 equivocation. Initially it was scheduled as
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• 
1 a nonjury, which that's scheduled

2 differently, so we come and it's a nonj ury,

3 but when I decide against the motion, now

4 it's going to be a jury and then later on

5 maybe another nonjury.

6 I'd really rather, given the vehemence

7 with which the statement was made, that it be

8 something that was thought out. So when

9 there was, Let's do nonjury, I said a nonjury

10 can go to another room so the defendant

11 doesn't make up her mind I'm unfair to her

12 just because I find the facts differently.

0 13 But a jury, no one's taking a jury from

14 anyone's courtroom, nor would I, because

15 we're not the fact finders in a jury trial.

16 So I don't think anyone appreciates me

17 dumping jury trials on them any more than I

18 would expect they would dump one on me.

19 Nonjury trial from another courtroom, I

20 take them. If somebody came down here in a

21 nonjury trial from another courtroom and

22 said, Give me a jury trial, I'd be like,

23 You're going right back to your judge because

24 that's their jury.

41110 25 So we've gone back and forth about
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1 this, but, again, I think it is what it is.

2 The only reason it wasn't scheduled correctly

3 at this point was because the election was

4 different at that point. The election was

5 for a nonjury trial, which can be scheduled

6 in a certain time period, and jury trials I

7 just can't accommodate on that same schedule.

8 So I don't understand what the issue is

9 because the case doesn't leave this room as a

10 jury because no one will take it, and there's

11 absolutely no reason to. The reality is, I

12 can be fair to the defendant and I can be

• 
13 fair listening to the evidence. The fact

14 that she has some subjective view that's

15 different I can't really help.

16 That's all. Hey, that's how it is.

17 MR. HOWARD: Your Honor, it's my

18 understanding Ms. Porter would like to

19 proceed in a nonjury fashion in a different

20 courtroom. The Commonwealth has indicated to

21 me if it does go to a different courtroom,

22 they'd be exercising the Commonwealth's right

23 to a jury trial.

24 THE COURT: Okay. Then we're back

• 
25 where we are, which is a jury trial that will
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1 be here what date, John? September

2 something?

3 MR. ROHRER: 7, Ybur Honor.

4 THE COURT: 7?

5 MR. HOWARD: Picking on the 6th.

6 THE COURT: They have the right just as

7 you do.

8 MR. HOWARD: And that's my

9 understanding.

10 Your Honor, I'm kind of at a loss what

11 to ask for because there were very few --

12 with regard to these decisions, the only

13 decision that Ms. Porter and I get to make is

14 about whether it's jury or nonjury, not which

15 judge we get.

16 THE COURT: They don't have the right

17 to decide that either.

18 MR. HOWARD: I agree. Because in

19 reality, when you have a jury trial, the

20 judges are the jurors.

21 MR. ROHRER: I guess I just ask for a

22 scheduling order at the Court's discretion.

23 If it's going to stay in this courtroom,

24 then, Your Honor -- I knaw Ms. Porter wants

411 25 to have a jury; right?
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THE DEFENDANT: I said specifically

2 that I wanted a nonjury trial. He does not

3 want to do it outside of your courtroom, and

4 the only reason I'm going --

5 THE COURT: It's not he doesn't want to

6 do it outside the courtroom.

7 THE DEFENDANT: He said that, ma'am.

8 THE COURT: He said he elected to have

9 a jury.

10 THE DEFENDANT: Because he wants it to

11 be in your courtroom. My question is, I'll

12 say this first and foremost because I'm a

13 woman of my word. When I say I don't think

14 you would be fair because of the comment that

15 you made --

16 THE COURT: That's fine. I understand

17 that.

18 THE DEFENDANT:

19 me.

20

21

22

23

24

25

You looked directly at

That means there's a little bit clouded

judgment.

THE COURT: Let me just correct

something. I actually didn't look at you

because what you didn't understand is I

wasn't specifically talking about you. I was

addressing that, and they knew it, to the

19
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20

people here from the Department of Public

Welfare. I was talking specifically about

the offense and not you.

So your statement that I looked at you

is not true. The first time I looked at you

is when you spoke out and said something.

7 Okay? That's the honest to God truth. So I

8 wasn't looking at you.

9 When we were talking about during the

10 motion the type of offense it is and my

11 frustration that the very kinds of

12 bureaucratic things that cause problems end

13 up being part of the cases, I was addressing

14 them and looking at them. So your perception

15 was inaccurate.

16 I don't have any issue -- I'm not angry

17 that you think I can't be fair to you. It is

18 what it is, and that's your perception, which

19 is why later on, if I had an issue with

20 you -- I should say about half an hour later

21 then everybody wanted to go nonjury. I

22 didn't feel comfortable because I knew how

23 the defendant felt.

24 So if I were all that unfair, you'd

• 25 have taken it at that point and done it. I
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1 don't want there to be a record that someone

2 feels because of my rulings that they're not

3 going to get a fair trial.

4 I don't have any interest in your case.

5 I'm doing it based on evidence. I know

6 everyone likes to think this is all personal,

7 but it's not. With all due respect, it's

8 just not.

9 But in any event, the result here is

10 that the Commonwealth wants a jury trial.

11 Each side has that right. I'm just doing it

12 as far as scheduling. The fact that they

13 won't consent to a nonjury trial and moving

14 it, I really can't -- He has the same right

15 as you guys do, so I can't deal with that.

16 MR. HOWARD: That is my understanding.

17 So we're going to do a jury in here?

18 THE COURT: Yeah. You guys already

19 picked a date a while ago.

20 THE DEFENDANT: But I won't agree to

21 this.

22 THE COURT: Well, you don't have to

23 agree to the jury. That's the right that the

24 Commonwealth has as well.

• 
25 THE DEFENDANT: Ma'am, he specifically
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said that he wants to be seen in your

2 courtroom so that he can bring my old case,

3 which I paid off, into this case, which they

4 never even asked me why did I pay that case

5 off.

6 I paid it so I didn't have to go

7 through this because even though it was their

8 error, I did receive that money, so I paid it

9 back, being honest about it, not lying.

10 The man that caused all of this that

11 was sitting in here only saw me two times.

12 That's the only two times I've ever been in

13 the office. I did not give anything. I did

14 not call in and not report. They sent me

15 letters to my old address. All this stuff

16 still got my old address on it.

17 And I feel like if he's saying that the

18 old case has nothing to do with this case and

19 haw they filed it, then haw is that going to

20 do with how I get sentenced? Is that fair to

21 me? I don't feel that's fair.

22 THE COURT: It won't come in really in

23 any way. It's not

24 THE DEFENDANT: Well, I heard him say

1110 25 that's the reason he wants to be in here.
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1 THE COURT: No. No. But I think,

2 again, a cooling down period would be good.

3 You have our date. If you need anything in

4 the interim, let me know.

5 MR. ROHRER: Your Honor, just for the

6 cleanliness -- May it please the Court,

7 Jameson Rohrer on behalf of the Commonwealth.

8 Just for the cleanliness of the record,

9 this is a linked case. There has been a lot

10 of paper going around. There have been

11 preliminary motions.

12 At this point, Your Honor, the reason

•13 that this case should remain in front of you

14 is the reason any linked case should remain

15 in front of any judge. That being said, we

16 talked specifically about the 586

17 disposition. The Commonwealth agreed not to

18 use it as crimen falsi evidence. And, in

19 fact, in front of a jury it would be even

20 more sacrosanct because you are not required

21 to expel it from your thoughts.

22 The Commonwealth at this point has an

23 interest in keeping the record as clean as

24 possible. I intend to retain control of this

1111 25 case to try the witnesses in the same order
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1111 1 and to treat everybody involved exactly the

2 same as I would have otherwise except with

3 the delicacy that a jury calls for.

4 THE COURT: Okay.

5 MR. ROHRER: And honestly, Your Honor,

6 even though on some level I would have

7 preferred to get this case out today and that

8 would be the convenient thing to do, given

9 the vehemence with which the defendant

10 opposed these charges, I think in the

11 interests of justice a jury trial is the most

12 appropriate way forward. And I certainly

13 think that a jury trial in front of Your

14 Honor is the most appropriate way forward.

15 THE COURT: Okay. All right. So you

16 guys have the date. If you need anything in

17 the interim, let me know. All right? Thank

18 you.

19

20 (Whereupon, the proceedings were concluded.)

21

22

23

24

25

24

MARY BETH PERKO, RMR (412) 350-5414



• 1
2 

COMMONWEALTH OF PENNSYLVANIA

COUNTY OF ALLEGHENY
3

4

5

6

CERTIFICATE OF REPORTER

25

7 I, Mary Beth Perko, RMR, do hereby certify that the
evidence and proceedings are contained fully and accurately in

8 the machine shorthand notes taken by me at the hearing of the
within cause, and that the same were transcribed under my

9 supervision and direction, and that this is a correct
transcript of the same.

10

11

12

13

14

15
Official •urt Reporter

16 Court of Common Pleas

17

18
The foregoing record of the proceedings upon the

19 hearing of the above cause is hereby approved and directed to
be filed.

20

21

22

23

24

• 
25

MARY BETH PERKO, RMR (412) 350-5414



APPENDIX E



APPENDIX F







APPENDIX G







APPENDIX H

























APPENDIX I

















APPENDIX B









APPENDIX K






