N.D.N.Y.

_ 18-cv-1301
| - ~ Singleton, I
- United States.Court of Appeals
_ FOR THE

SECOND CIRCUIT

At a stated ténn of the United States Court of Appeals for the Secondv
_ Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 5" day of June, two thousand twenty. . -

Present: o S
o Barrington D. Parker, =
Debra Ann Livingston,
Michael H. Park,

Circuit Judges.

Efrain Santos,
| Petitioner-Appéllan_t,
v o - - }',.20-41'_2
: Stewa.rt'Ecke_r'tv,vSﬁpérintengleﬁt, . | ‘

| 'Respondent-Ap:pellee.

. App'éllaint,'pfo" se’,‘r‘ﬁoVes-for a certificate of appealability." Upon-due consideration, it ;is> hérél;)}«—::

~ ORDERED that the motion is DENIED and the appeal is DISMISSED because Appellant has not
“made a substantial showing of the denial of a constitutional right.” 28 U.S.C. § 2253(c); see also
Miller-El v. Cockrell, 537 U.8. 322, 327 (2003). . - - ' -

FOR THE COURT: .
" Catherine O’Hagan Wolfe, Clerk of Court ™ -
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IN THE UNITED STATES DISTRICT COURT

FOR THE NORTHERN DISTRICT OF NEW YORK

- EFRAIN SANTOS, - , '
No. 9:18-cv-01301-JKS
Petitioner,

MEMORANDUM DECISION
VS. '

STEWARD ECKERT, Superintendent,
Wende Correctional Facility,

‘Respondent..

Efrain Santos, a New York state prisoner proceeding pro se,ﬁled a Petition for a Writ ‘ofv.
Habeas Cérpus With this‘Co\urtr pursuant té 28U.S.C. § 2254.' Santos is in the custody of the
New York State Department Qf Corrections and Community Superv‘isioﬁ (“DOCCS’.’) and .'
incarcerated at Wendé Coqectional Facility. Respondeﬁt ha§ answefed the Peﬁtion, and Santos
has replied. | » |

. BACKGROUND/PRIOR PRbCEEDING-S

On September 18, 2013, Santos, along with co-defendants Pedro Romero and Maximino

V_VZ_-é_lX_a_r_e_z,‘wars charged with second-degree murder, second-degree attémpted murder, first-degree -

assault, and two counts of second-degree criminal possess.ion of a weapon in connection with an
inpident two moﬁths prior where the défendants shot.'and killed Santos’ neighbor, Andre
Rosariq-Claudio, énd attémpted to kill Edgardo Torrevs-Claudio following a confroﬁtation in
which they ambushe.:d t}ie victims on a residential street in the‘ City of Syracuse. Santos
proceeded to _'ajjury trial i_n which he was tried jointly with Romero. Co-defendant Alvarez pled -

guilty to ﬁrét-degree assault and testified for the People at his co-defendants’ trial. -
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The p'rosecuvt‘io’n also presented at trial ”among other witnesses, the testimony of Gilberto :
Rodriguez, Santos 17-year-old downstairs nelghbor Rodriguez testlfied that he got into a . :
phys1ca1 argument with Santos the day of the .1hc1dent V1ct1m Rosarlo Claudio 1nterceded and
contmued ﬁghtmg with Santos until Rodriguez pulled Rosario Claudio off Santos Rosarlo-
Claudio then walked to the store When Rosarlo Claudio returned Santos bumped h1m and told :
~ himto come out b.ack 1f he wanted more rRosario Claudio follouved Santos to the backyard

R PR TN

wheie the shootmg started. Rodriguez had been charged in an unrelated case and agreed to
testify in that case in exchange for an agreed-upon disposnion of those unrelated cha'rgesl The -
| prosecutor in. Santos’ case agreed 0 tell the court in Rodriguez’s pending case that Rodriguez |
had testified at Santos’ trial, but Rodrlguez \yas’ granted no other beneﬁt for his testlmony in
“Santos’ case. Santos did not call any w1tnesses on his behalf

At thé conclusion of trial, the jury found Santos guilty as charged of second-degree
murder, attempted 'se‘cond-degree murder, first-degree assault, and two counts of ééédhdiaégree
criminal posSession of a ufeapon. The court irnpose_d'an aggregate term of 50 years to life -
imprisonment.‘” | | | o

Through counsel Santos appealed his conv1ction In relevant part he argued that the V

prosecutor commrtted misconduct by mlscharacterrzmg the evidence anpealmg to the j Jury
‘ sympathy, makmg mflammatory comments demgratmg the defense and d1m1n1sh1ng the State ]
burden of p'roof. Santos relatedly“‘argued that counsel wes ineffective for failing to object to the -

instances of prosecutorial misconduct. The Appellate Division unanimously modified the

e

: The jury found Romero guilty of the same offenses, and the trial court imposed

the same sentence upon him.

PUSEp—



Case 9:18-c_v‘-O:yL301,~_-J,KS' ‘Document 20 Filed 12/18/19 Page 3 of 10

Judgment by reducing the ﬁrst degree assault conv1ction to assault in the second degree agreeing

R F

~ with Santos that there was legally msufﬁcrent ev1dence of serlous physrcal m_;ury Santos 57

¥y

N. Y S. 3d 1620 1620 21 (N Y App DlV 2017) But the appellate court rejected all other

arguments and afﬁrmed the Judgment in all other respects [d at 1622 Santos sought leave to

abtho

appeal to the New York Court of Appeals which was summarily denled on August 11,2017.

IR

, People v, Santos, 86 N E 3d 575 575 (N Y 2017) HlS conv1ct10n became ﬁnal on November 9,

I I !'..».

2017 the conclusron of the 90 day period during Wthh Santos could have sought certiorari |
R ‘ “” s ¥ P .\ . £ H e

rev1ew in the United States Supreme Court See Wzllzams v. Artuz 237 F 3d 147 150 51 (2d

) b

Cir. 2001)

B I

Santos then timely ﬁled the mstant pro se Petitlon for a Writ of Habeas Corpus to this

A

Court on November 3,2018. Docket No l (“Petit1on”), see 28 U S. C § 2244(d)(1)(A)

L GRQUNDS R_AI‘SED" )

In his pro se Petition before this Court, Santos argues that the prosecutor committed
misco'nduct by mischaracterizing the evidence, appealing to the jury’s sympathy, making

inflammatory comments, _denigrating the defense, and diminishing the State’s burden of proof. .

He relatedly argues that trial counsel was 1neffect1ve for failmg to obJect to the misconduct

,‘;wu; Sl R Yoo e

B e — i S 8 =X

e . [II.STANDA _DOFREFV;I-EW»» - e

Under the Antiterrorism and Effective eath Penalty Act of 1996 (“AEDPA”) 28 U S C

§ 2254(d), th1s Court cannot grant rel1ef unless the de01510n of the state court was contrary to or
mvolved an unreasonable applicatlon of clearly established Federal law as determmed by the _
Supreme Court of the United States,” §. 2254(d)(1), or “was based on an unreasonable

determination of the facts in light of the evidence presented in the ‘State court proceedmg,”
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§ 2254(d)(2).A A ‘state~court decision is contra;ry to federal law if the state court applies arule that
contradicts controlling 'S'dpreme Court author1ty or “if the state court confronts a set of it:acts.that |
are rlnaterially'indistinguishable' tfro'rn Ea' decrston”of theSupremeCourt, :hut.neyertheless arrlyesf _ '
at a different re'solt._' Williarns' v. T aylor,529US362, 406(2000) The terrn ttnreasonable is a

| common term in th;e' 1ég51' world ::Th'e SupremeCourt hascautmned, however, that the range;of ;
reasonable judgments rnay' depend m partonthe natureof the r:e'lel/.ant'rule argued to be clearlyi_: '
estabhshed federal law Yarborough V. Alvarado 541 U S 652 664 (2004) (“[E]valuatmg

: whether arule appllcat1on was unreasonable requ1res consrdermg the rule s specnﬁcrty The :

more general the rule the more leeway courts have in reachmg outcomes in case-by -case

RS Lo ot

, determmauons.”);

: To the extent that the Petltlon raises issues of the proper apphcatlon of state law, they are
beyond the purvrew of this Court ina federal habeas proceedmg See Swarthout v. Cooke, 131 S;
Ct. 859, 863 (201 1) (per cur1am) (holdmg that 1t is of no federal concern whether state law was

correctly applled) Itisa fundamental precept of dual federallsm that the states possesspr1mary :
| authority for deﬁmng and enforcmg the crlmmal law See e. g, Estelle v. McGuire, 502 U.S. 62 .

3

67-68 (1991) (a federal habeas court cannot reexamine a state court’s interpretation and

B applrcatton of state law) Walton v. Arizona, 497U S, 639, 653 (1990) (presummg that the state
court l;new and correctly appl1ed state law) overruled on other grounds by Rtng V. Arzzona 536 "
- US. 5'84 (2002). |

In applylng th'ese.standards on habeas review, this Court reviews the: ;“last reasoned

decision” by the state court. Yistv. Nunnemaker, 501 U.S. 797, 804 (l99l); ‘Jorzes.lz. Stihson,

229F.3d 112,118 (2d Cir. 2000). Where there is no reasoned decision of the state court .
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, a’ddressing the ground or grounds raised on the merits and 1o independent state grounds exist for '-
not addressmg those grounds this Court must decrde the issues de novo on the record before 1t ,
See Dolphy V. Mantello, 552 F 3d 236 239 40 (2d Cir 2009) (cntmg Spears v. Grezner, 459 F 3d
200, 203 (2d Cir 2006)) cf Wzggzns v. szth 539 U S 510 530 31 (2003) (applymg a de novo_ :

standard toa federal cla1m not reached by the state court) Inso domg, the Court presumes that

: o Lol Taie - RN - < .“r»v .

the state court dec1ded the claim on the merits and the de0131on re.sted on federal grounds See
Coleman V. Thompson 501 U\S\ ‘722 740 (l9.9.l), Harrzs V. Reed 48§ U S. 255, 263 (1989) see
also szenez v. Walker 458 F 3d 130 140 (2d C1r 2006) (explaming the Harrzs Coleman
_mterplay) Fama V. Comm r of Corr Servs 235 F. 3d 804 810-11 (2d Cir. 2000) (same) This
Court gives the presumed decision of the state_court the same AEDPA deference that it would
give a,re_asoned decision of the state court. Harrington V. Richt_er, l3l S. Ct. 77()_, 784-85 2011)
(rejectmg the argument that a summary disposmon was not entitled to § 2254(d) deference)
szenez 458 F.3d at 145 46. Under the AEDPA the state court s ﬁndmgs of fact are presumed
to be correct unless the petitioner rebuts this presumption by clear and convmcmg ev1dence 28

USC. §2254(e)(1), leler El'v. Cockrell, 537 U.S. 322 340 (2003).

IV.DISCUSSION

Santosarguesthatiheprosecutomommrtted miseonduct by mlscharactenzmg

At T
LA

evidence, appealing to the Jury s sympathy, making 1nflammatory comments, denigratmg the
defense, and diminishing the State’s burden of proof. On direct appeal, the Appellate,_Division
concluded that Santos failed to preserve h1s prosecutor1al misconduct claims Santos 57

N.Y:S. 3d 262 at 1621 -22.
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Federal habeas review of prosecutorlal mlsconduct claims is llmlted to the narrow issue
of whether the alleged mtsconduct v1olated due process See Darden V. Waznwrzght 477 U. S
168, 181 (1986) A habeas pet1t1on will be granted for prosecutorral misconduct only when the ;
mlsconduct ) 1nfected the trlal w1th unfaxmess as to make the resultmg conviction a denial of
due process.” Darden V. Wamwrzght 477 U S 168 171 (1986) (quotmg Donnelly V.
DeChrzstoforo 416 U. S 637, 643 (1974)) To constitute a due process vrolatlon the
prosecutorlal mlsconduct must be of sufﬁcrent s1gmf1cance to result in the demal of the
: defendant s right to a fair tr1a1 ? Greer v. leler 485 U. S 756 765 (1987) (quotmg Unzted
States v. Bagley, 473 U S. %67 (l985)) Under thrs standard a petltroner must show there isa :
~ reasonable probab111ty the error complamed of affected the outcome of the tr1al——z e., that absent
.the alleged 1mpropr1ety, the verdlct probably would have been drfferent | ! |
o As an mltlal matter Respondent correctly argues that Santos prosecutbrial'miscondUct
clalms are procedurally barred from federal habeas review as well “[A]n adequate and
1ndependent ﬁndmg of procedural default w1ll bar federal habeas review of the federal cla1m
Harris, 489 U.S. at262. In ﬁnding the p'rosecutori-al’ conduct‘claim'unpreserved for appellatel

review, the Appellate“Division relied upon New York’s contemporaneous objection rule New

York Crrmmal Procedure Law (“CPL”) § 470 05(2), whrch has long been con51dered an
adequate and mdependent ground” that bars federal habeas rev1ew See thtley V. Ercole 642
E. 3d 278 292 (2d Cir. 201 l) New York’s rule requlres that an alleged error be “brought to the
attent1on of the trial court at a t1me and ina way that [grves 1t] the opportumty to remedy the
problem and thereby avert reversible error.” People V. Luperon 647 N.E2d 1243 1246 47

(N.Y. 1995) ‘As the record supports that defense counsel did not raise thls partlcular content1on



Case 9:18-cv-01301-JKS- Document 20 Filed 12/18/19 Page 7 of 10

at tr1al the Appellate D1v1sron properly applied New York’s adequate and mdependent |
contemporaneous objection rule and hlS prosecutorial mrsconduct clalms must be denied on that

basis.

gt g e . T IR sy s
YT e T N T I T T e Y i .

Moreover, Santos is not entitled to relief on the merits of his claims either. Santos first

[N LR ‘ N R R PP

challenges the prosecutor’s comment during summation that Gilberto Rodriguez “re'ally wasn’t '
: «‘. 5,..M~ oo .

getting any beneﬁt for testifymg at Santos tr1al A rev1ew of the record, however reﬂects that

r {

ATV IR AEVL LMY . N P

i L

the prosecutor S comments were mtended to clarify that Rodriguez s testimony at Santos’ trial

i P—
UM UGS TR s‘f [

was not part of his cooperation agreement in the unrelated case Rodriguez explamed to the Jury

P
FANN L

that, as part of hlS cooperatlon agreement he was required to testify in the unrelated case, but he

§

was not prom1sed any further reduction of sentence i in the other case m retum for hlS testimony
’ f T T A A ) ; . .
in Santos’ case. And even if the jury could have interpreted the comments in the manner Santos

now suggests, he fails to demonstrate that the comments “so infected the trial with unfairness as

. . - e
A - : L §

- to make the resulting conviction a denial of due process.” Darden, 477 U.S. at 171.

§

Santos also complams about certam comments in the prosecutor s openmg statement

L -y

which he argues gratuitous[ly] appealed to the Jury ] sympathies But agam while the

prosecutor used colorful and evocative language an mdependent revrew of the prosecutor s

e , RN

. summationshowsihaLnoneoﬁtheprosecutor4statementsrose 10 the—level@f—egregiousconduct——vw

requ_i_red for habeas relref. The comments at issue, in which the prosecutor described the ‘

~ “horror” of the v1ct1ms mother “beggtng and pleading for her sons’ lives” as she watched
Santos lead her sons like sheep to the slaughter are less egregious than the types of statements

that the Supreme Court has found to be msufﬁment to estabhsh a due process v1olat1on based on

-

prosecutorial misconduct. See Dara’en, 477 U.S. at 180 n. 10-12 (prosecutor did not deprive

E T S S
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defendant of right to fair trial where prosecutor urged Jury to 1mpose death penalty by argumg

' that “as far as  am concemed [the defendant 1s] an anlmal ? and “I w1sh [the decedent] had a

PN .
shotgun in his hand . and blown [the defendant’ s] face off I w1sh that I could see hlm srttmg

here with no face blown away by a shotgun”)

“ S - e ,_‘,nf T
¢ V,X\\ Vs .

Santos next avers that counsel demgrated the defense by characterizmg the defense

l N
. R Lo et

‘ theory as rldlClllOUS ora conspiracy theory ? Itis 1mproper asa matter of both state and

_v,_q.i,_ . . cy el .“..,,

federal law for a prosecutor to impugn defense counsel s mtegrity, demgrate or r1d1cule the
defense theory, or make ad horrzzr;em attacks on defense counsel See e. g Unzted States v

Bzasuccz 786.F.2d 504, 513-14 & n. 9 (2d Cir. 1986) (charactenzmg as “clearly

: mappropriate the prosecutor s needless and unwarranted ad homznem attacks against defense
counsel[,] . ,.;.}[.f.]orélnjstance, the»,prOSecutor;addressed- defense__counsel at one point as"~you |
sleaze,’ at another as ‘you hypoc_ritical son;,’ as being "so .unlearned_ m the law,’ and on,several

| occasions the prosecutor objected to 'cf]ues:tions bythe defense as ‘nonsense”’ (internal ‘c-italtions-

| to the record omitted)) People V. LaPorte 762 N Y S. 2d 55 57 58 (N Y. App Div. 2003)

_(reversmg conv1ction where prosecutor s remarks durmg summat1on were not fa1r response to

d_efense counsel’s summation and thus denied defendant a fair trial because evidence against

defendant was not overwhelmmg, prosecutor 1mpugned defense counsel s mtegrlty, rldiculed the.
defense theory as mumbo Jumbo, and warned the Jurors . several times that defensecounsel
Wasf‘}ﬁahii;hi;tmg thﬂem.and trymgto prev_ent them fro:m usmg their co:rnmon .sense”) (citation
omit‘tedﬂ)‘." But as the Second Circuit has noted! ‘é"a‘prosecutor is not. precluded from yigorous A
advocacy, or the use of colorful adjectlves in summatlon " United States v. Jaswal 47F3d 539

544 (2d Cir. 1995) (crtation and 1nternal brackets omitted) A fair readmg of the record reflects |
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that the prosecutor ] comments reflect a faxr response to defense counsel s. summatton, in whlch

.o

she argued that the v1ct1ms famlly and frrends had testrﬂed agalnst Santos in an effort to

(]

continue the vrctlms’ “grudges and d1sputes” agamst Santos descrtbed the People $ theory as
“fiction” and a productton ” and characterlzed the prosecutton s w1tnesses as actors in “this

great play ” See nghtv Walsh 524 F. Supp 2d 255 287 (W D N Y. 2007)

PRI

F mally, Santos argues that the prosecutor s use of a Jlgsaw puzzle analogy to explam the

. .
: M S -

_ reasonable doubt standard effecttvely dtmmrshed the State s burden of proof As Respondent

‘t"".w PRI : A AP ,;_,

acknowledges the Stxth C1rcutt Court of Appeals recently expressed concern over such analogy

-/‘I

in the direct appeal of a federal conv1ct10n .

) The use of this metaphor for the beyond-a-reasonable-doubt standard was also
~ -iiproper. One can easily imagine tryihg'to put 'together a 1'000-piece jigsaw puzzle
based on the prcture on the box that the puzzle came in. Whether half of the puzzle
pieces are missing or only ten of them are missing, one could still piece together enough
of the puzzle to be able to recognize that it resembled the picture on the box.
Accordingly, jurors could understand the metaphor to'describe a far less demandmg
standard of proof than true proof beyond a reasonable doubt .

Unzted States V. Bradley, 917 F 3d 493 508 (6th Ctr 2019)
The erth Crrcu1t nonetheless concluded that “the use of thts metaphor was not ﬂagrant _

mrsconduct requmng reversal under the plam error standard ? Ia' As drscussed above the .

narrow.standatdoﬂnemememployedioLdue process;.:larms mﬂZﬂeases.ls.substanttally_—z_

2 L T L

more deferenttal to the lower court decxsron than the plam error standard employed on federal
dlrect appeal Moreover there is s1mply no Umted States Supreme Court authortty mdlcatmg
that a prosecutor s use of the j Jlgsaw puzzle analogy rises to the level of a federal constltutlonal

v1olatton ln the absence of any clearly establlshed federal law on thxs issue, AEDPA rehef is

foreclosed See Carey, 549 U S.at 77. And because Santos falls to estabhsh that the prosecutor
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‘committed misconduct with respect to anyv of the challenged comments noted above, his related
ineffective as'sistdnce claim also must fail. See, e.g., United States v. Molina, 934 F.2d 1440,
1448 (9th Cir. 1991) (trial counsel may properly decide to “refrain from objecting during closing‘ _'
argument to all but the most egregious misstatements by opposing counsel on the tneory that the
jury may constfue their objections to be a sign of desperation or hyper-technicality”). : |
V. CONCLUSION
Santos is not entitled to relief on any ground raised in his Petition.
IT IS THEREFORE ORDERED T HAT the Petition u_nder 28 U.S.C. § 2254 for a Writ
- of Habeas Corpus is DENIED.
| IT IS FURTHER ORDERED THAT the Court declines to issue a Certificate of _'
Appealablhty 28 U.S. C § 2253(0) Banks v. Dretke 540 U. S. 668 705 (2004) (“To obtam a
certificate of appealablllty, a prisoner must ‘demonstrat[e] that jurists of reason could disagree
with the distri‘ct court’s resolution of his constitutional claims or that jurists could conclude the
“issues presented are edequate to deserve eneouragement to proceed further o (quotmg leler-El
537 U.S. at 327)) Any further request for a Certificate of Appealablhty must be addressed to the

Court of Appeals. See FED.R. App. P. 22(b); 2D CIR. R. 22.1.

The Clerk of the Court s to enter judgment aceo’rdingly'.h T
Dated: December 18,2019, -

Js/ James K. Singleton. Jr.
JAMES K. SINGLETON, JR.
Senior United States District Judge

"RECEVED
SEP 16 2000,

OFFICE OF
| SUPREMR ch'L'JERCT:LERsK




