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Before: HAWKINS and PAEZ, Circuit Judges, and RESTANI,™ Judge.

This disposition is not appropriate for publication and is not precedent
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**

The panel unanimously concludes this case is suitable for decision
without oral argument. See Fed. R. App. P. 34(a)(2).

™ The Honorable Jane A. Restani, Judge for the United States Court of
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App.0002



Case: 19-15265, 05/11/2020, ID: 11685973, DktEntry: 41-1, Page 2 of 4

Lemar Gant appeals the district court’s denial of his 28 U.S.C. § 2254 petition
challenging his conviction in Nevada state court for being an ex-felon in possession
of a firearm. We have jurisdiction under 28 U.S.C. § 2253, and we affirm.

Defense counsel’s failure to run a criminal background check on a witness
whose incarceration impeached his exculpatory testimony was not constitutionally
deficient. The adequacy of counsel’s witness investigation depends on whether it
was “reasonable considering all the circumstances,” see Strickland v. Washington,
466 U.S. 668, 688 (1984), and the state court had reason to conclude that it was, see
Harrington v. Richter, 562 U.S. 86, 105 (2011). After learning about the witness
through Gant’s girlfriend, counsel sent an investigator to interview the witness,
reviewed the investigator’s report, and shared the testimony with Gant himself. It
was conceivable, if not entirely reasonable, then, for the state court to conclude that
Gant’s nonchalant response to the expected testimony gave counsel no reason to
doubt its veracity. See Strickland, 466 U.S. at 691 (“[W]hen a defendant has given
counsel reason to believe that pursuing certain investigations would be fruitless or
even harmful, counsel’s failure to pursue those investigations may not later be
challenged as unreasonable.”). And although the devastating impact of the witness’s
previously unknown incarceration on Gant’s defense understandably has caused
counsel to reconsider his vetting process, “the harsh light of hindsight” cannot alter

our analysis. See Bell v. Cone, 535 U.S. 685, 702 (2002); see also Richter, 562 U.S.
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at 105 (“The question is whether an attorney’s representation amounted to
incompetence under prevailing professional norms, not whether it deviated from best
practices or most common custom.” (quotation marks and citation omitted)).

We reach the same conclusion concerning defense counsel’s failure to ensure
receipt of (or check the electronic docket for) the prosecution’s supplemental witness
list. Although that filing likely would have alerted counsel to his own witness’s
incarceration, the state court reasonably concluded that this omission did not render
counsel’s performance constitutionally deficient. Gant offers no evidence that
counsel had either seen the supplemental witness list, noticed an issue with receiving
previous filings that he could have corrected, or otherwise learned about the
prosecution’s additional witness. That the state court made no express finding on
this point is of no moment. Already having failed to advance a more plausible
explanation, Gant cannot litigate the issue anew. See Richter, 562 U.S. at 98-99.
We must, and do, presume that the state court’s denial of relief included a rejection
of this argument. See id. at 99-100.

AFFIRMED.
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FILED

MAY 11 2020

PAEZ, Circuit Judge, concurring: MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

Gant v. Williams, 19-15265

| agree with my colleagues that the Nevada Court of Appeals’ decision
rejecting Gant’s ineffective assistance of counsel claim was not an unreasonable
application of Strickland v. Washington, 466 U.S. 668 (1984). | arrive at this
conclusion through a different path, however. | seriously question whether the
state court’s determination that trial counsel’s defense strategy of calling a single
witness without conducting any independent investigation of that witness’s
background or the story he offered was constitutionally reasonable. Despite my
reservations, even assuming that counsel’s performance was deficient, Gant’s
claim fails on Strickland’s prejudice prong, as the state court reasonably
concluded. Gant argues that, but for trial counsel’s error, he would have called one
or more witnesses to testify that the officer planted the gun. But the evidence at
trial was that it was “highly unlikely” that Gant’s DNA could have been found on
the gun without him having handled the gun himself. Thus, Gant has not shown it
was “necessarily unreasonable” for the Nevada Court of Appeals to conclude that
“he had failed to undermine confidence in the jury’s” verdict. Cullen v. Pinholster,
563 U.S. 170, 190 (2011).

Accordingly, I concur in the judgment.
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UNITED STATES DISTRICT COURT
DISTRICT OF NEVADA
LeMar A. Gant, Case No.: 2:16-cv-00528-JAD-NJK
Petitioner
Order Denying Petition

V.
[ECF No. 5]
Brian Williams, et al.,

Respondents

Petitioner LeMar Gant petitions under 28 U.S.C. § 2254 to challenge his 2012 state-court
judgment of conviction for being an ex-felon in possession of a firearm.! Several of Gant’s
claims have been dismissed, and the others have been consolidated. I now deny the surviving
claims on their merits.

Background

On October 25, 2011, Gant was pulled over by Las Vegas Metropolitan Police Officer
David Denton for failing to use a turn signal. When the officer asked if there was anything
illegal in the car, Gant said there might be a smoking pipe but gave him permission to search
anyway. The officer searched the car and found a handgun in a black holster wrapped in a
bandana under the hood. Gant, an ex-felon, was charged with being an ex-felon in possession of

a firearm.?

' ECF No. 5.

2 Ex. 2; Ex. 25 (Tr. 7-17). The exhibits cited in this order, comprising the relevant state court
record, are located at ECF Nos. 10-14.
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Two weeks before trial, Gant’s defense attorney disclosed four witnesses, including
Matthew Merry.®> Two days later, the State filed a supplemental notice of witnesses that
identified the Henderson Detention Center’s custodian of records.*

At trial, counsel stipulated to Gant’s status as an ex-felon.”> A forensic expert for the
State testified that the major DNA profile pulled from the gun was consistent with Gant’s DNA.°
Gant called Merry as his only witness. He claimed responsibility for the gun being in the hood
of the car on the day Gant was arrested, testifying that on the day of Gant’s arrest, Gant gave
Merry a ride and that Merry hid a gun, which he wrapped in Gant’s bandana, in the hood of the
car without Gant’s knowledge.” On cross-examination, the State asked Merry whether he’d be
surprised to learn he had been in custody on the day in question and Merry responded that he
would.?

Gant elected not to testify, and the defense rested.” The State then called the custodian of
records for Henderson Detention Center, who testified that Merry had been in custody on—and
for several days around—the date he claimed to have placed the gun in the car.'® In closing

arguments, defense counsel ignored Merry’s testimony and asserted that “this is simply a DNA

3 Ex. 19.

4 Ex. 20.

S Ex. 21 (Tr. 3).
 Ex. 25 (Tr. 50-69).
"1d. (Tr. 82-90).
81d. at 98-99.

?1d. at 104-06.
101d. at 107-09.
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case,” and argued that the only thing tying Gant to the gun was DNA and that Gant’s DNA could
be explained by transfer from the bandana.!! The jury found Gant guilty. '

Gant was sentenced, judgment was entered, and Gant appealed.!®> The Nevada Supreme
Court affirmed.'* Gant filed a postconviction habeas petition in state court, which resulted in an
evidentiary hearing at which both Gant and his trial counsel testified.!* Following the hearing,
the trial court denied relief, and the Nevada Court of Appeals affirmed. '®

Gant then initiated this federal habeas corpus petition. Three claims remain: (1) that
counsel improperly denied or influenced Gant to give up his right to testify by calling Merry; (2)
that counsel was ineffective for failing to investigate Merry before calling him to the stand; and
(3) that counsel was ineffective for failing to investigate the DNA evidence or to obtain and call
a DNA expert.!” 1 consider each in turn.

Legal Standard
28 U.S.C. § 2254(d) provides the legal standards for consideration of the merits of the

petition in this case:

An application for a writ of habeas corpus on behalf of a person in custody pursuant
to the judgment of a State court shall not be granted with respect to any claim that
was adjudicated on the merits in State court proceedings unless the adjudication of
the claim —

(D resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established Federal law, as determined by the
Supreme Court of the United States; or

d. at 121.

121d. at 127; Ex. 27.
13 Exs. 30, 31 & 33.
4 Ex. 55.

15 Exs. 60, 66 & 71.
16 Exs. 81 & 91.

17 Gant’s seven remaining claims have been consolidated into these three claims.

3
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2) resulted in a decision that was based on an unreasonable determination of
the facts in light of the evidence presented in the State court proceeding.

The Antiterrorism and Effective Death Penalty Act (AEDPA) “modified a federal habeas
court’s role in reviewing state prisoner applications in order to prevent federal habeas ‘retrials’
and to ensure that state-court convictions are given effect to the extent possible under law.”'8 A
federal court’s ability to grant a writ is limited to cases where “there is no possibility fairminded
jurists could disagree that the state court’s decision conflicts with [United States Supreme Court]
precedents.”'” The Supreme Court has emphasized “that even a strong case for relief does not
mean the state court’s contrary conclusion was unreasonable.”?’

A state-court decision is contrary to clearly established Supreme Court precedent within
the meaning of 28 U.S.C. § 2254 “if the state court applies a rule that contradicts the governing
law set forth in [the Supreme Court’s] cases” or “if the state court confronts a set of facts that are
materially indistinguishable from a decision of [the Supreme Court] and nevertheless arrives at a
result different from [the Supreme Court’s] precedent.”?!

A state-court decision is an unreasonable application of clearly established Supreme
Court precedent, within the meaning of 28 U.S.C. § 2254(d), “if the state court identifies the

correct governing legal principle from [the Supreme Court’s] decisions but unreasonably applies

that principle to the facts of the prisoner’s case.”?* The “unreasonable application” clause

18 Bell v. Cone, 535 U.S. 685, 693-694 (2002).
19 Harrington v. Richter, 562 U.S. 86, 102 (2011).

201d. (citing Lockyer v. Andrade, 538 U.S. 63, 75 (2003)); see also Cullen v. Pinholster, 563
U.S. 170, 181 (2011) (describing the AEDPA standard as “a difficult to meet and highly
deferential standard for evaluating state-court rulings, which demands that state-court decisions
be given the benefit of the doubt”) (internal quotation marks and citations omitted.)

2l Andrade, 538 U.S. at 63 (quoting Williams v. Taylor, 529 U.S. 362, 405-06 (2000), and citing
Bell v. Cone, 535 U.S. 685, 694 (2002)).

22 Andrade, 538 U.S. at 74 (quoting Williams, 529 U.S. at 413).

4
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requires the state court decision to be more than incorrect or erroneous; the state court’s
application of clearly established law must be objectively unreasonable.??

To the extent that the state court’s factual findings are challenged, the “unreasonable
determination of fact” clause of § 2254(d)(2) controls on federal habeas review.?* This clause
requires that the federal courts “must be particularly deferential” to state court factual
determinations.?> The governing standard is not satisfied by a showing merely that the state

court finding was “clearly erroneous.”?® Rather, AEDPA requires substantially more deference:

[[In concluding that a state-court finding is unsupported by
substantial evidence in the state-court record, it is not enough that
we would reverse in similar circumstances if this were an appeal
from a district court decision. Rather, we must be convinced that
an appellate panel, applying the normal standards of appellate
review, could not reasonably conclude that the finding is supported
by the record.?’

Under 28 U.S.C. § 2254(e)(1), state-court factual findings are presumed correct unless
rebutted by clear and convincing evidence. The petitioner bears the burden of proving by a
preponderance of the evidence that he is entitled to habeas relief.?® State courts’ decisions on the
merits are entitled to deference under AEDPA and may not be disturbed unless they were ones

“with which no fairminded jurist could agree.”’

23 1d. (quoting Williams, 529 U.S. at 409).

24 E.g., Lambert v. Blodgett, 393 F.3d 943, 972 (9th Cir. 2004).
2 d.

261d. at 973.

27 Taylor v. Maddox, 366 F.3d 992, 1000 (9th Cir. 2004); see also Lambert, 393 F.3d at 972.
28 Cullen, 563 U.S. at 181.
» Davisv. Ayala,  U.S. _ ,135S.Ct. 2187, 2208 (2015).

5
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Analysis of Gant’s Claims

A. Grounds 2 and 9

In Ground 2, Gant alleges that his trial counsel was ineffective because he denied Gant
his right to testify in “exchange for” Merry’s perjured testimony.>® In Ground 9, Gant asserts
that trial counsel unduly influenced him to give up his right to testify by promising that Merry’s
testimony would win the case.?! The Nevada Court of Appeals rejected these claims, holding
that Gant failed to “demonstrate counsel’s performance was deficient or resulting prejudice.”*?
It found that the trial court informed Gant he had the right to testify and that the decision whether
to testify was his alone, and that Gant acknowledged he had discussed the decision with counsel
and understood that he had to decide whether to testify.>* The Court of Appeals also noted that
Gant’s lengthy criminal history would have been probed on cross-examination if he had testified.
This fact, combined with his statements to the trial court, led the Court of Appeals to conclude
that Gant failed to demonstrate that counsel improperly influenced him not to testify or that there
was a reasonable probability of a different outcome had counsel acted differently with respect to
Gant’s potential testimony.>*

Ineffective assistance of counsel claims are governed by Strickland v. Washington, which

requires a petitioner to satisfy two elements to obtain habeas relief: (1) deficient performance by

counsel and (2) prejudice.®® Under the deficient-performance element, a petitioner must

30ECF No. 5 at 8.
311d. at 47.

2 Ex. 91 at 4.
3d.

3 1d.
35 Strickland v. Washington,466 U.S. 669, 687 (1984).

6
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demonstrate that his counsel’s performance was so deficient that it fell below an “objective
standard of reasonableness.”*® In reviewing counsel’s conduct, a court “must be highly
deferential” and “ indulge a strong presumption that counsel’s conduct falls within the wide
range of reasonable professional assistance.”*’ For the prejudice element, the court “must ask if
the defendant has met the burden of showing that the decision reached would reasonably likely
have been different absent [counsel’s] errors.”*® Because of the deference owed to state-court
decisions on the merits and the deference owed to counsel’s performance, the United States
Supreme Court has described federal judicial review of state court decisions about ineffective
assistance of counsel as “doubly deferential.”*’

The state court’s decision was not contrary to, or an unreasonable application of, clearly
established federal law, nor was it an unreasonable determination of the facts. The state courts
applied the correct standard and came to an objectively reasonable conclusion. To the extent
Gant alleges counsel “discouraged” him from testifying, it was not unreasonable for counsel to
have done so. Gant had several prior felonies, the nature and number of which could have been

discussed during cross-examination had he testified, so it was reasonable for counsel to avoid the

risk of prejudice from discussion of Gant’s prior felonies.*® To the extent Gant asserts counsel

36 1d. at 688.

37 Knowles v. Mirzayance, 556 U.S. 111, 124 (2009) (citation and quotation marks omitted).
38 Strickland, 466 at 696.

3 Knowles, 556 U.S. at 123.

40 Gant’s position that counsel admitted that Gant was guilty of the crime charged is without
merit because counsel did not admit that Gant was guilty of being an ex-felon in possession of a
firearm. Counsel admitted only that Gant was an ex-felon, which was a fact that would have
been easily proven—potentially by more prejudicial means—absent counsel’s stipulation.

7
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“prohibited” him from testifying, Gant acknowledged that he knew the decision to testify was his
alone, and he did not at any point tell the trial court that he wanted to testify.*!

Gant’s main argument is that he didn’t have a meaningful choice whether to testify
because Merry’s testimony conflicted with Gant’s story that Officer Denton had planted the gun,
and, even absent this conflict, Merry’s testimony destroyed the credibility of Gant’s version of
events. While I am not certain that the state courts correctly concluded that Gant suffered no
prejudice from counsel’s decision to have Merry testify, this claim need not be resolved on those
grounds. Gant has not shown that counsel was deficient in calling Merry to testify, regardless of
whether Gant would have testified absent Merry’s testimony or whether the outcome of the
proceedings had a reasonable probability of being different if he had done so. Counsel testified
at the evidentiary hearing that Merry had a reasonable story and that he thought it was an easier
sell than Gant’s.** Further, the state courts found counsel credible when he testified that he told
Gant about Merry’s testimony and Gant expressed no confusion or hesitation about having
Merry testify, nor did he give counsel reason to second guess the decision to call Merry.**
Contrary to Gant’s contention, the state courts were correct that Gant’s own conduct was a
relevant part of the totality of the circumstances under which his counsel’s choices must be
evaluated.

Given Gant’s failure to raise any concerns about Merry’s testimony and the strategic
benefits counsel saw in calling Merry over Gant, counsel’s decision to call Merry did not fall

below the wide range of reasonable representation.** The state courts were therefore not

41 Ex. 25 (Tr. 105).
2 Ex 71 (Tr. 46).
431d. at 66-67; Ex. 91 at 3.

4 Counsel testified that had Merry not testified, he would have called Gant and the other two
witnesses who were in the car with Gant, who would have testified they saw the officer take the

8
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objectively unreasonable in rejecting this claim, and Gant is not entitled to relief on Grounds 2
and 9.

B. Grounds 3, 5, and 10

In Ground 3, Gant asserts that his trial counsel was ineffective for knowingly introducing
Merry’s perjured testimony, which Gant claims his trial counsel fabricated.*> In Ground 5, Gant
asserts that counsel failed to conduct a basic investigation before trial, specifically about
Merry.*® And in Ground 10, Gant asserts that counsel and the investigator failed to conduct a
criminal-records check of Merry or investigate why the custodian of records for Henderson
Detention Center was listed as a witness by the State.*’

The Nevada Court of Appeals rejected these claims, holding that Gant failed to
“demonstrate the district court misapplied the standard for ineffective assistance of counsel for
this claim.”*® It found that Gant’s trial counsel told Gant of Merry’s potential testimony and that
Gant never told counsel that Merry’s version of events wasn’t truthful. The Court of Appeals
noted that it wasn’t until trial that defense counsel found out that Merry had actually been in the
Henderson Detention Center on the day Gant was arrested. Defense counsel testified that he
could have looked into the truthfulness of Merry’s potential testimony, but Gant had given him
no reason to believe Merry’s testimony would be untruthful. The Court of Appeals held that,
given Gant’s knowledge about the truthfulness of Merry’s potential testimony, Gant didn’t meet

his burden to demonstrate that his counsel acted unreasonably.

bandana out of the back of the car, walk to the hood, and then return with the gun wrapped in the
bandana. Ex. 71 (Tr. 30-33).

4 ECF No. 5 at 14-18.
46 |d. at 28-29.
471d. at 52-53.

8 Ex. 91 at 2-3.
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As to Gant’s argument that the district court misapplied the Strickland standard by
considering Gant’s conduct while evaluating counsel’s performance, the Court of Appeals held
that the district court properly considered all the circumstances of counsel’s decision not to
investigate.*® This conclusion was not objectively unreasonable. First, there is no evidence that
counsel fabricated Merry’s testimony, coached him on what to say, or knew his testimony was
going to be perjured. Additionally, except with respect to Merry, Gant’s failure-to-investigate
claim is conclusory. And Gant’s argument that his conviction was obtained through the knowing
use of perjured testimony is wholly meritless because there is no evidence that anyone lied about
the evidence underlying Gant’s guilt, and the only person who did lie—Merry—did so in an
attempt to exonerate Gant. These claims therefore lack merit, and the state courts were
reasonable in rejecting them.

As to the claim that counsel was ineffective for failing to investigate Merry, Gant has not
identified any reason that counsel should have been aware of a reason to investigate Merry, other
than the supplemental notice of witnesses. Gant, who admits that he knew Merry had not been
around the car that day, could—and should—have given counsel reason to doubt Merry’s
testimony but failed to do s0.>° As to the supplemental notice, counsel testified that he did not
receive or see the supplemental notice of witnesses before trial. The state courts did not make
any explicit finding whether counsel was credible in this regard, but it is the petitioner’s burden
to show “there was no reasonable basis for the state court to deny relief.”>! The state courts were

not objectively unreasonable in rejecting this claim because (1) it would have been reasonable to

“1d. atn.1.
01d. at 54-64.
31 See Harrington v. Richter, 562 U.S. 86, 98 (2011).

10
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deny relief if the state courts concluded that counsel never received the supplemental notice of
witnesses and (2) Gant points to nothing else in the case that could have alerted counsel to
Merry’s impending perjury. Gant is thus not entitled to relief on Grounds 3, 5, and 10.
However, because the question is close, I will grant Gant a certificate of appealability with
respect to this claim.

C. Grounds 4 and 8

In Ground 4, Gant alleges that counsel failed to conduct an independent DNA test of the
evidence or call an expert witness to testify that the DNA on the firearm came from someone
using Gant’s bandana to wipe down the firearm.>? In Ground 8, Gant asserts that a DNA expert
would have been useful at trial, that he was prejudiced because counsel argued that this was a
DNA case in closing arguments, and that if counsel had hired a DNA expert, he would have had
at least some defense after the Merry debacle.”® The Nevada Court of Appeals rejected this
claim, holding that Gant failed to demonstrate that his counsel’s decision not to retain a defense
DNA expert was deficient or resulted in prejudice.’*

Defense counsel testified at the evidentiary hearing that he didn’t retain an expert because
he believed he could demonstrate that Gant’s DNA was on the gun because of a transfer from the
bandana. The Court of Appeals noted that “[t]actical decisions such as this one ‘are virtually
unchallengeable absent extraordinary circumstances,””> and that Gant failed to meet that
standard. It also held that Gant failed to demonstrate a reasonable probability of a different

outcome at trial had his counsel retained a DNA expert because Gant didn’t show that further

2 ECF No. 5 at 21-25.
33 ECF No. 5 at 43-45.

54 Ex. 81 at 2.
55 |d. (quoting Ford v. State, 784 P.2d 951, 953 (1989)).

11
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expert testimony would have been favorable to his defense.*® This conclusion was not

objectively unreasonable.

At trial, the State’s expert testified that the holster returned a mixture of DNA from at
least three persons, but, given the variety of DNA present, almost no one could be excluded as a
contributor—Gant included. But while the gun also had a mixture of DNA, a major DNA profile
could be pulled from it and that profile was consistent with Gant’s DNA. The expert did not test

the bandana for DNA.>’ On cross-examination by defense counsel, the following exchange took

place:

Q: And it’s also possible that the DNA could have come off of
the handkerchief and onto the weapon if there was a sufficient
amount of DNA on that handkerchief and that handkerchief was
used to — as being wrapped around the gun, it could be possible the
that DNA could have transferred that way, isn’t that correct?

A: It’s possible. But as I mentioned before, it’s highly
unlikely because we are talking about touch DNA. And so we’re
already starting out with a small amount of DNA, so for it to get
transferred it’s unlikely that I would get a major DNA profile from
a person.

Q: But again, if that DNA — there was a sufficient or a high
amount of source of DNA on that handkerchief and that
handkerchief was wrapped around the weapon, that increases the
odds of seeing how much DNA would be transferred on the
weapon, isn’t that correct?

A: Yes, it’s possible. Yes.*®

6 1d.

57 Ex. 25 (Tr. 50-69).

3 1d. at 73.

12
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On re-direct, the expert testified that if the DNA on the gun came from the bandana, she would

1. At the evidentiary hearing on

expect to find a stronger DNA profile on the holster, as wel
Gant’s state habeas petition, counsel testified that he did not ask an expert to test the gun and
holster for the DNA of the other individuals in the car because he thought that Gant’s DNA on
the gun could be explained by transfer from the bandana and he thought the other DNA on the
gun and holster were irrelevant.®

Gant has shown neither prejudice nor deficient performance. He has not shown that an
independent DNA test or expert testimony would have resulted in evidence in his favor. The
State’s expert testified that it was extremely unlikely that DNA could transfer in the manner
asserted by counsel, and Gant has not shown that another DNA expert would have disagreed.
Speculation that another expert would have testified in petitioner’s favor is insufficient to
establish prejudice.®! Gant therefore cannot show that he was prejudiced by the lack of a DNA
expert.

It was also a reasonable strategic decision for counsel to focus on creating doubt through
cross-examination rather than expert testimony that might have been easily debunked, especially
where, as here, the theory was not very strong. “In many instances cross-examination will be
sufficient to expose defects in an expert’s presentation. When defense counsel does not have a
solid case, the best strategy can be to say that there is too much doubt about the State’s theory for

a jury to convict.”%? Gant’s counsel got the expert to admit that DNA could be transferred from

the bandana to the gun, though it was unlikely. This may be the most Gant could have hoped for,

' 1d. at 79.

%0 Ex. 71 (Tr. 8).

' Wildman v. Johnson, 261 F.3d 832, 839 (9th Cir. 2001).
62 Harrington v. Richter, 562 U.S. 86, 111 (2011).
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and he has not established here or before the state courts that alternative testimony that would
have been favorable to his defense was available. The state courts were thus not objectively
unreasonable in rejecting Gant’s ineffective-assistance-of-counsel claim based on the failure to
obtain a DNA expert. Accordingly, Gant is not entitled to relief on Ground 4 or 8.

Certificate of Appealability

To proceed with an appeal, Gant must receive a certificate of appealability.®* Generally,
a petitioner must make “a substantial showing of the denial of a constitutional right” to warrant a
certificate of appealability.®* “The petitioner must demonstrate that reasonable jurists would find
the district court’s assessment of the constitutional claims debatable or wrong.”® To meet this
threshold inquiry, the petitioner has the burden of demonstrating that the issues are debatable
among jurists of reason, that a court could resolve the issues differently, or that the questions are
adequate to deserve encouragement to proceed further.

I have considered the issues raised by Gant and whether they satisfy the standard for
issuance of a certificate of appealability, and I conclude that only one meets this standard. 1
therefore grant a certificate of appealability only for Gant’s claim that counsel was ineffective for
failing to investigate Merry prior to calling him as a witness at trial.

Conclusion
IT IS THEREFORE ORDERED that the petition (ECF No. 5) is DENIED, and this

action is DISMISSED WITH PREJUDICE.

6328 U.S.C. § 2253(c)(1); Fed. R. App. P. 22; 9th Cir. R. 22-1; Allen v. Ornoski, 435 F.3d 946,
950-951 (9th Cir. 20006); see also United States v. Mikels, 236 F.3d 550, 551-52 (9th Cir. 2001).

64 Allen, 435 F.3d at 951; 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 483-84
(2000).

65 Allen, 435 F.3d at 951 (quoting Slack, 529 U.S. at 484).
% 1d.
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IT IS FURTHER ORDERED that a certificate of appealability is GRANTED with

respect to Gant’s claim that counsel was ineffective for failing to investigate Merry prior to

calling him at trial and is DENIED in all other respects.

The Clerk of the Court is directed to ENTER JUDGMENT accordingly and CLOSE

THIS CASE.

Dated: January 14, 2019
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> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

__Yes YANo. Ifno, explain why not: Qlﬁ(?(\ Ond (\OOS'\" CONN \CA‘lO”\)

> First Post Conviction:

Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
ﬁ\Yes __ No. Ifno, explain why not:

If yes, name of court: 8&’\500\% & g’i date petition filed 3 / 21 / /4]

Did you receive an evidentiary hearing? XX.Yes __ No. Did you appeal to the Nevada Supreme
Court?XAYes ___ No. Ifno, explain why not:

If yes, did you raise this issue?XX Yes — No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?
—_Yes __ No. Ifyes, explain why: N’\‘\C\“

If yes, name of court: "ﬂ; [Aw date petition filed / /

Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not:

N1l

If yes, did you raise this issue?__ Yes __ No. Ifno, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes ___ No. If yes,
"explain; N [Q’

State concisely every ground for which you claim that the state court conviction and/or sentence is
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unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND 2

1 allege that my state court conviction and/or sentence are unconstitutional, in violation of my

5% y Lo% an\ \‘—\% Amendment right to Mmﬂm_,

based on these facts: ‘ — -_—
MMMMAJ__

20 | anda Ueeen \daa i Q\Q\f&/e—ro

S ,‘ Yo .‘“ e —n‘\e fei %\ a

-,

__ Lrreen) Ehrenrionen )

(et asseds he wins denned Wi ‘G“:‘Hﬂ
Sutth and Tourdeeantn Bimenrimentt- \’\\ch-ﬂ-s

W) nm\u‘ofémd ‘rum -Gnm

QAN € Q*.l‘- e 4’, EANOM ONSE A T eyt n
A - t ~ o
CYEONIAA 8000 C Rt DECAAANSTE e \NexXuceclie. WA VO

\relone, A um,

\1 908 ausewe Yae Pr&\—\re_ C e

Txhaustion of state court remedies regarding Ground 2:

> Direct Appeal:

App.0030



Case 2:16-cv-00528-JAD-NJK Document 1-1 Filed 03/09/16 Page 9 of 56

| evens Cronit_om Hhe. imsuie af Yhe o0
of e 00@31"1\&“’ Ao s,eaxcin aof Yhe vehaele ,

1

2

3 C—wmu% ¢ W ex-Lelon) w oass%_
WAt e —@\rccmm oc\\nsed ccumag_jh\gtt_biimasﬁd
5 ‘\T‘)’\’EQ—\—CL s. DECANNSE AN DO _aﬂ.
6

1

3

9

Ao \ose cxg Yhe '\
Shon

e Laas an) e

e OWJIL %& omsemcﬁ. of Yne.
nade. wemeggnr\o}tm& Yo Ve court

10 ‘ﬁ‘_&g& 08, %%m\aémg_cﬁr Aol Yo hus |

11 &&murﬁga\a&_@u&\é aarver\ Ao Yaese. ;

12 Wc\awaenﬁvs&mb\é Qs _&ﬁoc:zfc\ Yo Weshing Yoe

1l specrfic, felone s, oulahions we

Ll plat Sor Yhe =ole ouvpose of ct nosing Ao |

5 1 et e ovor —C&k‘gmxe& bout a\eo for (’/\a:;\;’r; :

) W

16 E‘\—Eb&:%‘r%? %okjif%cn?a of s conse

:: gﬂmﬁmﬁm YeshiGed Moot Granty

19| Gane aen conentt Yo eartin ¥ne vehiche

E%‘)\%Otﬁr L1 Aetio

vested = case. Hhe conrt LWAS In) recesS.

r\unue‘ Yecess @a&mﬂsﬂ&cﬁﬂuﬂﬁd—b——f—

a | wanded Ao *654—\-@4 Yy Yhe Foey Yoot e

N Ad «\-@l\ qeu&od ‘ne_ could oﬂ\u 5ecu-c,hj145,_

[ 7 +\'u& ~ Q’\rmﬂ' txhn\'\“&A/
Ao '-\'P%R Yot any DNE mo&‘rthme. W
.’t)e q

[
e

SEEY

M
\ -

.y

L

L

App.0031




mao-qoamu_o:m»—-

10
1
12
13
14 ff
15
16

-

17§

19

2335%{?\.‘;‘38[3&38

Case 2:16-cv-00528-JAD-NJK Document 1-1 Filed 03/09/16 Page 10 of 56

um Came Seon Whe. ‘ Lok

s Phed e telt 1) e velniele before Y ae
=Adlen) Troon Yhe origual ouwer, -W\em(%m )
%M;DNQ ond Whe qun wois Yo rved
XYOWN _YNE 1§ ‘.L‘¢¢~_; Ne. 5%'&_(76%1\) L/Qho
edole Vhe velucele LL%@O\ the b&nﬂm Yo
Loreo Hrve  cunt amA Yude W cinrder Ve
heod, <

Cen imyeel old ﬁﬂmm\ﬁ" be de 3\1&4
\mo. because he M_\’m a arhvese
\\*\r\oc\— coauld C\P%_AI\ P)mv\mﬂ&_{aﬁjmxwt

Wniess ¢ wae,

Cmum\%ej °>—\vs\-eA : ”Donq-‘r woml Y j—_j:géﬂ»__
ne on) g Gantt comntarued A
g%m_ww counne) alboud- %&%\m O

\L&S:_th__ehg_x-? because e uocmﬁ—ecl the

1nd YO Koo oeer ﬂ&&\-ou nod Dbeend anms%-

m‘ tn o ever \Q yesaws,
L0y Gontt he
Lould ok ot ruen 4> the 'edand 4o
tesdily and Yo “eusd !, "toe et
M, case beat,” -
called Mac\-%%eus Mem ass he
Sole d&@e,m,@ ws-\-r\\c5§ M’r‘ Mwe;rvu 4—&5:\456&&
he placed Yne Lurearon unidey Yae nood of

el Yooy ze¥ 204,

Page {0®

App.0032




12| 20\,

Case 2:16-cv-00528-JAD-NJK Document 1-1 Filed 03/09/16 Page 11 of 56

1l For 4o *\*\'\& delenrse. \’CS:A’[MQ e case, e
2 dsﬁ@;c.&mmm om his, ncﬂr\s\'«b
1| e C a_resut of coumsels c\e:vmd_&_,
Yo Jrc,s;-\—\& Poccd o Medtheod Merru& Yesshi-

memu Cranty m\m*ﬁnﬂ@\_ﬂg@m&— 1o

3

4

5l

6l f-\—eeﬁ—\%.
7

8

9

Q)mmmw o G‘\Ouxr\’ Mw ‘\‘ Jﬂ&\é_“\;cbs\jmghgﬂ
crd becatise, Woe SALLC called

u\)x-b\\)&ﬁ' %4 \"S'E’rnom LononA
ﬁ&ﬁgdm i Pleny was 1n) Ve,
cuedery of %MGI%Q_MLM_

13 C"jm_m\‘\’ s Yhe ynosst \mo@\r‘J Lorivess

14 "\'Q Yhe f\?mceechuas \"\1$ —\-v%—!—umm%_wc\_

Lﬂ\%)eg%&% mm\ eVl gemc e. . Wlihhood

18 thﬁs\—mm Gants vieht Yo '\—el% 5\nouk\d
19 mm*\— have DSeent Y -
2 ﬁnr“\'\'\f «\')mr'\m -\—e%\-‘mamu (“r@ Mcc\-é—heu_)

21 ﬂ&\:\ru
22 1\')0‘\‘ O{\v‘l ("\0115‘\- e o

23 'ﬁéﬁnﬁﬂw b\a-\nn)é-w *\—Q\d Ganit he
25 &Ak_’gs &&LKLL&)&X‘P (4 \)Jg& t g“x% SH I!h!!!iﬂi
£rnm ‘\T%""\-Cumm 220 counsSe) QQ&LLd_ﬁQmLQ__

o7 \l\)c,iu -f;;rvben}-\— Yre. S)Prf\urcd %ﬁs\—nmomu &t

0g Page \{

App.0033




Case 2:16-cv-00528-JAD-NJK Document 1-1 Filed 03/09/16 Page 12 of 56

P en) Cfm&lr\ema C’\am—\» o s

e ex-Celon stebue Gant ﬁ%@w'
m;\—_\ggye bepm o) %u;gda_&_;\:nm "731*@«‘\'@@‘44 ,

, A0S emely Vided Yo Wne Sreme
@{1 c@ Yo n‘r\- amr\ iDcmr\om& credily | ivn !

9 L \aen counse) ovohibided (;'\Cu\)‘\' Lyom

10 i \ re. $or Dm%em\“’\r\b\

1 E&m&\ Oerauyea '\-ess&—\momu Q,éun\se,\% ‘
12 0&(*\-10&% \ QHML%’\'F@Q (‘rec:b\rec\ Lol
1| oreaudice. o e nmmu.mr\ ~\—1e§§1morou

14 If d@“ r—')ueo\ a\ll %em&‘e %‘)‘2{ cxedilni L ‘
35 Grantt coud bawe Aered and beledeyed
16 gt\’h@ N A-Qs =uidenice, and wirtvess,

17 hﬁlMﬂN%L
15 __Cﬂ&l&&\s nex—Q)rmmce —\:en hp\cmo And ob'lecx)-rve;,

20 C‘\@nn‘s%- ~Cor1Y\ n@c\eﬁcwu\— “ conandce Cu\iA
21 Lmaé:w% e!é\»reme_ ?mwme 1In) \/\o\os\—mu of Hne

ll ANIC QU TTEn TN NI enn

03 Cront hie, ‘E@h Qmenrimenrt Cight Jm *ﬁ%
24

25 Q\l@'{: 1<, L)QGQ'YDJ\)LQQ‘

| £01

g Page 1z

App.0034




Case 2:16-cv-00528-JAD-NJK Document 1-1 Filed 03/09/16 Page 13 of 56

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?
__Yes ¥ A No. If no, explain why not: ‘\“" IC}L )

> First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?
XﬁYes ___ No. Ifno, explain why not: k)l A

If yes, name of court: 8}‘:5&10\ Dl&%ﬂ Ci‘ - date petition filed S 2814 .

Did you receive an evidentiary hearing? _X&Yes ____ No. Did you appeal to the Nevada Supreme
Court?X Yes ___ No. Ifno, explain why not:

If yes, did you raise this issue?XA Yes ___ No. Ifno, explain why not:

> Second Post Conviction:
Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?
___Yes ___ No. Ifyes, explain why: Kf! e
If yes, name of court: N !Yo\’ date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?__Yes ___ No. Ifno, explain why not: Q! A
If yes, did you raise this issue?___ Yes ___ No. Ifno, explain why not:
SIlw

> Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,

explain: K.\/‘ v

v

State concisely every ground for which you claim that the state court conviction and/or sentence is

unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
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extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds net raised in this petition will likely
be barred from being litigated in a subsequent action.
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—_Yes XA\No. Ifno, explain why not;

> First Post Conviction:
Did you raise this issue in a petition for post conviction relief or state petition for habeas corpus?

QSbYes — No. Ifno, explain why not:

If yes, name of court: 8“5 37s.0 D(SA" CJ\" date petition filed <3 / 21 / 14 .

Did you receive an evidentiary hearing?xﬁ Yes __ No. Did you appeal to the Nevada Supreme
Court?‘X[\Yes — No. Ifno, explain why not:

If yes, did you raise this issue?&“{es — No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

__Yes ___ No. Ifyes, explain why: Q |

If yes, name of court: . ‘ AN date petition filed / /
Did you receive an evidentiary hearing? ___ Yes ___ No. Did you appeal to the Nevada Supreme
Court?___Yes ___ No. Ifno, explain why not: ) ! Y

If yes, did you raise this issue?_ Yes ____ No. Ifno, explain why not:

> Other Proceedings:
Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? ___ Yes No. Ifyes,

explain: I\T!A* .

WHEREFORE, petitioner prays that the court will grant him such relief to which he is
entitled in this federal petition for writ of habeas corpus pursuant to 28 U.S.C. § 2254 by a person in

state custody.

20
App.0042
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State concisely every ground for which you claim that the state court conviction and/or sentence js
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating addltionnl grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.
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Exhaustion of state court remedies regarding Ground 4

> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

__Yes XX No. If no, explain why not:

> First Post Conviction:
Did you raise this issue in a petition for post conviction relicf or state petition for habeas corpus?
XA Yes __ No. Ifno, explain why not: b! Ve

If yes, name of court: %)*‘JAA Dt Qi‘- date petition filed 5 /2.1 /7 |4 .

— No. Did you appeal to the Nevada Supreme

Did you receive an evidentiary hearing? p&( Yes
Court?&Yes — No. Ifno, explain why not:

If yes, did you raise this issue?&éYes — No. Ifno, explain why not:

> Second Post Conviction;

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?
— Yes ___ No. Ifyes, explain why: :Q\' -

If yes, name of court: N) A date petition filed / /

Did you receive an evidentiary hearing? __ Yes — No. Did you appeal to the Nevada Supreme

Court?___Yes __ No. If no, explain why not:

N1

If yes, did you raise this issue?__ Yes ___ No. Ifno, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedics)? _ Yes No. Ifyes,

explain: '\ﬂ v
1]
§2254-Form
eff. 1/97
271

App.0049
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
GROUND 5

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my
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ADDITIONAL FACTS OF THE CASE:
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Exhaustion of state court remedies regarding Ground 5

> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

__Yes XAWNo. Ifno, explain why not: Qﬁl\ﬁf’d Ol (ij%‘\" CONWIC 4‘105\)

> First Post Conviction:

Did you raise this issue in a petition for post conviction relicf or state petition for habeas corpus?

XAYes — No. If no, explain why not: | Q) “ﬁ

If yes, name of court: 8%:)1)(!@(%‘\‘ ("}" date petition filed .3 / 2§ /14 .

Did you receive an evidentiary hearing? AX Yes __ No. Did you appeal to the Nevada Supreme
Court? !AYes __ No. If no, explain why not:

If yes, did you raise this issue? MYes —— No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?
—Yes ___ No. Ifyes, explain why: | N} '-Pr

If yes, name of court: N B date petition filed / /

Did you receive an evidentiary hearing? ——Yes ___ No. Didyou appeal to the Nevada Supreme

Court? __ Yes — No. Ifno, explain why not:

ol

v

— No. Ifno, explain why not;

If yes, did you raise this issue?___ Yes

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

scntence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,

cxplain: ) ! ﬂ/

§2254-Form
off. 1/97

3\
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts, You must raise in this petition al]
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND o

1 allege that my state court conviction and/or sentence are unconstitutional, in violation of my
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ADDITIONAL FACTS OF THE CASE:
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Exhaustion of state court remedies regarding Ground b

> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

ﬁYes — No. Ifno, explain why not:

> First Post Conviction:
Did you raise this issue in a petition for post conviction relicf or state petition for habeas corpus?

—_Yes YX¥'No. Ifno, explain why not; (&) S("C‘\ Ond ’Di \‘Fh\' \QW*SQA

date petition filed / /
—— No. Did you appeal to the Nevada Supreme

If yes, name of court: A

Did you receive an evidentiary hearing? — _Yes
Court? __Yes ___ No. Ifno, explain why not: () !' -

If no, explain why not:

Vil

If yes, did you raise this issue?__ Yes ___ No.

> Second Post Conviction:
Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—Yes ___ No. Ifyes, explain why: ﬁl\ -

date petition filed / /

If yes, name of court:
— No. Did you appeal to the Nevada Supreme

Did you receive an evidentiary hearing? ___ Yes
Court?__ Yes ___ No. Ifno, explain why not: N ‘W

If no, explain why not:

N A

If yes, did you raise this issue?___Yes ___ No.

> Other Proceedings:
attempt to have your conviction and/or

Have you pursucd any other procedure/process in an
——Yes __ No. Ifyes,

scntence overturned based on this issue (such as administrative remedies)?

Nltay

explain:
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additionnl grounds and/or supporting facts. You must raise in this petition all

grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely

be barred from being litigated in a subsequent action.
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ADDITIONAL FACTS OF THE CASE:
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Exhaustion of state court remedies regarding Ground _l

> Direct Appeal:

Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

XNes —No. Ifno, explain why not:

- First Post Conviction:
Did you raise this issue in a petition for post c?ﬁon relicf or state petition for habeas corpus?

— Yes Y¥&WNo. Ifno, explain why not: CLI%C’(\ On) ’B\\R"C’&'

date petition filed / /

If yes, name of court; N LA
Did you receive an evidentiary hearing? ___ Yes

Court?___Yes ___ No. If no, explain why not:

—— No. Did you appeal to the Nevada Supreme

O

If yes, did you raise this issue? __Yes ___ No. If no, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—Yes __ No. Ifyes, explain why: Q JA’

DA date petition filed ___ /

If yes, name of court: Q\S
Did you receive an evidentiary hearing? ___ Yes — No. Did you appeal to the Nevada Supreme

Court?__ Yes — No. Ifno, explain why not:

SIS

If yes, did you raise this issue?___Yes ___ No. Ifno, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? __ Yes __ No. If yes,
cxplain: (N) £ -
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND 83
I allege that my state court conviction and/or sentence are unconstitutional, in violation of my
Qa Amcndment right to L/\ 15. (‘f)m\ﬂ% "LC’&'\N

Based on these facts:
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ADDITIONAL FACTS OF THE CASE:
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Exhaustion of state court remedies regarding Ground &

> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

— Yes XX No. Ifno, explain why not: &iﬁﬁa N ‘DC)ﬁ}‘ C(DW‘C&'LON)

> First Post Conviction:

Did you raise this issue in a petition for post conviction relicf or state petition for habeas corpus?

YWves —— No. Ifno, explain why not:

If yes, name of court: 8*; SMO) Qﬁ; ("‘k date petition filed 8 /7 2¢ / | q .

Did you receive an evidentiary hearing? ¥/["Yes ___ No. Did you appeal to the Nevada Supreme
Court’?ﬁéYes — No. Ifno, explain why not:

If yes, did you raise this issue? ¥ Yes — No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—Yes __ No. Ifyes, explain why: LIA
13

date petition filed / /

If yes, name of court:
— No. Did you appeal to the Nevada Supreme

Did you receive an evidentiary hearing? — Yes
Court? __ Yes —— No. Ifno, explain why not:

If yes, did you raise this issue?___Yes ___ No. If no, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

scentence overturned based on this jssue (such as administrative remedies)? _ Yes —— No. Ifyes,

cxplain: l\! ¥
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grovnnds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND 9

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Amendment rightto (1., C o sty 41)&1@!&
Based on these facts:
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Exhaustion of state court remedies regarding Ground OI

> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

{leased on ?os%— Conieton)

—— Yes Y¥ENo. Ifno, explain why not;

> First Post Conviction:
Did you raise this issue in a petition for post conviction relicf or state

XAYes __ No. Ifno, explain why not:

If yes, name of court: @'\ Juﬂlw DLS%’V @7 date petition filed <3 / ZJ /1Y

—— No. Did you appeal to the Nevada Supreme

petition for habeas corpus?

Did you receive an evidentiary hearing? YK Yes
Coun?ﬁgﬁ'es —— No. Ifno, explain why not:

If yes, did you raise this issue? XL Yes —— No. Ifno, explain why not;

> Second Post Conviction;

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

— Yes __ No. Ifyes, explain why: N L A

date petition filed / /
—— No. Did you appeal to the Nevada Supreme

If yes, name of court:
Did you receive an evidentiary hearing? —Yes
Court? __ Yes — No. Ifno, explain why not:

up

If yes, did you raise this issue?___Yes ___ No. If no, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

sentence overturned based on this issue (such as administrative remedies)? Yes No. Ifyes,

explain: F-l»IA*

§2254-Form
eff. 1/97

@
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State concisely every ground for which you claim that the state court conviction and/or sentence is
unconstitutional. Summarize briefly the facts supporting each ground. You may attach up to two
extra pages stating additional grounds and/or supporting facts. You must raise in this petition all
grounds for relief that relate to this conviction. Any grounds not raised in this petition will likely
be barred from being litigated in a subsequent action.

GROUND |0

I allege that my state court conviction and/or sentence are unconstitutional, in violation of my

Amendment right to LA.%. C,(DNL A

Based on these facts:
The Dishaet Courd Evred by
__gw The SYriek\and |
~ axrth T Repderng T, Deciston)
TI‘;’;&‘\’ (:—\c:i\" W Fen ed 16 Elz&gké\ =
yve{ie esisStance . J'T_L OnISe
’%ﬁq&ec\ Ony ) @ @tm}%ﬁ&‘&@z;ﬂuwjg

e Lo wes atheco -
(j\i\e\ﬂﬂﬂr Dxecovée That Fe Was T

Gany vos devied Yoo eltlechive cioo)e -
danice. o€ Couniee) because ra) (OUN<e]
fadled Yo comduct oy adeouadr. tvestigotion]
TVt Yhe Sole, (’\'&(‘Uosc u)‘i%t!s% M('r\-“-\-h\e,&‘)S
M"e)mu: 1ol doupmsels, e Maation y
Lndendobsly e\l beluo an) Oloe cB LY. =t erodau

o rtasom\&m\m5 wnudler “\”\ne,q@\vz%— c"v\mr\n\ of

F{rs\*.l Tl cQunlsel nmd\'mr s, 1avesshi o gder
10 condud Mae ywyoet odie, \eddisdn of

i\ ed .
Modhe Mwml bu‘ ~Fo£;\\wc} o _condact &
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ADDITIONAL FACTS OF THE CASE:
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Exhaustion of state court remedies regarding Ground \G

> Direct Appeal:
Did you raise this issue on direct appeal from the conviction to the Nevada Supreme Court?

__Yes X{No. If no, explain why not: EGU%(\ ON ‘E)OS\" CONY KATOC'J

> First Post Conviction:
Did you raise this issue in a petition for post conviction relicf or state petition for habeas corpus?

)Q_LYes —— No. Ifno, explain why not:

If yes, name of court: @\S\JADQ’\ Cﬁ" date petition filed <3 / 2} /14

Did you receive an evidentiary hearing? ¥XAYes ___ No. Did you appeal to the Nevada Supreme
Court?RXA Yes —— No. Ifno, explain why not:

If yes, did you raise this issue?&Z\Yes —— No. Ifno, explain why not:

> Second Post Conviction:

Did you raise this issue in a second petition for post conviction relief or state petition for habeas corpus?

—Yes ___ No. If yes, explain why: Q _ﬂ'

date petition filed / /
—— No. Did you appeal to the Nevada Supreme

If yes, name of court:
Did you receive an evidentiary hearing? __Yes
Court?___Yes ___ No. If no, explain why not:

N L

If yes, did you raise this issue?___Yes ____ No. If no, explain why not:

> Other Proceedings:

Have you pursued any other procedure/process in an attempt to have your conviction and/or

scentence overturned based on this issue (such as administrative remedics)? __ Yes __ No. If yes,
explain: k)b T

§2254-Form

eff. 1/97

54
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‘_\L&%)M \ %08’2‘4 &AMA_
(Name of person who wrbte-this L Signaturg of Plaintiff)
ﬁ." rb;\’

complaint if not Plaintiff ) ,\W#L\QO@']
P2

(Date)

rla-

(Signature of attomey, if any)

(Attorney’s address & telephone number)

DECLARATION UNDER PENALTY OF PERJURY
I understand that a false statement or answer to any question in this declaration will subject me to
penalties of perjury. 1 DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS OF
THE UNITED STATES OF AMERICA THAT THE FOREGOING IS TRUE AND CORRECT.
See 28 U.S.C. § 1746 and 18 U.S.C. § 1621.

Executed at ("5 \Dc Q ~C;\ on 6 WA
(Location) (Date)
2904
(Signature) (Inmate prison number)

LMo Guat

55
App.0077
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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

LEMAR ANTONIO GANT, No. 87885
Appellant,
VE,
THE STATE QF NEVADA, F I L E D
Reapondent.
MOV § 9 20%
G e

ORDER OF AFFIRMANCE

This is an appeal from an order of the district court denying a
postoonviction petition for a writ of habeas corpus.  Eighth Judicial
District Court, Clark County; Carelyn Ellsworth, Judge.

Appellant Lemar Antonio Gant argues the district court errved
in denying the ¢dlaime of ineffective apsistance of counsel he raized in his
March 2&, 2014, petilion. To prove ineffective assistance of counsel, &
petitioner mugt demenstrate that counsel's performance was deficient in
that it fcll helow an ohjective standard of ressonablencss, and reaulting
prejudice such that there is a reasanable probability that, but for counsel’s
arrors, the outcome of the proceedings would have been different.
Serickiand v, Washington, 466 1.5, 668, 687.88 (1984); Worden v. Lyons,
100 Nev, 430, 482-33, 683 P.2d 504, 505 (1984) (adopting the test in
Sirickiond). Both eomponents of the inguiry must be shown, Stricklond,
466 118, at 697, and the petitioner must demonstrate the underlving facts
by & preponderance of the evidence, Means v State, 120 Nev, 1001, 1012,
103 P.5d 25, 33 (2004), We give deference to the district court’s factual
findings if supported by substantial evidence and not clearly errenecus but

Gount or Arvaras

e~ (S -G01U 3

App.0080
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review the court's application of the law to those facts de novoe. Lader 1.
Warden, 121 Nev, 682, 686, 120 P,3d 1164, 1156 (2006).

First, Gant argues his trizl counsel was ineffective for failing
to retain & DNA expert witness. Gant fails to demonsteate his counel's
performance was deficient or resulling premudice. At the evideatiary
hearing, counsel testified he decided not to retain a defense DNA expert
beeause he belisved the defense could demenatrate Gant's DNA was on the
firearm due to transfer from Gant’s bandana. Tactical decisions such as
this one “are virtually unchallengeable absent extraordinary
circumsiances” Ford v, Sicte, 105 Nev. 850, 853, 784 P.24 951, 5953 (1989,
which Gant dees not demonstrate. (ant fails to demonstrate a reasonable
probability of a different outcome at trial had counsel sought a defense
DMNA expert because he dues not -demonstrate that further expert
tegtimony regarding DNA would have been favcrable to his defense
Therefore, the district court did not err in denying this elaim,

Second, Gant argues his trial counsel was imeffective for
fadling to properly investigate o defense witness, who was revealed during
trial to have testified untruthfully. Gant fails to dememstrate his counsel’s
performance was deficient or resulting prejudice. “[D]efense counsel has a
duty o make reasonable imvestigations or to make & reasonable decieion
that makes particular investigations winecessary.” State v Love, 109
Nev. .1136, 1138, 865 P.2d 322, 323 (1983) (quoting Stricklend, 466 U5, at
6491). A petitiener may not properly “accuse his counsel of ineffectiveness
when it is clear that [the petitioner] himself waes responsibls {or-any
prejudice which resulted” See Leonard u. Sicte, 114 Nev. 639, 857, 058
P.2d 1220, 1232 (1998), modified on other grounds by Coliman v Smfe.
116 Nev. 687, T P.2d 426 (2000).

Conmy o ApngaLy

™ i g
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At the evidentiary hearing, counsel] testified Gant's girlfriend
informed him of a potential defense witness, Matthew Merry, Merry then
informed counsel he had accepted a ride from Gant on the day in question,
that unknewn B¢ Gant he had placed the Grearm in the vehicle, and had
uzed (Gant's bandana when concealing the firearm. Counsel testified he
informed Gant of the substanse of Merry's potential testimony and Gant
had never informed him Merry's version of events wae untruthful. Dhuring
trial, it was revealed Merry had actually been in the Henderson Detention
Center during the incident, and therefore, could net have besn in (ant's
vehicle on that day. Counsel acknowledged at the evidentiary hearing he
could have performed further actions to ascertain the truthfuiness of
Merry's potential testimony, but Gant had given him no reason to helieve
Merry would teetify untruthfuily. The disteict eourt concluded Gant knew
Merry's testimony was false, but did not discloee this fact to counsel
Given Gant’s own knowledge of whether Meryy's potential testimony was
truthful, we conclude Gant did not meet his burden to demonstrate

counse] acted uoreasonably. ! See id.

1Gant also =asserts the district court misapplied the Sirickland
standard for thiz claim because the court considered Gant’s conduct when
evaluating the performance of Gant's trial counsel. However, defense
counsel's “particular decision not to investigate muat be directly assessed
for reasonableness in all the circumstances.” Sirickiond, 466 US. at 91,
As the distriet court determined Gant knew Merrys testimony was false
and failed to inform his couneel of that knowledge, the district court
properly considered Gant's conduet when evaluating Gant's trial counsel's
performance. Accordingly, Gant fails to demonstrate the distriet court
misapplied the standard for ineffective ansistance of counsel for this claim,

App.0082
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In addition, Gant fails to demonstrate a reasonable probabilicy
of a different outcome had counsel performed further investigation
regarding Merry because there waas strong evidence of his goilt presented
at trial, given DNA consistent with Gant's was discovered on the ﬁrea_im
and the firearm was hidden in the vehicle driven by Gant. Tharefore, the
district eourt did not err in denying this claim. )

Third, Gant arpues his trial counsel was ineffective for
imp'rc-.perly inflyencing Gant to decline to testify in his own defense. Gant
asserts he wished to testify that a palice officer had planted the firearm in
the vehicle, but he was forced to decline to testify because his teatimony
would have conflicted with Meorry's testimony. CGant fails to demonastrate
counsel'a performance was deficient or resulting prejudice. The trial court
informed Gant he had the right to testify and the dscision whether to
testify was his alone, Gant acknowledged he had discussed teatifying with
scungel and he understood he had to decide whether to testify. In
addition, Gant had a lengthy ¢riminal history and he would have been
subject to guestioning regarding those convictions. See NES 50095
Given CGant’s statements io the trizl court and his criminal history, he
fails-to demonstrate counsel improperty influenced him to decline to testify
or there was a reasonable probability of a different cutcome had counsel
performed different actions with respect to Gant's potential testimony.
Therefore, the district court did not err in denying this claim.

Fourth, Gant argues the cumulative effect of ineifective
assigtance of counsel warrants vacating his judgment of convietion. Gant
faila to demonstrate any errors, even if rongidered cumulatively, amount

to ineffective assistance of counsel suffirient te warrant vacabing the

Toimd of et 2

s s
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it or Aewas

FLRLE e -8

judgment of conviction, Therefors, Ganl ails to demanstrate the district

court erred in denying this elaim.
Having concluded Gant is not entitled to relief, we
ORDER the judgment of the district court AFFIRMELD.

ibbons

¢e:  Hon. Carolyn Ellsworth, District Judge
Ceyer Law Office
Attorney General/Carson City
Clark County District Attorney
Eighth District Court Clerk

.
,Z@L‘ c.J.
=
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JOoC

THE STATE OF NEVADA,

LEMAR ANTONIO GANT
#0858905

Electronically Filed
10/12/2012 07:43:04 AM

Q%J.M

CLERK OF THE COURT

DISTRICT COURT
CLARK COUNTY, NEVADA

Plaintiff,
CASE NO. C278233-1
.Vs-
DEPT. NO. V

Defendant.

POSSESSION OF FIREARM BY EX-FELON (Category B Felony) in violation of NRS

202.360; and the matter having been tried before a jury and the Defendant having been
found guilty of said crime, thereafter on the 8™ day of October, 2012, the Defendant was
present in court for sentencing with his counsel CARL ARNOLD, ESQ., and good cause

appearing,

the jury’s verdict under the SMALL HABITUAL Criminal Statute and, in addition to the

/"

JUDGMENT OF CONVICTION
(JURY TRIAL)

The Defendant previously entered a plea of not guilty to the crime of

THE DEFENDANT IS HEREBY ADJUDGED guilty' of said offense as set forth in

App.0086
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A

13

14

15

16

21

22

23

24

25

26

27

28

$25.00 Administrative Assessment Fee the Defendant is SENTENCED as follows: TO

A MAXIMUM of TWO HUNDRED FORTY (240) MONTHS with a MINIMUM

parole eligibility of NINETY-SIX (96) MONTHS in the Nevada Department of Corrections]

(NDC), with THREE HUNDRED FIFTY-NINE (359) DAYS credit for time served. DNA

Fee WAIVED.

DATED this /¥~ _ day of October, 2012.

CAR%%LSWORTg &4/

DISTRICTAJUDGE

2 S:\Forms\JOC-Jury 1 CY/10/10/2012

App.0087
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