United States v. Griffin

United States Court of Appeals for the Sccond Circuit
April 30, 2020, Decided
No. 19-189-cr

Reporte‘r
2020 U.S. App, LEXIS 13879 *

UNITED STATES OF AMERICA, Appelice, v.
JUNIOR GRIFFIN. Defendant-Appeilant, MARC
BENVENUTTI, VERDELL PICKNEY, AKA
VERDELL DAVIS, AKA V-12, PAUL GIST,
AKA PEEWEE, AKA SWEET PEA, ROBERT
‘GIST, AKA G-BABY. CICERO WILLIAMS,
AKA TUBES, JOSEPH ENCARNACION, AKA
CABEZA, KELVIN POLANCO, AKA PSYCHO,
AKA FRESH, JABARI ADAMS, AKA FLEA,
.AKA BARI, BRANDON SMITH, AKA SKILLZ,
JOSEPH RIVERA, AKA JOJO, CYNTHIA
WOODS. AKA BROOKLYN, KEITH NESBITT,
AKA BALDY, GREGORY HERNANDEZ, AKA
KANE. FDUARDO ROSA. AKA LIL BRO ED,
LUIS CABAN, AKA JAY, DANIEL RENVIL,
AMANDA LOPEZ, MADELINE DLIVARES,
LANCE WRIGHT, KENNETH LACEN, AKA
MONTANA, JONATHAN PEREZ, MALIK
-ABDUL, Defendants.

Natice: PLEASE REFER TO FEDERAL RULES
OF APPELLATE PROCEDURE RULE 321
‘GOVERNING THE CITATION TO
ANPUBLISHED OPINIONS.

Prior History: [*1] Appeal from a judgment of
the United States District Court for the Southem
District of New York, (Gregory 1. Woods, Judge).

Counsel: FOR APPELLANT: JAMES E.
NEUMAN, Law Office of James E, Neuman, New
York, NY.

FOR APPELLEE: DANIELLE R. SASSOON,
Assistant United States Attorney (Michael K.
Krouse, Jacob Warren, Won S, Shin, Assisiant
United States Attorneys, on the brief), for Geoffrey
S. Berman, United States Attorney for the Southein
District of New York, New York, NY.

Judges: PRESENT: GUIDO CALABRESH,
RICHARD C. WESLEY, RICHARD 1.
SULLIVAN, Circuit Judges.

Opinion

SUMMARY ORDER

UPON DUE CONSIDERATION, IT 18
HEREBY ORDERED, AIMUDGED, AND
DECREED that the judgment of the district court
is AFFIRMED.

Junior Griffin appeals from a judgment of the
district courl (Woods. /) following a jury trial in
which Griffin was convicted of one count of
conspiracy 1o distribute or possess with intent 1o
distribute 280 grams or more of cocaine base and
500 grams or more of cocaing, in violation of 21
U.S.C. § 846, and anc count of distribution or
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possession with intent 1o distribute 2 quantity of
cocaine in violation of 21 U.S.C. § R41(bX1)(C).
On appenl, Grifiin argues thai the district court
zired in denying his mofion {0 sever Counts Onc
and Two under Federal Rules of Criminal
Procedure R(a) and 14(a), and [¥2] in excluding
-certain recorded communications under Federal
Rule of Evidence 807's residual hearsay exception.
We assume the parties’ familiarity with the
‘underlying  facts and the vecord of prior
procecdings, fo which we refer only as necessary to
“explain our decision 1o affirm.

1. Severance of Counts

"We review the District Count's denial of a Rule
8{a) motion to sever counts de nova, and conduct a
ji\fofold inquiry; whether joinder of the counts was
proper, and if mnot, whether misjoinder was
prejudicial to the defondant.” Unired Siates v.
Litwok, 678 F.3d 208, 216 (2d Cir. 2012) {inicrnal
quotation marks and citations emitted). As relevant
here, joinder under Rule 8(a) is appropriate where
.counts "arc of the-same or similar character.” Fed.
R Crim. P. 8(a). "Similar’ charges include those
that are 'somewhat alike.' or those "having a general
likeness' to cach other.” Unired States v. Rivera,
546 F.3d 245, 253 (2d Cir. 2008). We find no error
“in joining the two.counts at issue here, Counls Ong
“and Two are clearly "somewhat alike,” as they both
involved the sale and purchase of the same
narcotic, in the same city, within the samc
app‘m&"imaicbf onceycar period. fd. Although the
counts involved sales to different individuals, and
Count One charges a conspiracy while Count Two
<charges a single subslantive sale, they share a
“general likeness,” making joinder
-appropriate. [*3)] /4.

Notwithstanding proper joinder. & court may scver
‘connts 1o prevent prejudice to a party pursuant to
Rule 14, "The denial of a motion to sever under
‘Rule 14 is reviewed for abuse of discretion.” United
Siates v. Sampson, 385 F.3d 183, 190 (2d Cir.
2004). To succeed on appeal, Griffin  must
Ademonstrate  that  joinder  caused  "subsiantial
prejudice in the form of a miscarriage of justice.”

United States v. Puge, 657 £.3d 126, 129 (2d Cir.
2011) (internal quotatlon marks omitted). Griffin
cannot show such prejudice. Noiably, evidence of
the substantive sale would likely bave been
admissible in a-separate frial for Count One — and
similarly, evidence of his participation in the
narcotics conspiracy would likely have been
admissible in a separate irial for Count Two —
under Federal Rule of Evidence 404(b) as evidence
of intent, knowledge, or opporhmity. See, eg.,
United States v. Pitre, 9607.2d 1112, 1119 (2d Cir.
1992) (finding that wherc the govemment was'
required to prove that defondants “knowingly or
intentionally conspired to distribute [a narcotic], or
to possess it with intent to distribute,” "ihe intent or
knowledge of [defendants] were clearly at issue,
and evidence of their involvement in prior narcofics
transactions was probative of their .intent or
knowledge in connection with the crime charged™):
see alve Unifed States v. Roldan-Zapata, 916 T.2d
795, R04 (2d Cir. 1990) (noting that under the
Second Circuit's "inclusionary approach,” evidence
of other [*4] crimes or acts "is admissible for any
purpase other than to show a defendant's criminal
propensity” {internal quotation marks omitted))..
Given the likelihood of admissibility. the district
courl's limiting instructions to the jury to consider
the. counis separaicly, and the fact that the court.
adjourned the trial by a week to enable Griffin to
prepare for the added count, we cannot say that the
district court abused its disorction in denying the
Rule 14 motion.

2. Exclusion of Recordings

At trial, the goverament introduced text messages

and calls between Griffin and his co-conspirator,

Jonathan Perez, to establish that Griffin supplicd

cocaine to Perez ns part of the congpiracy charged
in Count Onc. Griffin unsuccessfully sought to
introduce  additiona! call recordings and  toxt
messages between Perez and other suppliers in
order to febut the government's position that Griffin
had supplied Perez with cocaine on specific
oecasions. On appeal, Griffin challenges the district
cowrf’s exclusion of the evidence as inadmissible.
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-hearsay, arguing that the communications should
have been admitted under Federal Rule of Evidence
807, the so-called “residual” exception to the rule
Against hearsay. We review the district court's
cvidentiary [*§] ruling for abuse of discretion
“subjeet to harmless crror analysis. Unifed States v,
Dhinsa, 243 ¥.3d 635, 649 (2d Cir. 2001).

"Te be admissible pursuant to the residual
‘exception, the evidence must fullill  five
aequirements; trustworthiness, materiality,
probative importance. the interests of justice].] and
notice.” Parsans v. Honeywell, Inc., 929 F.2d 901,
907 (2d Cir. 1991). "Congress intended that the
residual hearsay exceptions will be¢ used very
‘ravely, and only in exceptional circumstances.” Jd.
(internal quotation marks omitted). We find no
abuse of discretion in the district  court’s
‘delermination that Rule 807's requircments were
-hot met, including but not Jimited 1o Ms findings
that Giilfin failed to satisfy the notice and probative
‘importance requirements, Since Griffin  first
requested ta introduce the evidence after the court
impancled the jury and after the government had
-prepared and provided its cxhibits for trial, the
.distriet court reasonably found that Griffin failed to
give sufficiont motice fo the government of his
intent to admit the evidence. The court also had
réason to conclude that Griffin lacked good cause
-for the delay, given the extended discovery period
;and additional time Griffin was afforded to prepare
the casc. Nor did the disirict court abusc its
discretion in finding that [*6] the evidence was not
more probative on the point for which it was
offercd than other evidence the defense might have
introduced. Because Griffin did not establish that
all five reguirements were met, the court
.permissibly excluded the evidence under Rule 807..

“We have considered Griffin's remaining arguments
-and conclude that they are without merit, For the
foregoing reasons, the judgment of the District
Court is AFFIRMED.

End of Doewment
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UNITED STATES DISTRICT COURT

Southern District of New Yark
UNITED STATES OF AMERICA ; JUDGMENT IN A CRIMINAL CASE
v. )
JUNIOR GRIFFIN g Cose Numbor: 1:16-cr-656-GHW
; USM Number: 78178.064
} James E. Neuman, Esq. L
3 Drfendant's Attty -
THE DEFENDANT:
{Jpleaced guilty ro coumi(s) e o
3 plended nolo comendere to couni(s)
which war recepled by the count.
B vk found guilty on coun(x) _Count Tasss and Count 2ssss. _ _ e

after 2 plea of nat guilty.

The defendant is adjudicalzd guiliy of these offensex:

of this judginens. The senente iy impoxcd pursuant 1

the Sentencing Reform Act of (884,

D”I‘lgc defendant hes been found not guilty on count(s)
All open ‘
& Counis) O is W are cismissed on e motion of the Unityd Stmss.

... Wis ordered thint the deferclant must notify the United Sites attorncy for this digirict within 38 days of any change ofmme, rexidence,
o miling eddross until pll {ines, restitation, costs, and spevinl assessents imposed by Uils judgment are fulty puid. [lordered topay vesitulion,
the defendam must aatily the court and Uniied Stater attomey of matenial chenges in economic circumstances,

.Jonuary 8, 2019
~Hwteeftrpositerof-hdgment

Tusnc soNy Hpmiee s>~
(| pocuMenT
|| eLecTRONICALLY FILED

Grogory H. Woods, U.S.0.J.
Name wd Tille of Judpe
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“ Shett 2~ Impriccameit

DEFENDANT: JUNICOR GRIFFIN
‘CASE NUMBER: 1:18-cr-658-GHW

"IMPRISONMENT
The defendant is hereby comenitted o the custody of the Federal Bureau of Prisons 1o be imprisoned for a total
torm oft '
120 manths on each of sounts 1 and 2, to bie served concurrantly.

B The coum makes the following recommendations 1o the Bureav o Prisons:

The Courl recommends that the Burcau of Prisons designate the dofendant to an institution cloge lo Now York City,

C] The deferdanl i rotaadod to the custedy of the United States Mershal.

O The defendant shall sunender to the Lnited States Masshal for this district:

o« Oam Opm on _ 3
o notified by the United States Marshal.
£33 The defendast shall sumender for servics of sémence at the invitulion desigmsted by the Burdau of Prisonsi
{1 bofore 3 poin. o , o et v
' as notificd by the Uniited States Marshal.
{3 as nofified by the Probation or Premrial Strvices Office.

. "
Judzment—Page 2 of I

RETURN
¥ have exceuitéd this judgment as fallows:
- Defendont deliveredon . o n
. ‘ g\»iﬁiaceni’ﬁcd‘corpynfﬂﬂqjudgmm.
"UNTTED STATES MATSTIAL |
By

DEFUTY UNITED STATES MARSHAL
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DE];‘ENDANT: JUNIOR GRIFFIN
"CASENUMBER; 1:16-cr-856-GHW

SUPERVISED RELEASE

Upon release fram imprisonment, you will be on supervised release for a term of :
-5 years ot count 1, and 3 years on count 2, 1o aun concurrently.

‘MANDATORY CONDITIONS

1. “Youswust nol cominit asother federal, state o local crinic.
¥.6u yust pot unliwlally pessoss a comrolled substance.
3. You must refiain from any unlawful use ofa controlled substance. You niust subinit 1o one drug test wnhm 19 days of relcase from
©imprivonsent avd at ieast two periodic drug lests tiereafier, as deteemined by the.coun.
[0 The above dnigz testing coudition is ws;:emleﬂ based an e court's dctémncmum that yoi
, spose a fow visk of future substance ahuse. fest Foypiicalie)
4, 3 Youmustnoke restitation in accordmiice with 18 U.S.C. §8 3663 and 3663A or any other statute authorizing 2 sentence of
restition. fefieat F pphonbis)
5 Iﬁ You must cooperate in the collection of TYNA e directed Ly the probation officer. fheck ffapticable)
6. L3 vou must conply with flie cequirements of the Sex Olfender Regisitetion and. Nofification Act (36 US.C. § 20901, er seq:) 28
ditected by tlie probation officer, the Bureau of Prisons, or any state sex offender registintion agency in the location where you
B n_'gside., work, are @ student, or weres convicted of a qualifing offensc. foheck (faplicable)
7. 3 Youmustpacicipatein an approved program for domesiic vinlence, fehek ffepdianls

You mist compty with the standaid conditions thatiave been adopled by this court as well as with any other conditions on the atiached
pese-
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DEFENDANT: JUNIOR GRIFFIN
CASE NUMBER: 1:16-cr-656-GHW

STANDARD CONDITIONS OF SUPERVISION

As pari of your supervised reloase, you must comply with (he following standard conditions of supcrvision. These conditions arc imposed
because they ostablish the basie éxpeciations far your behavior while on supetvision and identify the minimum tools aceded by protuion
officors to keep informied, report to the court about, and bring ebout improvemen’s in your conduct and condition.

1. You mustreport to the probation office inthe foderal jndicial district where yon are authorized to reside within 72 houts of your
relesse from fmprisonment, unless the probation officer instiucts you to report 4o a differont probation office or within o different fime
frame,

2. ARcr initially reportiag to the probatios: office, you will receive ingtnaclions from the court ar the probaiton officer about how and

... when you must repont 10 the probation efficer, and you must report to flic probatien officer as instructed. )

3 You must not knowingly lcave the Federnl judicinl disirict where you are authorized o reside without first petting permission fram (he

~ court ar the probation officer,

4. You must answor truthfully the questions asked by your prohation officer. o

5, You avast live at a plage approved by the probation officcr. I you plan to change where you live or anyihing sbout your living .
arrangements (such as the people you live with), you st notify (he probation officer at least 19 days before the change. Ifnatifying.
the probation officer in advancé is not possible due to unanticipated circumstances, you must nottfy the probation officer within 72

. hours of becoming aware of a change or expocted change. , :

6. You must allow the probation officer te virit you at any time af your home or elsewhere, and you must permit the probation officer to
take any itoms prohibited by the conditions of your supervision that ke o she observes in plain view,

2. Youmust work full timo (at loast 30 haurs rcr witek) o a lawfl type of empioyment, unless the probation officer excitses you from
doing so. 1f you do not have fulldime employment you must try to find full-time employment, unless the probution officer excuses
wéu from doing so. If you plan to change where you work or anything about your work (such as your position o your job ’
responsibilities), you must notify the probation officer st least 10 days before the change. If notifying the probation officer nt least 10
days in advance is not possible due to ananticipated circomsiances, you must notify the probation officer within 72 hoursof

~ becomingaware of a change or expocted change. . ,

8. You must not communicate or interact with someone you know is cngaged in criminal activity, 1 you know someone has been

convicicd of 8 folony, you must not knowingly communicate or ifitéract with that person without first getting the permission of the
_ probation officer. .

9. Ifyou asc anesied or questioned by @ {aw enfercement officer, you must notify the probation officer within 72 hours. »

10, You mwst not ows, possess, of have access to a fircann, ammunition, destiuctive device, or dangerous weapon (i.c., anything that was
designed, or wos modificdl for, the specific purposs of causing bodily injury or death to anothier person such a5 nuschakus or tasers).

11, You nwust not act or make any ngreement with a faw enforeement agency fo act a8 a confidential human source or informunt without

~ first getting the permission of the cour. o ’ ) ) ]

12, Ifthe probation officer determines that you pate & risk to another person (including an-organization), the probation officer mny

sequire you to notify the person ahout the risk and you smst comply with that instruction. The probation offtcer may contact the
.. person and confivim that you have notified the person about the risk. ~ )
B3, You must follow the instructions of the probstion officer related fo.the conditions of supervision,

U.S. Probation Office Use Only

AU, probation officer has instructed me on the condirions specifiod by the court and bas provided me with a writtén copy of this
- Judgment containing these conditions, For further information regarding these conditiots, see Overview of Probation nnd Supérvised
_ &elease Condifions, availnble at: Www uscouls gov.

'_Dafendam'SSigmxm s e Pate
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DFFFNDANT JUNIOR GRIFFIN
.CASE NUMBER: 1:16-cr-656-GHW
SPECIAL: CONDITIONS OF SUPERVISION
Tha defendant shall submit his person, residence, place of business, vehicle, and any property or elecironic deviess undar

His controlo a search on the basis That the probafion officer has reasonable suspicion that contraband.or evidente of a
vidlation of the conditions of the defendant's suparvised release may be found. The search must be conducled ata
reasonable time and in a reasonahie manner. Failure to submit to a search may be grounds for revocation. The
defendant shall inform any other residents that the premises may be subject to search pursuant-to this condition.

The defendant shall provide the probation officer with access to any requested financial information,

‘ﬁﬁe defendant shall obey the i'migra‘ﬁm lavrs and comply with directives of immigration authorities.

‘The defendant shafl be supervised in his district of residence:
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BEFENBANT: JUNIOR GRIFFIN
CASE NUIMRER: 1:16-0r-656-GHW

CRIMINAL MONETARY PENALTIES

The defendant must pay the total criminal monotary pensltics under the schedule of payments on Sheet 6.

Assessment JVTA Asscssment® Fing Restitution
TOTALS S 200.00 $ 0.00 $ 0.00 $ 0.00

{3 The determination of restitution is deferred until « An Amended hulgment in a Cvimingl Case (40 3350 will be entered
after such detenmination.

O The defendint must make restitution (including community restitution) to the following payecs in the emount listed below.

If the defendant makes a partial pavment, each shall rooeive an approximate, mEomnmd ymaent, unless ified orherwise in
gcu} th.c orderwd%r pcrogglagg payment colwrm below. However, pz*?mnt 0 18){}.)8. . & 3664&.. all nontedera F\?cictlnu must be paid
re i 1at08 is paid.

Priority or Pcrsentage

Lt O .2 i
o — L2 Wi, gy E b -

E--u — gy o A LS

e o LT

— Dt U S

1

R

n Qe 2 :-' {?‘:M“‘;"‘.“"‘"“"”-‘. had o
-~ < . B N

' .
., > .
[P OEPRR NS SN

TOTALS H 0.00 s 0.00

00 Rostitution amouat ordered pursuant to plea agreement $

O  The defondant must pay interest on restitwtion and a fine of more than $2,500, unless the restitution or fine is paid in full before the
fificenth day after the date of U judgment, pursant to 18 U.S.C. § 3612(f). All of the payment options on Sheet 6 may be subject
to penaliics for delinquency and default, pursuant to 18 U.S.C. § 3612(g).

3 The court determined that the defendant does not have the ability to pay intcrest and #1 is ordered that:
0O the imerest roquirement iswaived forthe [ fine O  restitution.

O theinterest requireneat forthe [J fine 13 restingtion {s modified as follows:

® Justice tor Victims of Traflicking Act of 2015, Pub. L. No. 1 14-22.
** Findings fox the (otal amount of losyes mc le?&rgd uader Chaptars 109A, 110, 110A, and 113A of Titke 18 for offenses conunitted on or
afier Seplember 13, 1994, but befmre April 23,
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