App«m(li)(' AI Faﬁes &

UNPUBLISHED

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 20-6441

UNITED STATES OF AMERICA, -
| Plaintiff - Appellee,
V. |
ALIMAMY BARRIE,

Defendant - Appellant.

Appeal from the United States District Court for the Eastern District of Virginia, at
Alexandria. T.S. Ellis, III, Senior District Judge. (1:11-cr-00476-TSE-1) -

Submitted: July 21, 2020 o _ . . Decided: July 24, 2020

Before AGEE, DIAZ, and HARRIS, Circuit Judges.

Affirmed by unpublished per curiam opinion.

Alirhamy Barrie, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Alimamy Barrie appeals the district court’s order denying his 18 U.S.C.
§ 3582(c)(2) (2018) motion for a sentence reduction and his motion to vacate the restitution
order relating to his conviction for conspiracy to commit wire and mail fraud. We have
reviewed the record and find no reversible error. Accordingly, we affirm for the reasons
stated by the district court. United States v. Barrie, No. 1:1 1-cr-QQ476-TSE-1 (E.D. Va.
filed Mar. 16, 2020; entered Mar. 17, 2020). We dispense with oral argument because the
facts and legal contentions are adequately presented in the materials before this court and

argument would not aid the decisional process.

AFFIRMED
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IN THE UNITED STATES DISTRICT COURT FOR TBE
EASTERN DISTRICT OF VIRGINIA
ALEXANDRIA DIVISION

UNITED STATES OF AMERICA

v. Criminal No. 11-CR-476

ALIMAMY BARRIE

This matter comes before the Court on Defendant Afimamy Barrie’s motion to vacate
restitution and motion for resentencing. The government has filed oppositions to both of
defendant’s motions and the matter is thus ripe for disposition. Oral argument is dispensed with
as the facts and legal contcnﬁons are adequately set forth in the existing record and oral
argument wpuld niot aid the decisional process.

| | 1.

On March 31, 2011, a criminal complaint was filed against defendant alleging that
defendant stole another person’s identity and used that stolen identity to steal funds from the
victim’s bank account. See Criminal Complaint (Dkt. 1). On October 3, 2011, pursuant to a plea
sgreement, defendarit weived indictment and pled guilty to a onc-count criminal information
charging him with conspiracy to commit wire and mail fraud, in violation of 18 US.C. § 1349.
See Criminal Information (Dkt. 22); Plea Agreement (Dkt. 24). In his stateraent of facts, dcfcndam
admitted to conspiring with the vicﬁm‘s nurse to steg) the victim’s identity. See Statement of Factz
9 3 (Dkt. 25). The victim was 2 retired man incapacitated by Huntington’s discase and defendant

used the vietim’s information to obtain approximately $593,171.43 from the vietim’s retirement

accounts. See id. §2.
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As part of the plea agreement, defendant agreed to a 14-leve! offense level enhancement

pursuant to § 2B1.1(b)(1) for losses and intended losses of at least $400,000, but less than

$1.000,000, and to 2 2-level offense level enhancement pursuant to § 2B1.1(b)(10)(4) and (C) for

relocating the scheme to another jurisdiction to evade detection and sophisticated means. See Plea
Agreement at § 5. Defendant also agreed, pursuant to the plea agreement, that restitution was
mandatory in the full amount of the victim’s losses pursuant to the Mandatory Vietim Restitution

Act, 18 USC. § 1663A (the “MVRA™), waich e agreod was propedy -caléiiiiied & b

) 3476.038.83. See Plea Agreement § }0. On January 27, 2012, the Honorable Gerald Bruce Lec

sentenced defendant to 48 months of incarceration, within the Guidelines range of 41-51 months,

as well as a three-ycar term of supervised releas;: and restitution of $476,038.83."  See Judgment
in 2 Criminal Case (Dkt. 40). . .v |
11

To begin with, Aefendant secks to have his sentenced r_educed based on 2 change in

intervening Jaw, specifically Amendments 791, 792, and 794 to the United States Sentencing

Guidelines (thé “Guidelines™). Each Amendment was issued on November 1, 2015, Amendment

791 adjusted thé. monetary table for § 2B1.1(b)(1) to accoui_n for inflation and, as applicable here,

chatged therminimbn; breziry loss necedssry forg. 14-Jevel eshancement from $400.000 to

$550,000, Amendment 792 amended § 2BLI(b)(10)(C) to add that an offense involved

sophisticated means “and the defendant intentionally cngaged in or caused the conduct constituting

i After defendant was sentenced on the instant offense, defendant went to trial in the District of Maryland and was
found defendant guilty of two counts of wire fraud and one count of aggravated identity theft. See United States v.
Barrie. No. 14-cr-6, 2017 WL 6048223 (D. Md. Dec. 5, 2017). In thot case, defendant was sensenced to 112 months



Appendix '33 fage 5

‘sophisticated means.” U.S.S.G.. App. C, amend. 792, at 111.. Amendment 794 clarificd the
circumstances under which a defendant may be entitled to a mitigating role reduction,
 Defendant must rely on 18'U.S.C. § 3582(cX2) to obtain a reduction based on these
Amendments. The problem for defendant is that the Guidelines designate which amendments are
retroactively applicable for § 3582(c)(2) motions, and none of the amendments defepdant relies on |
are designated in the Guidelines as retroactive. Section 181,10, which governs sentence reductions
unéér: §- 3582(c)(2), ﬁfc;vides %haﬁ where 4‘the guideline rfange appliééﬁl'c so that ‘:dc‘i'é‘n‘dam" &has
subsequently becn lowered as 2 result of an amendment to the Guidel.ir;es Manual listed in
subsection (d) belew, the court may reducc the defendant's tem of impriconment” under §
3582(c)(2). U.S.8.G. § 1B1.10(a)(1) (2016) (emphasis added).? The commentary to § 1B1.10
. similarly states that “{e]ligibility for consideration under 18 U.S.C. § 3582(9)(2) is triggered only
by an amendment listed in subsection (d) that lowers the applicable guideline range.” US.S.G. §
1B1.10 emt n.2 (2016). None of the amendments defendant cites—Amencments 791, 792, and
794—is listed under subsestion (d), and as a result defendéﬁt_ is not entitled t claim the benefit of
these amendments in his'_§ 3582@(2) motion, See id. § 1B1.16(d). The result reached here ~ that

defendant may not rely on the non-retroactive Amendments to the Guidelines — finds firm support

X
Ky
!

. ﬁd@éﬁ%ﬂbfwm (

oct i, W Couis id ehe Dibticr b Mirylond. Gee Limiter Stazes v.
McNetl, 671 F. App's 67, 68 (4th Cir. 2016) (“Amendment 794 cannot ke given retraactive. cffect
in 2 § 2582(c)(2) procecding”); United States 1. Aldher, 303 F. Supp. 34 468, 469-7i (E.D. Va.

2017) (denying retroactive application of Ameﬁélments 791, 792, aqd‘794);-:8mie‘.—.2017 WL

"3 Seetion 1B1.10(bX1) also provides that in determining whether a reduction under § 35R(6)(2) is warvznited, the
“court shall detesminé tiie smernded guidclines range that would have beea applicable to the defendant if the
amerdment(s) to the guidelinzs lisved in-subsestlon (dj-Had been in cffect at the time the defendant was senteneed.”

 US.S.G. § 181.10(b)(1) (2016) (cmphasis added). Nothing in § 1B1.10 distinguishes between substantive and
¢larifying araendments for the purpose of rétroactivity; for both substantive end clarifying amendments, their-
O e e o v vl ot or s aemandment i< fizted in the cuidelines manual.



/lppemlix @,ﬂ?ge 6

6048223 at *i (denying shis defendant’s claim that Amendments 791, 792, and 794 should apply
to him).? Accordingly, defendant is not entitled ta hzve his sentenced reduced pursuant to those
Amendments and his motion must be denied.*

JIL

Defendant next argues that the restitution order entered in this casc-should be vacated,
because the victim has passcd away, Defendant cites no st#tute or othér authority for the’
prdp‘(;s;ft‘ian that the restitution oxder entcred on January 27, 2012 may be vacated or otherwise
wodified. A ceview of the MVRA and associzted case law demonstrates that the restitution order
should not be vacated and thus defendant’s motion in this regard must be denied.

To begin with, he MVRA requires that a district ;:oun “shall orde.f .. . . that the defendant
make restitution to the vietim(s] of the offense” upon, ccnviction 2nd, as the Fourth Circuit has
held, removed discretion from district courts to order restitution in 2n amount less than the full |
amount of the victim's losses. See 18 U.S.C. § 3663A(aX 1); United States v. Roper, 462 F.3d 336,
340 (4th Cir. 2006) (poting that, outside. Jimited circumstances, “no statutosy authority piovides
district courts the power to remit restitution orders imposed under_the MVRA”). Defendant has

- pointed to 1o Qmutc or suthority establishing timt the vietim’s death ends defendant’s obligation

- ;

12 poy retitufion

b LG

060 the jRgritation dedar s part pRabe iudgmeont ertared in this casegod may

 See giso United States v. Pege, 727 F. App'x 70 (4th Cir. 2018) (helding no retroactive Application of Amendment

' 94Y); United Stares v. Rarros, 719 F. App'x 283 (4ih Cir. 2018) (same); United States v. Earnes, 699 F. App'x 256

B ’ (4th Cir. 2017) (same); Uniied States v. Mohommed, No. 12-CR~9S, 2016 WL 1047376 ot *7 (£.D. Va. Murch 10,

2016) (denying retroactive application of Amendments 791 and 792); United States v.. imble, 13-CR-0035, 2018
WL $841970 a1 *2 (D. Md. Wov. 8, 2018) (denying reroactive App!§;aﬁm of 791).

4 Tn eny event, it sppears, based on the agreed upon statement of facts and the plea agreenent, that spplying
Amendmiénts 791, 792, and 794 to defendant would not result in-aJower sertence far defendant First, the statement
* of facts establishes thas the articipated losses weére § §93,171.45. See Statement of Facts 51§ 21 ¢(Dkt: 25). Second,
it appears that even under Amendment 792, defendant would stilt quasify for a sophisticated means enhancement
based on kis raethods of stealing and using the victiw’s information, Sce Statement of Fasts.” Finally, defendant has

e aafoh fee cnemitld B anslétod ta & mitiaating rale adingtment,



not be modified unless expressly pcrmltted by statute. Sec Tnited. States v. Bration-Bey, 564 F.
App’x 28,29 (4th Cir. 2014) (“A sentence imposing restitution is a final j udgment that may not be
modified absent one of several enﬁmemed statutory exceptions.”). The MVRA does not itself
create sﬁch an c)écepﬁgm See Roper, {62 F.3d at 339 (“[W]e bglieve the terms of the MVRA
cleaﬁriy diéta’!e., tha"pa district court cannot remit 8 mandatorily imposed restifxﬁion order.”). 'Thgt

the victim has passed does not change ths conclusian See 18 US.C. § 3663A(a)(1) (providing

for restituticn t0 vietim os, “Sf the vietim is deceased, to fhe vicfin: ‘*.s:?esrkt"e*gélmﬁﬁas-’is aédedy).

v S Alwougf; TG £OULL 2PPEArs :to have addressed this precise scenario, courts hevs keld that restitution

obiigatidas may pass to a victim’s successor.? ¥
To find that defendant could avoid his restitution obligation following the victim’s death,
Wcuid_ greatly undermine the “rehabilitative snd retributive purposes” of vestitusion. Linlred States

V. Karam, 201 F.3d 320, 328 (4th Cir. 2000). Sucha holding would cnly encourage defendants to

p:éy, on vulnerable populations, namely the iil or the elderly, in the hopes that they could avoid

any restintion obligatioa }Sy simply waiting for their victims to die. Moreaver, it would be

an.omélous to hold that die defendant could avoid a restitution obligation upon the victim’s death
when?'yhe Fourth Circuit has held shat such 2n obligation does not end even upon the defendam s

et 5@'@“‘@;5@63 @ fHSrune, ATSF Apr'x 1985 109:¢4t-Cir, 201) (holding that 2ven
: . . I TN S FA R B 2 T ATI ol > % 4

. when 2 “prison senterce abate(s] as & result of his death pending appeal, e pestitution order

survives” {emphasis added)).

'S¢, e, United Staze: . Vensan, 481 F. App'x 938, 832 (44 Cis, 2012) (finding that “siscassor lenders are

vietitms within the éneaning of the MYRA"); United Stased v. Wllace, 451 F. App'x 533, 52€ (6th Civ. 2011)
allowing restitution whve the wdipact vietimi . . . passes on its loss toa successorin interest®); United Stares vi

* Haddock, 50 F.3d 835, 841 (10th Cir. 1995) (holding that bank who purchased assets of defunct bank was proper

B teinets TR 1T §.C. 3664(2)(2) {a victim may “2ssign the victim’s interest in restitution payments

e Pt B malia

-~



_‘AWMJH g;f. %ﬁe ¢

" In sum, there is no statutory or case authority providing that a restitution order may be
vacated or remitted upon thc victim’s death. Moreover; it would be iﬁaﬁpi&ﬁﬁa’tc' to reduce
defendant’s resumtton obhga.uon where defendant preyed on a vulnerable victim, has madc only
minimal payments ($725) on a large restitution obligation ($476,038.83), and had only to wait for
the vxcﬂm to dic. Accordmgly, dct‘endant’s motion must be denied. ' |

l‘bat defendam s tcsmunon obhgatxons are not vacated in li ght of the: vnc':nm s death bcgs
- the question to whem should defendant’s paymmts be directed. Under the terms of thc restitution
ozder, all payments are to be made to the Clerk of the Court and then distributed to the victim. See
Restitution Ozder (Dkt. 43). Although the government refcrs gcnerally 1o the victim’s “heirs,” the
govemment does not identify any épeciﬁc heir 1o whom restitution payments should be distributed.
‘Response at 4 (Dkt. 69). Defendant's motion' suggests that the victim died intestat2 and that an
attemey liss been apnomted to act as a conservator of the estate. See Motion at2. Since the victim k
is.now deceased, the ggxggmem is directed to advise the Court promptly 1o whom or {0 what
entity the restitution payments should be disbursed. -
| _ Accordingly, . -

t is he'cb Y. GRﬁERED that defcndam 5 motion to reduce senterce Mkt 54) is DENIED.

{P t}nt de@dmt’., n,.a*mn 1@ vacaa reshtuuen @it 61) is

, DENIE}D
tis. further ORDERED that the government is DIRECTED to advise the Court promptl}

_aslo whom orto what entity remtuuon payments should be dxsbureed in hght ofthe vxcm'n s éeath

To appea} this dgcxann, defepdant must file a written Notice of Appeal with the
~ Clerk of this court within fourteen (14) days of receipt of this Order, Faijure to file atimely

Notice of Appeal waives the right to appeal.
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The Clesk of Court is directed to send a copy of this Onrder all counsal of recard and to defendant

at his last krown address.

Alexandris, VA
Mazeh 16, 2020
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