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QUESTIONS PRESENTED

5‘/,“):1 -—H\fS Cour‘/' yse 14;9 Power 4’& jramL a w,—i?"a)c Aaéaaj cor/wS +o
¢ nhen »ca/o:?fa) state court defendant who has no other available forum

4 raise a comlpe”fnj claim of ao‘/’uaf innocence ?
Whether the Circurd Court of #/:/:eals ;}n)o]f'ci+ re \/},cﬁ'on for leave 4+ Hhe

District Court for adjudication of actual’sunocence claims wos oom‘rar)/
do the in1‘er/3re,4o:/7bn of 28 U.5.C. 2 21‘4'—{(&)@)@)([:’)?

‘WIJ&HWI!‘ He J‘)wi'e, courts’ Jem’a) of new c/a:}ns aS un-}fm&// 15 con-lwy +fo
the HAEDPAR .s‘~1LanJarJ5 setforth in me ijj In v. Per}(m,f,- 33 S.ct. 192‘162013)?

Whether a ijue claim f)l&d ofter o Pelitioner’s initial bebeas Pmcecc/inj
weS Pre«v[ousl)/ unavailable for the purposes of 28 U.S.C. gi)‘-l‘-/(b)(l)@l)
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PARTIES To THE PROCEEDINGS

Petibioner Edward D. Oberwise is o Florida, lonlsone,r in custody, of
mG«Y‘/C S. I’TC}Z, Secretary of the FloriJa Depar#men'l*o-f Correc%bns, Mr, OLW/LS’&
kas /)N_w'ou.s//t fild a fed. R. Civ. P. 6OM)(2),(6) Hhet 15 currenH/ penJ/‘nj

, ID@FOM/ the Tampa L m.0.] District Court,
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*_PETITION FOR A WRIT OF HABEAS CORPUS
Edu/arcl D. Oberwise respec‘”u”/v Paﬁkons for a wm‘*}'o‘p ﬁal:au c:or'/ou,s .

DECISTON BELOW

This Feﬁ‘h’on for a writof habeas corpus i$ an original Pro-:eeo’in‘? 1n this
Court , but redates 4o o decision of the Eleveath Civeuit en)/:'nj leave 5 file a
Successive 28 u.,S.C';,QZF 4 /)e;l’i}/bn in the district court. Rditfisner hes ﬁ/ec) numerious
' ‘}FF”“J’-"”-‘ for leave since 2017. The most recent decision is availeble /n the ﬂ/o/aajfx
' Cﬂﬁo.) at la .

STATEMENT OF JURTISDICTION

'TBI'.{ Courts Jun“.s‘dia/’/bn is invoked /Dur_s‘uan‘l' o its authoridy under 28 11.5.C.
3224) anc! 2254 o grant o writ of ;m}oea..f corpus, as well as Pwsam% o Ru/e 20.H
of the Rules of hi's Court-and the Al Whrits Aet, 28U.5.C. 7 165100), See felker
v. Turpin, 518 U.S. 651 (1396).

STﬁTEMEI_vT OF RERSONS FOR NOT FLLING IN THE OISTRICT COURT

Ru/e 20.4 requires an ors fnal f)@k’b‘gn for writ of fml:w corpus by o
State prisener (4) o f'com/o/ with the re?w‘re,men‘l:s of 28 U.s.c.332241 and 2242,
anJ .in Farh'cu/ar with the fmwls’/bn in the last Fmﬁm/o/z of 3 2242, wlu'o/v r res
a shdement of e ‘reasons for not makin ap lication 4o the districk court of +he
district in which the a/o/ae//an/’ 15 held™ &) fo “set out ,speeff»‘ca// how and where
the petitioner has exhausted available remedies in the slate courds®; (3) to show
Hhat exceptiona] circumstances warrant the exercise of Hhe Courts discredionary,
powers”; and (1) 4o show “Hhat acle/juml'e, relief cannct-be obdnined in any, a/'/er
form or from any other court" Mr. Oberwise meets these rezuiremen{s/

(1) "oOn /)lor»'/ 5 *f”lolf?, Mr. Oberwise filed o second 32254 f&{v%m
in the distret court re,-ra/,'s,-hj his “waiver” claim as 4o the first Jssue raised

f’aja !



on direct o.,o/)ea/ . The distnit court i.s'.mw’ an ordec Jla%hj Hat it was with-
out quthority 4o consider Mr. Oberwisess claim witheut a/o/O/-@(/a,l from the
Eleventt Circurt because the f&?‘?’i’/bn was j‘th or Suceessive .

Inbetween may 2017 fo March 2018 , Mr. Oberwise. £led several more un Success-
ful affl}'au%ns in the Eleventh Circuit for leave 4o fle hrs “waiver® cleim as a
5econc1 or Suciessive /zaéw& car/oué' /ae:/-h‘wn n }}ze, J:‘S‘)Lm’df' cau/+..

Me. Oberwise bund his “new clayms® -*hrouj/) Similer cases the Eleventh
Cirawst quoted within i#5 Moy 3152017 order in Case No.: 17- 1985 . ., Lambrix
776 F.3d 799,793 (il%ie. 208D and mills, 161 F. 3d 1369, 1371 G1%ir 1996) +let ciled
BraJ)/ and Giglio 4o dismiss his a/a})}ica‘lf&m for leave +o file a second petition .
M. Oberwise jswliemd the “factual predicate” of his “new Facts™ sa March 31 %2008
by reviewing several prior unsuccessfil a Viations for leave and appl ing $he Brad
;:‘1'06/}9}8«5 Zﬁa.-hsf -f/)e, tiol record 4o lpe};m Hhat excu Ifc.*[‘o?/ %Q/Z/; From e,/
State’s ke withess had been withheld from his trial.

On or al;quf‘ A rf] 2018 +o Januar, lofA’zolﬁ .;euemi moré uﬂsucces:«ﬁtl af;f/,‘m{;m S
for Jeave were filed in Hhe Eleventh Circwrt See T re Edward Oberwise., 2018 (.S,
ﬂlof' . Lexis 21508 (1% 20/3)(4[!31'»351}1‘7 BraJ)« and Gi:ﬁllb under actual /hnocenc&).

) Mr. Oberwise filed a Fo.s’f’-conw‘d?bn motion in He Floride shode courdse
rarkfrzj the. same substantive issue resented here . The Florida courts® refused +o
review the merrks of the claim un der Ffo'r[Ja Jaw that ,C:g,.&c[o seS such review.

<) Excef{—,'o,,al Circumstonces worrant the exercise of Hhis Court’s
discretiona power to issue a writ of habeas corpus for the reasons set forth ,
infra, in the Sttement of Facts and Pt T of the Reasons or Granbna the Wnit

(‘D Unless the Federal court rorts the Pmc};‘nj Rule GOOJ)(Z)/ 5)/7)0{729)'7/
Hhen ”aclejua}e, relief cannot be oH’ame«an ary other form’or from an/ other court

CONSTITUTIONAL AND STATUTORY PROVLSTONS TNVOLVED

This pe%'hbn involves the fo/lbw’z:ﬁ Prbw;s fons of +he United Skedes
Constitution .

Article T , Sechion § , Clause 2, of H)e, Um"/‘edl States Constitution PraU/JeJ .

f’o.je, 2



The Frivilege of the Writ of Habeas Cor pus shall pot be .susfencleo‘ ,
unless when in Cases of Rebellion or Invasion +he /)uélfc Sa)ee)y

ma,/ nﬂ,ﬁwhe nL
The Fourteenth /QmenJmeo)L 'orovide,s ;in /eleuwrf ,oar+ .

No State shall make or enforce any Jaw which shall abn}lje the
Pr:’w‘/ejes or immunitres of cilizens of the United States, nor shall
an}/ State Jefm'ue, any person of Iife, li[;en}/, or /om/aenb/, without

due process of Jaw ... .

Section 2244(b), Title 28 of the U.S.C. Code, enac}ea/o,sf;am‘»aﬁ the
Antiterrorism and Effechve Death f’enalﬂ At of 1996 (“AEDFA™), Provaes in

relevant Far‘l' .

(1) A chin PreJen'faJ in a second or successive habeas corpus a/of:/ica-ﬁen
unier Section ~2254 thet was Presen}ei na fr/or o,f)/oll‘w:rLion .f/ml/
be dismissed. Ry

Q) A chaim resented in a second or successive habeas corpus af;f/foa#on
una’&r Section 228 Y that wos not Ppe_gemlecl ina Ipr;br af/;/;ka‘}'fon
shall be dismissed unless —

(R) +he aP/J}wo.n‘)— shows that the claim relies on a oew rule of constitutional
law, made retoactive do cases on collateral review lv), +he Juforeae, Court,
that was rew'ou.s/ urzavm‘/al»/e ,or

B) +he factual sz,{a-#& for the claim could not have been discovered

revious) -#:muj/l the exercise of due Ji/iﬁenw s and
(1) the ﬁa)é/ una[er/ ‘hj the c/aim P f proven ano/ v/etueo/ in llﬁlnt of the ew-’Jmce,
as a whole, would b suffiient 4 estoblish 17 clear and wnwba?aj evidence
that, but for constitutionel error, no reasensble facthin Jer would have found

the af/)//'can‘/’ 3ui/5/ of the uno[er/)‘/thj offense.
3(c) The court of a)o/:ea,/s may authorize He F{[:‘nj of a second or successive

Paje.?



S | Pb'ca‘}l‘on On[/ it o‘eJe{miﬂe.s that the :[/oh}:a‘/?bn mekes e f)r;fma
e fatie .slwwﬂz? that the af/olfca#on satistles the re?airemen% of £322444)].

(E) Th_e, jr\anJ’ or Jem'al of an aunrfz.a‘hbn 17 a court of uflpeals do Fle a
second or successive a/gf/}'m-}/bn shall not be a/a/pe_a}aue and shall not be

Hie suéy'emL of a Fafb‘/‘orz for re}»eo.m‘nj or for a writof cc»lvbrcm’. e

STATEMENT OF THE CASE

T. Inhroduckion

Fe‘llf}lbn&r EJIUOJ‘J D Oéerwi;se, s a non-ca/o;'l'el 5‘[’0;"@, /J/'/_'soaer w‘w ,'taj
been wronjf)'/ convicled of cames inwhich be did net committ. Bbseat Hhis court’s
infervention , Mr. Oberwise stands convicted without any court having considered
Hhe meriks of his claims. His atempts 4o be heard have been relml‘-fzal b/ $he
Flon'Ja Thirfeenth .Jchicia,l C;’rcuij', Forida District Court of Appeal for the Second
District, the Florida Supreme Court, the U_ni#eJ Shdes District Court for Hhe Middle
Distrtct of Flor;}ja, and by Hhe United States Court of ﬂ/)/;ea/s for the Eleventh
Cirewrt Court. This feﬁ‘é:n inve kes the extra erJ/‘nar/t J'ur/'sa'm‘ian of His court
because oll other JraJ;"b'gna/ avenues for relief Lave/ thus far been &rec/oseJ R

L. fetitioners Trial and Conviction

The state's sole evideace aqe nst the fetidioner consisted of four

controlled f}wn& calls inbehween i+5 f?: wfvl(ze.fs, Olivia, and Riitioner durin

l;f,s ﬂujuJ‘}' 27#’2007 [Beno}kj ‘}rfal. ﬂH’Aou A ‘Hte J‘Imte ‘mJ S&Vw, o#teﬁmamécl

-}afe, recorJinj ano’ +rwcr/‘/>1"s o‘F ‘Hte/ w;‘zzess QJ)J ﬁ’,‘l’/}fofl’ef P "Hze— .Summa‘)t/bn OF

fehtioners ihm}m‘na-h“nj .S",wl'emea ts was the on)/ evidence /oraJuceJ to the deferse .
At drial , Hhere were two vickims and Hhree detectives (Hollis, Bashner,

and Raschke) whe testified for the stte. fs +o the Rddisner, o Child Prokctive

" Service employee (Sandra Shulman) who examyned Olivia, and a DNA e.x/oer‘/' ( Ber(z/'am'n

BrookS) J&Sf:ﬁeal ‘ﬁsr Hw, Je)%n‘se_. There was no Jired or Pl;/sfca/ &wh’ence mc
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.SCXMI ConJuc‘l’ cmci ‘Hw& Sl’a‘l’ek case re.sJ'eJ en'fmo,/ on Oh'via'.s CNJ"L'I”LY
+ ‘chl Fetitioner jui/-}'\. as to five countzs of }ewiy and Jasicraus l:aH@,)/
in vislation of 3 doo. 04{') /%.‘.Sla-/',

The Je/kcﬁues festified 4o reco;'-J ing four COﬂ"lTO”@J F}:one calls ;}a‘e-}w:aen

Olivia and %-H*hjaner cfurfr‘:j He /ao/;ba /hvafhjwﬁbn. When the four CDs of +he
calls were jutroduced in evidence defense counse) sasd

mn\er& heve Leen «Ivanscn‘f%s maJa o‘F +he
lalwne calls. T have listened 4 them with
defordant /)re.s'en‘l' '}7;9/ a.ccum-l'e,ly Jelofc‘f’#z&
conversations of the F/wne calls. Rather +han

the court lisdening 4o the /aAone calls T have
no ob J’e,a/'ian o 1“2, court /;aw”r‘zj the *M&flf‘ISa

In the J'Iu{'e/.s case., Olivia }wacl ‘}2619984 to 5ca>(ua} con*ar} with the fé}'}‘)’}w
As '_‘i’o the defense case, detective Raschle ‘/edrﬁeA Hhat nothin seXua/ ocwrrec( and
Pediboner Jem‘ec! having any sexuval contact with both (?)'r}s . A )u/J f’ro-/-ed;’ye, Service,
em/o/oyee Slzu/man testihied Hhat she examr'neJ Olivia but founJ no evidence of sexual
achiviby . DNA expert Brecks checked Olivia’s Jac/(t[’ to see ,.:,(3 he could find any
DNA evidence. . Olvia +old fc/lbe, Petitioner ejaeulated n her mouth and she M}aea'
bheo mouth on her sleeve. Breoks found nothin on the J'acée'f'.

The. court no%e‘:/ ”—Hm’/’ Fetfoner /»aJ X3 [faja‘}ccj -Hia‘}' He transcri 4s of the
phene. calls were accurate and as/<a§! whether some conversahons had been Joft out
of the imcn}:k.“ Rtibioner mf/ieJI * I don't think they are com,ulefe— becouse
the dedechive left things out on Hhe ‘fmucn)m‘:s“, .. There are Hhings thet T sard
or the jl'r/.s Sard Hak were JefF out. The court finished vts “’L"””W and
seid “T want 4o listen 4o +he ‘]ap&"~ B D of four recorded calls was /a/a)za/
ond when the €D Finished /a/a?/inj , He court said “so far T haven'd heard
an Hzfnj +thats on these Jv‘an:a:)ﬂ(sf' T heard what appears o be "/'m‘aroe,f-l'efl
-%ai,p}wn@ conversation number four.”

T}ae, courf moveJ /'/}1(6 c/xamzers', ana/ no/EZo/ wumfe/ For éa#z .s"fozet,s‘ were.

Freé'eml‘. ﬂpiler Convewa‘)"ion namber '/'wo anJ Hmee '?Ikislvaj f/cymj ,- ‘/7’20 cour+
fage. 5 |



asked defense counsel if he was “waiving his Cliefhl’ s presence. for this '\; Cocw.seJ

refhecl © " Yos your henor.” He said “he os ok Si#fnj out in the courfroom.
The o /owinj occurred affer 4he CO0s fnrshed f/a)u'nj .

THE COURT . 0/(4/, do you have ony other rmrJ/}‘)jJ ?
MR DURAN [ Hhe stte ] . T have Hhe other ,ai,m calls .

MR. FUTERMAN [ defonse counseld : You didot wont 4o hear Hhe other /J/;ane.
calls, J:'Jyou, JDJje ?

THE COURT .| T want 1‘0 hear eve7 #u'nj he ..fa;’a’ because he sard there were
Hu’hjs he .SQ:'J that were not in the ‘}r‘an‘fcrf/okf .

MR. FUTERMAN ! T know what he 15 referring 1o . He is not }a/kfnj abeut Jhe
valy. iﬁ of these cassettes. Jo s k)k;}:j about the /’A"”e' calls Yhat were not
recorded. He believes there were more controlled Fl:on& calls Hot have not beer
‘i-afeaL |

THE COURT ! Oka)' . Thats whet he believes , not the vemcfb of those Ja‘a‘}emeo‘lls'.

MR. DURAN . T can jevL detechve Ruschle on the )o/;one .

THE COURT | He is kﬂinj me what his client Hhinks. That s a.Hame,/y and J'a_Jje,
‘/n//q’:? . He has a/re,ao}, made his Po/n"}' Hhere were Hhings said that were not
on #ze '}afe/ 'nno:)' conc uJeJ ‘Hze, }wee.n'nj in-c/mmée/:s.( maaeJl’/(sz /n-c/mm Ileff

were- confc/lu)acl).

THE COURT | For the record T Jistened 4o fapes LeDs] two and Hhree jn-charders.
In the courdroom T heard number Bur and a,ﬂreec[ Hhere was no need for me 4o
listen 4o number one- or Hze/.s“fc;)lwen‘f’ Hat was mac[& b/ Je:FenJan‘)L so L J/J

net listen 4o those .
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. Proceclural His--lbl‘/ -
| g. me, bzer;«ft:fe s Crminal 5en+ence, and Frior Ll"}'{ja‘Hon.

In 2009, Mr. Oberwise was convickd on all five counts oF}Ae, second -
decree in the circuf‘}’ coutt of Hhe Tfn'r{’een”) TuJi(,fa, Cl'rcw"{'. See H;’//séarouj}z

coua+/ Case No. . 0O%-CF-000693-A.
On October 29 ?2007 the trial court :}n/oaseol & Sendence of 20 years

in the Florida Défw*ﬁnen‘/’ of Correchions YA years concurrent on counts one
$hrough fsur and five vears imprisonment on count ﬁ've, fa//awecl b, fen years
Pro[);:}ibn . )/ 4 / 4

On aﬁo&a«l ; /flyfya//a-/e counsel raised Hhe fo//awz}:j twe issues |

l.) ”F unclam&n‘l’al error oa;arreJ n H‘)I:S Benc;l 7’7‘/&‘ wlxen ‘Ht&
-}rfal Cow“}' /zeam, ev}Jez_?oe, lh-cfuwnéer.s. wf#wu‘f" ' /qffel/an‘/‘ Lafnj PP&SMJ’anJ M"HtouJ',
ensuring that the ﬂfloe”an‘}' /oenfma/// waived. his Pre.smo&,"

2) Fundamental emor occurred whea Hhe +rial court conJl'o/eleJ what
i+ PerceiveJ fo be /f’p/»//ankf Jack of remorse when 42.:’\:6;71}5 the sentence.”

On Jebruary 182011, the. /?ff&} bte court per - curiam ffirmed Hhe “uwoiver®

claim [without jurisdichon as 4o the First issue rised on a/ufea/ . 2009-5332;
Oberwise v. Stade, 51 56.3d 257 CFIQ.)%JC/) 2000, Cerhiorari review wes digmissed.
Oberwisev. Stte., 61 So.3d 750 (Fla.2011). - |

" On May 20 2001, Mr. Oberwrse $iled o /oe,Hrbn for foderal habeas corpuss
relief under 28 US.C, 3 225M re-rassing the same twe 1ssues raised on ap 1
in the mz«l«l/e/ Distriet of Tamlna, F/oerQ . see Case No.! 8}l -cv-01i24- Tsm-T6W.
On Fe}:ruar/ 7 f&:zoll the District court dismissed ground one based on o procetiuml
c)egzuuanol Jenied r'ounJ twe for lack of merr- . On Morch & *,“’20;2 ﬂl;/o/;'oa'}fm
for “COA was -Q’leﬁ in the Fleventh Ct'r“w/{', coseno.. 12-1j198-£ and recm.sfc)ar-
cion Jem'acl on DM&!‘ _26%29/2., Cerhorar) was Jem‘ecl 1;), His court on 3317

22%2013.
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Thereafter, Rditioner Gled several other unsuccesstul petitions and motions
in state quJ federal court ie—radn‘nj He “weiver” claim as 4o his first jmunc{ mfseJ
on direct aflpea/ N

B. Mr. Gberwises New// Discovered Evidence

On January 22222019, M, Obeewsse Fled a succassive moton for shte post-
convichon relief ra/Lff}:j BraJ/v anc’ Gf'i/io c/aim.f as newl Jrlswvérecj ev;’Jencz. Oon
Tone 27% 2019 the 4rial court densed Hhe clums bocause defendant wes privy +o
what was said in the /J/wne calls and wes aware Hat there were necom(aci/)olwne«
Ca//.s -ch" may, no"' /‘lm/e l)eerz 7‘7‘&05&#)’4&[ or 7‘&/9&;‘ . 7770 +r;'al c,ouh" Le)feveJ
defondack cou/j have exercised due J;/,jence,aml filed o rule 3.850 mobion asserti
Brad and 51"?/1'0 clains within fuwo years of ﬂpn'/ 13 2011, Hhe dode his u-JJI’IWF?
anJysemthce became Final , rather then wa.i}i'fsz well over 576:;#5 +e do so.

Affer the motion was denied on Tune 273019 Rdiioner filed for fe/)ear/nj
ar:auirzj that i was /}rzfoafsi!:[e to have exercised due Jﬂzjance becouse +he
rel&van+ %rurz.fcn/a} was omiHeJ from his criminal discovery similar 4o State v.
Hi jm.s 788 So.2d 238, 241 -43 (Fla. loa/) and he was acZa// janocence. under
5 courts standard articulated in Mc Qui jm v. Prkins, 1338.ck 1324 (2013) and
Sc/v/u/ov.,De/o, 513 US. 298 (1935 ) and had iZz authoridy do correct a manifest
in ‘)us-}'ioez The </Tia/ court denred relief. On ﬁuju&f']%‘g 2019 the clerk for
F/gria’aﬁs Second Dishricd Court of /q)aeaj olaenea_/ « new case. 2019-2939.

While +he ﬂ[))ae,//a‘}e Pro«,eefnj were f)enJ:‘nj , Potitionesr filed a mobion 4o
He drial court on ﬁnuw‘/ 29 ’,u’.zo.?a for the shte%o /Jr‘op/uce #;e, franscript of
exculloala?« informafion . On March 13%2020 the shate released phenes ch{: one, huwe
and +three alon wit) ﬁunsa/}awts Jilsc[osu) In the crp'/m)m/ a’x.scowr/ On /}fm"} 13*!‘
2020 the c.:uﬁ; ora}ma’ ‘Hze,ﬂm‘z 4o /amJuce, this fmn.scr//ﬁ of exwl/ow;‘b?" fhgmm%n
within 45 days .

After the ’ié"Ja/.s &xlm‘rd, Rttbioner filed a Metion for Default on June 9,
26206 For‘ ‘H)e .S-)EJL& n01L Pmoiuc/}z Hae., -)mns‘cr)/"lr;‘ 1"0 u//)u:l' #)e, 1’7‘121[ cour+ be)fevecl
4o be phone call four. 6n J&// 302 2026 the Hrial courd held a telefonic hearl‘rﬁ
where the state failed 4= /oroc/uoa He relevant J—mn_fcﬂ/‘m" and the court did not
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enter a ffnal ora(er‘ ?inclt'nj J—l;e J/zz';e, i c/e&w/?t The 5"'“”"{ Dl-f‘}flb‘lt 500"‘}’ O‘F
ﬁ/a/oeal a#:%mea, anal reﬁeai'?‘yj/enéanc was Jem‘ecl an VZ,/L QHszaRO- A Notice
4o Thveke Dakcreﬁ'onay Review was fled in Hhe F/an’Ja Jhloreno Court and

a mandafe jssued on /}L:ju,s—l- 12% 2620 . On ﬁujusl— 1912020, Cerbirary we.s disarsed.

C.  Febitoners /]f lication For Leave To File A Successive Retition Under -
28 U.5.C, 72244

On or aheut Morch & ‘f 2007, Mir, OAer‘u_/l'Je filed o federal habeas f&‘l'f‘;/bn
in He United Strtes District Court for the Middle District of Florida. @n ﬂ/:rt'/
al ‘fi:zaﬂ, the. distriet court ::s.sueJ an order -FinJirﬁ that Mr. Oberwise Fe%iﬁ“on was
Second or successive, and that it theredore Jacked He J'urlls'dich‘on Jo hear i
without prier autherization from the Eleventh Circurlh

Frem Ma)z.?.oz? + I”?arcA,\?I‘,&zo/b’ saa/em/ unsuccee{fﬁ} a/)fl/'ca‘/vbn.s J‘;r
leave o file a second or Successive habeas corpus /oer‘;'vé?on were filed in the
Eleventh Ciruit: Biitioner found his new claims ‘#u‘ouzjj’ similar cases the Eleventh
Circurt had sueted within 45 May 3/ filo/'? order [ see Case No. . 17-1198571 e.q.,
Lambrix, 776 F.34. 789, 733 (% 2015) and mills , 101 £ 3d1369,1371 (1 1996) Fhad
co'}ec[ Bm(}) ancf 613//0 Jo dismiss his a/;/pficaﬁ'on for /eave Jo file a secoml or
Successive petition, | o

fetibioner discovered the “factual FreJ/ca}e “of his “pew facts® [ new// discoveral
evia[mce/:f n Vbrcjt 20/4 ly /‘evfeu/l%:j 5evem/ rior unfucc&ssﬁ/ alv/o/im%bns’ f:or /ea,yp,

' ancl a/;flyt‘ j the Bmal/ Prﬁhm}d/e.s amst z"Z: -t‘n‘ai i‘a:om?‘ 4o learn #xai- eXcuém'k?
“2.5‘)‘7!7?&'?/ na J'rqn&:n)a'f’ had been withheld from his #rval.

' From ﬁhra/r 31 ‘S'é 2019 4o af/)roximw}i}/ Noveml;er /5%20/‘7 several more
unsuccessul afffi}:aﬁons for Jeave were Fled in Hhe Eleventh Cireurt. e. §+s In re
EJwara‘ DAeru//IS'e,, 2018 i.5S. ﬂ/np. Lexis 21508 (il gfr Jo}.i?)(dz[sm;iss/}:j claims of actual
innocence).

On Deceméber ;2?2017 the Eleventh Circuit dismissed Mr Oberwise’s
successor a/:/'))v‘ca#on finding +hat Me, Oberwise /)revioujﬁl relied on refroachie
case sf Teaju& v. lane, 439 U.S. 2?’5‘0‘739) and chins of achual innscence unaéf
BmJ)/ and Gz’j/fo Hhat were P/esen'/ea‘ ina )on’er afplia1tib/1, 28U.5.¢C. 322494 bXi).

ﬁ\je‘i



D. The Eleventh Circuit Ruh'nj.s’ Below

On December tl‘szol?, the Eleventh Cireurt dismissed mr. Oberwises
Successor op liation in Cose No.. 19-19593 . The court found Hza?L Mr. Oberwise
prewbus/ relied on Taque v. Lane, 459 U.S. 292(1989) in his Aagust 2018 a,)/;l:};a‘l‘l‘on
which was o’/’sm/;@eo( . The court also re‘/ea‘ea! Mr. Oberwise’s BraJ)/ / 62}/[0 clains
o&c aca‘ua/ //mocencg. he raised in .sevam} other /m’or aﬁolrmf?bni that were either
denied or dismissed. |

The court relied on the 5434!47107 doxt of Seckion 2244 ()(i) +hat /Jrow'ole.s‘

"y clafm IESM"‘&J ;n a SeconJ or SucesSsive }mlxeaj corpus a’ola/fca'}l'on unJef‘ J&’n‘?bn
215Y that was ,mmlaJ na /onbr af/r/icaﬁbn shall be dismissed . 28 u.sc. ;22’-1‘1&)0):‘
“ On /770731‘?201?; IN o concunin olm'mbn, JLJJ& Rasenbaum wrote $epara+ef
becouse he conbinues fo beheve that Hhe 'f fa,rre‘/aﬁbn Inre &F}"H@, 828 F 3d 1337
(i, 2016) prol»i[)iv‘s the Pana/ from considering a Successive re;uesf' for authorizahion
1o file G SewnJ or Successive co/[afam} clain even when a ’on’or re?ueﬁ' for author-
jzation raising the same claim was dented, is incorrectas o matter of Jaw. See
Tn re Jenes, 830 F.SJ IZKOI%;;.bIG)(Ro&nLaum anJ Tl ﬁ),or, Ti,concwri@).

On ﬂlo‘rz'/l?*,ﬁzoli ina concurti opinion, Tudse Martin describes Ba/:ﬁs}a,
828 £.34 1337(/%:. 2006), which held ‘ng “He feJemi? habeas sdute requires us
fo dimiss a clam that has been /Jmfarkcl n & prior a)a/o}zi;aﬁbn" o fle o 32255
motion. Td.at |339. T have stated my view Hat Baphste has no basis jo the
lext of the habeas shitute . | '

Baphiste was constuing . .. 28 W.5.C. 22440)1), which says any

“¢Jotm nesenf'eJ ina _s‘ea»w[ or Successive. habeas corpus af/o/ica-kbn

under sechon 225 4 Hhat was /ore.semlecl na /mbr a/a})/icat‘ﬁn

SAa” be stmf.ﬁ'ed.“ of course., 7 2255 [no‘)LI‘On,f ... are -F[/g,J 67

federal }om'.Soner.s and 222.5‘5 motions are cerdinly not Lrouj/zf'

“under section 2254, which governs /JeJ’F}/anS l,);el by stte

Fﬂisone"-f- Bu‘l’ -H»e Baﬂfs}e /oan&/ rul&cj Haa'[' even oujk 3

22"/"/0:”) does not mentivn 32158 mohons, [+ a/o/s//w 4o +hem

an}/ u/a)/, Since "i+ woau Ae aou /'F ConjreJS ;mcl ;}z-/eaJec{ -/o

allow 'ra}em) fﬂkaner.{“-}a do .Somer%‘nj 57%712, fﬂ:s'oner.s eant do .
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TInre Clo?/‘forz,&‘l? Fad 1254, 12¢6 (lf%r.%l@)( P?arﬁn, T., concaurrin ) Here , Mr. O[;,erw[;&
- raises o ‘claim under 22254, no-l‘f.?lf;{; which would seem o make Bafh’fk /;7aFf: he-
able. But the m?joriﬁ/ also relies on Ba})-)‘)'s‘{é for the f)m/:o_si;)bn that 3 2294 0)(1)s
quirement Hhat chaims /)reJe,nfecl “in a prior a /n//'ca/ﬁ»n *be drsmissed includes beth

ngms Iorasem%cl in prior mofions for leave 4o file a 5eConJ ar Successive a/o/oh“wlrfen
ancl casms presented m /)/‘/‘or substantive habeas o )oll}:a‘)%n.s . As TVe stated before:

The fext of the habeas sttute shoivs that 1+ requives courts *?_9 dismiss

onl}/ chims Hhat were a/reao’/ FreJeln[Ecj Jo an actual ;2255'mo+fon ; QS

o PG.SQJ fo a mere rejaey/— for Cer‘h"ﬁ'c?:"ion of a successive } 22858 mehen.

é‘;#; 32244 and j2254 dishnguish between "“/”/”/’W’""”-‘“ Cwhich are

the 72254 /9&1‘;'7!2'0/25 and 32255 motions filed in district counl.s) and

“motions® (which are the earlier request for cerfification Filed in o

court of affm/_s) Bap‘ﬁs{'& assumes +hot “motion® and 'h/alaj/'cmtlbn“

mean fhe same 7%/?5_, even H"’“ﬂ" Conjr&sb‘ m&{f/» J/k‘ﬁhjui«;ﬁal

the two. When Concress uses different words in His way, courts

must presume Hhose words mean difforent $hings.
In re anlerson, 829 F 3d 1290, 1296 Q% 20j6 )( Mardin, T, , J:’.s.;en/zhj). M cofleajuaf
have ar‘f?'wlm’eJ other problems with Bq,/)ﬁk}a.\fee Ih re Jenes, 330/1-'. 3d 1295 1297
U %ir. 2016) (Rosenbaum and Tl Py},or, T.T., concurring).

L am concerned Hhat Ba/m"m‘& /s Hoc/dr:? relief 4o priseners who ask us 4o
duke o second look at their case after we jd’ i+ wrong the first time . Neverdhe loss
Bap?'EwLa isa bind chec/en% in this circurt, S0 Pir Oberwise will not be allowed
to Fresed' his case¥o a Dishrict Court for an examination of whether his senfence.

is 17&/ .

REASONS FOR GRANTING THE wRIT

This case presents exceptionally rare cireunstunces that warrant the
exercise of this Court’s orignal habeas iurisdiction.

This Courts Rule 20.4(a) “delineates Hhe standards under which™ 4he
Court il jmn‘f‘ an orffj:ha/ writ of hobeas corpus, Felker v. Tur,o/}z, SI8U.S. 651,
665" (199)"
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Fl'i’S"'/ 7 the Pe'l'f}foner muS/' .Slww, .- #zm!’ acj ucd('a re/;'etc canno# be p},k[n“{, ;},
any other form or from any other court.” Sup. ¢+ R. 20.4(@) . Second , “the F:h’lrw
must show thet ex 'f'ibna/ cireumstances warrant the exercise of the Court?

J/lfcw?‘fonay powers.” Td. ( Zaoﬁizj 28U.5.¢. 32242 '

This case sohisfies both l‘ezulremen‘}:s

TI. Pedidioner Cannet Obtnin /He?ua-}p, Re.lie‘F In /}n)/ Other Form Or From
ﬂn)/ Other Court,

ﬂEﬂfﬁ reﬁuinw that a Peﬁ%baer Je&b"nj fo ‘ﬁ’/e o Successive. P@*h‘z'on for
a writ of }m]:eas Corfu.s 'f'/‘/:sf'na a:fau%arl'zaﬁan in the. appro riate. court of
appeals. 28 U.S.C. 3 21940 XIXPY | see also 28 U.5.C. 32244 (6)(3)43‘3. Under 32244
(b)@ﬁ’i'), the denial of such autherizahon shall not be the Jué,/’a} of a Fav‘h‘v‘cn for
rehearing or for a writ of certiorari.” Thus, there J's no way for Rotibioner do ask the
Fleventh Circuit to reconsider i orc/e,r, ror js fhere any way for this Court 4o review
the Eleventh Circuits order 6/ writ of certiorars .

4 This Courfs rales alse reﬁw}‘e that the issuance of a writ “bein
" aid of the Courts ap ellede J‘ur/’sJic‘hbn.“ Sup. Ct.R. 20.1. There
IS he cjuesf'ion that Peﬁ'ﬁbngrk et for a wet of }xabw corpu s
would be in exercise of this Court’s o ellate Jur/'&ol:}:ﬁbn. See Ex
Rorte Bollman, 8 US. (4 trench) 755 10001 (1507 the Courts stat -

ul'ar\ au#&arbﬁ« ‘l'o i.'.'.‘jae Q wn'f of /méeas corpus f.S "dear/; G ”‘
/ vy
ate” because i+ im/o}ve.s “He revision of a cﬁzkzbn of an :hfen'ar

coum“") , Ex Rurte Hunﬁ Hanj , 108 US. 532,553 (1853).
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The aﬁremanﬁonecl fac‘/:r of +his teser ina/;’cm‘e,, Mr. Oberwise 's ew'c}eﬂce.,

- of actual jnnocence. His clasmns of actoal innocence. under BraJ/v and Glbll\o have

| never been ‘)oafr// aJJ'uJ;’cm‘eJ in State wurt%ana' federal courts have refused

to address i+. |

As +his Court has recognized , however, 3 2294(b)’s gate keeping mechanism
does net Je/nrli/e His Court of its au#ior/ﬁ, fo en#erﬁu}o Of‘lji}?al habeas /og«}z"?tlbns.
Felker, 518 w.S. ot 660 6! . The exercise of that authorh Ior'ow}:[as +he o P/am/,,-,tml&
ard the onﬁv avenue. for msa/&//'f:j #he case on /'/z&mcnié . Tndeed as described
chove , Hhis case preserds the axceed:hjlt rare cireumstance in which there i's
no r‘ealllsﬁ“c /9055/' f/i 5 Yhat His issuewill arive at s court in an)/ other

: £ osture Csuch os —erozfj/z af/aeal ef an /'/ziJv}J,/ 32254 f iﬁbn), and this Court’s

abeas jurifal/‘c‘,far) ;5 ‘qu.f ‘Hve ai),éy u/ay Ma-‘)L #e, Cour‘l" car corree/' 1‘/)& E/w.en—}%

Cirwi*.'s ereneous decision .

. Exce,a#onal Circumstances Whtront The Exercise OF This Courts Habeas
Turllsc}ia_ﬁbn . '

This case presents o rare confluence of circumstances surrounding e,

Obervise’s comvichions. This feﬁfr’on osks the Court 4o consider whether a
risoner’s actual innocence or otherwise, satisfies the ja/’&/( ' /‘nj requirement-

of IS us.c §ﬂ‘1“/(b)&)(3)(h) for Filin of a jeconJ or SuceSS/vVe pe ron for
writof habeas corpus, and thus whether AEDPR fJefseweJ the "mt:scarrlbje of
Justice” exce/ahbn recogn ized in /&;Quiﬁjiﬂ v. Perkins, 569 u.5.393, 332-93 (2003)
o excuse. any /oa/eml/h[ frocea'uml bar. ﬂJJ/’h'ana”}/, #his /ae}//fon asks the Court
whether Hhe Fel'(#onerfs second or Successive proc ings rendered the T@ﬁu& claym
PmVlbuS,l/ unami’aél&"ﬁ‘)r furﬁoﬁ&s of 5.2.2‘{‘7'(5)@)(”) ~2 ' |

2 This Court is not bound Ly the restrichons in U.S.¢C. Y2244 (b)(’),[l)
when exercisfnj its habeas jwis‘o[)b‘/?;n _ Rlker, sisu.s. of €é3 (Ieaufnj M,@
2{1&#9:1 open and siaﬁ‘nj Hhet He restrichons "cenlmh/]y inform our consider
ation of org'thal })azea.s' pa-b;/?'onf °).
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In Hhe later '/)ar‘f of the Feh’#oner"s achmmf' this petihon asks the
Cour_"f' Yo consider whether the statess prior hme bar m/;hj on newb/ discovend
evidence was wn'}rary b5 this Court’s REPPA standards under actia] Snnocence.
The-stf/ -wea‘ﬁén.s' alon with recwf' ana( ries ru/fn s of He Skte and r‘]/o/ae//m[e, :
g”&l or /'/7& Eleven A Cl‘f'wﬁ(' I‘ld& resulted in Lan“Z(:;L WI'#\ #;e Jec;':{;o/z_s' of
s Cour')".
IF it were not for M& a/a/a/;'w-/-ian of Ba/ﬁlfs)l'e/. Me. Oberwise s yiolation
of consfitutional n(‘7/r1‘.s would have been Fu”y exphred and he would have been
fmeol “from Cu.S’f’ol/l . k/}n'/é o#;er riSones's -prom al o#x&f cfrcui‘l':s /70.:1 a FeJera']
forum 4o resolve Hhe merits of their case. Prisoners who ke the Pdibioner had
‘Hs& ms Fam(un& of: bein conw"cﬂ‘eJ lui'#zcu‘)l' access 40 a ‘f')eclem/ fa/‘um sSome tu// / be,
&).‘&&1 1iv wr?r ou‘l’ eir uncons-}'-ihkana/ @0/\(/1‘(’/‘,:7‘9/&[_{7 anl .Sé/l-glaﬂae,.. Theé'e, A
exceptional circumstances warrant Hhe exercise of Hhis Court’s a/ﬂ/oe//mte, au#wriﬁ
: Frow’Jefi b i+ ly Brficle T, 32 with re;,:wf"-l-o reso/whj these critical 79‘“-/;;‘,,, <.
See Felker, 518 u.S.of ¢6l-¢2 . ‘ /

M.  This Court Should Resolve the Tssue of Whether 25 U.8.C. §2294(b)(2)
(B)[i)’) Permids a Habeas fotitioner 4o File a Successive Habees feff‘h‘op

Based on o Claim of fetual Trnocence
A Uncer ‘k‘"”*‘/ H’”””j the Eleventh Circurt

Frior do REDPR, it was clear 4o the circuit courts that a fundamental
Im:féarr;‘ e a'F J}J.S"}'/‘ce/ occur/‘ea' W}lw a Pe}iﬁoﬁef was ac;)ua/ﬁz mnocamL of H:e crime.;
See Scleap V. De,}o,ﬂﬁu..s. 298 329-27(1945). fls for the latter, a yeﬁ‘#oner n
o .S;»ou/ #;o:)" , “in ) }r[— of: new ewaance/ no juror, achn rea.sanaut wou/J })cw&
voled o find him ju.‘H' Leygml a reasonaéf)& deu bt cQu/;ﬁjfn V. Rerkins, 133
.ot 1924, 1929,19.35(2513). Shted diflerently achial ianocente.“means frctnal
innoc;e)nce, net mere /ejal nsu {"Ffo[eACy. Bous /e/ v, Unrfed 5}'—47‘35; S23 U.S.6/4, 623
(1338).

REDPA s thjol /anjuaje, has since caused uncerlm’n'!y amen g the

Eleverth Cirew# as 4o conbpuin 19 w'aéi/:'# of McQu :‘jjin . WHh rejam/ +
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second or successive fe;#}w'éns, 28 u.5.C. 32294 GJABY) stotes Hhat “a elaim
prasenkzl n & .se;cqna/ or successive habeas corpus o, /7))2:&41?9/1 under sechion 2254
Hhat was not fne.sen-kal in a_prior qpf/;'cahbn shall be dismissed unless . . .
He facts u //w'y the claim L proven and viewed in /;;j}rf of He evidence
as a w/w/e,, wou/o’ be, Ju%b;én+ - es-lal:/;xl; b clear anzz convinen 8sz1%€9
Hmﬁ but for ccn.s#ﬁﬁbnd/ error, no reas‘onabi ﬁc/'ﬁ'aJer wou)J }zave ﬁ:u.no’

the a/af»/ica/nL ﬁu;‘/ﬁ, of the UﬂJeriyfnj offense. em}olza.sfk added).

l. This Court’s Decision Tn Mc wajin

In chut('ijfn Hus Court focused on the “fundamental m:kcamhja of
J.,w-bw excefhbn, o dectrine Hhat had rwfau.sl/u been a)af/ieJ b allow a
habeas 'ae,%‘*{foﬂer “+ /aurSu& his con.s#ﬁn{:bnal claims . . . on the merits not -
w:’#ﬁ«lzwlﬂy He existence of a /arowclwal bar 4o relief " where Hhe /a&{':‘z“l'bne/ pakes
" WA;L/e showng of actual jnnocence.” 133 5.c4. ot 1931 , See also Sck[u}o v. Delo )
5131.5.298, 31617 (995 (noting +hat o patitioner soehing habeas relief carry less of
(43 éurJen u/l)en ~H;eir' conw‘c‘ébns are H;e« resuhl' o)c unmair //bce_ac{in » anJ Hw acluctl
Innocente HweS/wU .s"b.nJo.rcl ap/u//é.s than wluen H:e)« have been r:onw‘c*ecl offer a Fa;'r
l’rfal) ., Because Mr. Oberwise’s unfr&Jer&J “waiver® clarm had been meeJ on aﬁaea'
Jesfiﬂle/ the F/acwe/n" of a f/vced’um) bar anJ‘new evfa’enc& of innocence shews the
shode withheld excu//m'/'or/ 'feS'/’iman/ frem its /{&y witness in a ‘{-mnscw)o# from the
Aefef«!& Su, Iz:o/*‘l' reasens w/:/ #1& ac;"ual innocence W}:km a/p/y/;‘es 4o this case.
The 3mvh§ of Hhese errors bears on the we,{jhf’ of his Mo&u:‘jjz'n chaim .

2. The New Evidence Co//ach'ue,// Esinblishes Mr. Oberwise’s Aetual Tnnetence.

Mr. Oberuwrse seeks an avallable remedy under MeQuigain 4o review
his a)afm o‘F am‘ua/ snnocence on Hhe merts. hg 471465 that hi's 50051(7%4'7‘7‘0;14)
m‘"jlrl‘s were v;bhk«l when he was Jen/?/cl a Confrondation ancl Com,nu /5'07 process
for He roduction of exw}/m-lw/ J'e&{’zmo»y where the omssions in a lpw:/orfeJ
‘hzwxm/f Jemard-/m‘rt&s his actual innocence.,

Mr. Oberwrse asserds that o J'mnsav/nt do what Hhe drial court belreved
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o be ,a/»onea/“ga// four contarned omissiens of exw//mk» k;a‘v‘/»wy of fhe shtes

/<6/ Witness, Ohvia that was net availoble Jum‘nj He criminal ﬁroeelerj.s. See
H:/lszomﬁA County Lase No. ! DB—C#”-OOOG‘?? -R.” In January 2020 Mr. Oberwsse
FJ'/&J a medion for the state /)/‘OJ% recorJJ, J/oec:'ﬁoa//l , W ot He trial court
be//‘evecl 71'0 1»& })O/L&Cd(/ Faur #1@1" was pot /'aar':L of Hhe cr/}n/‘nq/ J/kwu% for
review of excu /Mﬁ7 informabion. On or abouet Parch 13’,‘4,20)0 Hhe 4rral court
jssued an order 5 Hhe stafe do disclese Hhe Wsa/jo* within 45 4675 - On May
29 ‘f"‘gg,zo the stte dehutled in /oroJuu'rgj He relevant /mo;ay“}' of exwéoa,/o,},
informatior.

Had +his parbicular —im:ucn"ﬁ‘/’ been avarlable 4o the defense, Defense counse)
would have ca//ecf Detective Raschke as a material withess 4o give favorable testimen Yy
+hat noHnn_j Wﬁ, occurred inbedween Olivia and Mt Oderusse as o the exw/fdm),
W%lf within Ovia's /M’br Jeﬁ‘}l‘mm- n the 'fmn-‘m‘f‘{' fo Hhe ,’7}10'76' call he wflnwec}
c!w"frﬁ his /aoll‘ce/ lbves%ja‘/fm. The /halflféy of He defense o call Raschke 4o (9/'1/@
fm«:mé/& ‘1‘&9‘}1'»)011 e.fsen'}w‘a/ﬁ/ c/em‘el the G[Jm lh/ﬂeacAmM‘/' ew‘c[ence/arzl /or&clqua’
Mr. Oberwise’s l{én‘wﬂ’v‘oﬂ or .Se»/"uf defense. where the frb(jreJ;z‘an of +rial wou /d
have been J;#e/en‘}' ﬂJJ:’v"fena///, Oljvia weu /4 hove a/fo j:i/erz favorable 1{?;51(7’/:10,1/»
#w" no#/}y éeXua///u «}mnéf;?eJ as 4o 'Hz&-excu//m/gm malerza/s w/'#/n her /0//59/
‘125-’1»20";1 ancl ﬁl"‘#ve&" J&JW/J aLeu‘l' He euw+5 +ha LaJ um%/Jecl ; re/avanﬂl' 3""‘1"”‘3’

on u//m‘)' was Sw'cl &6 missing In 1‘&5‘}:”/»9»7 w/;ue/ 'HH’/ ﬁwaner cau/«l Jrau/ lhgrences
/’ejarJin her cr‘ea/ié;'/ib/ at +n‘a/ . The faal'gncja‘ o’rJ no?‘“ con&fclef ‘H;e, wei. 1‘2‘}' a{"
H;e, ‘;T)ZL‘;QV)JMC& anJ m omLanc& OF Ol/w‘a.'.s 1(’6J1‘1mo:y ‘)‘D maj(c any Crecliln. ;'/'

' deferminations ot frinl. Tackson v. Vi::j/‘rz/a, Y43 U4 8. 307,319 (1979). Olivia’s Jes}mory
was essential to the sla-}z:s case. la/szotnL her ‘/ent/mo»fy ond aiven the il
evidence cems‘hﬁule‘s V/"i'a/, fowerfu-/ evidence as 4o her éwo‘"l’" '?

Mr. Oberwise’s new evidence nam//n Olivia’s prier Jeshmeny omitled in

a r&"/‘i‘fal ‘JTMFO‘I}ML wf—#:/'l&/cl 1{1\2.6{'5 'HM?L ho#l‘n Sexua{/)f/ occurfacl anc[— wau/cl
hal/e- bee/l Jeeme,J maﬂlew;d Qs }v jul‘//f’@r innocerce-. 7%@"5%4!&3 cwse /95/'64
en-)LfN«;v on Olivis,'s ﬁ%ﬁman/w o prove the elemen zl:S of mr. Oberwise s f.‘/mr; es
L)&)@ﬂcl» Q I‘WO/IQA/& cloué‘)l"_ Ja(;kfon, 443 I.J-.S .at 3ig-1s". The :5‘&11!'& 7(;:/ J'o
establich #mocy/t Olvia's testimeony the element of /ena—}m#on or unilen Ee\/omj

o rea;ona[)le/aowu', See 3 §00.049 (4) Fla. Skt , Ross v. Jones, 20ic U.S. Orst: Lexis
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5868 (I 2016).
The omissiens of Olivia's }prlbr festimony in the withheld ﬁun.scn‘f)-" raises

sufficient doubt a£w+ mr, Oberwises jufM' #o e&{lew//slt his innocence as weuld
be reﬂu/‘/ej fo jnw” habees redief based on an actual jnnocence. a/a"m-,ScMuf ,
513 U.5. ot 31915, see-also United Shdes v. /?jurgf,' 427 U.5.97, 108 (1376).

As to fhe latter Par‘.", M. Oberwise could not have been convicled
wauu-)L He assistance of COW&I of o eritical sf‘ujey of -f'na/ , absent a val il
warver. United Stades v. Timmreek, 441 U.5. 790, 783 0979)5440'}1}7'; Johnson v. &rlxs-}/
308 US. 458, veu-¢9(1938).

Tn sum, Mr. Oberwise h/ou/J have been ac w?/';‘e,o‘ ana( at o redrial.

This Court should 3ranfl’ Mr. Oberwise’s pebibion Jor weit of habeas corpus 4
decide whether a fe}/%bnerX innocence enables the /)a-}','f};bner Jo fle a second or
Successive Hion for relief on the basis of a consbbubional claym #,ML , /"mu‘m
and viewed In ){?l.r/- of new evidence and evidence as a whele, 3 2240)X8G:), weuld
esluélul) such innocence. '

3 The mCQu{?jin eXGef-Han did not survive AEDFPA

This Cour?" can {‘mcl ﬁwf “H)e non- J/Sr,/aé'ure- in corz*’muen{')}m, @F B mcly v
ﬁ7a7 Icwcl, 373 u.s. 53,97 09¢3) and actual innocence claim is new evidence
not f'a/'.sao[ or could have been ra;lfe-az in +he or(;}/ha/ Sechon 225 metion
before the Ji".ﬁ‘#l‘c‘)’ caur"' anc‘ sheu /al (zo-} Ze 5arrecj unJar .Seo'r"fbn 22 ‘4‘-{(5)0).

Mr. Oberwise con not meet e &“':jj“"’-‘ requivements of AEDPA becawse
the. Fleventh Cirewrt denied his app)fcaﬁ&n of actual 'nnecence under Brmly and
{;},‘j/,}, in errer. Since aloln/fca‘hbn and motton were mi;s‘i/;krffakd o mean the
Same - Baf‘}'fs}e, 829 F 3dat 1339. The res- J’uolim}a rule is ot odds with Hhe aﬂfl)"callfm

rocess . Felker, 518 u-S.at654. Ss, Mr. Oberwise will not be lAarm’HeJ jeave,
fo Fr%en'}' his new claims in the Distnit Court Bor o determination on the merids .

The question is not whether Hhe doctrine of stare decisis binds the
Fleventh Citeuits frt&«l&n‘/’ conclusions on +his /70;'/31L. But if /¥ dichates
a different result here.
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Tn Hhe f)aj’f’, Here has other similarly sityated Fm‘;ane,:s‘ who
faced 3rea+ uncef{fa:h{y as to the 3&,01‘1'54'& ru l{nj below :

United States v. Sk Hubert, 18 F 3d ur4, 1209 (1'%ir. 2009

In re Willis, 2018 u.s. ﬂ/a,a. Lexrs 11993 Q5. 20i8)

In re Spivey, 2018 U.S. fipp. Lexis 28150 (li B 2019)

Tn re HudSon, 2018 U.S. App- Lexis 26516 (i, 2018)

In re Evans, 20i8 U.S. /}/zf. lex)s 22733 ('Il' %y 2018) (see Lexs's 5-C)

Inre Co//e\ , 20IFUS. /9,;,9 Lexis 25747 (//%;r 20/3) |

Inre /&/:Jé , 2018 U.5. App. Lewss 23009 (1%, 2018)

T re Odom, 201§ U.S. Bop. Lexys 29179 ('Eir. 20/8)

Thre Parker, 832 F 3d 1250 -51 Ul Eir. 2016)

Mack v: United Shates, 2016 .5, Oist Lexis 106498 () . 2016) Csee. Lexs's 29-30)

In 9.” oF Hhese above cg.se.S, _Pn}‘omrs' /a,ck couns&[ +o a»Jw'Se/ -Hwe,m
on how +o Fraceec[ with +his fraca{ura‘ c/m//e/l(j:’/. Do Hw?f file requests for auth-
orization 4o file a successive motion in the Fleventh Cireuld w:‘-(zu#; /] knewle.o,j e
Hhat +he7 will be denred and H:?/ will be frequJeJ for See/c;'ry_ rebearing .
In some of these priec cases, risoners may hove been raising newly discovered
euiJenc&» u/}zera sta 1"e, courts facl re-fu.s'ed fo Fa;‘réy aJ J'uJ:'ca their g/afm._s’
reSul#ni in a convichon, B thkfviﬂ% a +y/u‘ac/ ro-se- /ﬁer};'}i’en«eﬁ /s unaware
of wha reme,J;"&S are 0V&l/n5/& and o on/» Dic Ba,o‘}v:ﬁlaf reuea-/s He rulin had
never been q})a/lerfjd in this court. But even in _cons/‘clenhj that e, /om;se,
Pn’spner was q,wara oF '}'}7;‘5 avz;'/a!;)& remeJ/ wou/d! Ae L& a&l& -)Lo ovvercome.
another Pr‘oc&clura/ hurdle and effwh’ua// fregenwl' his case 2 Mr. Oberwsse
believes there are even more unlpuH;:s'/wJ cases of Ba/o'/)k-lamz #hrs wmlrolli;zj
 issue which hos lingered for far oo [anj, ma,/daj this Courts inderventron
&Sf)ecfa///l a,o/arolpnhé. ‘

4. This Court Should Review the Queshon of Whether the State Courts
Denrel to New Claims of Innocence as Unbmeld, wes Con/'my ia
the. REOFR? Standards Sedfordh in %Qu{?j/h v, Rerkins
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Under Federal law . a claim for actual innocence can be +he bests
for consider;nj_ a c/a/'m Yhat 15 dime - Imrrec[ or /o/wceo}ura)%. Imrrecl . Me Qu{jj;h y
569 U.S.af 386 . 4

The 4rial court denied Mr. Oberwise POS‘)"COnVIb‘bbn motion on the belief
ot he could bave exercised due dilizence and 1"[/&1 o rule 3.850 motion
G\.SSer*a‘nj his Braa?/ and G{jjib claims withio fwo years of /?on’/ i3 f)',?o// the
dote his jud ment ano/ Senfence became -f’z;m/,;ee, Fla.R. Crim. P 3850, rether
Han wa:"vl)ffzj we/] over 5 vears 4o Jo So.

This Court has em}ol:a.sizca/ Haa} “a F@}/ﬁ‘onef whe asserts a convine
actual innocence tlaim does not have 4 preve J[/ﬁanoa o cross the federa
courds Fhresheld . 7d. ol 399.

In the Per;/a‘n..s case, the /uw}'n%'oﬂer who waited nearh, six yaaré” frem
He date of +he 2002 aFF;’c[auf# 4o ﬁ/e/ his }961'747'9,1, ma/m%/nad/%m" an acJua,' -
innocence }o/éa can overcome /?EDPH.’S_ one - year limitations /oer/bci. The Court’
decsion sulp/oor}eJ hrs view, and decided Hhat the /ad/")?bner could have his federal
corz.sz'-)znlvbna/ d/afm cms;w on ‘Hze, men'}'.s i ﬁ he Mal(&s a /oro/?ar flzowf)':j oF M‘}aal
innocence. The Court also neted that (¥ has a)o/a/;‘ecl this “Fundamental m:kcam‘aje,
of J'us/’fw, axce/aﬁbn“ fo overceme various PmceJum/ defoulds  jncluding, as mos+
re!evan7L A!&fe»/ as the COW‘"’ n0/'65, h-/&f/ur& fo oéserve Hw}e roc&c}um[];u/e.s, .Suc/z
as )Cf/fnj Jea,rj lnes . This Court fur#zer .SlwleJ 'Hza‘)L / '298/7.6'/’1‘1'1/;31[/» 1o +he fnJ ustice
of :})carcem‘/'ih an jnpecent inJi’vi‘Jua,/ should not abate when He ;/;,/%J,,,,w} s
REDPA's stadute of limidations . |

With reqard 4o a Je/a/ in zci}inj the )oe-h‘wl;bn, bhe Perking courd stated ,
‘R federal habeas court y faced with an actual- innecence a)Le,Wa)l claim , should
count un 'aSJ'ifl'aU& delay on a habeas /oe‘h’}/'oner's laam", naz as an alu‘é/u-/'o barrier
o re//;’ej!, but as a factor in Je;/erminmj whether actual innocence has been relib)
shown. # /oaﬁ"h}sner nvoking the miscarriage of justice ex:Tb‘on “must show tha
i+ is mere }f/te// Hhan not that no reasonchle Jaror would hove convicted him
n /;’7'}14' of the new evidence..' Sch/ulﬂ,f 13 US. af 327. Unex /a/‘neJ defar in /ure‘sen}n‘v)
new ev:hlenc& bears on the dedermination whether +he f&‘H’;b/)er has made He re~
7w‘s.}e« 5/76w"nj. 'E»kr‘nj account of the c[e,/ay in +he wnkrl' of the merits of

o }oa‘h’i‘fonerff acual - innetence claim  rather than treatin j tmeliness as a Hhres-
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held inquiry 715 funed fo +he exception’s unc/er‘/yihﬁ rodionale of ensuring that
federal’ constitidenal errors do not result in the incarceradion of innocent loe»:fans.“
Herrera v. Collins, 506 1.5, 390, o (1933) .

In FonJ v. Vannoy, 887 F. 3d 21‘/(53'{: 20/3) He distrct court jmnﬁcl
Jvabea-s WJ}‘&F ‘andiﬁ 'Hm"' F/Oya{ })ac! &5‘/’&.“)3}764 ar:lua/ innocence. 'L’: overcome.
Hw/ SwLa‘}uJ& D)c h’/ﬂ:“)‘b: ons w/:ere, -H}a .Sfa?‘v k/:’Hz‘er ‘Fauom“&, man‘en‘aj &/fcjence/,
in vielstion of BmJ/w The Fif+h Circwit found Hhe Distmit Court CO/‘I‘ec‘H/l a flr‘eol
AEDPAR in Finding +he shte courds unrea.sonaé}v a/o/ofll«,J c/eam}, —e;--/all,:s/m[
federal law in Jm/w‘nj f)oJ‘)L*wnw'c{'ian relief:

Mr. Oberwise’s f)o.siﬁon s .51455‘/&/141‘&”/\ similar 4o that of F/oya’ %
where. the state courds foanJ his actual lnnecence claims ﬁh&‘béu‘recl . The
c}urlm uishable factor in F/O/C[ 5 case is that he had an avarlable remeJ/ 4o
o federal forum for relief . While the shate courds considered mr. Cberwise’s
chims hime -bacred he is witheut a federal remeo[/ for a determinetion on the
merf'}:,S. :

farlure to exercise +his Court’ habeas pehtion in Hese circumstances
WOu/J Jead 4o an ”anoma’ou.s result’ In articulac £ Mec Qutjﬁm v. Perkins,
were debateble among the lower courks’, thys Court would F/au.sf!)/y 3mn4
Certiorari and hold Hhat me Qulyjl}i:f c'/zanja of Jaw could serve the purposes
of sucessive petitions or metions of +ime- bared claims in siade court

On 1'-[6 other lwma! , prisoners’ dem‘e.cl under Ba/J-;L;}e- where a c,}mnje of

Jaw 1s uniforml acce/:/*eal b)/ the Eleventh Cirewid would be unaveilable on second
or Successive / habeas /a@'h'ﬁ'on.s while other actual snnocence claims with
a more con«b-over.sfw) IoaSl:)’ Lewme/ aua;'/alzlé, on Seaancl or Successive perl .
habeas /oaﬁ'v‘ibns.

47776/& 1.5‘ no reasen o I)e/feve.« Hn+ fong/&ss mkma/eJ 7‘a wea*a Juc/; an
unusual system of collateral review. Thus, He exercise of habeas J‘um‘stéﬁbn in
Hhis un/}me/ instance, 15 “far from inderfering with the accom/)/fs/;men‘f' of
'Cor:jre.s.f'j ob ‘/“eo‘h'ues in the REDPA that would assist in effechucting in a

'~ sensible fashion the system of colloteral review L‘arynes,s ereated for all acJua//ﬁ,

innocent gersons -

ﬁccorJinj//, an on(‘jfnal Pe#«/ﬁbn s the Le,S‘[' anJ on/y /)rocec{uml fo.s'}zm&
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b)/ which he- Court may decide whether prisoners’ denred under Baf-b’s}e/
are .S'efwhj unwnsﬁvlu‘h'fnal convichion t53 and enditled for review, Mr. Obervise
s ac“ua/}z innocent and the exercise of this Lourts hebeas Jurl'szlzb-’vbn is
eminen Hy JoLS‘h‘QecL in this rere circumstance .

V. This Court Sheuld Review Hhe Question of Whether o Teaque
' Claim F:/eJ After a Ptitioners Ini'll'al Habca.s ﬂoceec/in wo.s
Pfeviau..s'l‘/ Unaverlable for the Purfm’e‘f of 28u.5.C. }ﬂ‘/;ﬂo)&)@)

Section 2244 [b)@)(ﬂ) )oerm{fs the circuit courts + jmmlrleav& to file a

Successive /oe;)‘)')tibﬂ where o pew rule of consttubional jow made retroactive
by Hes CouH— wa.s rew'oasﬁy unavaz'/ab/e, ot the Hime of a Fa‘b’ﬁbner‘j fiest
fic(é'”a'/ /96"14739” . /j 5[’/"{' has Je,vcfaf)ecl within He circurts as fo w/m-i' Circum—

SJanc&S,- ,’f any, m07 ba Jn/(en n ‘}0‘ acwun‘/' w);en a new m/e 1:5 anrwuna_ecl
. Jur)'nj or be/o/re/ a f@ﬁf?’mwff initial habeas Pah’-{—;‘pn, Thi's has resalted in
lncoru/katanL omclujiooj absu"" u/)meH)er' G Teajue/ c/a/‘m was ,DI‘EVl'ouJ/)/ unaua,'/-—
aln/e 4+ He faﬁ%bne,r ot Phe time of Lis inh(‘f‘a/ 32254 feﬁ'-};bn.

. ”Pre,w'ous// unavw'/ab/e“c/afm,f are only those Je.)oeno’ih en a new
‘ rule no# anneunced at the time of Hhe inj }m/ habeas ProceeJ:hj

The Eleventh Cirewit feasibilihy J‘)‘nnc}arﬂl onl a/o,o./i&s where. Hhis Court
announces a new ru/e durinj He Peac/e/nc o‘F He 1}):'1'7&:/ /fxaLeQS Ipmceeo’/'njs. In
‘H}a‘l' th)Lanc&, e Eleventh Circw#:'f ‘)C&a&fj)i /nﬁ« s-}'mdarcl asks +he ]oe‘}f‘)foner

“do Je.monS‘;ra'l'a the /hfeasiln’/;’# of amenJ/'n G habeas ;Jeﬁ%bn Hat was
F@J)hj when the new rule was announcec[:“%}» re Hill, 113 F.3d 181,193 (1/2“7;.19%7); ‘
see also Thre EVere*H; 797 F.3d 1252, 1288 i lcb/‘n Zokf)( “TF jhe new rule was
M”“‘"?“’ W_/’"}& the 0/'/:71")&/ 722854 pedition was fenazl‘nj, the ap Vicant must
_Jemonﬂm}a Yot i+ was not &w‘i‘éé fo amenc[ hi's /oenclirzj Féff on e i'nc/uJe/
He new cfaim“) .

This does not extend 4o new rules cnnounced before the inital habeas
/76*)1“116/).5‘, /95 #70 E/&Vequ Cfrcu/* &ijm'nexl le/E/; l“" /90/<$ on[)/ 40 w/x&#z&r a
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clarm Woa/c/— l—:iv_e been ‘wjm’mlple“ at He dime of Hie J}zhlz‘a/ Jzaée,as _ mceeof;’/:j.s’,
w})fak ;3’ ‘/‘I‘u& a‘l’ #:e 1‘1m€/ a npew yu/e S cumounoecl rejarcl/e.f.s o‘F Wi {Lf 1'11' Couu
be mem}lenbus .

2. Prececjenl’ From other c:%cuiel:s‘ ma/(e.s’ nL unelear whether the ”/m,wbus/
wlat/a:')aU&“ a/aus e a/of/ie& u//wfe #.a new ru le, Fre‘clml'ecl ;}rhlfa,/ /)alow
Praceeclfr;js

- For exam/o/e, He Furth and the Tenth Circuwits relied on pre - RED PR

- doctrine 4o define "/arew’ws// unavarbble’ with a different variation. The Fourth
Cireutt me.f its definition from the 4£use/ of the writ doctrine, which “considered
u/},@#;ef -H;e a./a/a/,‘cm}.’s new c/a;'m; were. avw'/a“e/ a-l' Hx& 1’7#2& oF ‘Hz& ma.f'l' recen-}r
federal proceedings . See Tn re Willtams, 364 F. 34 235, 23940 (¥, 2004D. ﬂcwl‘c[fnj) ,
H dook Hhe Concc/ﬂ' of ’)are,wbus//u“ to mean o successive Lauthorization] moton mud
pr%w‘/’ claims that r‘&// , ot Jeast in ,oar}jon evidence or Su/om& Court decisions
Hat He aﬂo//'can‘l’ could pot haive redied on in his lash Loavthorizationd metion *

The Tenth Circuit has Jo}ummed the ”)orawéu,s‘}v unaw;’/al;/e,“ clause fo mf/m,
the “parrow re;qiremanls of Hhe old test for cause” in the cause cm re:}'uclzbe, fost-
See Daniels V. United Shtes, 254 F 34 1180, 1157-98 (164, 2001). T# hen followed

this Cow*/’ff definibion of cause in /?eeo{ V. Rass ,yegus. | CI%"-I), fo define anaua:iaéflzﬁ, |
as “g cong#fuﬁbna/ c/a/'m So nOV@/ '/-)w:}‘ / k J e./ bc‘c.ﬂ‘.f.13' net rea;anaf“ a,um'lqlz/e,
Pn‘of to a clxaqﬂe, in Jaw.* .Danfe/.s, 254 F.3d 1/§o (cf/ﬂ(vj K’eeJ, 468 U.5.a416).

3. This Court Should Resolve tHhe ‘S/o/iwL in the Circusts |

| Becausé, %a'c/‘rcm"} courtst varied-definitions and factors rejarJ:hj the
7;rew‘au.s ly unavailoable® clouse have caused eritieal discrepancies for successor
a,/a/o}l‘g;an s, and because this ?u%#on 15 éeyancj this Court’s reach by cerbiorars

of ap ea’, ‘H‘ufs Cour* .S/wu/a’ -lalce/ #n'_s o&oor*/w:ib, = cuu.rass er/ 1Ssue anJ.
' reJo[c the .Sf)//" in Pe circuits. ,

H. WAeHzeJ Mr, Oluerw:;s_e/if Claim is Teajue/ Ba(reclf
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Tn Teaque, His Cour'l’ /;eJJ that new cavstituhonal rules are redro am‘ﬁua}

G 1[&&171& o cases on co”ar”eml review ¥ He, fall within one of Htwe exce/A'/‘lanJ

Sast, rules Hhat are subshntive in nature & such as thase that ”ﬂ/ace/ ‘certain
kinds of /mmar»/ , fn”va:!e, ndividual conduct beyond He power of ar[minal Jaw —
makz}tj GU'HIGI“I‘# “}'o rosers' ks aff)/ rg{'mach‘u@é,. 499 U.S. a.-f' 307 ( 3ua‘)"& ;
Maoke)/ v, United ﬂaﬁd 4ol U.5. 667,692 (1) (Modlan, T, wnCurm'/‘;j)) ;] Beardv. Banks,
$42 U3 406, 41l 1, 3 (200) (“Rules that fall within what we have refesed fo as Teaguess
first excqm%n ‘are more accuratel c}wcw/mkfe\l as subshative rukes not su é/ex:}‘
{o TeAjueJ s bar*), 56comJ , rules that are /OroceJum) in nature ap/aiy reﬁvu‘ﬁbe}/
S ore a IIWa«‘)BfSAQJ ru/e,"off cr/h;’/)a«/ FeceAur& Teague, 499 US.at 311,

Tn Bousle/, He Cour¥ further ex}una'ul upon the fiest ax:T#bn, frovﬁJ:hj
for the redoachive application of substurtive rules. There, the Cour ex,o/ainecl that
decisions of this Court };c)thzj Hat a substonhve fedesal criminal shhde does not
reAcA certain conduck® fnc/uo!fn the ammffe \j/‘uen in Teaque of “decisions f/aa‘nj
conch)L Le)/ond ‘Hy& oker a; 1“;?& cr'imt'ml) /aw-makfr_l au4i9ﬂ“b/ ‘l'o /)r&s'cr/'))e-,\’ aJwa/V.,S
O’FPI)' re}madfve},. $23 w.S. at 20 (. zuo)’fnj Tea(jue, ;389 u.s. ot 331) , See also id. €
recoqnizing $hat Teaque's jenem) bar on /‘e#oa(;b'uiﬁ/ ”by i+s derms af:/olz‘eS aa//

}o /,/@ajzm, rules.
The Court resteroted this e‘xcef)"fon in Schrirev. Summerlin, 542 u.5 .3‘-18_(100"0,
which recagn ized Hhat redoachve effect must be given o “new substanhive rufes
inclua{fnj decisions that narrow fhe scope of a ciminal Statute 1»7 n fr&-}mj
s deims, as well as constihutional dederminations that place Farﬁ‘wlar conduct
or Fe/:sond' covered 5)/ He statute be/onJ bhe State's power 4o Pumlf‘,“l'd'. af 357~
52 . “Such rufes ap, /)/ mﬁvac-fibe,;v,"ﬁu's Court ex,:/ai}iea/, ” because #ze/v necessaril
Caff/ o .St"ﬁm_'fl'can risk that a defendant stands convicted of “an act that J{:
faw does net make criminal™ or faces a Punislzmen‘l’ Yot He law cannot im-
pese upon him?” r&. Cauetin 3w5/e7y,£23 u.s.at¢20).

Thre u//nsh)}o,a«n U'8.358, 361 -64 (J370) o rule was held retroachvel
-Hm‘i’ -Hze« Ju«ez })mc%_f afau;e, Pl‘oJ’e,o‘I:S an accu.seJ Q afn.sf'a canw'(;h'on exce
Upon Iorae‘F [ge./wnc{ & reasena [y/e, JouéﬁL oF ev ﬁsz necea'so?/ o conS’/’i A}e/
fﬁy ceime which he is c/mr"jecl . id. at 264 see also Sandstrom V. Montana, 44205, 510

(i3 7?),‘”16 state relied on Olivia’s +65'[7m°’7 b find Hhe elements of
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enedration or union I;e/onJ a reasonable doubt. § §00.04(4) Fla. Stat. Wthout
ﬁae, deferse having a aom/a}eJ'e J:}couer/ or disclsure. of Hhis far#w/ar %mnscrﬁ
denied mer. Dﬁawﬁz, the n{’y)rf o expose. bis side of facts b, 6#)&”‘27 evickince
* H‘z& fac*ﬁ}:c!&r For #;e /)/‘0/10/‘ cn/alua'bbn ozC his creJiL;'iz? af frﬁa.l— 771& .515*2/'5
-fi:i/ur& 4o comp y with, Helr discover requremendts l}n/)ea’ He a/afem'e/ Hesr
al)i'/ﬁL)/ 4 In uesﬁ:?a‘/z@ Hhe case, oﬁ’e{/ ewzca, confront the ij@wM evidence
MJ )oresen‘f* a car'y/@}& defense.. Absent Hhe crw‘«eammlmz'//’on ;’rw»wwl'of the
Skies key withess LOlviad or fhe defernses in-abilidy b call favorable witresses,
er ﬁo{‘ﬁno[er never Aacl 'er/ 0f7f01‘"’un147 ‘/’o See MJ hear -}2511'),;19/, or a,ﬂu& -
men-}:s fr'vom H;e, Jeo"mse ancj na*& an/ }e,f#mon/( Hm‘/’ was m/éé’zhj 42: ma,}ce; arz/c/
M!}))Z‘ decisions durin Frial.

The error undou Jh/ affected mp. Oberwise’s wné"tl‘Fl'u‘ll‘/"ona/ right 4o o
preper J’um verdict, Sullivan v, Lesisana, 113 S.ct 2078, 2090 -8i (992 C fo/cl/nj the
Due Frocess Chuse and Sixth Amendment require. that the factfinder determine Le)/om/

a reasenable dubt the fcts ne,cessay eshbbsh each element of the offense).
This Court could find o fundsmentn] br Shructural detect in allbowing He foctfindor
to conviet Mr, Oberwise of an offense for which i+ had no a‘e inedon . ial. at
2083 ( akfn‘m#&m of the f’éa.sfe. fm{eab‘m" of haw'rl;j a factbnder make He 1?7403/'7"&
ffnJ/' o‘F ja;’/l’ “un ueﬂ‘?bnaé/ ua//'ig‘e,s as G 51Lrchum/ a(e,&o-v'— unz[er ﬁn‘zom‘a v
Fulminande, 499 u.5.279 (1931)). %ec Harmon v. Marshall, 9 F 34 963, 966 -c7 (98,
19957 and Mutder v, Wwhite, 39 £ 34 nsy, 1457-5% Gfr. 1994).

Addibienally, the righi fo counsel is one of Hhe most basic I)ra“)lecwl/’on;;
af Forclecl to crl'ml‘rm/ a’efenclcmLJ , and Hhere can be littHe Jw6+ Hata rule
manJa‘iLIrzj -HzaJ' all /aeré’oﬂf acqu&aJ of Serous crimes rpyg,.ol/&g of thesr means,
have Hhe aJSI‘f'/ance/ of counse| in Heir defense constibiies a “new | wgere," M’/;‘w‘}'
which the likedheod of an accarate conviction is .Ser/olu'j/ dimished. Pevatte v
French, 459 F. Supp. 2d 13087 1265%66 (. 2005,

Without a valid “warver” to counsel ot a crdical s}eﬂe/ of [ Corfronte o]
'CLJ' : ‘I‘h’a.! , mr. OA@I‘W/&’/’J J'rial re&u//eJ ina fun«j&men/’q/ Je,pec')—, The wﬁ’n&&é’ Jesvir'mm
was crihal do the state’s case 4o Find jur’H’ b&/wru!— a reasonable docbl- A a
're')r:&) ) He s}avle/ X lw'?l"alff' the éeﬂ&pﬁ/' o-f 4"?07 WI%WJ k:#mry Qﬂc/ }ran_ﬁ:r/)ﬂj‘-
to He 4@/& reaorJ;"‘:j where Hhis case in Aerext#/ resulds in a wm,ﬂ/&/’e fundamental
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miscarriage: of Justee . Unried Skies v. Timmreck, 4y a.s. 790,783 (1979) 7.”%/337
Tohnson v. Zerbsd, 304 U.5. 458 (1938).
Under Hhe second excef»'/wn- of Teague , e Coet limited b scope

Yo Hhose new /omwclares witheut which He Jikel hood of an accum'}e‘ca@wb#on

1S sel‘/eu.{}/ J/'minlSA&J , "no}:'nﬁ Hat ;4‘ was “un l’b// Hat man / suck wm}pmen'/z
of basic Jua/omCeJS haue/ \ enL 4> emer &.“ Teajue, 429 u-&’..aJ':a’I}. In B

V. Mar }a,nol, 373 U.5.93, 87-8§ (I‘i:j) +his Coun‘ff &onCeI%éJ focus uxctj:a endure-
‘H‘l&"' e ucl e oy 1ur Je}armfn onS of uf/-)L be nJ a r‘ea.!onaéle, ué‘)‘— were.
net Camf-;*jivaj #m»u;lv); Ipro.secu;tor m#lw/ﬂ.j of ma);;rm) informahon favara“a

to the dekendant.” Matthew v. Tohnson, 201 F 3d 353 361 -62 (5. 2000).

Giver: the exyert %es#mon/ and trizl evidence , the witness [Obvia's ]
prior Je.r-’vmon)/ u/ou/j have boen d/ferent from her teial )’&f-l’fmon;/ to show Hhet
no-#n'rﬁ 59)044)5, occurred behoeon Olivra, and Mr.Oberwrse 4o ‘demonsin e 17
¢lear ‘and wnw’naiv evidence Hhat Mir. Oberwise was q,c-!ua&, innocent of his
offenges. See Everet, 797 F 3d a4 1290. This €ourt can find that the witness
Iol'l‘or 435‘/7'»@:7/ in the }mnsav/‘a# ’(fan?m.s// diminished the likelhood of bl.{a,',,,ﬁj
an accurate determination o)cju;‘/-}—, Butler v. mckellar, yqu U.S. 407, 416 (1996)

] (COVWﬂj‘ Ao#z H;,e/ o.cau“al ~eo/zana’nj Procea'ura, re /ed' }imh‘lbj 'HI& SCOfe, O‘F ‘H-»e/
second excepbion). Wi ks par-ﬁ'cu/a»r lmnsan}m" defense counsel had no
uestons 4o confront this witness or a faverable witness 4o call that klaxu
z,ave/ en/zou,ncec[ He accura ¢y of #rial. The witress [Ohvial's 'orl’o-r‘ k-f#mory
in the *fmzr.s‘cm)af denied mr. Obersisers r{?/,{ o be refreéenkcl l-/y counsel
which +his €ourdin Safflev. ﬂtr/(:, Yg4 U.S, 484, 495(1%%.) viewed as the
Parua’;bma*i'c_ exam/o/e/ efFa rele ,Cq///’nj wz’}/n'» ‘ret‘iju&:f Je,CanJ. &choJ?bn,

The W.ca/)o-/— of Olivia's prior ,la;lvm,y was /few‘ou.sl/L unavarlab le
and 75 unavailable which can be considered a's new evidence! Neverfhe loss ,
Mr. Oberwise's Teajue/ arjumen'/' was J;Zwm‘»'eJ b tie extent Hhat i+ wes

. raised jna /a'r/or SuctesSIve. aﬂalicmlfon and Larre/al L/ Bapﬂ';%&, 828 F.3d ot
1379 -Ho.
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CONCLUSTON

This Peﬁ"";’cn fora writof habeas corpus Sheald be jraml'ecl , 0r,
CJ J'erluvl?i/e.} / WJ feﬁeJ o He o(/ls’}r)‘c)" Cou/\'f for a hearri asz c[e-}erm/m-l/bn/,

IF thre Court F)‘nJS the Fetition insuffizient for review than mr. Oberwive
re&reﬁ"fw/// /Bﬂ.ue«f‘)t&' 1o .Lé- /‘6/)/‘95201‘3:[ b)/ the ?/7/201'/)117'7%71' 0; CounfS&[‘L ‘)cor

Qa fa/r l)earl‘nj aac[ Jew‘erm’na}c'oh La,s’eJ on }2/‘.5 qﬂcﬁta} _D'moCence’,u

Ees /aea*' ﬁ"/// ...tu Amn#&% ,

Edward 0. Oberwise # 767476
Tay/or Car/eoﬁbadl In}/z'-}u*fon
F5718 Hampztgn 5fr/r:75 /ancl
Perr)/ , F/or/Jq Z2248&
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