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Should HjS Courf use. ifs 

fed sfxfe.
pc>u>er ho jranf a u/rif of habeas corpus ho 

f def&ndanf' it/ho has no ofher available. f* 

claim of acfual innocence. \

I.
a non- 

ho raise.
courCO-pl ram

a compelling

Whefktr He Circa if Courf of Appeals implicif rejecfion for leave- f, He 

Qisfricf Courf for ad i'ud icafion of acfuaj innocence claims was con fur
2.

7fo He. inferprefccbon of 23 U.$.C.j 21HH(b)(2)(B)00d

clai/nS CS unh'nyelp is confxry 4o
firkins, 133 S tf. m^6©/3)?

yheHer He S-jafe courfs' denial of 
He ftEDPft Standards Jefforfb in Pic Cui qc in y.

3. neuj

li/heHer a. T&ajue claim filed affer a P&fiioner'S mi fa I habeas proceeding 

WO.S previously unavailable- for He purposes of 28 U.$.C. J 22HH0dj(ff[ff)
H.
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parties to r/9£ proceedihgs

Pe.hbbne.yr Edward Q, O bet wise is <x Florida prisoner in cusbody ob 
Work 2. Inch, Searebary of bbe Florida Oeparimenb'of Cor reckons, Mr, Obeno/se. 
h&S previously filed a fed- F. Civ. P. (&0 (b)(2), (c) bkctb is currenbly pendina 

Ioefore^ bhe. Tampa Cffl.O.) Disfricb Courb.
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PETITION FOR R MIT OF MBtfiS CORPUS

Edward 0- Oberwise respectfully petitions ft

OBCISZOhl BELOW

itof habeas corpu-S ,or a wri

This petition for a writof habeas Corpus j$ an oricinal proceeding w this 

Court, but re-lades do a decision of He Eleventh Circuit denyinQ leave--ho file a. 
Successive 2S US. C. p2 2J>H pcttion in the district courf. fetitioner has fled nu/nerious 
applications for leave Since Q£>!7. 7he most recent decis ion is avat lahle in ike Appendix. 
(foo.)at la . ^V

snrcmBMj of jurzsdxcjtoh

Led pursuant t> its authority 

t of habeas corpus, oS well as p 
of the Rules of this Court and the fill \jJrits fict, 2%U-S„C. j J£S'l(a). See- felker 

V- Turpin, S18U.S. CSl (l9%).

STATEMENT Of REASONS FOR NOT FILING TN THE OISTRICT COURT

This Courts jurisdiction is invo 
|^-2HI and 22S~*~I to grant

Jer 2&U-S.C. 
t H Rule 20. tj
un

} a wn urSUdf)

j?tt/e- 20. H retires an original petition for writ of habeas corpus by a 

State prisoner 0) t> "comply with the requirements of 2#U.S,C.^22HI and22*12, 
d in particular with the provision in the last paragraph of | 22H2, tuhioh requires 

Ck statement of the'reasons for not mating application t> the district court or the 

district id which the appellant IS held* j (StJ to "set out specifically h 

the petitioner has exhausted available remedies in the state courts'; (3) to show 

ttruxT

an

d whereOW an

exceptional circumstances Warrant the exercise- of the Courts discretionary

tne-rpowers* ‘ and (?■/) te> show "that adequate relief 

form or from any other court. ' Plr, Oberwise meets these reguii
at be obtained in any o 

irements .
cann

rCO On fipF'l jo ^2c?17, Mr- Oberwise filed 

in the district- court re-raising his "waiver* claim c,s to the first issue
d 122W petition 

raised
a S£con
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On direcd Appeal. ike. disdricd couri issued 

oud audhorihy 4z> consider fllr. Ohcruiise'S claim, we 

Eleveadh Circa id because Me pehdion
Xnhedween Way 20n do Warch 2018. Wr. Oberwise filed Several 

Etl apphccdicnS m Me- Elcvemdh Circa id -for leave, do file. hi.

Second or successive, habeas corpus peMdion in Me- Jisdrfcd courd'.
Wc. (2 barw/S £, found hi S ''ne-UJ cJa-i/nS dhroutjh Similar rn eo< Me F levcrtdh 

Circuii quoded widhin id's Way 31 flop order in Case, Ho. ! J7-//W e.%, Lamfrix 

71& F.3d 78% 793 G&r.2e& and Wills, 10I F. 3d 136% 1371 Gl%r. j1%) dhad ciU 

Brady and Gicjho do dismiss kis Uppliccdjon dor leave, do file-a. second padidion, 
Wr. Obenvise discovered dhe facdual pred icade of his "new facdsx' on. War oh 3l^2o!8

ccessfa! apphcadions for leave, and applying dhe, Bradv 

dhad exculpcdoy desdr\ 

his dria I.

Jec shading dhad id u/*hh~an Or 3 was
dhcad approval fro*7 dhe,

J or Successive).was secon
more, unsuccess-

is "waiver" claim as a

Iby reviewing several prior unju 
principles againsd dhe, dried record do l 
sdad^is key UridnesS had- been widhheld f

On or aboud April Joig di> Tanuary io^aotf severed
filed in dhe, Elevendh Circuid, See. Hn re Edward Ob 

Upp- bexis2iS'o8 ill Cir.2olS)i.distnissmg Brady and Gglio under ac
Wr. dbesu/ise. filed, a posdr-convicdlon modion in dhe Florida shade. Gourds" 

raising dhe, same, subsdanhive, issue,presended hereThe, Florida coords’ refused do 

review dhe merifs of dhe claim under Fieri da law dhad forecloses such review.
(3) Excepdional CircumskmceS wartanhr dhe exercise, of dhiS Courf's 

ry power -fro issue o, wridof habeas corpus for dhe, reasons s&d fordh / 
infra, in dhe Skdemenf of Facds and PaA~T of dhe, Reasons for Branding hdxMrih 

00 Unless dhe Federal caurd arorrds Me pending Rule <bOQ>)C2.),i&)motion, 

eyjade, relief canned he ohdameam any odher form or from any odder courdf

7from dheearn many'
rom

unsuccessful appliadhusmore
for leave were erwise, 2ol2 U.S.

dual innocence).

Jiscred/ona

dhen '“cd
7

coNsjrTurxcNfhL two st&tuto&y PftomsrcHs xuvolved

involves dhe following provisions of dhe United ShadesTKM pedidiion
Consdidudion *

fir hole X, Seed on cj/ clause 2, of dhe Unrded S dales Consdiduf des,ton provi

Paje 2.



"7he Privilege of bhe Writiof MaLea-S Corpus shall nob be suspended, 
Unless o'hen in Cases of Rebellion or Tnvasion ihe public Safetiy

cure- iti.(Hoy reg

The fburtieenbh flmtndmenb provides, in relevanb parti

Wo Stixbe shall make or enforce any law which shall abridge bhe 

i mm unities of citizens of The Uruled SfatieS.
y person of life, hberby, or properly, u/ibbouti

shallpr n/11 eges or nor
any Sfs.be deprive am 

due process of law . , , •.

Sectii&n 22HH(b), T’ttile 29 of fbe U.S.C. Code, enach-J os parti of The 

Qnbiberror/sm and Effective Oeabti Penalby fled of 1*1% C'flEDPfl*), provides in 

relevanti parti ’

(7) ft claim presenfej in a secon 

der Sectii
d or successive habeas 

~225~H dhoti was prescribed in a
corpus application 

licatiion shallun ton prior app
be dismissed.

CO ft claim presenbed in a
under Section 22S~H ibati was nob 

shall be dismissed unless —

Second or successive hab 

presen;

licatiioneas corpus app 
prior app licatiionbed in a

(ft) bhe apphoanti shouts bbati tihe claim relies 

de re.bro active do
le of constibutiiona)on a peu ru

llabera! review by tihe Supreme Courti,law, ma cases on co
bhati Was previously unavailable i or

facdua.1 pre.dicale bar Ihe claim could nob have b 

previously tih touch bhe exercise of due dilu 

(if) Ihe faers underk

03)6') tide discoveredeen
digence; art

'rlylnJ tihe claim, tl proven and viewed in ligbti of tike evidence 

Id be sufticienti do esb&hlisb bv clear anas a whole, wou 

tibati, bud for consdibubional
d convinctn

Id have found
den7 evi ce

reasonable tiactifind 

flense.
error, no er wou

appheanti guilby of bhe underlying oIhe

ISCc) "The courb of a aubhortze bhe filino ofppeats may a second or successivey



ly if it determines that Hie application makes a pnma
tisfies me, requirements of £.

&^licati< ' 
facie, showing that the applicaht

on on7
on sa

(E) The grant or dental of 

Second or successive, application shall net h 

the subject of a petition for rehearing or for a writ of certiorari -

STATEMEMT OF THE CASE

thonzatfon court of appeals 4t> file, <xby aan au fPtsalable and, shall not be.e- afP

XntroductionI.

Pet toner Edward 0. Oferwise is a non - capital state, prisoner who has 

been wrongly con vich,d of crimes fruvhich be did not commitf. Absent this courts 

inter vent on, Fir. OberwjSQ, stands convicted without any court bavinq considered 

its of bis claims. His attempts -fe be beard have been rebuffed
it, Florida District Court of Appeal for tbe Second

fed Shdes District

the iv tbemen 7Florida Thirteenth Judicial Circui 
District! the Florida Supreme, Court, the Uni
District of Florida, and by the United States Court of Appeals for the Eleventh 

Circuit Court. This petition invokes the extraordinary jurisdiction of this Court 
because, all other traditional avenues for relied* have* thus far been foreclosed.

Court for the, Phddle,

Petitioner % Trial and ConvictionTt.

The, state's Sole, evidence' aaco
controlled phone calls inbetween it's Key witness, Olivia, and Petitioner during 

bis August ll^lool CBenchJ trial. Although the. state bad several other recorded 

tape recording and transcripts of the, witness and fiitoner, tie Summation of 

Petitioners ificrirunotiotf statements Was tbe only evidenceproduced to the, defense,.

victims and three, detectives (Hollis, Bosbner, 
And Kaschke) who testified for the state.. As to tbe Petitioner, a Child Protective 

Service employee (.Sandra Shulman) u/bc examined Olivia, an 

8roots)testified for the defense. There

'nst the Petitioner consisted of four

yAt trial, there were two

d a PH A expert ( Benjamin 

' physical evidence drdirectorwas no

Page H



Jexua.1 conduct and the state's case, rested entirely on Olivia's Credibility 

-k -find Petitioner guilty as to -five, counts of lewd and laj/cicuj Utkr 

in violation of $ 9toO.ohCh) Fla.Sht, 7
“The, detcct'ves testfied t> recording four controlled phone, calls inb&ttoeen 

ind Petitoner during the police' i hvestij ccrfion. Id hen He four CDs of the 

’-re. introduced in evidence, defense counsel Said '
Olivia a.
calls

There have been transcripts node of the 

phone cal Is - X have listened do them with 

defendant present. They accurately depict the. 
Conversations of the phone calls. Pother than 

4he court } is ten ino to the phone calls X have, 
hjechon to me court having the transcripts*no a

Olit/ia had testified to sexual contact with the. Petti*
Its to the defense, case,, detective Buschke, testfied that nofbina sexual occurred and

sexual contact u/ith both girls. It child
examined Olivia hut found no evidence of sexual 

ty. DHft expert Brook's checked djivia's jacket tv See. it he could find

th and she Wiped

X) the state's case, oner.

Pet toner denied havlna any sexual 

t&STiiieA that she
Protective Service

employee, Shu!man
actvi OKperT loroci\j> C 

• Olivia told veil*
any

DHft evidence, 

her mouth on her si
ponce., Petitioner ejaculated \/i h 
Brook's found no rhino on the jacket.

The, court noted that Petitioner had Stipulated that the transcripts of the, 

te. and asked whether some, conversations had been left out 

\pts. P&hiki&ner replied . X don't think they are complete because 

the detective, left things out on the transcripts''. . . There, are things that X said 

or the girls Said that were-left out The court finished its juies ton in 

Said * £ want to listen to the tape- .ft CD of four recorded calls was 

and u/hen the CD finished playing / th

anything that's on these transcripts f X heard what appears tv be "intercepted 

telephone, conversation number four. '
ed into chambers , and noted counsel for- both sides

d three- finished ploying

er mou
eeve,.

phene, calls 

of the i
were accura

ranScri

dJs an
played

ft said 'So far X haven't hearde cou

The court 
present, fitter ConvenSadi*

mov were.
her h ttheon num tvo an cour

S'



G.Skej. Je,p&nSe Counsel i f he loaS ''waiving his chenps presence, for Phis V’ Counsel 
lied ■ " Yes voo.r -honor. Pie, said "he* u/o-S ok si Hina oui in The courtroom.rep .s yt 

Polio !?occurred afper The CDs finished playingThe winy
THE COURT’. Okay, J any cdbt-r recordings l

FIR. DURflM £phe side 3 , X have Phe ophe-f phone, calls •

(HR,. fUTERm hi L defense, counsel J “ You didn'T u/ani To h 

calls, did you, Tudge. ?

THE COURT . T wank do hear every Pbmg he. Said because, he Said There, 
ilnh^S he. Said PhaT u/ere nok in The, PranscriyPs.

MR. FUTER/V/9PJ. X \<nouJ wliai he IS referring Pt>. Pie is no-T Talking abcaP' The 

valididy of These, casse-PPes - Ife is Polking a Lap Phe pLne calls Theif 
recorded. He, believes There, Were, more, con hoi led phone- calls' pbodr h 

Taped',

THE COURT. Okay , Thai's U/haT he hell cues, noT The veraciPy of Those, sPodeneds. 

PlR.* DURfttt\ X cangek dedecpj've, Ras&hJf

THE COURT „ He, ij> Pelhng me whaP his chenf Thinks. Thai's aPTomey andjadtjg, 
Pa~jIcingpie. has already made, his poinf There, were Things Said Thai were noT 

c>n Phe Pane, Thair concludes The hearinq in-chambers .(froceedinqs in-chamber  S' 

luded).

haveiy, ao yo l/Otl

Phe oPher phone.ear

were.

fwere, no
P beendue, no

The, ybe, On one, ,

I? ywere- cone

THE COURT ' For The record X iishned To Papes CcDsJ Two an 

Tji The coudroo/n X heard number four and agreed There, was no need Pi 

1/sPen To number one, or The sTcde/nenT'PbaT was made bv TJfendanPr So X did 

noT Uspen To Those,.

d Three, in-chartderX.

Pt>or me

7
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HI ■ Procedural Hisfcr7
ft - fir. Obermse'S Crmina-i Senpence and Prior LiPiaaPion.

y
Xn 2ooci , (Ir. Oberwise. was convichd Jl -five, counPs of He Second - 

decree in ike circuif courpof ike Ikirhenih Tudicial Circuip. See Hillsborough
on a

*S 3CounPy Case A/o. I o9-cF- oooSHH ~f .
On Ocfobe-r 29 P2ool Hut, irial courb imposed a Seni&nce of 20 

in fhe Flonda. Oeparfnen-f of Corre-cfonS ‘ lS~years concurrerrd on COunPs
fkroujk four and five, years imprison mend on counP five,, followed by P 

probaiion. '

earjy
one

earsen y
On appeal/ flppellaie, counsel raised Hie, follou/mj bwe> issues

/.) Fundantenfal error occurred in ibis Bench irial when 

in0-1 couri heard evidence,in-chambers wiihouP Bppe)land bem<^ presend-and u/iihoup, 

Otad ihe Bppefand personally waived kis p ~ * '*

fhe,

enSurt resea ce.

xd fundamenhil 
?ved do be ffppeilands Jade of

occurred when He irial courp considered wluxd 

when fashioning ihe, sen-Puce,
error

if perc&vt remorse. V
On February IFp'^U y Hie, BppdlaPe Courp per - curiam affirmed ike "waiver" 

claim Ctuiik&uf jurisaicdionS as P> He firsP issue, raised an appeal. 2DO*}-S'332 ’ 
Oberwise v. Skxde, S7 St>.3<i 9S7 Cfh.. 2 2oi0, Ceriiorari review was dismissed,
OberwiseV. Slake, £J So.3d 7S0 (Fla.2oli).

On Fl<y , Zoll / fflr. Oberwiser f led a, pekPon for federal kak 
relief under 2o U.SC, j 22SH re-raisina ike same-iy& issues raised 

in ike middle^ Disdricp of Tampa, Florida,. see Case Ho.3 ;Ji Cv'OlULl-TSfn- 161*3. 
On February !71 2oIX ike Oisdribd couri dismissed around one based on a procedural 
defauld and denied around dwo for lack dr meri-r. On Flared SpXoiX BoplionPon 

for "COB was fled in He, Elevenib Circa id, case no. I IX- W 99-£ and reconsider- 

afion denied on December 2C^2olX, C&rfiorari Was denied by ibis courp on Tut 
22,2*13. /

&as Corpus
ppea-on a

7

fage. 7



Thereofd&r, Pedidtoner filed several other unsuccessful pedifionS and modions 
in sta.de andfedera.1 courf re-raising the, ''waiver1'1 claim as 4t> his tfrsfground raised

on direct appeal.

8. fllr. Ob&ru/ise'J klewly 0 is covered, Evide­nce^7
On Tonuary / Mr. dberwise* filed a successive, mohon &/* shxde* posd-

conviction relief reusing Brady and Gigiio claims <xs newly discovered evidence*. On 

Tune 27^f 2e> ft dhe trial courf denied fhe chums because* defendand' was 

said in ike* phene, calls and uses aware* fhaf these u/ere, 
nodr have* been franscriled or taped • The* drial 
ave* exercised due dili 

Brady and Gigho claims with m duo 

(Lno sentence l

h>pnvy i 
de*a- j>h 

d believed
U/hat was recor a>ne*
Calls dhaf may , 
defendand could b

cour
iqence* and filed a rule* 3. %$Z) mo hen asserj'inc. 

years of April i3ff~2&llf 4he* Jade* his Judgme/if 

final, radher Than u/aih’aa well over S years do

f

ecasne
f) fbzr The motion was denied

\s> SO,/
on Time* XlyP-o!^ Pedidioner -filed -for rehearing 

arguing thad id was impossible do have exercised due diligence because dhe 

relevandr fans crip d VttxS omidded from his criminal discovery similar do StaTe v. 
HfgginS7S& Se~2d 232"/mi ‘TS Cfla. 'JLnol) and he was actually innocence, under 

This court's sdandard arhculafed in McQuiaain v, ferkinS, lS3S.cf ft2H (2<>l3)and 

SchJupvi Oejo/S'/3 U.S, 3^2 (rfts) and bod fhe authority do cotreed' a manifesf 

injustice*. The drial courd denied relief. On (dugusd 2^ 2°^ the, clerk Tor 

Florida's Second Oisdricd Couth of Appeal Opened a new case. 20IT ~ 2T3T.

Uhi le. dhe* Appellate proceeding were pending , P&tib'ooeX filed a motion To 

dhe* drial courh on January 21 ^2.020 for dhe state. do produce dhe transcript 
exculpatory information. On Planch 13*^20 2.0 Fhe* fbte* releAnedphenecalls one/dwe> 

d three along wild transcripts disclosed in dhe criminal discovery. On April 13^ 

3-o2S> dhe Courr ordered ddie* shits, do produce, dhiS dtanSCripd of exculpatory infomdibn 

within HS da\/S.

of

an

ly.
After dhe VJ> days expired, ffdiboner tiled a PTctlon for Detauld on June.*), 

2.o26 for dhesdafe, noT producing dhe tmnscrpf do wLxf dhe Tie I courd believed 

call four. On Tuly So^f 2o2e dhe trial courf held a delefonic keen)ft> be ph
where the sdode* failed d& produce dhe rel&Vanf dranscripf and dhe courf did n&T

one
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a final order finding fhe stafe W defhu If. 'They Second DiSdried Courf of 

Rppeal affirmed and, rehearingyienbanc was clent'ed. on Tuty • R Hodbe,
db Xh voke, Discretionary Review/ was filed in Me. Florida Supreme, Courdand 

a mandate* issued on Rugusf 12 ^2o2c?, On Dug usfiS ^©ji<p, Cerfomm’ u/as disA/xs&J.

feffionec's Application.

28 U,S.C, 122HH

enter

c, UnderFor Leave To File R Successive R&fidion

cdoouf March sf 20/7, Mr. Oberwise, filed, a federal habeas pedrfi. 
in Hie, Untied Sides District Courf for Fhe Middle, Oistricdof Florida. On April 

2l , loll, Fhe~ d is trie f courf issued an order finding fhaf Mr. Oheru/ise, p&fifion uJas 

Second or Successive., and Had td Hesefore lacked fhe, jurisdiefion fa hear id 

fhorizafion from fhe Eleven.fh Circuid

On or ion

u/ithoud prior cat

From Way 2& 17 fo March 3lit2.0i# several unsuccessful applications for 
leave fo file a second or Successive habeas corpuspetition were, filed in Fhe, 
Eleventh Ciruiid Petitioner found his new claims -through similar Cases Fhe Eleven fh 

Circuid had gu&feJ tvi Hi in It'S Flay 3l^2vI7 order Csce Ccse Ho. 117-e.g v 

LambriX, 77Q Erid 78% 7 <13 0/ah Jo if) nills, lot R 3d 130,1371 Cllfm im) Had
died 8rcd\/ and Giqho t& dismiss his application for leave fo til second or7 e a
Successive p&irf on.

f&fiTioner discovered fhe ''factualpredicafe-of his " 

evidence-T in PkrcJi 20)8 by reviewing several prior 

and applying fhe Brady principles against 

testimony in a transcript had been withheld from his frial.
From March 3l*f 2of.9' fo approximately November tS^f 2ol°) Severed 

unsuccessful applications for leaver were, filed in He Ejevenfh Circuid. e.^., Tn re, 
Edward Oberu/iSe,, 2olF U.S. Bpp. Lexis 2)TO8 (Heir. 2o/?)(Jis missing claims of actual 

innocence).

iacds F neuilv discoverednew 7.unsuccessful applications' for It 
trial record tt> learn Haf e-Xcuipafoy1 eave

more.

On December 12^ 2o If fhe. Eleven fh Circuid dismissed Fir. Obefwise’s 

successor application finding fhod Fir. OberwiSe, previously relied on 

case, & f Teague, V. bane,, %8°i U.S. 22$Clel8<l) and claims of actual 

Brady and Gig!io thud were presen ted in a prior application,

redo active.
decinnocence, un

28 U.S. C.^22‘iH(f>Xid.



1

Ihe- Eleventh Circuit RulmaS BeloutD. 9
On December the Eleventh Circarf dismissed Mr. Obenvise.‘5

application in Case- bio- , M - HtfU. 7)76- court found that Mir. Oberui/se- 

relied on league, v. Lajie-,HB^ U.S. 298 0981) in his August 2o 18 appiicafba 

dismissed - court also rejected Mr. Oberu/ise'S Brady JGiglio claims 

cf actual innocence, be raised in severed other prior applications that were- either 

denied or dismissed.

Successor
previously 

which was

Ihe- Court relied on the stdtutoy fact of Seaton 22tili (b)(i) -hhat providers 

*a. claim presented in a second or successive- habeas corpus application under section 
22Si mat was presented in a prior application shall bo dismissed. 2$ U.S.C.j22LlHQ>)(l)~ 

On May3!^2ol7, in a concurring opinion, Judge- Rosenbaum u/rote. Separately 

because' bee continues fz> believe that the interpretation in re Baptistes, 829 F. 3d 1331 

(il^tir.2ollo) prohibits the pond from considering a Successive, request for authorization 

to file- &. Second or Successive- collateral claim even when a, T request for author­
ization raising the Same- claim ujuS denied, is incorrect as a matter of law. See- 

Tn re- JonCS, 830 £ 3d l2.9S'Qi*c>'r.2&lC>)( Rosenbaum and Jill Pryor, TJ., concurring)- 
On April 13^20/3 in a concurring opinion, Tudge- Martin describes Bap 

SX8 £3<l 1337Ol&r. 2e>J&\ which held thdr ''the federal habeas statute- requires us 

to dismiss a. claim that has been presented in a. prior application'' to fi/e- a £ 22SJT 

motion, id - at 133'j. X heu/e stated my view that 8aptiste- has no basis )o the- 

textof tbe, habeas statute. ’
Baptiste- was construing . . . 28 U-S-t. l22HLiQ>Yj), which SayS any 

"claim presented in a Second or Successive- habeas corpus application 

~ ~ ~ ’ ' ted in a prior application

• are-

riorr

hste-,

was presen
shall he dismissedi Of course-, f 22SS motions • • filed by
federal prisoners and ^22SS~motions are certainly not brought 

%ndc-r section 22SLj) which governs petitions riled- by state- 

prisoners . But the Baptiste, p>ane-l ruled that even though } 

HHiibXl) does not mention fZU£Tmotions, it applies to them 

anyway, since" it would be odd if Congress had intended to
thing shite prisoners font Jo .allow federal prisoners'’'to c/<o Some

Page-10



re. Clayton, £29 l2SHy I2C& Clfclr. lots')CPlorb\n t Xv concurring), //ere. / Mr. Oberwise
iraises a claim under j 225*1 / not$ 22S5~/ which would seen ~fe> make Baptiste inappLc ~ 

able*. Bui' the majority also relies on Baptiste -far the proposition that ^ 22HH(h)(l)>$ 

requirement that claims presented. ''{n a ynor application* he dismissed included both 

Claims presented in prior motions -for leave to file a second or successive appkccb, 
and claims presented m prhr substantive habeas applications.. ffs I've shaded before^ 

deyr of dhe habeas statute shows that it requires courds bo dismiss 

only claims that were already presented in an actual f 22S£~motion, as 

opposed to a mere request tor certification of a successive j 225Sfyctm.
Both 122‘Id and 1225H distinguish between applications* (which 

the $225H petitions and 122SSmotions filed in district courts) and 

'"motions* (which are the earlier request tor certification filed
rf of appeals), Baptiste assumes bhotr''motion*and "application* 

fnear\ the same things even though Congress carefully disting 

the two. idhen Congress uses different words in this 

must presume those words mean different things.
In re Anderson, 821 F. 3d tlHo, n%Qf%lr.2o/aX(rkAn/i:/dissenting), Fly colleagues 

have articulated other problems u.nth Baptiste. See In re Tones,, 23u F. 3<t 12^5^ 1237 

01 Cir. 2olG>) (Rosenbaum and Till try orf 5. it, concurringd.

I am concerned that Baptiste is block mo relief to prisoners who ask us to 
take a second look at their case after wegob It wrong the first time. Nevertheless 

Baptiste is a binding precedent- in this circuit, so Mr. O her wise will not he allowed 

to present his case to a District Court fbr- an examination of whether his sent* 

is legal.

ion

1he

are

m a
cou

uished
wav/, courtsrxy

enoe

reasons for granting the writ

Th/s ease presents exceptionally rare circumstances that iwarranb the 

exercise of this Court's original habeas jurisdiction.
This Courts Rule 20. H(a) 'delineates the standards Under which" the 

an original writ of habeas corpus, Felker v. Turpm, SIS d.S. &S~l,Court will Grant
G&fUm)'
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Firsts '' -Hie, ioetitionet must sh * - that adequate relief cannot be. 0btitned in 

any other form or from any other courtT Sup Ct. R, 20. i(a). Second , * thepetitioner 
musdshou> fluid exceptional circumstances u/arrand tie, exercise, of the Court's 

discretionary powers f Zd. (juotinj 28 UJ.C.j 22u}2)±

our.

This case, satisfies both iremends.rerju

Petitioner Canned Obtixin Adequate, Relief Xn Bay Offer Form Or From 

Bny Offer Courd.
X.

ftEDPff requires tiad a petitioner seeks1ny b file a successive* petition for 

a writ of habeas corpus firsd jreauesd authorization in tie, appropriate, courd of 

appeals. 28U.SX. f 2JWQ>X3Wj;see also 28USX. f 22^ (b)(3)(d). Under jUHi 

(b)(3)(F), the Jemal of such authorization 'shdj nod he The, Suljecd of a petition for 

rehearing or for a, wrid of certiorari * Thus, there, is n& way for Petitioner to a.sk the. 
Eleventh Circuit to reconsider ids order, nor is there, any u/ay for this Courd to reA/ieuJ 

fhe, Eleventh Circuits order by writ of certiorari.7

This Courts rules also require that the issuance of a writ "be, in 

aid of the Courts appellate jurisdiction l Sup. Ct. R , JO. I . There 

is no Question that Petitioner's reyxest for a Writ of habeas Corpus 

would be in exercise of this Court's appellate jurisdiction. See Ex 

Parte Bo liman, 8 US. (H Crunch) 7S,l00‘0\ (l8o7)( the Courts stat­
utory authority to issue a writ of habeas 

ode'because it involves "the revision of
corpus is "dearly appell ~ 

a decision of an inferior
ft")] Ex Parte Hung Hang , 108 UJ>\ SS2,SS3(lS8S).ecu

8we a3



The Aforementioned facts of This case, indicate*, ffr. Oberwise 's evidence* 

of actual innocence,. Mis claims of aciual innocence* under Brady and Gijlio have
e court <xn d -federal courts h&i/e, refusednever been fairly adjudicated in jfah 

fo address if.
Ms -Hiis Court has retry™zed, j22HHCb)'s Cjafekeeptha

does net deprive this Couri of ids authorr-jy -jo entirtafn oryinal habeaspetitions - 
Felker,Si8LLS.et GQO-&1, Ihe exercise of ihat authority provides the appropriate, 
and the, only avenue* for resolviny ihe* case, on ihe*rnar,f5 . Tndeed as described 

this case, prese/ts the exceedingly rare circumstance, in tvbic'h -Hi 
realistic. possibi lily fhaf fhiS issue U/i/( drive, at this court in any olher 

posture CSuch as through appeal of an initial }2lSHpetition), and this Courts 

hcd>eas jurisdiction is thus fhe only u/ay that the Courf cart correct the- Eleventh 

Circuits erroneous decision.

mechanism

abeve are* is

JL. Exceptional Circumstances Warrant The Exercise, Of This Courtis Habeas 
Turisdictiion ,

confluence cf circu/nstm oeS Surrounding flic,
hefber a.

This case presents
Oberu/Jse's convictions. This petition asks the Courf f& 

prisoner's actiial innocence or offerunse, satisfies the aatekeeptna reojM 

of 3$ U.S.C. \23HH Cb)(M.B)Cii) for filina of a second or successive pefnic 

ivrrt of habeas Corpus , and thus whether PEOPR perserved fhe "miscarriage of 

justice" exception recognized in fllcQuyym v. Perkins,S&H U.S.393.3)2 -°i3(2oo3) 

ti> excuse*any potentialprocedure*,l bar, Additionally, fhis petition asks the Court 
uhetier tie, petitioner's second or successive- proceedings rendered ihe 1cogue claim 

previously unavailable^ for purposes of 121HH(b)£0CA) ^

a rare
i de-cons i r to

'remenrf

■f&r

X iThis Court is not hound by ihe, resirictions in U.$.(*.. \2XHM(b)0),fx) 

when exercising its habeas jurisdiction. Felker, SI 3 US. ai CC3 L leaving He, 
question open and statiny that ihe, restrictions "certaihlv inborn our consider^ 

cticn cf ortyhal habeas petitions*). 7

?aye,!3



Xn Hie letter part of the petit oner's ar^ujoeyf this petition asks the 

Gourd Ho cans tier whether He state's prior Hi ' 1 ‘ *tier The Siare^ prior Time bar ruling on newly ds^veved 

to Hu's Court's ft EDPft standards under actual innocence^, 
with recent and prior rulinas of He- State end Appellate, 

rn Circuit Has resulted in Conflict with Hie decisions of

evidence, u/uS contr 

These- Questions' alon, 
panel far the. Eleven

ary

His Court.
XT it were, nod Tor He- up piIcation of Baptiste, filr, QberwiseiS violation 

of constitutional rights would have been fully explored and he, would have bee, 
freed- from custody . kjhlle other prisoners iron all other circuits had a federal 
forum to resolve the, Merits of their case,. Prisoners who like, the. Petitioner had
the misfortune, of beinj convicted without access ho a fedeml forum, Some- vui! / he, 
forced to Carry oud their unconstitutional co/wicdioriCsl and sentence, , These, 
exceptional circumstances warrant- the exercise of this Gourd's appellate, authority 

provided to if hy Article ULy f 2 with respect-to resolving these, critical Questions. 
See, Felker^/8 U-S.cd UhCZ. *

This Gourd Should Re,Soive, the Tssue, of Uhetker 22 U.S.C. f 22^*10?)C0 

(]3)(i0 Permits a Habeas Petitioner do File a Successive, Habeas Petition 

Based on a Claim of ftctual Xnnocence,

HL

(\- Uncertainty ftmonj the Eleventh Circuit

Prior tv ftEDPft, it was clear to the, circuit courts that a fundamental 

cxye of Justices occurred when a petitioner was actually innocent of the crimei 
See Schiup v. Dclo, SI3US 2e)8/ 33lj-27Clci%!>l. fts for the latter, a petitioner needed 

do show that', "inhjjrt of new evidences no juror, actnj reasonably would have, 
voted to find him guilty beyond- a reasonable- doubt, meQu/jafn V, Perkins, )33 

S.cd /92d, fiHS, Stated differently, actual innocence,''means tactual
t mere legal insufficiency. Bolts ley % United States, Si23 U.S. Q>H, G23

miscarri

innocence, no
Gm).

ftEDf ft *S statutey languag 

Eleventh Circuit as to the, contnun
e has since caused uncertxinh theomon'Jz <xrj do. Uhthnpp viability of PlcOuijjin rej
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Second, or Successive’ petitions, 28 u.S-C. y 22Htiflb)C$f&i)i) states that 'a. claim 

presented in a. second or successive habeas corpus application una 

that was not presented in a. prior application shall he dismissed 

the facts underlying ike- claim, if prove* and viewed in light of the evidence 

as a whole,, would be Sufficient to establish by clear and convincing evidence, 
Utah, hut for consktutional error, no reasonable- factfinder would have found 

fhe applicantguiIfy of the- underlying offense-. (emphasis added).

dor section 22S*j
unle-SS - % •

This Court'S Decision Tn flicQuiggin

X n PlcQ-ixiggin fit is Court focused on the, "fundamental miscarriage- of 
juSficet exception, a doctrine- that had previously bean applied. f> allow a. 

habeas petitioner "to pursue- his constitutional claims . - , on the- merits not " 

withstanding fke- existence of a procedural bar to relief where- the- petitioner 

"a credible-showing of actual innocence133 £,ct. at 1*131 J Si&e aSlo Schlup V. fle-lo , 

Sl3 U.S.288,3I&-I7 noting that a petitioner Seeding habeas relief carry less o f
a burden when their convictions are- the-result of unfair proceedings and the- actual 
innocence- threshold standard applies than when they have- been 

triaid• Qecause- fllr. Oberwise-'s unpreserved'’waiver" claim had been rat 
despite- the- placement of a procedural bar and n&W evidence- of innocence- shews the- 

S-fate- withheld exculpatory testimony from its he
defense- support pea-SonS why the- actual innocence- exception applies to this 

The- gravity of these- errors hears on the weight of his Plc-Quiggin claim .

kesma

icted- after a fairConv
Sed ea)won a

witness in a transcript from the-V
case-.

The- Ue-w Evide-nce- C-ollective-ly Establishes flic. O her wise. !s Actual Tnnocence..2. 7
liable, rented de-r flic Quiggin to review 

rgues that h/S coastituto/ui} 

on an d Cornpu Isom/ process
where- the- omissions in a purported

fllr. 0 bee wise- see-ks an ava un7‘
tie- ahis claim, of actual innocence- on the- merits. 

riohts were- violated when he
for tt>e--production of exculpatory testimony; 

transcript demonstrcde-S his actual innocence-,

fllr. 0 her wise- asserts that a transcript to what the- tria I court he-lleved

dented a Confr&ntathwaS1

foge- IS~



to bes phone^ call -Four contained omissions of exculpatoy testimoy °f the- stde-T 
faey witness, Olivia. Hat was net availubie during the- criminal proc&edfnys . S&e^ 

Hills hotvayh Couniy Case- Mo. O8~cf~OO0b9*? "ft. Tn January 2&2o (Hr. Dberu'/Sre- 
filed a motion -fen the state' produce-records, Specifically , what

1/ four that was ncrf part of the- criminal discovery for 

tsry //> forrtadibn- On or about March /3^2t>p.u the^ trial C&urf 
der for thes sfeche' to disclose^ the' transcript within HSday 

the state' defaufled m producing the relevant haoScr>p-t of oxculyajory

thesfrinl court
be!ieved ft? he' phf one'ca.
review of 

issued- 

2°\ *f~2c>2c> 

inf&rmadfon.

excu
s . On Ployan ok

ilahit' tv the- defense', 'Defense' counselHad His porbicular transcript b
Would Laces called Detective. Raschk
that ncdkt'n.J S&Cualjy occurred mbetween Olivia and Mr, Oberuv/Se.US do He exculpatory 

/nadcrihls u/iihin OhWa'S prior j&S-jiiwny In thev transcript do He-phone call he witnessed 

during hiS police- investigation . The inability of the defenses t& call Kdschke tb yue- 
favorable testimony essentially denied the defense- impeachment evidences an d precluded 

plr. oberwise-'s fabrication Or Set~up defense where'the progression of trial would 

have been different. Additionally, Olivia would have also yven favorable' test.
Ily transpired as to the ejcutlpalory materials within her prior 

and further details about the events Hut had untcided / relevan 

d or missing in testimony where' the factfinder could d 

reyrdlntj her credibility kt trial. The factfinder did not consider th 

He trial evidence^ and importance- of Olivia's test

determinations at Ha l - Tact'

een ava
e as a material u/itnesS to &)Ve Po.verahle'teshmen7

mony
that nothing 

testimony
sexua

f evidence-'ny
raw inherenceson what WaS Scv

kt of' lA/e-Mj

to make-any credibility 

>3^*2 Ot?V, Olivia's-kshmcv,
mony

V. Virginia., H^3 cl S. 3e>7
essental to the, stale's case-. hJithout her testimony and Given the trial 

evidence' constitutes vital, powerful evidence' as tv her cre-di oil tv.
(i]r. Oberwise-'S new evidence' namely Olivia'S prior testimony omitted in 

a pre-trial transcript- withheld facts that hotting sexually occurred and wou 

have been, deemed material as to ‘juift'or innocence-. The staters case rested 

entirety Olivia's testimony to prove' the- elements of Mr, Oberwise’s charyes 

beyond- a reasonah!e- doubt. Txcbsen, HH2 U S • at 3!*j -/S’. 1?>e state- £u led- to 

establish through Olivia 'S testimony Me- element of penetration or union beyond 

a reasonable^cLubt, See. f 8oo. oH (h) Th- 6tit’ , Ross v. Tones, 2aIQ. U.6. Qist Lexis

<son vy
was

Id

faeje- lb



toss a>s (liter. 2o&).
The* omissions of Olivia ‘S

Sufficienb Joubf abouti Pit. Obenvise’s guiib ti> establish his 

be required ti> ynxati habeas relief based on oji ackial innocence* claim. Schlup, 

SIS U.S. ab 31H'lS’t Sc&aIso Untied Sides v. RcjutS, H21 U.S. 97, losCftliti).
fls bo 4he* lubber parb/ Pit. oberwise could nob bax/e b&en. co/ivt 

wibhuxf 4be assisbunce* of counsel <xb a, critical siege* of Trial / a-bsenf
Un ihd Sbbes v. T\ mm reck, HHl US. 7So, 783 097*0 ^voting Johnson v.

3o>i uS. HS&, HGC C*) (l<i38)-
~Tn Sum, Pit* Oberwiice would h 

This Courb should <j 
decide u/heflter a pefi tioner'S 

Successive p&bition for relief 

viewed in
estiblish such innocence*.

tier besbimom/ in Hie iviThheld tianscripb rais&S

innocence* as would
*p/f

cled
lida. va

waiver.

bled and aba refried, 
ition for ivrib of habeas Corpus b*>

beenave acQui
4 P)r. Obenviseis 

innocence enables Ike
ran

d orlilioner 4v file a secon 

4he basis of a consh'luhonal claim jivxf, *ifff,
rovenfon

Id)iohi o f new evidences and evidence* as Uled ?22HHQ>)Gffi(ii\and a w. UM9U

The. WcQuijejin exception did no4 survive BED PR3.

■P Brady v-.This Courb can find 4ha4 bhe non - dlsd&Sure in Con4raventi\
Plop/land, 373 US. 23,87 GhGO) and acTiial innocence claim is /reus evi dence* 

nob raised

on &

Id have been raised m bhe original Section 22TH mobfen.or Cou
b and should nob be barred under section 22^H(tiXl).before 4he~ disbud’ C6ur

Irementis of REOPR because*of mee*f Plc&uigyinJ re
4he Eleven4h O'rcuib denied his <Xppliazti<?n of acbual innocence, under Brady 

Gi^lio in error. Since- application and motion were* mis iotirpmbed be? 

same*. Baptisbc, 8x9 E 3d of 133*1. The res-Judicaba rule, is ab odd 

process.- Fclkes) &!8 U.S.af££‘‘j, ,5k / Pit. Obe*nv&e* will n*ob be p&rmibtid leave* 

b> presenb' his new claims in The Oiitiicti Courb for a Jetisminatiar) on bhe* meribs.
4 Lvhebker tie* doctiine* of share decisis binds bhe

p)r. Obemvise* can n r jan
4he*mean

4h 4he applicationS IV >

The* question is no 

Elevenbh Circuitis preced&nti conclusions on tin's 

a. differenti resulb here**
ointi. Bub if ib dictibc-sf

fane 11V



jth the past, there taS adder similarly situated prisoners1 
■faced yeah unce/daindy aS fo hhe Bupdisde ruling below l

who

Untied States v. St. Hubert, *U$ F. 3d H1H, >20^ (jltcir.2e?lel)
Xn re Utllis, 2ol$ U.S. flpp. Lexis ilS^S Cllifcr.Zois)
Xn re Spivey, 2oiS U.S, ftpp. Lexis 28150 (H cir-2x>l9)
Xn re- Hu dson, 2ol8 US. Fpp. Lexis 2&SIC Cliciv.
Xn re Evans, 2018 U.S. (1pp. Lexis 22133 CI I %v. 2o / S') (see- Lexis s^c)
Xn re Co Iky, 2°l& U.S. ftpp. Lexis 2S7H 7 01 c,r. 2a \2)
Xn re Holiday, 2c i? u.S. Fpp. Lexis 23°^ Cl Heir. 2o)&)
In re Odom, 2ol9 U.S. ftpp^ LexiS29171 ClHoir. 2oi9)
Xn re Parker, 832 f. 3d I2S&SI Gltfr. 2oIG)
Flack v. Untied Shades, 2ol£ U.S Dish. Lexis !2l CHS Cll^cir.te uOCsee Lexis 29 -3o)

Xn all of hhese- above, cases, prisoners ' laelc counsel ho advise' hhe/n 

how ho proceed with dhis procedural challenge-. Qa they pile' requests for- auth­
orization ho file a successive no Lion in the tteuendh Circuit wirn fu)J knowledge 

fhat hhey will he denied end they will he precluded for Seeking reheating.
Xn Some of these prior cases, prisoners may have been raising newly discovered 

evidence* where shade courts had refused do fairly adjudicate, hheir claims 

resuldinc in a conviction, fdh this p&/nt, a typical pro-se pe h'/;Wr is unaware 

of what remedies a>re, available and a Search of Qapdisde, reveals hhe ruling
f. Baf even in cons /denho that

on

heed
never been challenged, in 

prisoner 

another

Hi is cour 

f dhis available remed E> Overcomes,
procedural hurdle and effectively present his case \ Fir, Oberwise, 

believes there care even more unpublished- cases oh Baptiste- o n dh>$ conlrollin 

issue which has lingered for far too long, making dhis Courds intervention 

note,,

a pyid he he able-tvjouwas aware, o 7

V
especially approp

This Court Should Review/ dhe Question of k/hedher hte Shade Courds 

Denial ho Hew Claims of Xnnocence, as Und'mely was Contrary to 

■fte flEDPft Standards Se-dforth in f?c€kitggin V. PerkinS

H*

Page IS



Under Federal law a claim -Por actual innocence, can he the
laim th<xt is lime* - barred of procedural h/ barred. Pic Quy^//jyfor consideriny a c 7U.s. at 38G>.

The trial courf denied fOr, Oberwise* post ■'conviction motion on the, belief 

ave exercised due, diligence*- and filed a, rub 3.&S& mot an 

asserting his Brady and &,jjlie> claims within tun ye*arS of April 13, poll the, 
date* his judjmenf and Sesrfe/ice, became, final, see* Fla.jRr. Cr/m.P. 3,&£Q, rather 

rinj we l)
Thfs Court has emphaS/zed that ''a petitioner who asserts a convinci 

actual innocence* claim does not hare to prove* dihaenc-e* t> cross the* fed>
Courts threshold, id. at 311.

TTn the* PerkinS

Id hthat he cou

S \yeaf3 to do so .than war ov&r y

iera'3
Case*, the- pat hosier who waited nearly Six years from 

the date, of the, 2oo2 affidavit to tile* bis petition, Maintained- that an actual 

innocence, plea can overcome* flEDPft % one,-year limihitions period. The, Courts
ted his view, and decided that' the petitioner could have, his federal

ts i f he mates a proper shewing of actual 
pplied this tundamerrtxl miscarriage 

of justice* exception' to overcome* various procedural defaults, indudina , as most 

relevant here*, as the court notes, failure to observe state* procedural rules, Such
, *sensitivity to the* h

decision Su
shtuticna! claim considered on the*

ppor
Can men
Innocence,. The Court also noted that it h V

as a

0*5 filing dead lines - This Court further stated that 

of incc.rcera.tino an innocent individual should not abate* when the* impediment is 

fl£DPH's statute of limitations.

inj ustice*
Zr&tmo 

statun
With regard ft del the, petition, the* PerlcinS court stated / 

tuaI ~ innocence* cateWay claim , should 

net as an absolute* barrier 

dual innocence* has bean reliably 

ce, exception ''must show thaf 

would h

day in fill]
71 federal habeas Court, faced withy o a y

an ac
count unjustifiable* delay, 

relief, but
habeas petitioner's part, 

as a factor in determining luheth 

shown, ft petitioner mvokina the miscarriage* of justit 

it is mare* hkely than potr that no reasonable- juror 

in l>jht of the* new evidence*» Schlup,S’/3 US. at 327- Unexplained deb 

new evidence* bears on the determination whether the* petitioner h 

quisle* Shalving , Taking account of the delay in the Context of the* merits of 

a petitioner's actual - innocence, claim, rather than treating timeliness

on a

TMto er ac

convicted him 

v in
the re —

owe
presentingzas ma

thres-as a

fcuje* /9



nxtioacde, of ensuri 

on of innocenf pesems'i
tioti's u rider lying 

f re.su ff in fke incarcerafi(
bold innguiry, is Juried fo fke excep 

i consfifxticnal errors do no f 

If err era. V.. Coll in S, S66> U.S, 310, Ho*i (l^S) -
fCn Floyd v. [/annoy, 287 F.3d 2lH CS^ir. 2oi%) The disfricf Co erf 

habeas relief finding fbaf Floyd bad estiablisbed acfual innocence, 

fke, sjvdide, of timlfarConS where fke sfafe, wifkkeld fc
in Violation of Brady- The Fiffk Circuif found fke, Diskrtbf Courf correcdiy applied

lied clearL - esfallisbed

federa

fedran3
ti> overcome.

ferial <2widbio. enae./ ridavora

flEDPff in finding fke, sfxfe 

federal law i

rfs unreasonablcou1de
7 ff 7enying posf-conviction relief.

Fir. Oberwise's position is Subsfantially Similar f& fbaf of FJoyd's 

where, fke Sfa-tie Courfs found his acduaj innocence, claims time,-barred. The 

diS’ffnGuishable, facfor m Floyd's case is fkati be had an available remedy fo 

a federal forum for relief - uJhiie, fke S-titie courfs considered Pit. Oberwise'S 

claims time,'barred he is w> fbcuf a. federal remedv for a detirmin&tion on fhe,7mentis.
failure, fo exercise, fh is Courfs habeas petition in fkese, circu/nsfances 

would lead ti an "anomalous resulff Tin particular if FlcQuiggin v. Pe-rklnS, 
Were debaf&ble among fke lower Courtis’, fhis Courf would plausibly grand 

Cerfi&rari and hold fbati Flc Quiggin'S change, of law could serve fke purposed 

of successive petitions or motions of time- barred claims <n shade courf.
On me of her band, 

niy accept! 

federal ha

prisoners' denied under Saptisfe where a change of 

fed by fke Eleven fh Circus f Would be unavailable on 

bees petitions while ofker actiual innocence, claims ivifb 

controversial basis become owaitable on second or successive federal

'form) Secondlaw is um

or successive
a more
habeas petitions.

There IS no reason fo believe, fhati Congress in fended ti> creatie- Such 

Unusual sysfe/ri of callaferal review. \kuS/ fke exercise of habeas jurisdiction in 

fhis uniyue, mstince, is 'far from intirfering wifb fke 

Congress's objectives in fke f)Ef)Pff fkaf would assisti in e 

Sensible fashion fke systim of collati&nx! review ConqreSS Creccfed for all acfua.Hu
L / & /

innooenr parsons ■
Accordingly,

an

J
lisbmenti ofaccomp

ffeefuadinI? in a

n ts fke besf and only procedural posfure.iginal petifia<xn on
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h ether prisoners* Rented Under Baptiste
d en titled tor review. Pin Oberwise

by which the, Court may decide* to 
cure* serving un cans■fjtuti'cnal convictio/i
is actually innocent and the exercise, of -this Court's habeas jurisTctbn is 

eminently justified, in this rare, ciramsbsice.

CSS an

This Couth' Should Revi&w the Question of h/hether <x Teague 

Claim Filed After a Petitioner's Tnitial Habeas Proceed in j was 

Previously Unavailable, for the Purposes of 28 U-5.C. j22‘inl)p)Ci)(P)

IV.

Section 22HH fb)(2)(P) permit's ike, circai-i court's t> grant I 
Successive, petition where, a new 1 r 1 >

> previously unavailable at the, time, of a petitioner‘S first 

/J Split has developed within the, circuits as to w hap circum­

stances, /f am// may be taken into- account when a. neW rule is announced 

during of before, a pettion&r's initial habeas petition. This has resulted in 

inconsistent conclusions about whether a 7ea<ju€s claim was previously unavaij-
at bhestime of his initial f22SH petition-

to file, a.
rule of constitutional law made, retroactive 

bv this Court u/cls previous!/ unavailable at the tme of a petitioners first

eave

oy rmo 
federal petition .

able, to the pettioner

ily those dependi rig 

the ini ta l habeas p

The, Eleventh Circuit feasibility standard only applies where this Court 

announces a new rule during the pendency/ of the initial habeas proceedings 

that instance,/ the, Eleventh Circuits feasibility standard asks the petit 

''to demonstrate- the in feasibility of amending a habeas petition that was 

pending ujhen the new rule, was announced, jun re, Hill/ 113 E. 3d. 181,183 Clict. I 111)' 
See also Tin re Everett, 717 F. 3<t USX, / 288 (H %r. 2clS) C'Tf th 

announced while the original \22SH petit 

detnonstfizb. that it waS not feasible to amen 

the, new claim'd.

Previously unavailable'claims 

rale not announced at the time &f
l on a new 

roceeding
are on

. Th
oner

le new rule was 

app licant must 
tdion t& include.

ending, thet>n was Fd hlS pending pe

ced before the in it a l habeas 

l u to whether a

This does not extend to new ru 

ettioos„ f)s the Eleventh Circuit explained here,, it !ool<S
leS arvnoun

on? f 7
Page, 21



claim would have- been Cocjni2n*h>lei' ak Me- bn 

whioh is kue ab dhe dime a new ru 

i>e member fouS -

of fbe in diet I habeAS proceedings , 

regardless of urhebn&r ib Could
une

le is announced

frecedenk f obher Circuits' kes ib unclear whether bbe "previously 
unavailable' clause* QppIreS where* 4he new rulepredated fnibud hah 

cceedings

1. rent ma

tuts

r
for example, Me Fourth and the Tenth Circuibs r&l/ed on pre- ffEOP/f 

doctrine dtp define* "previously unavailable* wibh a different variakon . Tfit> fourbk 

Ctrcurb draws tbs definikon from. dhe abuse of fbe ivrik docbrine, which "considered 

whether bbe applfcankis new claims were* available* ab Hie** bne of dhe mosb recenb 

federal proceedings .* See Tn re U)ill lams3&H F.3d23S~, 23i~H& (.Hoc JooH)* flccordindy, 
rk book fbe concepb of "previously" bo mean "a successive Caudhor/zah'onJ mobon musk 

presenb claims fhak rely, ab leask in park,
■fhak bbe applicank could nob have retied

The Tenth dr curb b&S determined ike 

Me "narrow reguiremenbs of Me old desk bo 

See Daniels \f. United Sfabes, 2SH F„3d 1180, U<f7~^$ Qidcir. 2ool). 
bhis Courts de-finibion of Cause in feed v. Ross, i&S CIS-1 LlHsk), ho define unavat 
as "a, ccnsbrlubona I claim so novel that ibs legal basis is nof reasonably available 

prior fa a change in iawf Daniels, 2SH F*3d* li&o Cciting Peed,i68U.S.ablG^.

on evidence or Saprene* Court decisions 

on in his lasb Caujhori-zabiont mobfon
unavailable" clause M repl 

fbe cause and prejudice bksk~- 
Xrh then followed

"previ&usjy 

r cause" m 1
ace*

lability

This Courb Should Resolve The Split in Me Circuibs3.

varied defin ikons and fact® 

lab lei' clause have caused cn'kcal discrepancies bo 

d because fkis c^ucskbn is beyond This Courks reach by certiorari 

or appeal, bhis Courb should duke This opportunity be address fhe iSSue a*nd 

bbe* Splik in bbe circuibs.

ardina TheBecause bhe circuib courks * rs reg 3"previously 

applicAnks/ an
an ax/a i r Successor

resolve

Whether Mr. Oberu/ise'S Claim is Teague Barred*H.

fcye 2X



Xn T’eague,, this Court held that new cM&tilutional rule*S are, retro uctiudy 

Cyplicahle, tt> cases an collateral review if they foil within one, of hue exceptions, 
first rules that are, sabstantve, in nature, "Such as Hose, that "place, 'certain 

kinds of primary/ private. individual conduct beyond the paver &f criminal l 

making authority to oroscribe, " Apply retroactively • ^99 U.S. at 3o7 (yuchng 

PJackey V. United Stores/*ioi U.S. &6>7, &92 (fill) (Hxrlan, 3~~, concurring}), Seardv.
SH2 U.S- Ho&, mi n,3 (loot) ("Rules that fall within what we have referred to aS league's 

first- exception ‘are, more, accurately characterized as substantive, rules not subject 
t& C Teaguet's bar'0). Second, rules that are procedural in nature, apply rehrbdct'v&ly 

they are, a ''watershed rule'* of criminal procedure,. Teague, 129 US. at 3l l.
' Jin Sous ley, the Court further expanded 

for the, retroactive, application of Jahsfanti 
(decisions of this Court holding that
reach certain conduct,* mcluding the, example, giuen in Teague, of decisions placing 

duct beyond the,power of fne, criminal law-making authority to proscribed always 

kppiy fetoachvely. SX3 U.S. at Q>20 C(Quoting Teague,, 339 U.S. at 3Ji)j see. also id. ( 

recognizing that Teague's general bar on retroactivity "by its terms applies only 

procedural rules X.
The, Court reiterated this except

vjliick recognized that retroactive, effect must begtVen to "new substantive, rules 

including decisions that narrow the,scope of a criminal statute, by interpreting 

its terms, as Well aS constitutional determinations that places particular conduct 
or persons covered by the, statute, beyond the. State's power to punish' Xd. at 3S7~ 

52 . Suck rules apply feboactively/'this Court explained, because-thy‘necessarily 

m risk that a defendant stands convicted of "an act that the.

au/-~

Banks,

• if
idtiupon He, first exception/ providing 

ve, rules. There-t the. Court explained that 

a substantive, federal criminal statute, does not

con

\o
on in Schriro V. Summerlin, SIX U.6 .31S(2ooH),

carry o. Significan 
1 aw doaS not make, criminal" or faces a shmeat that the, law cannot im-pum
pose, upon him f Xd. (.prating Bcus!ey,S23 U.SatC2&).

Xn re, kinship ,397 U S.SS8,3U -Cl ClH7o) * rj 

that the, due,process clause, protects an accused aeainst a conviction excep-t 
Uoon proof beyond a. reasonable, doubt of every fact necessary to constitute, 
the, crime, which he. is charged, id. at 35H .See. also Sands from V- ftfontaux, 112 U-S, Sto 

(/97f)i~fhe. state, relied on Olivia's testimony to find the, elements of

held retro act vek.e, was aiy

f

7
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pcnefmdion or union beyond a reason#.lie, doi^bd. j goo. oiCy) Fla. Stixf. U/idhoud 
Uie, defense. havinj a Co/npkde discovery or disclosure of His particular franscripf 
denied EJr. OlerwMe, dhe. rijhd fv expose, his side, of beds ly of ferine evfcLiee, 

ti He. SacftiJer for fU proper evaluation of his Credibility A fnA ^TU jtik'S 

failure, do comply u/idk fheJr discovery reauire-mnds impeded He, defense. HeJr- 

ubiirfy do invesflQcdd, He. case., offer evidence., COftfrond He. nraCMj-hSsiK r.uiJpniLP,
pro.

and presend' a Compi&b detinse,. fllsead He cross-exom/nation 

slab's key midness L Olivia! or He. defenses in-a 

He. foodtinder never had He. oppordunidy ti> 

mends from He. defense, and nofe ‘ '*

reytirementi of He. 

' ll fats,lilrfy di
di

enable u/idnesses,& ca­
des f lsee, an ear /M&nv or a.rpue. ~

bsdimpny Had to as missing 'do make, anany 7 7credibility decisions durine drial.
The. error undoubtedly afforded fi?r. Oder wise's constidutibna I njbd H a 

proper jury verdicti SulltWan v. Louisana, H3S.cfzo7S, 2c$0 -?i£fifg)Choldinc He 

due. Process Clause, and Sixdh timendmenf retire. -Had He. faaftinder determine beyoj 

a reasonable. <Lbd He beds nexessay 4 es-kU'sb each elemend o f dhe, offense,). 
This Ccurd Could tind a. fundamentij or stiueduraj de feed' ftm allou'iruj He. fac-ffiader 

rtO detinatioO. id. ad"
2083 (deprivation o f basicpotion" 6f hav/y a factiUer make Hereaw
tindirp ofjuiJd "unquestionably dualities as a sdruofuraUefecdunder falnia y 

Ful/mnande, V9? U.S. 2?*? ClWl)). See Harmon V. Marshall, F.3d%3, jGC -Gl ftcir. 
fl1SJ an d MudJer v. U/hide, 3<j f. 3d HSHt HS'7-S'S Qfbr. Wv)t

HUitimally, He rijhd do counsel is one of He, mosd basic, promotions 

afforded, do criminal defendantis, and Here, can be liffle, doubd dhoti a rule, 
mandating Hod all persons accuse-d e>f Serious crimes, regardless of Hey 

have He asstsdance, of counsel m Her defense constifude/l "neus procedure unhUti 

urh/cti He, likelihood of an accuratie conviction is Seriously dmisled. PrevaUev. 
Frenoh, HS^ E Supp. 2d }3oSJ I3GT-U Olcfr.2co<;X '

hd ''uaii/er" do counsel a fa. critical sd<

do con vie f mr. Olenvise of an offense, tin which id had

uisitis.

means,

bJiHoud a-pe, of L Cmfrontib'enT
fun domanial detied. The witness tisdi 

critical do fhe sdatie's case, do find cjuifti beyond- a reasonable,dculrti. fida 

Ce.friad / He, shade, is iviHoirf He, benefit- of He, widneJS festi/Kcy and dronjer/pti 

e, tikjpe. recording where dhis cose, inherendly resuids in a complete, fundamental

a i/a
af tiia.l fY)t. Obcnu/seSs drial resulted in a

may
uras

do tih

fa^e.2Ll



miscarriage- ofjusfite-. Unifed S-kde-S V. Timmreck, HHl U-S 

To boson v. Zsrbsd, 3&H U.S. HSV 

Under fbe-

783 097*?) juoi/hj■ 790,

d excepdbn of Teague-, dbe- Courd limiled- fh*-stores 

"h? fbose- new procedures tvidhcuf which He- likdihood of an accunde- corwiodfon 

IS Seriously dimlnisbe-d, noding fhad if waS ' un b ke-ly dhad many such com pen &nfs 

of basic- due,process have-ye-f do emerged Teague,, H&<) u.$. af 3lJ. Tn Brady 
V. Plary land, 372 US 93, 87~9% Hu's Courf'S Concerned focus u/as fo enjure-

fhad dbt

se-corr

e, judge- or Jury dehrrmhahonS of Auilf beyond a reasonable- doubd 

drived fhrougb A prosecufor u/iH holding of mah&ri&l informa-fion favor ah le­
ft die- defendant Pladdhew V. TobnSon, 2o\ E 3d 3S3,3G,l-&2 (S*c>V. Oooo).

Given fhe. exp&rf hsh'mony and drid evidence-, Hie widneSS TcAiv ice's J
Id have been differend from ke-r fried desdimony fe> show dbed

d Wr- 0 be/wu<c- ft> demonsdrafe- by 

evidence- fhad fy)r. Obesa/ise- was ac-dually innocenf of h Is 

offenses. See- E.veredd, 797 F.3d af 12^0. ”T7*/s &ou.rf can find Had dbe- w lfnexc 

prior fesd)M©ny in fbe- bran scrip d "Seriously diminished dke likelihood- of obfainm 

ccurade- dedermhadfon of guf If. Qudler V. Flckdlar, U.S.^d7, hIG CM&)

C covering- buff Hie, accuracy - enhancing procedural rules Imih'ng Hie, Scope- 

d dXcepdfonf. Vhfhotcf IhjS pcrfcular dra/iscrfpd defense, counsel bad 

yiesdio/iS fie? confronf fhiS uttdn€SS or a favorable- undnit-S $ ft> call fhaf Would, 
have-' en bounced die, accuracy of fria I. The wifness HOlt'v&Js prior fesdi 

W fhe- franscrip d denied mr. Oberwise's n'ghf fo be- repres&nkd- by counsel 
u/hich fbis CouA'in Saff)e-v. Parks, W US, iSH^^Cmo) viexJed as fhe- 

para dig Mafic- example-of o. rule- fa!liny loifhin Teogue-S second- exception.

The, fmnscripf of Olivia'S prior- fesdine*t/ was previous h/ unavaila-ble­
an d is unavailable- u/hick can be- Considered as new e-v, Je->

were.
nof con

prior fesdimony
noHiing Sexually occurred befween Ol/vi, 
deaf and

wou

a. an
con v memV

yan a

of fhe-
S&con no

mony

f 7.
t Hover fbe-,/esS ,

dismissed f> He- exfnf dhaf i-f

d harre-d by Baphsfe$29 T 3<t af

c-e.
Plr, Oberu'ise-'S Teague- argumenf 

sed m a prior successive-applicant
was uses

rai on an
)33^-Ho.

Poge-2£~



CONCLUSION

This p&ffjon -fora u/rifof habeas corpus 

G.lhsj-iui'b'v&'ly / 4tqas fe./re<L f& The- disbrfc. f CourT foe a. 
Xf fhtS CourT finds

ranfe-d f or/ 

and de-bzrninarf/b/i,,
should be.

hearii
fbe- fk.fi bon inSuffidesrb for rev feus fhan fHr. Of entiresV

respecffulip /B-^uesTs do be- r&pr&’Sen fed by fbe- Eppoin fnemf of Co unsed' for 

«. fair bearing and de.ierMina.bon based or) bis 'ftdual Innocence-f

ReSpecTfully suhmijde-d,
$ Often

Edward Q. Obe-rvise, ffTGUKd 

lay lor Correction* / Insdiduffon 

2S'!S' bknphn Sprtrvys F&a d 

ferry, Florid* 32-3 ‘i 8*

fage, 2£


