Appendix A

Hurtado v. PeoPle of California
28 LED 232, 110 U.S. Sl6, 53438 (1884)

(110 U.5 510)
l.) The words “due process of low “in the W* Amendment, do not necessacily

require an indictment by o grand jury ia a prosecotion by o Stade for mudder.

A.) The Constitubion of California authorizes prosecutions for felonies by informedion
after examination and commitrent by o magsfrate -,qu'hOU‘F indictment by a groad jury,
in +ha discretion of tha itgkgla%vre. The penal codt of +he State mokics provision for an
examinadion by & Magistroke 5 in the presenca of the accosedy who is entibled +o the

aid of covnsel and the right of Cross- examincdion of Litnesses , whase teskimony

is to be vedowd 40 kg 5 and upon & Cectificate thereon by the mogstrade ,
thot o described offense has been committed and that there is sod€icient cause +o
believe the gccosed guilty thereol s and an ocder holding him to answer therdo,
rRQuifes an informedion 4o be-filed agou’ns\( the Qccosed in the superior court of the
County in whith the offense is trcble , in the form of an (ndictment for Hhe Sams.
olfense .
(1o U.s 934)

My, Justice Miller says however ™ it is not possible +o hald +hat o party hosy withoot

due poass of law o been deprived of his proparty 5 when y as regards Hu (ssues

offecting ity he hos by the fowos ot the Stoade o foir 4riad in a coourt of Jostied,
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according o 4he modes of proceeding applicabte fo sueh @ cose "

We are 40 co;\s+ru¢ Hy phease in +he 14t Ammo;mm% by the usus Soqumdi of the
Constitution itse€. The sama words ace contained in the 5% Amendment. That article
makes specific and express provision for perpetuading +ha (nstitution of the grand jory,
so for as if relates o pro%ecu‘vion's, {for +he. more &ggravo.%ed crimes under the loaws of
the Unifed §+aks- o+ dzcl;rzs that ' 'no P;L(so‘r} sha ‘b;, held e i{“ than adds nor be
dtP‘""""‘d of life, liberty y and property w‘;+hou+ due Propcéss of o ! Accord: ng {0 -
rccognfzed canon in+-¢rprda¥:oﬁ y especiaily opplicable }o formal and solemn
instruments of constitotional low 5 we are N(?orbiddm fo assums. 4 without Clear feason
o the Condrony 4 that ang part of this wiosic (mportant amandmant is superfloaus.
The noturad and obv%oug inference is o thot in e sense of he Constidotion ,* due
process of lowo “ wos not meant or intended fo include y ex vi' derming 4 the institution
and procedure of o grand jocy in any Case.
(110 15, $35)

The conciosion IS RQualty irresistopie that when the same phrase was <nployed

in the W Argndment 4o reshrain the ackion of the Stedes 4 i was vsed [0 4h

some sense and with N0 gresder exctent t-and thot i in the adoption of that
Amgnd munt 1+ has brn part of its purpese Yo perpetuad? tha institulion of the

grond Jury 10 adl He stodes (+ woold have embodied, as i+ did Hhe 5%
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Amendment , epress decjarokions to that effect. Due process of low in 4he lakler refess
10 4héd léw of the \amd,vwhi éh derives (ts authority from legislative powers con&rmﬁ
upen .Co‘ngms? by the Constitution of the United Stoades 5 exercised within 4hg fimits
therein prescribed 5 and interpreted according o the pringiples of the common law.
In 4o It Amaadmunt , by pocity of feagon, it refers 4o that (oo of the land in
each st , which oluivesb its. authority Fﬂ;m the MHUU& and reserved powers of
fm z«(—odre,‘ Uc&_ﬁlw\ wiH\iﬁn 4 (i@[ﬁ O(Hrwsl ?undanuﬂ%@ priaciples of & b(,rhjand
justier which lie o the base of Gl pur Civil and political institutions and tha greatest
security for (pvhfch resides (n the right of 4he {Swp(e Yo malce their own lows 5 and GlHer tham
o4 their P\vmsom. .“ The 4% .kmdM%, “ 05 was said by Mr. Justic. Bradley in Mo

v. Luvis (5uprad, * does not protess 4o steore all pLesons fr\Jc\r\L United Stodes the -
‘bme,ﬁ\“{’ of the serne laws and the same vemedies . Geeat diversities in these repeets |
Moy exist in o Stodes separaded only by an imaginary ling. On one side of this
lina there might be o rl%lvﬁ by 4ial by Jory s and on the other side ne soch right.
chh Stode prescribes s own modes of judicial Procwiiﬁgs."

Bt t s ot to e suppesed Yhat Yruse \wjislotive powess gre Gbselute cmd despotic, .

and that #a Amasdennt prescribing due process of Jaw (s foo vague and indefinite

4o operade as @ prodical restroint. It is ot every Adt 4 legisladive in form , +hot
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15 low. Law s something more than rmere will exerted o5 an act of power, T+
must nof be o speciod rule for o pasticolor pesson or o par%icu(af LGS,

(110 U.s 530)
and 4+ne himitahons lmPOSQd by our Conshfuhoﬂal low upon the Gedion o@ {hs-

gqovernmunts 5 both Stode and nc‘d:iohal, are ¢ssentiol to the presecvation of
poblic and private nights , notwithstanding H representative character of our
politiced '\n‘BH{'L)HOfB;M Q&orwmm“ of thase limitakions by judiciol process (s the
device of self- governing coramonities fo profect the rights of l‘nd('V{‘dua)s and minorities,
as well ogaiast the powoes ok numberé, as against the violeae of public agm%s
transcending the limits of lawful authorfty y een whu; acting in the name and wielding -
bhe force of the governmant . " Due prouss of loaw” soys ™ prindém does nob demand
%9& e lewos zjxis‘kinq ot any point of Hime shall be icrepealable 4 of that any formg of
runadies Shall neeessaniy Con%i@o,. T4 reders Yo cartain fndasantal rights which
¥hat sustem of A'uqisprudzqca-, of which ours s adcfn‘wo}('VL, hos always r{co%ﬂfzid.
xf Gy of +h;se ara‘d‘isragdidcd in the Procudings by which a person is condemnud
o the loss of [ie, [iberty; or property y +hin tha deprivation has not been by due
process of law. " Tt most ke concaded +hot Hhare are soch rights in every free

governmant bujond tha control of the State.” {Mr T Miller)

(no u.s. 538)
Teied by truse prinaiples, we ore vaable +0 say that e sobstitvtion for o
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presentment of ind‘%dmxm by & grand jury of the procseding by information y afier
oxGminakion and committmaat by o magistrode, certi @j«"nq th proboble guitt of
e defendant y with The right on his part to the aid of covnsel y and to the
cross - examinadion of the witnesses prodoced for the )PLQ)SQ,CUHOQ, s not due
'procus of Yow. Tt is, os wWe have sw{, an ancient poceeding ot common o
tohich might incloda every case of on offense of less grade than o felony , exeept
misprison of treason and i every circumstana o€ its administration 5 as avthorized
by fhe stodute of Calbornion y i carefolly considers and guards the sobstantial intesest
of ths prisonus 5 it is marely o preliminany procediag and can solt in no final
judgcr@ﬂh expt os e consequena of o feqolor Jjudical trial , cond vcted precisely
65 i as<s of indickmunts .

Tn reference to his mode of procaading ot the common lawd y and which sauys (s os
ancient s the common Jaw itsel “ Blackstone adds “and to those offenses in which
.»npprmaf(ons R oq{owea 6s well ag Indcetments 5 so long s Hmﬂ were confinad to
this high and fcsPac+abL9, Jurisdictiony and were carned on in o (egal and reqular
course in his Majestys Court of +he Kings Bench s the sobject hod ne reason to
tormplasn . TH; sama notie was Given, the same prowss was issved , the Same

pleos woere allowedy #ha same 4rial by jury was had 4 +he Same judgemunt was
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qven by Same judges 5 6s 1€ prosecotion wos by incickmant .
True Copy Test

Jarmes H Mckenney , Cler, Sopremu Court of tha United Stades
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SETH JOHN V\I\HLCOX— PETITIONER

VS,

STATE OF WASHINGTON - RESPONDANT

Clerk of 4he (auct,

Tn veforence 4o 4he cose Shoked Qbowe, T, Sath John Wilcox, Ahe

DQJriHonU howe chnd«ﬁ__tﬁ_{l{:k’\on and_om_£il ina his_Pehition
for an_Extegordinacy Wikt of Mandamus and /0( Prohibitian,,

c:hodlenmna \Al&ghmcrkon Ynte. Canstidotional Lows cided in- my

oe)ﬂ!non T howe ammdw‘z fhe_cover page, index of ODDU\d(C,QS

and_rod_u_dw._ﬁgowdmas Celevant my_pekition. In accontone
40 SUI\)FUYLLACOUT"P cules Q0. 3¢a)_andh: {4.1(0(\/()?—1- have

inCluded a_decigration (0 (\pbe,ﬂd(x R, 5+a+'ma'+m r\cﬁored% |

o pedition, re (eﬁ_soogh}_,_ex_(‘..epjfooal_cw UﬂS+QﬂC€S 63_wel]
GS_T20S00S (;Jhu His_ocd cannot be fifed in any oJrhszr cooct

Hos_wos mou&&%ed hu the Cleck of 4he Cox )r+ a4

Untded 5+0&¢5 Suarm Coort. T have included o Mokion

«Cor {eowe 40_peoceed_in @ormkpaupu )_mc(udmo declocotion au@wr&!
do_motion, Pedidion focan Eerraord(mm Wit of Mandamos_and /or

Peohibition, and_Peoof of Service. Appmdrx Aaad B are_at he
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