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(QUESTIONS  PRESENTED

T- CAN A STATE CREATE AND ENFORCE

 CONTRARY. LAW, THAT DEPRIVES ITS
CITIZENS OF THEIR FUNDAMENTAL
~ RIGHTS, GUARANTEED BY THE
o UNITED,STATESSCONS,TIT UTION ?

II DOES PROSECUTING AN (ND!V!DUAL
FOR A CAPITAL OR INFAMOUS CR(ME BY
lNEORMAT_(ONﬁ ALONE WITHOUT A
PRELIMINARY HEARING, PROVIDE A
'GREATER VALUE OF FUNDAMENTAL
RIGHTS TO THAT INDIVIDUAL, RATHER
THAN THOSE GUARANTEED BY A
GRAND JURY PROCEEDING ?
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OPINIONS BELOW

Hurtado v. Pecple of California

28 LED 232, 110 U.S. of 516,538
(1884)

Tn the opinion of the court, it wos held that becaus‘e both, the St
and 14* Amendments, contain similar passages of due process, and
due +o the fact that the 5% Amendment has ex'press declarations +o
perpetuate the institution of a Grand Jury, yet the 4% Amendment
doesnt, than the Grand Jury most only bind fo federdl courts. It was
concluded, " We are unablg to say +¥3a+ the substitution for a presentment or

“indictment by o Grand Jury of 4he proceeding by information... is not due
process of law,” and +herefore the court rQ\ed that States could substitute

prosecutions of felony crimes by indickment of a Grand Jury with information.
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JURISDICTION

ARTICLE T SECTION & CLAUSE 2
Of THE

UNITED STATES CONSTITUTION

" INLALL CASES AFFECTING AMBASSADORS,
OTHER PUBLIC MINISTERS AND CONSULS, AND

"THOSE IN WHICH A STATE SHALL BE A PARTY,
THE SUPREME COURT SHALL HAVE ORIGINAL

TJURISDICTION.”
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CONSTITUTIONAL PROVISIONS INVOLVED

UNITED STATES CONSTITUTION
+ ¥ Amendment

:\ No person: shall be held +o ansuser for a capital, or otherwise infamous crime,
unless on a presen ment or indickment of a Grand 3’ury',.éxgep+ in CASEs arising in
the fand ornaval Fo;ices, or in the Militia y ushen in actual service in time of War
or public dcmger; nor s;al\ any person be subject for the same offense 4o be
tulice put in jeopardy of life or limb; nor shall be compelled in any criminal
case 4o be a witness against himself, nor be deprived of life, liberfy s or propertys
without due process of laws ;3 nor shall private property be taken for public use. without

. ) /4
Juer compensation.

« X Amendment .

" nor shall any State deprive any person of life, liberty  or property, without due process of law ’

WASHINGTON STATE CONSTITUTION

* Artide T section 25

Y Offenses heretofore required fo be prosecuted by indictment may be prosecuted by

infarmation, or by indictment 4 as shall be prescribed by law.

« Adticle T section 26

N No Grand Jury shall be drawn or summoned in any county » except the

superior judge +hereof shall order. ”
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STATEMENT OF THE CASE

I~ ¢AN A STATE (CREATE AND ENFORCE
CONTRARY AW THAT DEPRIVES IS

CITIZENS OF THEIR FUNDAMENTAL

RIGHTS, GUARANTEED BY THE
UNITED STATES CONSTITUTION ?

A. Supremacy Clause of 4he United Stakes Constidution and the meaning of contrary law

Petitioner respectfutly Submits this Extraordinany Writ to %e United Stades Supreme
Court, cha\\eﬁging Article II Section ;5 and Article Section &6 of the Washingfon
State Constitution.

The Supremacy Clause of Arficle YT Clavse & of The United Stades Constifution
States that * This Constitution, and The Laws of The United States which shall be
made in pursuance thereof; and ail Treadies made, or which shall be made, under +he
authority of The United States , shall be the Supreme Law of the Land; and
the judges in every State shall be bound therepy, any Thing in the Constitution or
Lows of any State to 4he contrary notwithstanding. ” T+ is very clear by the
TNTRS IoQue.ndf of +his passage , that the F_ra}ners of The United Stafes
Consﬂ-Puﬁon , intended +hat +he laws of +his great doctring were fo be the
foundation in which all State laws derive from. Proof of +bi5 isin the

careful choice of words in which the Framers Scribed. The key word

4




Wilcox v. Washi ng’rdn

written in this clavse is “shall”, because +his word as defined in
Merriam -Webster Dictionary, is an " auxillary to expréss a command.”
When 4ne Fromers wrote fnat * The Constitution and ol ifs Laws Shal |
be the Supreme Law of the Land , and the judges in every State shall be |

bound +hereby, ” Their infention was that the Constitution and all its

laws are to be superior fo those creafed by states and +hat 4he quarantees
written within are not fo be inﬁrmged upon by any state. This in+erpre+a+fon
is supported by the last line of the clause which reads any Thing in the
Constitution or lows of any State fo the contrary notuwithstanding.”
Théremtore all con+rar3"s+a+e law o that which is writen in the United

Constitution, shall be deemed null and void as the Supremacy Clause clearly

States.

If +he United States Constitution is the Supreme Law of +he Land and

a Stote cannot create contrary law s 05 written in the Supremacy Clouse,,
it must be +hen determined what contrary law is. Contfrary as defined by
Merriam - Webster is 1.) * apposite in nature or position " 2.) " counter,

opposed ?, whereas law is defined as. " rule of conduct or action established

by custom or laid down and enforced by a governing avthority . " Tn composition

5



Wilcox v. Washington

of these definitions one would concede that contrary law should be defined
as such " arule of conduct or action in opposition fo thad established by
custom or laid down and enforced by another governing agency.” The Framers
~ of the United Stades Constitotion implemented the Supremacy Clause fo create
boundaries thot States could not infiltrate, to profect those guarantees and
fundamental rights established for ifs Cl'{“ize;ns.
B. Washington State Supreme Court opinion of confrary law

washington State Supreme Court rotes that ™ The Supreme Court application

of Hhe United 5+a¥€S.ConsH\‘u+ion establishes a floor below, which State courts

cannot go, to protect individual fundamental rights. However States of course
can raise the ceiling fo afford grea+er protections under theirown constitutions.

Washington retains the * sovereign right fo adopt in ifs own constitution,

individual liberties more expansive than those conferred by the Federal Constitotion.”
State v. Gunwall 106 Wn Rd 54,59, 720 P2d 808 (198¢)(9uoting Prure

Yard Shopping Clr. v. Robbins 447 d.S. 74,8/, 100 Sct. 2035, &4 Léd 74/ ( 1980))
In Goniall, #he opinion of Washingfon State Supreme Court clarifies that a
Stafe cannot create laws that deprive ifs citizens of ;Lheir fundamental n'g/n.‘s »as it
can only adopt laws into its own constito Honl that provide /'B Citizens such rights

“mare expansive than those conferred by the Federal Constitution.” Any State
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law depriving its cifizens of their fundamental rights, guaranteed by the
United States Constitution, is indisputably conJrrarg low.
T[- DOES PROSECUTING AN INDIVIDUAL

FOR A CAPITAL OR INFAMOUS (CRIME
BY INFORMATION ALONE WITHOUT A

PRELIMINARY HEARING, PROVIDE

A GREATER VALUE OF FUNDAMENTAL
RIGHTS TO THAT INDIVIDUAL, -
RATHER THAN THOSE GUARANTEED

BY A GRAND JURY PROCEEDING ?

A. Fundamental Rights and the meaning thereof
Praviduslg , it has been concluded +hat a State cannot creade or enforce
- contrary law and one must discern that contrary low is unequy‘voca”y any Jaw

that deprives individuals of their fundamental rights quaranteed by the United

States Constitution. However, Fundamental Right must be defined fo further
evaluate #he question presented above.

Fundamental, according fo Merriam - Webster Dickionary, is defined as 1.)
\\serving as an origin : Primary” &) * basic , essential “, whereas /’*)’iglfr}L is defined a$
1.) " something (as power or privilege) fo which one has @ just or lawful claim”
2.) " just action or decision the cause of justice. : One may perceive that fundamental

right must be defined as " something essenfial (as power or privilege) fo which one

7
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has a just or lawful claim derived from a primary legal action or decision.” Based on
tis definition, a fundamental right is an essential quarantec or privilege conferred o
‘national citizens ensued upon the ratification of the Federal Constitution ond its
Bill of Rights.
B. History of +he Grand Jury and evaluating the ruling of Hurtado v. California

The preliminory proceeding of a Grond Jory has been o fundamental instrument of
Anglo- American Jurisprudence for over 800 years, indoctrinated into English Commaon
Law , affer #he Magna Charta was drafted in 1215. To this day, federal courts shjll
use +his inskitution os the primary preliminary mode of Pmceedins in crimina/ adjud:‘caﬁons.
Up until +he Supmme Court ruling in Hurtado v. ?ah‘ﬁomia (i884) , il Territories and
S‘raJres., as free governments, still used +his established mode of preliminary proceeding.
Since then, many states have \Cu\hj disposed of Preh'minqrj hedrings » including +he
Grand Jury 4 to expedite criminal odjudications, as did fhe Stafe of Washington upon
ratification of its Constitution in 189/.

" IT is maintained on behalf of the plaintiff in error $hot+he phrase * due process of
law * is equivalent to 4-hé * law of the land “as found in the 29 chapter of the Magna.
Charta; that bg immemorial usage , it has aqu/red a fixed definite and technical

meaning, that it refers to and includes , not only the general principles of public liberty and

8
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Priva_er right s which lie of the foundation of all frec governments , but the very institutions,
which venerable by time and custom , have been tried by experience and found it and
necessary for the preservation of those principles , and which having been the birthright
and inheritance of every English subject, crossed the Atlardic with the colonists and were

transplanded and established in the fundamental law of the Stafe ; that having been

originaily '\nnL‘roduCQd info the Constitution of the United States as a limitation upon
the powers of the gover'nmen;, brought info beiﬁg by that instrument , it has now been
added as lan additional secority fo the individual against oppression by the States fhemselves;
that one of these institubions is ﬂqai of a Grand Jury, and indictment or presentment y by which
againskl the accused in cases of allege'd felonies , is an essential part of due process of law y in order

that he may not be harassed and destroyed by prosecutions foond anly upon privake maljce

or popolar fury.” Hurtado v. Pegote of Calitornia 28 LED 32, 110 USaf 52/

" The view is certai nly supported by +he aufhor[{y of the great name of Chief Tustice
Shaw and of the courf in which he presided, which in Jones v. Fobbins 8 Gray 327,
decided that the 12* Acticle of the Bill of Bights of Massgchvseﬂs , -a transcripf of Hhe
Magna Charta. in this respect, made an indickment or presentment of a Grand Jury essential

to +he validity of o conviction in cases of prosecutions for felonies. In delivering +he opinien of the

court in that case Merrick Je alone in dissent, the chief justice said:* The right of individual

9
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- citizen Yo be secure from on open and public accusation of crime , ond from the $rouble , expense
and anxiety of & public 4rial befare probable cause is estoblished by the presentment and
indictment of o Grand jurs, in cases of high offenses, is Justly regard ed as one of the
securities 4o Hhe innocent against hasty , malicious and oppressive public prosecotions and
as one of Hhe ancient immonities and privileges of English liberty ... T+ having been stokd !
He continued * by Lord Coke , that by the  law of +he land ’ was infended adue course
‘of proceeding according fo those established rules and practices of +he courts of common
law, it may perhaps, be suggested that this might include other modes of proceeding, -
sanctioned by +he commeon law , the most familiar. of which are, by informadions of
variovs kinds, by the officers of the crown in the name of +he HinQ, But, in reply fo this,
it may be said +hat Lord Coke himself explains his own meaning by saying * lows loa loand’
as expressed in the Magna Charta , was intended *due process of law s that is by
presentment and indictment of good and lawful men. Further it is stated s on the authority
of Blackstone , that informations of every kind are canfined by the constitotionol law fo
misdemeanors only.” 4 Bl Com 3/0 Referring again fo the passage from Lord (oke ,

He says 72 343 " This may not be conclusive, buk being o construction adopted bya writer
of high autharity béFOre the emigration of our ancestors , it has a tendency o show how

it was then understood. ? Aurtade 170 U.S, af 5RA

10
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* We are unable fo say that the subsfitution for a presentment or indictment by a Grand Jury
of the Procudi ng by information, affer examination and committmend by a magisfmk,

certifying the proboble guils of the defendant, with the right on his part fo the aid of

counsely and o Cross-examine +he witnesses produced for 4he prosecuh‘on, is not due
process of aw.” Hurtedo 110 U.S. at 538

Blackstone says " But to find a bill there must be ot least 12 JUrers agree s for so
tender is +he law of €ngland of the lives of subjects, that no man can be convickd af the
suit of the King, of any capital case, unless by a unanimous voice 0f 34 of his equals

and neighbors , that is by 12 af least of +he Grand Jury , in the ffrsholacz, assenting +o

the accusation, and afferwards by the whole petit jury, of 13 ar more , finding him

quilty vpon his trial.” & B/ 306 " The founders of English Common Law have,

with excellent forecasts contrived +hat no man shall be called to answer to+he King
for any capital crime, unless upon preemptory accusation of /3 or.' more of his fellow
subjects, +he Grand Jury s and that the truth of any accusation, whether preferred in fhe
shape of indictment , info or appeal, should afferwards be confirmed by +he unanimous
suffrage of 12 of his equa/s and neighbors, fndi#erenl/y chosen and superior fo all
Suspicion « So that +he liberties of England cannct but subsist so fong as the patladivm remains

sacred and inviolate o not only from all open attacks (which none will be 5o hardy as to make)

11
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but also from all secret mechanisms which may sap and undermine it by introducing
new and arbitrary methods of frials , by justices of peace o commissioners of 4he revenue,
and courts of conscience , and however convenient these may appear ot first (as doubt

\ess all arbitrary powers 4 well executed 4 are most convenient) geJr let it be again remembered
Hnat delays ond lite inconvieniences in +he forms of justice » are +h\q price thaf all free nations
most pay for liberty in more substantial matters; that these incoads upon the sacred bulwask

of +he nodion are Fundamgnmug opposite to the spiritof the Constitution, and Hhat though
bequn in 4rifles 5 +he precedent may grodually increase and spread fo the utter disuse of

jurors in queskions of the mosk mamentous concerns. "4 Bl Com 349-50
Hurtado 110 U. 5. at D44 -45

* Howkins in his Pleas of the Crown Bk. & Ch. 36, affer saying that if is
everyday practice to proceed by information in cerfain coses sayss " but I do net find #
anywhere holden that such an information will Lie for any capital crime,y or for misprison
of Hreason.” Bacon in his abridgement lays it down , * But +hough as my Lard Hale
observes, in all criminal cases 5 +he most reqular sofe wayy and most consonant +o +he
statute of the Magne Charta is by presentment or indictment of LA sworn men,
crimes inferior fo capital or infamous proceedings Moy be irformation . “ Title Tnformodion
A seealso Hal. Hist. PC ch. Q015 Jacobs L Dic Tidle info 4 Broom Com. Laws

England 396 Story Const. Sec. [784. % T omit further citadions of authorifies ,

13



Wilcox v. Washington
which Gre numerous to prove thad according o the settled usage and modes of proceeding
existing under $ne comon and stotute law of England at the sertemaent of ¥nis Courdry »

R .
information in capital €ases was not consistent with the ¥ law of the land * or with

due process of law. " Aurtado //0 U.S. at 545 (J. Harlan dissenting )
T+ is quite clear that the paragon of usage of the institutions and modes of proceedings -
estoblished by English Comﬁon Low 5 which venerable by Hme and custom 5 have been
tried oy experience and found nécessarg to preserve those prindiples that safequard +he
inherent rights of its citizens demed fundamental 4o ensure liberty and justice in Anglo-
Amu;com jurisprudence. The Framers of +he Bill of Rights understoad that justasthe trial
by JUFQ'((ghf [ ne'c_tssarg :-which wos written in the o Amg;dm@\t of the United Studes
’ Consﬁjuhon, the preliminary proceeding L;F a Gmnd Iubrg is equally fundemental, as not
only was it scribed in an entirely different ammdmen{',’h‘ was drafted in the 5%
Ammd.me}mL, the one before +hat s securing the rigkiﬁr foa 1Co‘ir and impartiol trial by jury.

Tt is by no mistake thot +he Framers constrocted +he Bifl of Righis as they did, every word
wos carefolly writen qnd not only was it jntentional that they separated these modes
of proceedingsy as one covld not QP,[MQ e other, it was also sequam‘ial y a5 the

Framers understood +he vimost importance of a preliminary procerding and +he

fundamental rights secured by +he procedure of such institutions as a Grand Jory,

13
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hence why everg+h.'ng written in the 5® Amendment secures the rights fo individuals
pertaining to preliminary proceedings , whereas the 0™ Amendment defines +he rights
gquaranteed to individpals thot pertain 4o trial proceedings.

The Grand Jury Claose of the 5% Amendment of the United States Constitution reads
as such " No person shall be held 4o answer fora capital or otherwise infamous crime,
unless upen a presentment or indictment of o Grand Jury. ” Once again one most closely
examine the chaice of words written in this provision and similacly fo +hat of +he
Supremacy Clause , +he keg word +hat dppwrs is " shall”. As previously defined
shall 1s an\\auxiﬂorg Yo express a command, ” therefore the Framers intended +his
provision +o be absolute and if their infentions were any diFferent, shall could have
been substituted with a word such as ™ may " which the meaning would then be indefinife
ond open for aptions for substitution of +he preliminary proceeding of a Grand Jury.,
However ¥hat is not how it was written and one must keep in mind +hat +he Bill of
Rights and all of its provisions 4 were concisely drafted by some of the best scholars
during 4hat period of Yime .

In +he case of Aurtado-v. People of (alitornia 8 LED 322, 10 U.S. at 538,
‘ﬁm obmion of the court was held thot * We are vnable to say that the substifutian

for a presentment orindictment by a Grand Jury of the proceeding by information ... is nof due process

14
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of law.” In the some respect , one could fairly argue that the courd. was equally unable to
prove thok Hhe wbsﬁﬁ;’rion fora Grand Jury proceeding , 0ffer examination and
cormittment of o magistrate , by information, is indeed due process of law as well.
The rationale of Huis decision wos based on the analyzation of the similarities in +he
usvs loquendi of the 5% and 14™ Amendments, It is expressed by +he court Hhat becavse
both amendments confain the phrase " nor be deprived of life, liberty, or property s without
the due process of law,” and respectively the 1™ Amendment binds the some due process
to the stafes by H?e add Hm’qn of va line “ nor shall any State dq:r’we any, persen " Yt the
5% Amendment due process of o Grand Jury proceeding s binds only fo the federal courts.
"We ore o construe the phrase in the 4% Amendment by the usus loquendi of the

Constitution itself. The same words are contained in the 5% Amendment ... it declores +hod

" no person shall be held ... it +nen adds nor be deprived of Vife 5 liberty, or property,
withoot the due process ;3? law “ according 4o 4he recognized canon interprefation...we.
are forbidden fo assume, without clear reason +o Yhe contrary 4 that any part of this
most important amendment is superfluous - The natural ond obvious inference is, Hhat in
the sense loe Constitution, * due process of law ” was not meant or intended o include,, ex
Vi termini, the institution and pro&dur( ot o Grand Jury . -+ whenthe same pheose was

employed inthe 4™ Amendment Yo restroin Hhe ockion of the States, it was used in the same

15
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sense with o greater extent: and thot ifin Yne adoption of Hhak amendmestt it has been
parfof its purpose {o perpetuate the institotion of the Grand Jury in all stokess t would have

embodied as it did the 5 Amendment, express declorahons to thak effect. ”
© Hurtado 110 US. af 534-35

With all due respect fo the courts, +his rationale of thinking and analyzadion of the
5% and |42 Amendments was heavily lawed for several reasons 4 as specific words
and punctuation can ultimakely prove this. The opinion of the court conceded +hat due
process of the St Amendment attachesto the Grand Jury Clausey however that is not

correck. Ponctuation is just as critical as choice of words and that all provisions in +he
Amendments ave Separated by semicolons " 5 “. When carefully examining 4his canon
"5 nor shall be compelied in any criminal Cose 4o be o witness against himselfy nor be deprived

of life, liberly 4 or Pum%, withovt due process of law s “itis very clear +hat +he due

process here is writhen only in the provision that protects a person from being forced to testify
against themselves, as before and after this passage , are semicolons. If +he due process was
intended to attach only, by the rules of grammary o the Grand Joey Clowse 4 then i would
have been compounded within, separated by a.comma ™y “as in he passage above, bot
that is not the Case.,

Now there is perhaps anothec important word missing above that would infer that

the due process atfaches to the double jeopardy clavse os welly and that is " person, ”

16
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When both passages ore read fogether, grameatically it makes more sense as it re,odsv,

* 5 nor shall any person be Subj ect for +he same offense to be Huice put in jeopardy of fife

or limb; nor shall be compelled in dmj criminal cose 4o be a witness against himself, nor |
be deprived of life, liberty, or Propmt_q y without due process of law s “ In the latter
provision , itonly Contains the prorl\ou(\ ® himself “ in the predicate , yef it is clearly
missing the subject noun o support +he pronoun, which would infer, as previouly

kY

conceded , that the double jeopardy clause must attach fo the due process as well as it provides
N K *‘

#ne supject noun»“ pusﬁon'” fha«L SUPPDFJf? +ﬁe pronoun | n. _’rHe latter prov\s'\o{'\.

- HoweyerS wheri evalyating ’rhé‘ First provision, the Grand Jury Clause, of +the 5*
Amendment, it begins with " No. person shall 7, which contains its own subject noun
and finishes with a semicolon at 4he end of the provision, as a complete senfence . Any
modern scholar, would concede, due 4o the ru!gs of grammay, that the Grand Jury
Clavse was separate and never infended to attach fo the due process of law in the
5™ Amendment, or else the provisions would have been compounded, sharing the same
subjeck noun 4 but that is not how it was writhen, 05 the first stades ™ no person” and
the latter hwo share ® nor shall any person.”

I 4he intention of the Framers of the Bill of Rights were 4o incorporate the due

process of the 5* Amendment, attaching to all ifs provisions , it would have most

17
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likely been written as a complete sentence, as a separake provisions much like thod
wrikken in 4he R Amendment, at #he and of the 5* Ameﬁdmenh separaded by
semicolons , but that is not the case either, One must concede with logic and reason,
Fhat the due process of +he 5% Amendment ataches only o its second and +hird ™
Prmisioﬁs, not +he fivsty which is the Grand Jury Claose.
Ln +he opinion of the court held in Hw%ado., it was stated +hat if the due process

cof Hhe 5}"1 Arwn@nd ment attaches 4o +hé &rolnd J urg s and no “express declarations ”
Lo were writren inthe (4 Amzndr\r’l‘em Yo P'er?&up&% the institution of the Grand

Jory to all States; as writken inthe 5¥ Amendment , then the institutien ofa Grand

-

Jory must bind only fo he federal covrts. preve ry a5 previovsly analyzed
grammatically, one must concede that e Grand jorg Clause indisputably does net
attach to the due p.roc@s of +the 5 Amendment, thevefore much like Hhe Fiest,
Seondy Fourth s and Sixth Amend m;n% ; whid; arz.considergd fundamental rights,

the Grand Jury C(au‘s{ rust bind Yo the States r@pedfuelg » through the due process -
clavse of the |4 = Ameﬂdgﬂen{'. ) - .

- If the same standard of e\}a\qo&ion iscused +oward +he Second and Third provisions

in the D® Amend muﬂ » that was declared in Hortados +hen Hhose uo provisions

would be bound anly to the federal covrts, however foday +hose provisions bind
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Yo the States as wells Proof that the Framers of +he Bill of Rights intended those
provisions o bind 46 Hhe States, even Hhough-tneyare aftached 4o the due process of

the 5* Amendment, relizs on ohe small phrase jv dhose provisions, aad +hat is

" in ony criminal case.” This phrase-diskinguishes that the intention of the Framers wos
1o implement these provisions in.oll eriminal cavrts as it would have specified
otnerwise, mueh Like the Grand Jury Clause specifies Hhak 4he institution must be
implemented for prosecuting cases where an individual is accused of greater felony offenses.
Tf the Grand Jury Clause does not ottach 1o Hhe pue Process of the 5% Amendment
ond the second and third provisions doy yet those provisions bind to the States, +hen the
due process of that Amendment wos never intended 4o restrict any provision within, from

Hhe Strodes, but rather to veiterate 4he essential value of the fundamental r'ung in

Hhose provisions, becawse Hhey were never established in English common law . However
the due process of the 5% Amendment was not needed fo reiterate the value of fundamental
cionts From institutions of a Grond Jurg » because they had already been estoblished o 4ried
Frue and +ested ¢ Hrough immemorial usage and experience by English Common Law y for
nearly (0O years , before the rakificarion of +he first ten artides of the Billof Rights in (791,

Lastly, when the court held H'S.opinion in Hortado, os it analyzed the 5% and 14

Amendments and interpreted he meaning of both due processes , the court misconstrued
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heir meaning s resulting in adecision which seta precedent denying individuals of their
fundamental right fo a Grand Jory proceeding in State covrts..

Y We are fo construe the 4% Amendment by +he us;)s loquendi of the Constitution
itself, The same words are Con-?aineéi in the 5 Amendment... according to the

recognized canon interpretodion ... we ore forbidden to assume s without clear reoson

to the comtrory ... due gﬁroqus ol law wos not meant Yo include, ex vi termini o +he institution

_and procedure of o Grand Jury. .. when the same phrase was employed in the |4

“Amendment +o restrain +he ddion of the Stodes .. if in $he adoption of that Amendment

-

‘ if hos been P&r’g_o«c its purpose_ to _'Pe@ducﬁg the inskitotion of +he Grand Jury in all the

P

5+a+es g it woold hove embodied  gs, dnd the. Sﬁ‘ Ammd ment _express declarations o

3
: a P .

that eﬁm.’f Harfado //0 (/ 3. a/ 554 35

| 4

In accordance +o the qﬂ‘ Ammdmenl o¥ +he anl oﬁ R;ghm‘s, as it reads " The

. enomeration in +he Consh’mhon 5 of certain rights 4 shall not be construed +o, denﬂ

P} -

or disparage 9+h&rs retained by the PQOP\Q«,” i+ degr\s stades that the (listof laws)

.7 RO A
in 4ne Constitution, of (fixed , setHed) rights » shail nok be (interpreted) to (deprive)
or (\Essm, dggrade) others ('poss'ess'ed, reservid) by the people.,

The opinion of Hhe eourt in Hortado, as stated obovk s lhen aﬂalgz(qg +he doe

processes of the 5% and 142 Amendments, holds the phrase ™ we are to construe,” it
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then follows by Stating 4hat both Amendments contain due process and because the 5%
Amendment contains axpress decl aradions,” to * perpetuate Hhe institution of & Grand Jory,”

yek +he 14 B Amendment daes not , +hen 4he Gerand Jury musk only apply Yo federal

courts. Howevery when considering the grammadical evaluation of +he 5 Amendment,
previously presented o 4he Court in 4his dowment, m contrast 4o the opinion o¥ e court
in Htfﬁad.os one must concede +hak Hhe éou»rk uHimo&e;g m{s-m*rerg.)r&ed Hhe indention of
doe process in the, 5* Amend ment and he provisions mi&gin, it attaches 4o, Hos resulting
o the dcpriQaHon of the fundamental right of a Grand Jury proceeding s established and
settled by fmmemorial usage of English Common Laws, inherent Yo the citizens of
all United States, +herefore +hose individuals were deprived of ¥he guorantee set forth

in +the A& Apvendment, unequivoco\lhj as wells

W&éhing’ron State ysed the stondord set in Hurtado  five years prior o the
adoption of its Constitution in 1889, to construct ifs laws written in Arkicle T
seckion @5 and A6 , which deprives Its citizens the quaranteed fundamental
right of o Grand Jury Procudmg. The Stote ralies on +he Hourtado precedent and
As+ill considers it good law to support the prosecution of higher felony crimes by
information alone, without any equivalent preliminary proceeding to thaf of +he Grond

Jury s however thod mode of Pmcuding is contrary to he standard set focth in

Al
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The roli né in Hurtado v. Paop(eoF California shall not be despotic as Y These
later cases establish that notwithstanding the suweeping characker of 4ne language in the
Hurtado case, +he role laid down is not without exceph‘ons. The rule isan aid to
constrockion, and in some Cases may be conclusive, but it most 3{4ld to more. compelling
considerations whenever soch considerations exist. The fact that the right involved is of
such a character +hat it cannot be denied without vislading thase Y fondamental principles
of liberty and jostice which lie ad the base of all our civil and political institotions.”

Powell v. Alabama 77 LED 158,287 LS. af 67 (citing Herbert v. Louisiana
Q72 U.S. 312,316, 7/ LED 270,372, 48 ALR /{0, 47 Sct. /03)

The final decision in Horfado concludes +hat * We are unable to say #hat +he substitution

for a presentment or indictment of a Grand Jury proceeding by information ... is not due

process of law,” Zd at 538 and equally ¢h:ey were unable fo prove +hat it was in fact,
due process as well which brings this ruling info question, as the prosecution of falony
crimes by information must provide a 3rea+ek-va!ue of fundamental ri9h+ +han that
guaranteed by a Grand Jury proceeding, or else it is deemed contrary law as ! any
Thing in the Constitution or laws of any State to +he contrary notwithstanding , ”

which is unequivocaﬂy, without due process of law.

In a relatively recend case, the Supreme Court overfurned a nearly century old case
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Apodaca v. Oregon 406 U.S. HOH 5 which allowed #he accused fo be convicted by a hwo- third
maJ'Ori’_cg;urgverdid, however 4he court ruled that anything less than a unanimous verdict is
unconstitotional, and in+his case Justice Alito gave +his opinion: " Even now , our cases da not hold
bhat every provision of the Bill of Rights applies in the same way to the {ederal government and
the United States. A notable exception is the Grand Jury Clause of the 5* Amendment, a provision
that like the 6™ Amendment jury trial right, reflects +he importance that #he founding generation
attached 4o jury as safegoards against oppression. In Hurtado v. People of California I10

USS. 516y 538 (1884)  +he court held +hat 4he Grand Jory Clause does not bind the Stades and that

+heq moy substitute Prelimmarg hmring of which +he dedisien was based on reasoning that is not easy

to distinguish from Justice Powell$ opinion in Apodaca v. Oregon 406 U.S. 404, Hourtada v.
California remains goad low and s critically important to a8 stotes that allow defendants
to be prosecuted for o felony withovt a Grand Jury indictment. If we fook the some
approach to the Hortado question thalt the majon‘Jrg hakes in +his case, the holding

in that case could be called into ques’rion.” ramos$ v. Lovisiana # 18-5934, 139
Sct /318,203 L Ed 2d 563:20/9 (5. [£EXIS /833

C. Differences between fFederal and Stade Consfifufl‘onal provisions and the evaluation
of fondamental rights

Wosh‘mgfon State holds its own standard set in Sﬁﬁe v. Gunwall 106 Wn d

54,59,720 P2ad 808 (1886), which recommends six nonexclusive neviral criteria
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for defermining when and how +he Washington State Constitufion provides different

protection Jhan the United States (onstitution quarantees , listed as follows:

(4.) The texts

(&) Significant differences in pamlld provisions
(3.) State Constitution and Common Law history
(4.) Preexisting Stade law

(5.) Structoral differences be’fwun Stote and Federal Con$1‘¢+u+(ons
(6. ) Motters of particolar Stade interest

This standard shall be used $o evaluate Article I section 29 and QA6 of the
~ . Washington State Constitution, in comparison bo the Grand Jury Clavse of 4he 5™ Amendment

in +he United States Constitution , 40 determine whether or not fha Stote laws provide

different or less Pro+ec{-ioﬁ {0 its cihizens.

1.) Article T section 2D
N Offenses heretofore required +o be prosecuted by indictment may be prosecuted

N R . bg informodiony or by indicfmmi-,,_o.s shall-be Preécribed by law i

Arhde T section 2@

Y N6 Grand -Jury shall be dmwn or summonw in ang coung 9 zxcep+ +he superior
- Judge ’r‘mreowc sho\\ ovdar s

. &~ a -~ © o

5% Amendment
Y No person shall be held Yo answer for a capital, or otherwise infamous crime,

unfess on a presen+men+ or indickment of o Grand Jury i
a.) When analyzing +he significant differences between Articie T section 25 and

Qb in comparison tothe Grand Jon.j Clapse of the 5% Amendment, the provision in
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the 5 Amendment guarantees and requi res felony Crimes o be Prosecu+ed upon presentment

or indictment of o Grand Jury s whereos Article T seckion 36 farecloses on counties fo draw
or have o Grand Jury on standoy y except when a soperior covrt judge orders, and Article T
section 25 states -fe\emts ceimes +hot were mqoired Yo be prosecoted y Up unkil (heredofore)
His law s by indickment of a Grond Jury ¢ may be presecvted by informadion or indictment.
Therefore the Federal Constitution guarandees felony crimes Yo be prosecuted by a Grand Jury
indictments whereas +he Stade Constitution forecioses on Summaning o Grand Jory with exceptions
and felony crimes may be prosecuted by informodion or indictment , which leaves infarmation

as the primary form of Fmsuuhon. (nc+hin3 %uarchrus a pre(immzmd he,armg)

3.) The fundamental right guaranteed by a Grand Jury proceedmg‘, written in the S
Amendment y was established over 800 years age in English Common Lauo and is still
used foday in Anglo - American jurisprudence (History cited pgs. 8 =13 ), Washington

os a Territory,until ratifjcation of jts Constitution in 1841, still used tnis made of

~

proceeding , even for seven years ofter the precedent set
e® - ’ ~ e . “ . ) -7 A. - .‘ .

< L

i the roling of Hurtado v.
Catifornia . When Woshington established its Constitution, it complefely disposed of
s Grand T ury proceeding in Stote courts and substituted +hat mode of proceeding

with ¥ information filed by o proseeuting attorney ” as writfen in RCW 10.37.105.

4,) Washmq#on State has primacily prosecuted felony crimes by information
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alone 4 without the equwalem‘ of a preliminary hearing to that of a Grand Jury y since
the radification of iws State Constitotion.

5.) This section is same as (2.) as the 5= Amendment quocantees a Grand Jury

proceeding for prosecuting felony Crimes where the State does nok.

6.) Trne r_ndin interest of the State during construction of Article T section 25 and Q6

-~

of «"csﬁo;\sjri%u{(on, due to the foct Hu‘x{ majority of its population was ryral af Hhe Hme,

~

was to dispose of empaneling a Grand Jury by sobstituting indickment prosecutions with
information Yo expedite Stafe criminal o(djudioc&hm.

- Tt s indisputable thak Woshington Stote Lawy wohen considering the analyzation setin

-

-
- -

the Gunwall standard stoted above 4 does nof provide %g same quarantee towards the

Grond Jury procerding as was written in the 5® Amendment, 100 years prior +o

ratification of the Stoke Constitution . Tt must now be determined whether prosecuting
felony crimes by information provides individuals greater protection han Fnase fundomentol
rights quaranteed by o Grand Jury proceeding already established in English Common
Low many cenfuries ago.

Y The Doncan starndard wos designed 4o determine whether rights fundamental fo the
Americon stheme ot justice, are necessary o an Anglo- American regime of ordered

fiberty. This standard has four factors which are weighed +o defermine whether o
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Bill of Righfs provision warrants incorporation fo the N pDue Process Clouse ! of +he

4 Amendment of the United States Constitution,”

(1 )Tht rlgMS historical underpinning

(2.) State’s initial regard for the right in its Constitution
(3.) Recent trends and popular view regarding the right
(4.) Purpose served by +he right

State v Sieyes 168 Wn dd K76 (5009) (citing Duncan v. [ou/s/cma 39/ U.S. 145,
149, 885cf (444, 20 LED d 49/ (1968)

The Grand Jury Clavse of the 5% Amendment must now be applied fo the Duncak |
standard +o evaluate whether or nat #his provision warrants incorporation fo the due process
of the 14 ‘;’_Amendmznl.

1.) As Previouslg stated in?ha History of the Grand Juryy pages & 13 , this mode of

Proceeding'was established in English Common Law over 800 years ago s which Hhrough

jmmemorial usage and experencey it has proven fo be one of the fundamental principles
(n Anglo-Amen’can J‘urisPrudence that ensures and safeguards the liberties y inherent fo .nafional |
citizens, ensued upon the rotification of the Bill of Rights in the United States *Constitution
in 1791, and is Sh’// implemented foday.

2.) Due 4o the Preceden-l set by Hurtado v. California in 1884, Washington State sobstitutes

$he prosecotion of felony crimes by indictment of a Grand fury with information filed by

a prosecuting atforney.
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3.) Over +he last few years, naticnwide there has been an axponen'h'a/ increase of citizens,

from peaceful protests 4o riots and civil ypheoval, demanding that all of their Billof Rights
be protected and resjrored,ras the majority y voice many concerns of States encroaching and
Stripping Qway those rights conferred fo them by the Unided States Constitution. This concern
has been brought vp numerous imes through major news networks by not just average
citizens, bubgovernment officials as well including the President of Fhe Unjted States \
Donald Trump.

4) A Grond Ji ury procerding serves as a checks and balances procedure to profect Hhe accused
from hasty y malicious prosecutions, as well as & superior ?ac¥~¥indin3 process to deter mine if
probable cause exists, including +he abit(%g, with aid of counsel, +o confront and cross-

exomine the witnesses and accuserts), safequarding the innocent from sobjugation of

public ridicole ,unless by unanimous verdict of 120f his pears, prior to 4rial.

After weighing the four factors, estoblished while evaluating the Grond Jury Clqusé of
Fne 5% Amendment with +he Duncan standard , which was a standard set by +he United
Stotes Suprame Court in the cose of Duncan v. Louisiana o defermine whether or not
Hhe provision guaro\n‘aeei\ng atrial by jury, writhen in +he 6™ Amend ment, was o
fundomental right that binds o \fha'due process of the 14* Amendment, one must concede

Hhat equally as the holding of Duncan and English Common Law considered ne right
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to o trial by jury as fondamental +o those principles of ordered liberty fn Anglo-American

jurisprudence, the Grand Jury proceedingis o fundamentol right bhot shc;;bind to he Stotes
as welle

Nothing written in the United States Constitotion or any provision of its Bill of Rights
allows the prosecution of felony crimes by informokion, as wos established in English

Common Law 5 which is writhen in USC 1B § 555, that prosecuting crimes by

information is reserved for misdemeanars onlye However, even fhough +hat +his maode of

Procud(ng is nowhere writken in any provisions if apph'ed +o Hhe same standord set in

uacan, ik would ylkimadely fail and prove not o be & fundamental right as " Lord Coke

td

explains <. . he ' law of the land ' as expressed in +he Magna Charta., was intended
due process of law, ok i, by indickment ond presentment of-good and lawful men.
* And fucther, i (s stated, on +he avthority of Blackstone, +hat informations of every

kind are confined by the Constitutional Jaw o misdemeanors only. ” (4 B/. Com 310)

Hyrtado v. /’ego/e of Calitormia I8 LEDI232y 110 U.S. 5RR ( citing Jones V.
Fobbins 8 Gray 329)
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REASONS FOR GRANTING THIS PETITION -

This petition for Extraordinary Wreid as been brought forth upon +he discretionary

review ofthis court, inveking its on‘gma\jur‘nsdic’rion H\rough Article T section & of
Fhe United Stades Constitution, with aiq of its appeliate J’urisd iction, to evaluate the
questions c.md all Fag*s presented in this writ, and de‘rermin‘e with scruting, whether or
not the Grond Jury Provision of the S Amendment shal o&l@:h 4o Hhe due process clause
*of Hie 14 Amendment of +he United States Constitution. The ruling of Hurtadov. People of
California. 28 LED 232, 110 U.S. 516, 538, is also being cailed into question, when considering the
same approach of questioning taken by the majority in Ramos v. Louisiana # 18-59a4 39 Sct.

1318, 203 LEd 2d 5632019 U.S. LEXIS 1833, as He precedent set by Horfado v. Califemia

established ¥he new standard adopted into Washington State Law upon ratificotion of its Canstidution,
shaping the construction of Article I section @5 and 26 » which are the laws being challenged
in this petition, +hot deny its citizens the quarantee ofthe due'proce_ss of o qrand Jjury proceeding

- estoblished in Aaglo- American juri sp.rvdaf\ce. Due o +he complexity of the exceptional circomstances
that exist within the clue_sﬁons'o? $his writ and the Cm;ﬁh%ion_al laws being Challenged,, of the
State of Washingten as the adverse party in 4his petitiony the United States Supreme Court

halds the only jurisdiction as acfing authorify o review such Considerations of momentous
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concerns involving the deprivahbn of fundamental principles of lribeﬁg ;md ju’sh'ce which lie ot the
bose of all ur Civil ond political institutions.

In respect to current eventsy as well as modern views qnd concerns of the public, regarding 4he
encroachment by States upan those principles deemed so fundamental thot safeguard fhe rights of its citizens

to ensure ordered liberty , embedded in +he Billof Rights of the United States Conshtution, 4hrough ackions of

- a P -

Peacdul protest 4o civil upheaval , retrespectively speaking seciety is repeating apattern which wos o

’
o

precursor J‘rhadv led +o the rotification c;¥ \‘.he i4ﬁ Aman(; meat in 1868 . However Hhis trend seems 4obe spimling
out of cantrol as the seciety of foday appear to be more gnimus in &qr of oppression as well 0 the
Suppression and dissolution of infrinsic rights due to the perceived stigma given +o free governments

by their arbitrary octions. Bolante within our nation relies ypon %he“cohesive nadure of ol govemments

to cognitively dranscend beyond ¥ae Yipnidotions Presump’mouslg estoblished bg oppositions of

systematic process and reinstate such rights inherent fo citizens of all United Stades guaranteed

by +he Bill of Rights of the Unifed Stodes Constitution.

" We hold fhese fruths o be self-evident, that all men are created equals that +heyare endowed
by their creator with certain unalienable rights , that among these are life, Iibeﬂg and +he
pursuif of happiness. That +o secure these rights , governments are instituted among men,

deriving +heir just powers from ne consent of +he governed. Tnok whenever any form of government

becames destructive of these ends, it is the right of the people to alter or abolish i, and +o
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institute new government  laying its foundation on such principles and organizing its powers in such form,

as Yo them shall seem most fikely to effect their safety and happiness. .. bot when a long 4rain of abuses
and usurpations , pursuing invariably the some object evinces adesign to reduce tnem under absolute
despotism  itis their right, 1’"r is theic dutyy to throw off such government, and to provide new guards
for their foture Securi’r\j.”

Much like the peopte that broke away from fyronny and formed our naion inscribing inte +he

Declaration of Independance, fhe pleas of their endeavor fo achiieve a supreme scheme of justice fo
Secure certain rights that quarantee life, liberty and the pursuit of happiness, similarly Americons

today y Share some of he same struggles that inspirad such a substantial change. Our nationis

undoulbtedly broken s but not beyond repaic, as many significant trivmphs, are the resultof greot

endurance and Hie will +o persevere , throvgh untold suffrage. The fractures of soqe\Lg.com

only be mended by the mortice applied by government institutions through American jurisprudence,
as it om{j takes one just decision fo crente great change, immortal Hrough time.

By the pleas of this petitions as scribed by one man, for the voices of many, and
for future generations to comey it s respectfully requested that this court  as quardians
of those rights raoted in Jhe Billof Rights, and o prevent a miscarriage of justice from
occuring further, gront this petition and rgs%ore those fundamental rights quaranteed,

by Grand Jory proceedings, inherent Yo Cifizens in the Stote of Woshington.
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CONCLUSION

This PeHJrion for an Extracrdinary Writ of Mandamus and /or
) Prbhib’\‘rion should be 9ran+ed.

Respectfully sobmitted,

Seth Tlihibeoy

[

Date: 17" day of September, 2020
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Appendix B

Declaration of Explanation fo Relevance of this Petition

This Petition for Extracrdinary Writ of Manddmus and /or Prohibitian
is an original criminal /civil action brought forth in this court under the
jurisdichion of Article T seetion 2 of the United States Constitution. This
Pdihon is not & challenge of PQM-HoﬂU’é JpolgszmL and suthnce ,60 conviction, |
asking for discretianary review from this couet, Hherefore i does not meet the
criteria. 4o bu filed as o Wit of Certiori or Hobeas Corpus y s +he vre(iu‘ sought
is not redease fram confinpenunt. This pelition is brought forth to this coort against
Hy. Stade of Woshington , Ha Governor of the Sfmlt,jmj Trsler 4 and Robert W.
Fergoson 5 the AJnLor&ug .C-lumrod of the Stade 4 6s well y as adverse parties (n this
petition 5 challenging Article T section 25 and 26 of Washington State
Consttution.

Peditionar s respectfolly rquesting discredionacy review from this court upon
all gueskions ond. foat brought forth in this petition, with aid of its appellate
jorisdiction ru/(<wr'h<3 +he United Stafes Suprime Court decision of Hurtado
v People of Californio. 2B LED 333, 110 U.S. 516, 534 -38 (1884) (Appendix A).

This cose is relevant o the challenge of W%hinqkon Stoke faw 6s WQshinchon
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Stode holds e precedent set in Hurtado as valid faw to sopport the subsiitution
of the prdiminary proceeding of a grand jory with information filed by o

prosecuting atorne s s +his case sef the standard which (nfluenced the construddion

of Article T section 25 and 26 of +he Woshington Stode Constifotion, Seven
years priac to its rodificakion in 1801, Thercefore the laws being Challenged inhis
petition cannot be reviewed withoot gppellade review of Hortado v. Bople of
Californio.

The exceptional circomstances thot pertain fo 4his peh{ion are as follows ;
this Writ of Mandamus and Zor Prahibition is a mixed ceiminal / Q’v«'( petition
~ challenging the laws o€ Washington State solely. Washington Sfate will not
consider challenges of #ruse faws unlegs the decision of Hurtodo v. People of
California (s ovarturned , as the State considess rf valid law , therefore His pedition
cannot be {iled in any stade coort for fair adjudication or discredionary review.
The Stode Jows bting challenged in this petition are proven 4o be enforced without
‘dve process of law y 65 . "Sloe cannot ereode laws that deprive (s citizens of
Jheir fondamental righ‘?s coﬁ‘éerrzd by +he United States Constitution. Proseeuting
felonies by information alone most provide its ciizens grater protection, and or

o highar value of fundamental cights thaa that guaranteed by a grand jory
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Proceedinq a5 was determined by the Duncan standard in 4his petition, or else i+
[ contrany low withoot Hhe dve process of fow .-

Since this petition dots not 5 in whole fit the criteria for o § 1983 59& in
district court, _br habeas corpus # cannot be €iled in the district court. The only —
option for o petition of this nm‘o(e,; is 4o invoke +the United States Suprema
, Couvrth ori%ma\dﬁis&i&{m onder Article I section 2 of tha United Staks
Consﬂ%uﬂon y 4heough an Extracrd a'.rnomj Writ of Mandamus and /or Prohibition.
Peditioner is respetfully requesting the Coo-rﬂ through (ts appellate jurisdiction,

o review Hhe decision of Hurfode y. People of Califoraia with F-H'UL questions and
facts presented in this peditiony as questions of momuntous concerns have
aised pertaining to due process and the validity of the previcos Supreme
Court decision of Hurtodo. The relief sought in this \/\(r.H, (£ 4he coort
0gres o +he {octs relevant and Ha postore of this petition, /s 4o Mandate

the Stode of Woshingtan fo chzmge its laws ond quarantee o gtond Jory Procuding
In ail ?don% state @prf adjudications , and or prohibit +he Stade 4o tmmediodely
stop enforcing law that adlows indéviduals with all &@ged Ffelony chargeg%o be
prosecuted by information alone, filed by Prose,@éing cttornuys - The United

Stades Supreme. Court holds +he only autharity Jrhmugh e Oﬁ'qiﬂa( and
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aPPeJIOerJ'urisdich’on to grand this petition ond tha relief sought ago\mswLa

Slade as an adverse party

BY



