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JUDGMENT

In accordance with the decision of this court, the judgment of the district

court is affirmed.
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This judgment shall take effect upon issuance of this court's mandate in

accordance with Fed. R. App. P. 41.

/s/ PATRICIA S. CONNOR, CLERK
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Affirmed by unpublished per curiam opinion.
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Bobby Burghart, Appellant Pro Se.

Unpublished opinions are not binding precedent in this circuit.
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PER CURIAM:

Bobby Burghart appeals the distficvt court’s order dismissing his claims pursuant to

the Federal Tort Claims Act, 28 U.S.C. §§2671-2680 (2018), under 28 U.S.C.-

§ 1915(e)(2)(B) (2018), and granting summary judgment .on some of his claims under
Bivens v. Six Unknown Named Agents of f‘ederal Bureau of Narcotics, 403 U.S. 388
(1971), for failure to exhaust or on the merits, and a subsequent order granting summary
judgment to Defendants on the remaining deliberate indifference claims. We have
reviewed the record and find no reversible error. Accordingly, we affirm for the reasons
stated by the district court. Burghart v. Beyer, No. 5:17-ct-03048-BO (E.D.N.C. Sept. 28,
2018; Sept. 17, 2019). We dispense with oral argument because the facts and legal
contentions are adequately presented in the materials before this court and argument would

not aid the decisional process.

AFFIRMED
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The judgment of this court, entered March 16, 2020, takes effect today.

This constitutes the formal mandate of this court issued pursuant to Rule
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41(a) of the Federal Rules of Appellate Procedure.

/s/Patricia S. Connor, Clerk
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

NO. 5:17-CT-3048-BO

BOBBY BURGHART, )
Plaintiff, ;

V. ; ORDER
THOMAS KANE, et al., ;
Defendants. ;

Plaintiff, a federal inmate proceeding pro se, filed this civil rights action pro se pursuant to

Bivensv. Six Unknown Named A gents of Federal Bureau of Narcotics, 403 U.S. 388 (1971) and the
Federal Tort Claims Act (“FTCA™), 28 U.S.C. §§ 2671-2680. This matter is before the court upon |
the following motions: (1) plaintiff’s motions to serve additional defendants [DE-31, 32]; (2)
plaintiff’s motion for entry of default [DE-47]; (3) defendants’ motion to dismiss, or in the
alternative, for summary judgment' [DE-43]; (4) plaintiff’s motions for copies [DE-52]; (5)
plaintiff’s motion to appoint counsel [DE-56]; (6) plaintiff’s motion to exceed page limitation [DE-
59]; and (7) plaintiff’s motion for judicial notice [DE-61].

L | Statement of the Case

On February 21, 2017, plaintiff filed a Bivens complaint, alleging 17 claims against 14

defendants. [DE-1]. Among other things, plaintiff alleged defendants were deliberately indifferent

! The court treats defendant’s motion as one for summary judgment because it relies on
matters outside the pleadings. See Fed. R. Civ. P. 12(d).
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to his serious medical needs. On the face of his complaint, plaintiff concedes that he did not fully
exhaust his administrative remedies prior to filing suit. Id. at p. 17. However, plaintiff also alleges
defendants’ actions rendered the administrative remedy procedure unavailable to him. Id. at pp. 17,
46. |

Aiong with his complaint, plaintiffalso filed a motion to proceed without prepayment of fees
and a motion requesting a copy of complaint. [DE-2, 3]. Plaintiff’s motion to proceed without
prepayment of fees was allowed. [DE-11]. In retrospect, allowing this motion was premature at the
time, because plaintiff is subject to the “three strikes” provision of 28 U.S.C. § 1915(g).> See
Burghart v. United ‘States, Case No. 5:16-CT-3332-FL [DE-12] (listing cases and finding that
Burghart’s FTCA claim was batred pursuant to§ 1915(g)).

In response to order allowing him to proceed witilout the prepa&ment of fees, plaintiff filed
the first of several submissions réquesting that the court take judicial notice that he is unable to pay
the filing fee. [DE-12]. These filings request a full waiver of the filing fee, rather than simply
waiver of prepayment. Likewise, on July 11, 2017, plaiﬂﬁff moved to amend his complaint. [DE-
21]. Plaintiff’s proposed amendments did not assert new claims or na-me new defendants. Instead,
plaintiff set out to establish he was under imminent dénger of serious physical injury.

On Augﬁst 15, 2017, the court allowed plaintiff’s request for a copy of his complaint and

accompanying exhibits. [DE-22], pp. 1-2. However, the court notified plaintiff that he would be

2 Under the Prisoner Litigation Reform Act (“PLRA”), a prisoner cannot proceed without
the prepayment of fees “if the prisoner has, on 3 or more prior occasions, while incarcerated or
detained in any facility, brought an action or appeal in a court of the United States that was dismissed
on the grounds that it is frivolous, malicious, or fails to state a claim upon which relief may be
granted, unless the prisoner is under imminent danger of serious physical injury.” 28 US.C. §
1915(g).

Case 5:17-ct-03048-BO Document 62 Filed 09/28/18 Page 2 of 38
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required to pay for any additional copies. Id. In addition, the court denied plaintiff’s request for a
full waiver of the filing fee. Id. at p. 2. Plaintiff’s motion to amend was allowed as a matter of
course. Id. at pp. 2-3.

After addressing these motions, the court then conducted a frivolity review of plaintiff’s
claims. The court dismissed plaintiff’s claim alleging he has been denied access to the Federal
B;xreau of Prisons’ (“BOP”) Administrative Remedy Procedure (“ARP”) and that he was denied due
process when he lost his prison work assignment. Id. His remaining claims survived frivolity
review. Id. at pp. 4-5. Moreover, plaintiff alleged that defendants refused to treat his lower back
injuries. Due to this alleged lack of treatment, plaintiff argues that he is at serious risk of falling.
Am. Compl. [DE-21], pp. 3-4. In light of that allegation, the court found that plaintiff was under
imminent danger of serious physical injury, énd allowed plaintiffto proceed without the ;3repayment
of fees. '[DE-22], p. 3. Summons were returned executed for each of the defendants named in
plaintiff’s original complaint. [DE-28, 29].

Plaintiff filed a second motion to amend his complaint on September ‘1, 2017. [DE-27].
Given the liberal standard in favor of amendmen.t, the court allowed plaintiff’s motion, and directed
the clerk of court to docket thé filing as plaintiff’s operative complaint. [DE-30]. In large part, the
amended complaint simply elaborated upon his original claims. However, plaintiff added claims
against William O’Donnell and Stephanie Martin. Second Am. Compl. [DE-27], pp. 2, 4. In

addition, plaintiff purported to proceed under both Bivens and the FTCA. Id.atp. 1. O’Donnell and

Martin were added as parties to this action, but the United Statesj was not.?

3 The only proper defendant in an FTCA claim is the United States. See F.D.LC. v. Meyer,
510 U.S. 471, 477 (1994); Jackson v. Kotter, 541 F.3d 688, 693 (7th Cir. 2008); Maron v. United
States, 126 F.3d 317, 321-22 (4th Cir. 1997); 28 U.S.C. §1346(b).

Case 5:17-ct-03048-BO Documerli 62 Filed 09/28/18 Page 3 of 38
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In September, 2017, plaintiff filed two motions requesting that the court serve O’ Donnell and
Martin, [DE-31, 32]. On October 30,2017, the court issued summons to O’Donnell and Martin, and
these summons were returned executed in November, 2017. [DE-34, 38, 39].

In October, 2017 and December, 2017, defendants received extensions of time to answer
plaintiff’s second amended complaint. [DE-36, 42]. After the second extension, defendants’ answer
was dﬁe by January 5, 2018. [DE-42]. On January 2, 2018, plaintiff filed a motion for~entry of
default, arguing defendants failed to timely answer his claims. [DE-47]. Defendants filed the instant
motion for summary judgment on January 4, 2018. [DE-43]. Pursuant to Roseboro v. Garrison, 528
F.2d 309, 310 (4th Cir. 1975) (per curiam), the court notified plaintiff about the motion for summary
judgment, the consequences of failing to respond, and the response deadline [DE-48]. After
receiving two extensions of time [DE-51, 55], plaintiff filed two timely responses. [DE-58, 60]. At
the time he filed his responses, plaintiff also soughﬂleavcioexceed the page limitation of Local
Civil Rule 7.2(f).

On February, 2018 plaintiff sought court provided copies of all his previous filings and the
appointment of counsel. [DE-52, 56]. Finally, on May 4, 2018, plaintiff filed a motion requesting
the court take judicial notice of certair; facts. [DE-61]. Although the filing contains no explicit
request for relief, the tenor of the filing is that plaintiff again seeks either court provided copies
and/or full waiver of the filing fee.

These matters are now ripe for adjudication.

Case 5:17-ct-03048-BO Document 62 Filed 09/28/18 Page 4 of 38
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IL Statement of the Facts ~

In his first, third, and fourth claims®, plaintiff contends defendants violated his First
Amendment rights by “hamper[ing] . . . [his] right ‘of free speech and access to the Court.” Second
Am. Compl. [DE-27], pp. 7-12. In support of these claims, he asserts these defendants did not
provide plaintiff’s with adequate paper “to do legal research, draft legal papers or briefs, and/or hand
write their motions and/or briefs.” Id. at 7. He also claims they deprived him of legal research
materials. Id. atp. 9. Plaintiff also complains that defendants “turn off and/or unplug the law library
c:opier at 6:30 p.m.” Id. at p. 11.

In his sixth and twelfth claims for relief, plaintiff contends defendant Lindsay violated his
First Amendment rights by inspecting his outgoing legal mail on May 24, 2016.° Id. at pp. 14-15,
27-29. He alleges this also occurred on other occasions, but he does not provide any further dates
or descriptions. Id. Plaintiff’s: complaint does not identify:a legal claim:that-was frustrated or
impeded based on Lindsay’s inspection of his outgoing mail.

In his seventh and ninth claims, plaintiff contends that defendants retaliated against him for

exercising his First Amendment rights. Id. at pp. 16-18,20-21. Specifically, in his seventh and ninth

claims, plaintiff contends that, on January 6, 2017, he “was placed in the . . . Special Housing Unit

4 Plaintiff’s second, fifth, fifteenth, and twenty-fourth claims were dismissed by the court
on frivolity review. [DE-22]. In his second amended complaint plaintiff still describes these claims,
but then strikes through them with the notation “dismissed by the court.” Second Am. Compl. [DE-
27], pp. 8-9, 13-14, 32-34, 51-53. The court specifically denied plaintiff’s motion to amend to the
extent it sought to restore these claims. [DE-30].

5 Plaintiff alternately describes this incident as occurring on May 24, 2016 and May 24,
2017. Second Am. Compl. [DE-27], p. 15,27. This appears to be a typographical error, as plaintiff
is clearly describing the same occurrence. Moreover, if the incident occurred on May 24,2017, it
took place after plaintiff filed suit and is therefore unexhausted.

5
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(SHU) for inciting a work stopage.” Id. at p. 16. Plaintiff alleges that he obtained information on
Unicor work contracts througha Freedo.m of Information Act (“FOIA”) request. Id. atp. 1 7; 20-21.
Plaintiff asserts he was falsely accused of disser;ﬁnaﬁng that information in hobes of encouraging
other prisoners to stop working. Id. Similarly, in his thirteenth and twenty-sixth claim, plaintiff
alleges defendants denied him procedural due procdss prior to placing him in the SHU, in violation
of the Fifth Amendment.® Id. at pp. 29-30, 56-57. Plaintiff does not describe the conditions he faced
in the SHU. Finally, in his nineteenth claim, plaintiff alleges that his placement in the SHU violated
'/the Eighth Amendment. Id. at pp. 39-41. Plaintiff does not allege that the conditions in the SHU
were inhumane. Rather, he asserts his placement in the SHU createci:‘a situation that could have had
a negative result to his safety, welfare, and health.. . . [because a] charge of inciting a work stoppage-
could have caused the plaintiff’s security points to be raised and/or to be transferred . . . to high
security facility.” Id. atp. 40, .7 sl sl 0D A ol e il D SR
In his eighth, eighteenth, and twenty-';hird claims, plaintiff contends defendahts violated the

Eighth amendment because they were deliberatély indifferent to his severe back and sh-ouldér pain.’
Id. at pp. 18-19, 37-39, 49-51. In his eig}_lth claim, »plaintiﬂ’ alleges defendants were deliberatcly
indiff&ent to his back pain beginning in October 3, 2016. Id. at 18-19. In his eighteenth claim,

plaintiff contends that from April, 2015 through August, 2015 defendants were deliberately

¢ In his twenty-sixth claim, plaintiff brings his procedural due process claim under the

Fourteenth Amendment. Second Am. Compl. [DE-27], pp. 56-57. Because plaintiff alleges a claim

against federal actors, the Fifth Amendment is applicable. Davis v. Passman, 442 U.S. 228,239 n.,

"~ 18(1979) (extending Bivens to allow citizen’s recovery of damages resulting from a federal agent’s
. violation of the Due Process Clause of the Fifth Amendment).

7 Although plaintiff 'cduches his eighth claim as a retaliation claim, his allegations clearly
sound in deliberate indifference. Second Am. Compl. [DE-27], pp. 18-19.

e , 6
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indifferent to his lower back pain. Id. at pp. 37-39. In his twenty third-claim, plaintiff contends

defendants were deliberately indifferent to his back pain since June, 2016. Id. at pp. 49-51,

In his tenth and twenty-ﬁmt claims, plaintiff contends defendants violated his First |

Amendment rights when they retaliated against him by denying him a prison job. Id. at pp. 21-23,44-
47. Plaintiff claims they retaliated against him based on the numerous actions he has filed in federal
court, and also because of his FOIA request. Id.

In his eleventh claim, plaintiff asserts defendants violated his Fourth Amendments rights by
withdrawing funds from his prison account to pay plaintiff’s numerous court filing fees. Id. at pp.
24-27. This court, and others, have entered orders stating that “[i}f an inmate has been ordered to

make payments in more than one action or appeal in the federal courts, the total amount collected

for all cases cannot exceed 20 percent of the inmate’s preceding monthly income or trust account -

balance, as calculated under 28 U.S.C. § 1915(b)(1) & (2).” See, e.g., [DE-11];p. 2. Plaintiffalleges .

defendants have violated this order by, at times, withdrawing more than 20 percent. Second Am.

Compl. [DE-27], pp. 24-27.

In his fourteenth claim, plaintiff contends defendants violated his Fifth Amendment right to -

due process. Id. at pp. 30-31. Specifically, when plaintiff was placed in the SHU on January 6,
2017, these defendants confiscated a plastic bottle of mayonnaise. Id. at 31. Plaintiff contends the
mayonnaise was never returned. Id.

Inhis sixteenth claim, plaintiffalleges that defendants Fifth Amendment right to due process.
1d. at pp. 34-36. Specifically, plaintiff contends he purchased a copy card providing access to the
law library copier. Id. The card reader on the copier malfunctioned and was replaced. Id. at p. 35.

Plaintiff’s copy card did not work with the new reader, and plaintiff contends he was not refunded.

7 A
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Id. Inturn, in his seventeenth claim, he claims this deprivation also violated his Eighth Amendment

rights, because he “became stressed and frustrated whi@h resulted in severe migraines.” Id. ét p. 36.
In his twentieth claim, plaintiff é]leges defendants violated the Eighth Amendment because

Butner’s implementatiqn of the BOP*s nutritional plan is inadequate. Id. at 41-44. ’

In his twenty-second claim, plaintiff alleges defendants violated the Eighth Amendment
because they refuse to place “sex offenders in the same housing unit along with inmates that do not
have a problem with sex offenders.” Id. at p. 49.

Finally, in his twenty-fifth claim, plaintiff alleges a Fourteenth Amendment Equal Protection
Violation. Id. at pp. 53-56. He does not allege that he has been treated differently from others who
are sinﬁlmly situated. , A .

Defendants’ summary judgment mateﬁal@)n June 13, |
2014, the United States District Court for the Western District of Oklahoma convicted plaintiff of *
possession of child pornography and sentenced Hm to a term of 151-months’ impn'sonmentl. Petre

Aff. [DE-46-1] 4. He has been incarcerated at Butner since November 5, 2014. Id. 5. During

-his incarceration, plaintiff has filed 17 grievances through the BOP’s ARP. Id. 6. Of the claims

8 Plaintiff responded to defendants’ motion and his response included declarations and
exhibits. His exhibits are largely duplicative of materials and records already supplied by
defendants. His own declaration simply restates his deliberate indifference claim and does not refer
to any medical records. See, e.g., Def. Ex. [DE-60-2], pp. 3-4. He has also provided the declarations
of two other inmates. Id. at pp. 68-70. These declarations establish plaintiff has access to the ARP

- . and that these inmates saw him utilize it numerous times. Id. The declarations do not assert personal

knowledge of how any of plaintiff’s specifically grievances were resolved, or if they were fully
exhausted. Id. Likewise, while plaintiff’s exhibits establish he initiated the BOP’s ARP several
times, none of his filings establish he fully exhausted any grievances other than those described by
defendants. In sum, plaintiff’s filings are insufficient to create a material issue of fact. See
Thompson v. Potomac Elec. Power Co., 312 F.3d 645, 649 (4th Cir. 2002).

8
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described above, only plaintiff claims related to his medical care have been fully exhausted under
the BOP’s ARP. Id. 19 9-28.
& Plaintiff complained of back pain on June 2, 2015. Beyer Aff. [DE-46-13] § 6. Defendants

Sarah Beyer® and Jeff Derry’ examined plaintiff on June 9, 2015. Id. 7. Beyer administered a_

Wto manage plaintiff’s pain and ordered an x-ray of plaintiff’s lumbar spine. Id. The
x-rays showed some degenerative changes, but no evidence of fracture, pars defects, or subluxation.
Id. 78

On June 16, 2015 plaintiff reported that he still had back pain, and that the Toradol injection
did not provide relief. Id. § 9. Derry examined plaintiff the next day. Id. §10. Plaintiff reported
low back pain that radiated down his left leg, and requested a walker. Id. Derry prescribed Elavil
for pain relief, and referred plaintiffto physical therapy. Id. On June 22,2015, plaintiff was notified

that he would be evaluated by physical therapy staff as soon as possible, and that he should go to sick

&

call if he had more immediate needs. Id. § 11.

Plaintiff reported to sick call on June 26, 2015, repeating his complaints of back pain
radiating down his left leg. Id. §12. A non-defendant registered nurse examined plaintiff, and then
scheduled a follow up appointment. Def. Ex. 7 [DE-46-20], p. 3. Plaintiff was igstructed to return

immediately if his condition worsened. Id.

® Beyer is a licensed physician employed by the BOP. Beyer Aff. ’[DE-46-1 3199 1-2.

19 Derry was Commissioned Officer in the United States Public Health Service (“PHS™), and
was assigned to Butner as a nurse practitioner. Derry Aff. [DE-46-11] § 1-2. He has since retired.
Id. 91

Case 5:17-ct-03048-BO Document 62 Filed 09/28/18 Page 9 of 38
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On July 9, 2015, plaintiff complained that his referral to physical therapy was taking too long.
Beyer Aff. [DE-46-13] q 13. Plaintiff was notified the next day that it generally takes three to four
weeks for new patients to be seen by physical therapy. Id.

Deﬁy examined plaintiff again on July 13, 2015. Id. § 14. Plaintiff repeated his complaints
of back pain, stating that it was worsened by sfénding and relieved by sitting. Def. Ex. 9 [DE-46-22],
p. 2. Plaintiff also indicated that Elavil helped control the pain. Id. Derry instructed plaintiff to
follow-up with sick call as needed and to “watch callout” for his pending physical therapy referral.
Id.

On August 5, 2015, plaintiff again complained of the delay in being seen by physical therapy.
Beyer Aff. [DE-46-13] §.15. Petitioner was informed that the current wait time for initial physical
therapy evaluations was nov\; six to eight weeks. Id.

A physical therapist évaluated plaintiff on August 14, 2015. Id. §16. Plaintiff reported pain.
that started in his back and traveled down his left leg. 1d. The pain worsened with standing and
improved with waiking. 1d. At the time, plaintiff served as an inmate companion, which involved

assisting another inmate confined to a wheelchair. Id. Plaintiff denied any functional limitations that
p—

QP Q/(&E/ would prevent him from serving as an inmate companion. Id. Plaintiff was encouraged to lose

e

——

weight, and placed on an exercise and rehabilitation plan. Id. Plaintiff was scheduled for re-
evaluation in September, 2015. Id.

Qn August 25, 2015, plaintiff reported to physical therapy staff that he was complying with
the exercise and rehabilitation plan, but still experienced pain when he walked distances or had to
stand. Def. Ex. 12 [DE-46-25], p. 2. His pain was now affecting his sleep. Id. He requested “any

devices or items to help less[en] the pain I suffer, i.e. back brace, walker, additional mattress wedge.”

10
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Id. He did not want “to take a powerful medication to deal with the pain because of the addiction
possibilities.” Id. The physical therapist reviewed this note and indicated he would discuss these
matters with plaintiff at his follow up. Id. In addition, the physical therapist noted that a recent fall
likely exacerbated plaintiff’s symptoms, and that, in the future, plaintiff should immediately follow
up with sick call after a fall. Id.

The physical therapist examined plaintiff again on September 17,2015. Beyer Aff. [DE-46-
13] 9 19. Plaintiff reported compliance with his exercise and rehabilitation program, but little relief
in his pain. Id. After his examination, the physical therapist noted some objective improvement in
plaintiff’s pain management and ambulation tolerance. Def. Ex. 14 [DE-46-27], p. 3. Another 30
days of physical therapy was recommended. Id.

On October 2, 2015, Derry renewed plaintiff’s prescription for Ibuprofen. Def. Ex. 15 [DE-
46-28,p:2. - - - B R

' On October 6, 2015, plaintiff reported to the physical therapist that his left leg felt weaker,

and that walking had become more painful.  Def. Ex. 16 [DE-46-29], p. 2. Because of this pain,

plaintiff noted that he was only partially compliant with his exercise and rehabilitation regimen. Id.

Plaintiff again requested the provision of a walker or some other assistive device. Id. The physical

. therapist reviewed plaintiff’s note and indicated he would discuss these matters with plaintiff at his

\\ ,0%&5

next appointment. Id.
Plaintiff failed to report to a scheduled physical therapy session on October 8, 2015. Beyer
Aff. [DE-46-13] 1§ 22. On October 15, 2015, plaintiff reported for a physical therapy session, but

asked to be excused due to a headache. Id. 24.

™M ‘.61‘&1‘ N

11 ] —
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Derry examined plaintiff on October 16,2015, based on his complaints of right leg pain, right
shoulder pain, and migraines. Id. §25. Derry prescribed Propranolol for plaintiff’s migraines, and
ordered x-rays of plaintiff’s hip and shoulder. Id. In addition, Derry discontinged plaintiff’s

<<\.\\ prescription for Elavil. Id. Thg Elavil prescription was discpntinued because plaintiff routinely

&

Ao Q:mé' eclined to pick this medication up from Butner’s pill line. Id. § 26.
x> ﬁ The summary judgmenf record &oes not include medical records dated later than October,

2015.
.  Discussion

A.  Motions to Serve Addition Defendants

Plaintiff filed two motions requesting that the court serve his complaint upon O’Donnell and
Martin. [DE-31, 32]. The court thereafter issued summons to O’Donnell and Martin, and they were
returned executed. {DE-34, 38, 39]. Accordingly, these:motions are DENIED as moot. "

B. Motion for Entry of Default

Plaintiff seeks an entry of default against defendants. [DE-47]. However, defendants
responded to plaintiff’s second amended complaint in a timely fashion. [DE-43]. Accordingly,
plaintiff’s motion for entry of default [DE-47] is DENIED.

C.”  Motion for Copies

Plaintiff seeks copies of the documents he has filed with the court. [DE-52]. The court
allowed one request for copies as a courtesy. [DE-22]. However, in the same order, plaintiff was
advised that a pro se litigant is generally responsible fof properly maintaining legal records. See
Clegg-Ars v. Wiggins, No. 5:15-CT-3060-D, 2015 WL 4760705, at * 3 (E.D.N.C. Aug. 12, 2015).

Accordingly, the court notified plaintiffthat he would be required to pay for any further copies. [DE-

12
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22], pp. 1-2; see also 28 U.S.C. § 1914 n. 4 (District Court Miscellaneous Fee Schedule).
Accordingly, plaintiff’s renewed request for copies [DE-52] is DENIED.

D. Motion to Appoint Counsel

There is no constitutional right to counsel in civil cases, and courts should exercise their

discretion to appoint counsel for pro se civil litigants “only in exceptional cases.” Cook v. Bounds

518 F.2d 779, 780 (4th Cir. 1975). The existence of exceptional circumstances justifying
appointment of counsel depends upon “the type and complexity of the case, and the abilities of the
individuals bringing it.” Whisenant v. Yuam, 739 F.2d 160, 163 (4th Cir. 1984), abrogated on other

grounds by Mallard v. U.S. Dist. Court for the S. Dist. of Towa, 490 U.S. 296 (1989) (quoting Branch

v. Cole, 686 F.2d 264 (5th Cir. 1982)); see also Gordon v. Leeke, 574 F.2d 1147, 1153 (4th Cir.

1978) (“If it is apparent . . . that a pro se litigant has a colorable claim but lacks capacity to present

it, the district court should appoint counsel to assist him.”). Because plaintiff’s claims are not -

complex, and where he has demonstrated through the detail of his filings he is capable of proceeding

pro se, this case is not one in which exceptional circumstances merit appointment of counsel. Cf.

Evans v. Kuplinski, No. 16-6136, 2017 WL 5513206, at *3 (4th Cir. Nov. 17, 2017) (finding a case

presented exceptional circumstances when it implicated a legally complex tolling argument and

when plaintiff was severely mentally ill). Therefore, plaintiff’s motion to appoint counsel [DE-56]
is DENIED.

E. Motion to Exceed Page Limitation

Plaintiff requests leave for his summary judgment responses to exceed the page limitation
of Local Civil Rule 7.2(f). Thisrequestis ALLOWED, and the court has considered all the summary

judgment materials filed by plaintiff.

13
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F. Motion for Judicial Notice

- As noted, the court construes this filing as either a renewed reqﬁest for copies or a renewed
request to waive the. filing fee. Plaintiff’s request for copies is DENIED for the reasons t;.xplained
above. Moreover, as the court previously stated [DE-22], the PLRA provides that “prisoner(s] shall
be required to pay the full amount of a filing fee.” 28 U.S.C. § 1915(b) (emphasis added); see Torres
v. O’Quinn, 612 F.3d_2?;7, 241 (4th Cir. 2010) (;‘Congress [has] required that indigent prisoners
filing lawsuits be held 'responsible for the full amount of filing fees.”), abrogated on other grounds
by Bruce v. Saﬁuelé, 136 S. Ct. 627 (2016)). Thus, the PLRA permits a prisoner to file a civil action

/

without prepayment of fees or security, but requires the prisoner to pay the full amount of the filing

fee as funds are available. McDaniels v. Wright, No. 1:14-CV-03728-TLW, 2015 WL 10710269,
at*2 (D.S.C. Jan. 12, 2015). Accordingly, any relief sought in plaintiff’s motion for judicial notice
[DE-61]is DENIED. . . -, . - - . -t -

G. Motion for Summary Judgment

1. Standard of Review

Summary judgment is appropriate when there exists no genuine issue of material fact, and
the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a); Anderson v.
Liberty Lobby, 477 U.S. 242, 247 (1986). The party seeking summary jvudgment bears the burden
of initially coming forwafd and démoﬁstrating an absence of a genuine issue of material fact.
Celotex Corp. v. Catrett, 477 U.S.-3 17,323 (1986). Once the moving party has met its burden, the
nonmoving party then must affirmatively demonstrate that there exists a gehuine issue of material

fact requiring trial. Matsushita Elec. Industrial Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986). There is no issue for trial unless there is sufficient evidence favoring the non-moving party

14
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for a jury to return a verdict for that party. Anderson, 477 U.S. at 250. “When opposing parties tell

two different stories, one of which is blatantly contradicted by the record, so that no reasonable jury
could beliéve it, a court should not adopt that version of the facts for purposes of ruling on a motion
for smﬁmary judgment.” Scott v. Harris, 550 U.S. 372, 380 (2007).
2. Failure to Exhaust
Defendants allege that plaintiffhas largely failed to exhaust his administrative remedies. The
Prison Litigation Reform Act of 1995 (“PLRA”) states that “[n}o action shall be brought with respect

to prison conditions under section 1983 . . ., or any other Federal law, by a prisoner . . . until such

o

administrative remedies as are available are exhausted.” 42 U.S.C. § 1997¢(a); see Ross v. Blake,

136 S. Ct. 1850, 1856 (2016); Woodford v. Ngo, 548 U.S. 81, 83-85 (2006); Porter v. Nussle, 534

» 2
U.S. 516, 524 (2002). “[T]he PLRA’s exhaustion requirement applies to all inmate suits about
prison life, whether they involve general circumstances or particular episodes, and whether they

allege excessive force or some other wrong.” Porter, 534 U.S. at 532. The PLRA requires a prisoner

to exhaust administrative remedies “regardiess of the relief offered through administrative
procedures.” Booth v. Churner, 532 U.S. 731, 741 (2001). “[E]xhaustion is mandatory under the
PLRA and . . . unexhausted claims cannot be brought in court.” Jones v. Bock, 549 U.S. 199, 211

(2007); see Ross, 136 S. Ct. at 1856-57. Failure to exhaust administrative remedies is an affirmative

defense that a defendant must generally plead and prove. See Jones, 549 U.S. at 216; Wilcox v.

Brown, 877 F.3d 161, 167 (4th Cir. 2017); Custis v. Davis, 851 F.3d 358, 361 (4th Cir. 2017).

complaints. See 28 C.F.R. §§ 542.13—.}5.
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. First, an inmate normally must present his complaint informally to prison staff using

a BP-8 form. If the informal complaint does not resolve the dispute, the inmate may

make an “Administrative Remedy Request” to the prison Warden using a BP-9 form.

The BP-8 and BP-9 forms are linked. Both forms involve a complaint arising out of

the same incident and both must be submitted within twenty calendar days of the date

of that incident. 28 C.F.R. § 542.14(a). If the Warden renders an adverse decision

on the BP-9, the inmate may appeal to the Regional Director within twenty calendar

days of the date the Warden signed the response, using a BP-10 form. 28 C.F.R. §

542.15(a). The inmate may appeal an adverse decision by the Regional Director to

the Central Office of the BOP using a BP-11 form. Id.

Hill v. Haynes, 380 F. App’x 268, 269 n.1 (4th Cir. 2010) (per curiam) (unpublished).

The summary judgment record indicates plaintiff only fully exhausted the claims related to
his medical care. See Petre Aff. [DE-46-1]. However, plaintiff alleges the ARP was made
unavailable to him. In Ross, the Supreme Court emphasized the PLRA’s “mandatory language”
concerning exhaustion. Ross, 136 S. Ct. at 185657 (stating that “mandatory exhaustion statutes like
the PLRA establish mandatory exhaustion regimes, foreclosing judicial discretion™). Nevertheless,
the Court identified “three kinds of circumstances in which an administrative remedy, although
officially on the books, is not capable of use to obtain relief.” Id. at 1859. First, an administrative
remedy may be unavailable when “it operates as a simple dead end—with officers unable or
consistently unwilling to provide any relief to aggrieved inmates.” Id. Second, a remedy might be
“so opaque that it becomes, practically speaking, incapable of use” because “no ordinary prisoner
can discern or navigate it” or “make sense of what it demands.” Id. (citations omitted). Third, an
administrative remedy may be unavailable “when prison administrators thwart inmates from taking

advantage of a grievance process through machination, misrepresentation, or intimidation.” Id. at

1860; see Hill, 380 F. App’x at 270.
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Here, plaintiff allegations are insufﬁcient to indicate that the BOP’s ARP was unavailable.
On the contrary, plaintiff was able to use the ARP at least 17 times. Petre Aff. [DE-46-1] q 6.
Accordingly, plaintiff’s claims, other than those related to his medical care,@are DISMISSED for~
;_failure to exhaust~The court will nonetheless alternatively address the merits of plaintiff’s claims.
3. Ziglar’s Limitation on Further Extension of Bivens

In Bivens, the Supreme Court implied a private right of action under the
Fourth Amendment for an unreasonable search and seizure claim against FBI agents
for handcuffing a man in his home without a warrant. Since then, the Supreme Court
has recognized Bivens claims in only two other circumstances: (1) under the Fifth
Amendment’s Due Process Clause for gender discrimination against a Congressman
for firing his female secretary, Davis, 442 U.S. 228; and (2) under the Eighth
Amendment’s prohibition against cruel and unusual punishment against prison
officials for failing to ‘treat a federal inmate’s asthma, which led to his death[.]
Carlson v. Green, 446 U.S. 14 (1980). The Supreme Court has recently
re-emphasized that the courts should not imply rights and remedies as a matter of
course “no matter how desirable that might be as a policy matter, or how compatible
with the statute [or constitutional provision].” Ziglar v. Abbasi, 137 S.Ct. 1843, 1856
(2017). The Court has made clear that “expanding the Bivens remedy is now a
‘disfavored’ judicial activity.” Id. at 1857 (quoting Ashcroft v. Igbal, 556 U.S. 662,
675 (2009)). Now the only recognized implied rights of action are the narrow
situations presented in Bivens, Davis, and Carlson. If the asserted Bivens claim is not
one of the three Bivens-type actions previously recognized by the Supreme Court,
closer scrutiny is required. Id. Even though the Supreme Court has recognized
causes of action under the Fourth Amendment in Bivens, the Fifth Amendment in
Davis, and the Eighth Amendment in Carlson, “those cases do not guarantee that any
cause of action may lie under those amendments.” Sanford v. Bruno, 2018 WL
2198759 at *4 (E.D.N.Y. May 14, 2018).

Michelson v. Duncan, No. 1:17-CV-50-FDW, 2018 WL 4474661, at *3 (W.D.N.C. Sept. 18,2018).

Only plaintiff’s claims related to a denial of medical care squarely fall into a previ(;usly
recognized category. Given the rambling and disjointed nature of plaintiff’s allegations, it seems
unlikely his other claims would survive the heightened scrutiny now required by Ziglar. This

provides an alternative basis for dismissing his non-medical care related claims.
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4, Claims One@d Four: Denial of Access to the Courts
Plaintiff alleges defendants denied him access to the courts. As noted, this claim is
unexhausted. Mo’reovér, as with most prison functions, prison officials retain wide latitude in

administering programs and resources related to the right of access to the courts. Lewis, 518 U.S.

at 356-57; Gaston v. Taylor, 946 F.2d 340, 343 (4th Cir. 1991) (en banc). To prevail on a claim that
prison officials have denied him access to the courts, petitioner must “demonstrate that the alleged
shortconﬁngs in the library or legal assistance program hindered his efforts to pursue a legal claim.”
Lewis, 518 U.S. at 35 1 (establishing an ac@ injury requirement for legal access claims). Plaiﬁtiﬁ’ s
allegation that he was not provided all the writing mateﬁals and copies that he sought do not meet
this standard. Id. (“an inmate canx;ot establish relevant actual injury simply by establishing.that his
prison’s law library or legal _ﬂssistance program is subpar in some theoretical sense”). In addition,
petitioner fails'to identify gny speclﬁc mjury as a result of this alleged deptivation.. See Cochran.

v. Morris, 73 F.3d 1310, 1317 (4th Cir. 1996) (holding that, when alleging denial of access to the

courts, a prisoner must make specific allegations aI:d must also identify an actual injury resulting
from official conduct). On the contrary, plaintift’é numerous ﬁlin.gs'in this case, and his extensive
use of the ARP, belie his‘as.sertién'th/a:c deféndants denied him access to the courts. Acoordingly,
defendants ,'are entitled to Summ_ary judgment on these claims. -
5, cmm@and@lmpr;per Handling of Legal Mail

Similarly, plaintiff alleges defendants exaxﬁined his outgoing legal mail. This claim is
unexhausted. Furthérmore, isdiated incidents of mail rniéhandling, while ﬁot to be condoned, do not
rise to the level of a constitutibnal violation. See Davis v. Goord, 320 F.3d 346, 351 .(2d Cir. 2063)

(noting that “an isolated incident of mail tampering is usually insufficient to establish a constitutional
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violation.”); Gardner v. Howard, 109 F.3d 427, 430-31 (8th Cir. 1997) (holding that isolated,

inadvertent instances of legal mail being opened outside of an inmate's presence are not actionable);

Pearson v. Simms, 345 F.Supp.2d 515, 519 (D. Md. 2003) (holding that “occasional incidents of '

delay or non-delivery of mail” are not actionable under § 1983), aff’d, 88 F. App’x 639 (4th Cir.

2004); Bryant v. Winston, 750 F.Supp. 733, 734 (E.D.Va.1990) (holding that an isolated inident

‘of mail mishandling, which is not part of any pattern or practice, is not actionable under § 1983).

Furthermore, to the extent the mail at issue was legal mail, which may not be opened outside of the
presence of the prisoner-addressee, see, e.g., Wolff v. McDonnell, 418 U.S. 539, 575-77 (1974), to
state a claim for a constitutional violation, a plaintiff must show actual injury. See Lewis v. Casey,

518 U.S. 343, 350-54 (1996); Buie v. Jones, 717 F.2d 925, 926 (4th Cir.1983) (stating that “a few

isolated instances of plaintiff’s mail being opened out of his presence” that were “either accidental

or the result of unauthorized subordinate conduct . . . were not of constitutional mandate”). To show

actual injury, an inmatge must “demonstrate that a nonfrivolous legal claim had been frustrated or was

being impeded.” Casey, 518 U.S. at 353 (footnote omitted); Michau v. Charleston Cnty., 434 F.3d

725, 728 (4th Cir. 2006); Cochran v. Morris, 73 F.3d 1310, 1317 (4th Cir. 1996) (en banc).

Plaintiff’s allegations fall short of this standard. First, plaintiff only describes one incident
with any specificity, and therefore has not established a practice or pattern. Moreover, plaintiff has
not identified a nonfrivolous legal claim that was frustrated or impeded by the inspeétion of his

outgoing legal mail. As noted above, plaintiff’s filings in this case and his frequent use of the ARP

belie any assertion that prison officials set out to impede his pursuit of legal claims. Accordingly,

defendants are entitled to sﬁmmaly judgment on these claims.

6. Claim Seven, Nine, 13, 19, and 26: SHU related claims
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Plaintiff raises a number of claims based on his placement in the SHU. The court reiterates

these claims could be dismissed solely due to plaintiff’s failure to exhaust.

Regardless, plaintiff first alleges that his placement in the SHU violated his right to -
procedural due process. To prevail on a due process claim, plaintiff must demonstrate that he was
deprived of “life, liberty, or property” by governmental action. Beverati v. Smith, 120 F.3d 500, 502

(4th Cir.1997). In Wolff v, McDonnell '41 8 U.S. 539 (1974), the United States Supreme Court has

set forth the minimal procedural p;'btections that must be providcd to an .inmate deprived of a
constitutionally prptected liberty interest. Id. at 556-72. The due process pfbcedures required by
Wolff are not required unless the challenged diécipline “imposes atypical and signiﬁcant hardship
| on the inmate in relation to the ordinary incidents of prison life.” Sandin v. Conner, 515 U.S.
472(1995). Here, plaintiff alleges defendants’ actions led to his placement in the SHU, whibh does
not implicate a constitutionally protected liberty interest.!! See Sandin v. Conner, 515 U.S. 472,
483-84 (1995); Backey v. South.Carolina Dep’t. of Corrections, No. 94-7495, 1996 WL 1737, at *1
(4th Cir. Jan. 3, 1996) (allega'i:ions of wrongful placement in administrative segregation do not
involve the kind of significant or atypical hardship necessary to invoke due process rights).
Plaintiff also contends he was placed in the SHU in retaliation for exercising his
constitutional rights. A claim of retaliation is treated with skepticism in the prison context. Cochran

v. Morris, 73 F.3d 1310, 1317 (4th Cir. 1996) (noting that “[e]very act of discipline by prison

! The court notes that an inmate may have a liberty interest associated with disciplinary
segregation if inmate alleges that the restraints “‘impose[ ] atypical and significant hardship on the
inmate in relation to the ordinary incidents of prison life.”” Beverati v. Smith, 120 F.3d 500, 502
(4th Cir.1997) (quoting Sandin, 515 U.S. at 484). Here, as noted, plaintiff does not describe the
conditions in the SHU, and therefore has not established the conditions there posed an atypical or
significant hardship.

~
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| officials is by definition ‘retaliatory’ in the sense that it responds directly to prison misconduct”)
(citation omitted). For an inmate to state a colorable claim of retaliation, the alleged retaliatory
action must have been taken with regard to the exercise of some constitutionally protected right, or
the retaiiatory action itself must violate such a right. Adamsv. Rice, 40F.3d 72, 75 (4th Cir. 1994).

A plaintiff must allege specific facts supporting the claim of retaliation because bare assertions of

retaliation do not establish a claim of constitutional dimension. Id. at 74-75. Mere “temporal

proximity” between the inmate’s protected activity and the official’s allegedly retaliatory act “is
simply too slender a reed on which to rest” a retaliation claim. Wagner v. Wheller, 13 F.3d 86,

90-91 (4th Cir. 1993) (requiring plaintiff to show “a causal relationship between the protected

expression and the retaliatory action™). Here, as noted above, plaintiff’s placement in the SHU did

not present an atypical hardship. Thus, plaintiffhas not established that the alleged retaliatory action

violated a constitutional right. *~ -

Finally, plaintiff’s placement in the SHU did not violate the Eighth Amendment. Plaintiff
does not directly challenge the conditions in the SHU. Rather, he asserts that his plaqement in the
" SHU “could have” affected his security classification and place of copﬁnement. It is v;rell
established that an inmate does not possess a liberty interest ariéing from an assignment to é
particular custody level or security classification or a place of confinement. See Wilkinson v.
Austin, 545 U.S. 209, 221-222 (2065); Olim v. Wakinekona, 461 U.S. 238, 245 (1983); Meachum
v. Fano, 427 U.S. 215, 224-25 (1976). Even if he plaintiff did possess some interest in his security
classification and place of coﬁﬁnement, his allegation that placéfﬂgﬁf in the SHU “could have had”
negative consequences does not satisfy the objective component of an Eighth Amendment claim.

See Strickler, 989 F.2d at 1379.
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For these reasons, defendants are entitled to summary judgment on plaintiff’s claims related
to his placement in the SHU.
7. Claim Eight and 23: Deliberate Indifference to Serious Medical Needs
In his eighth and twenty-third claims, plaintiff contends defendants Beyer, Derry, Kilpatrick,
Kane, Caraway, and Andrews were deliberately indifferent to his back pain from approximately June
to October, 2016. Second Am. Compl. [DE-27], pp. 18-19, 49-51.
These claims are exhausted. As noted, plaintiff has fully exhausteda gﬁevance, initially filed
in December, 2(515, complaining the prison officials were ignoring his back pain. See Def. Ex. 6 .
[DE-46-7]. -This grievance foguses primarily, although not exclusively, on the delay in the
scheduling of his physical thera;/)y. Id. “[E)xhaustion is not per se inadequate simply because an
individual later sued was not named in the grievance.” Jones, 549 U.S. at 219. To satisfy the
exhaustion requirement, grievances must be sufficient in detail to-alert the pn'sop to the nature of the
wrong for which redress is sought. See Moore v. Bennette, 517 F.3d 717, 726 (4th Cir. 2008); Strong
v. David, 297 F.3d 64\'6, 650 (7th Cir. 2002). The court finds that the December, 2015 grievance was
sufficient to alert BOP officials that plaintiff sought redress for deliberate indifference to his severe
back pain. Accordingly, the court will not dismiss claims Eight and 23 for failure to exhaust.
“In order to make out a prima facie case that prison conditions violate the Eighth
Amendment, a plaintiff must show both ‘(1) a serious deprivation of a basic human need; and
(2) deliberate indifference to prison conditions on the part of prison officials.’  Strickier v. Waters,
989 F.2d 1375, 1379 (4th Cir. 1993) (quoting Wilson v. Seiter, 501 U.S. 294, 298 (1991)). The first
prong is an objective one—;he prisoner must show that “the deprivation of [a] basic human need was

objectively sufficiently serious”—and the second prong is subjective~the prisoner must show that
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“subjectively tﬁe officials act[ed] with a sufficiently culpable state of mind.” Id. (quotations
omitted).

- Plaintiff’s medical conditions satisfy the objective prong of the Eighth Amendment test.
Therefore, the court focuses on the subjective prong—whether defendant acted with deliberate
indifference to plaintiff’s serious medical needs. “[D]eliberate indifférence entails something more
than negligence, . . . [but] is satisfied by something less than acts or omissions for the very purpose

of causing harm or with knowledge that harm will result.” Farmer v. Brennan, 511 U.S. 825, 835

(1994). It requires that a prison official actually know of and disregard an objectively serious

“condition, medical need, or risk of harm. Id. at 837; Shakka v. Smith, 71 F.3d 162, 166 (4th Cir.

1995). Aninmate is not entitled to choose his course of treatment. See Russell v Sheffer, 528 F.2d

318, 318-19 (4th Cir. 1975) (per curiam). Likewise, mere negligence or malpractice in diagnosis or

treatment does not state a constitutional claim: -Estelle-v. Gamble, 429 U.S.-97, 105-106 (1976); -

Johnson v. Quinones, 145 F.3d 164, 168 (4th.Cir. 1998). In determining whether a prison official

is deliberately indifferent to a prisoner’s serious medical needs, the court generally may rely on

medical records concerning examination and treatment of the inmate. See Bennett v. Reed, 534 F.:

Supp. 83, 87 (E.D.N.C. 1981), aff’d, 676 F.2d 690 (4th Cir. 1982); see also, Dulany v. Carnahan,

132 F.3d 1234, 1240 (8th Cir. 1997) (“In the face of medical records indicating that treatment was
provided and physician affidavits indicating that the care provided was adequate, an inmate cannot
create a question of fact by merely stating that she did not feel she received adequate treatment.”).

As an initial matter, during the time relevant to plaintiff’s complaint, defendants Derry and

Kilpatrick were active duty Commissioned Officers of the PHS. Derry Aff. [DE-46-11] | 4;

_ Kilpatrick Aff. [DE-46-12] 1. The Public Health Service Act grants Derry and Kilpatrick absolute
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immunity from a Bivens claim. See 42 U.S.C. § 233(a); see also_ Hui v. Castaneda, 559 U.S. 799,

812 (2010) (“[T]he immunity provided by § 233(a) precludes Bivens actions against individual PHS
officers or employees for harms arising out of conduct described in that section.”); Rylee v. Johns,
No. 5:11-CT-3010-BO, 2012 WL 2154023, at *2 (E.D.N.C. June 13, 2012) (“As a commissioned
officer in the Public Health Service (“PHS”) one is entitled to absolute immunity from suit other than

under the Federal Tort Claims Act”). Accordingly, plaintiff’s Bivens claims against Derry and

Kilpatrick are DISMISSED.
Likewise, plaintiff fails to describe any specific personal involvement of Kane, Caraway,

Kane, or Andrews with regard to these claims. Accordingly, plaintiff’s Bivens claims against Kane,

Caraway, Kane, and Andrews are similarly DISMISSED.

With regard to plaintiff’s deliberate indifference claims against Beyer in claims eight and 23,
the medical record submitted by defendants only addresses plaintiff’s medical care through October,
2015, and these claims allége denials of care that occurred in 2016. On this record, Beyer is not
entitled to summary judgment.

Nor is Beyer entitled to qualiﬁegl immunity at this stage of the proceedings. The doctrine of
qualified immunity provides that “government officials performing discretionary functions generally
are shielded from liability for civil damages insofar as their conduct does not violate clearly
established statutory or constitutional rights of which a reasonable person would have known.”
Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982); see Brandon v. Holt, 469 U.S. 464, 472-73 (1985). -
Qualified immunity protects “all but the plainly incompetent or those who knowingly violate the
law.” Malley v. Briggs, 475 U.S. 335, 341 (1986); sce Pearson v. Callahan,  U.S.__ ,129 8.

Ct. 808, 815 (2009). Qualified immunity protects law enforcement officers from “bad guesses in
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gray areas” and ensures that they are only “liable for transgressing bright lines.” Maciariello v.
Sumner, 973 F.2d 295, 298 (4th Cir. 1992). The purpose of qualified immunity is to “remove most
civil liability actions, except those where the official clearly broke the law™ Slattery v. Rizzo, 939
F.2d 213, 216 (4th Cir. 1991).

In evaluating qualified immunity, a court initially may &termine whether the plaintiff has
alleged or shown a violation of a constitutional right at all. See Pearson, 129 S. Ct. at 818. If the
court determines that no constitutional right was violated, “that ends the matter, and the official is

entitled to immunity.” Saucier v. Katz, 533 U.S. 194, 199 (2001), overruled on other grounds by

Pearson, 129 S. Ct. 808. If the court determines that a constitutional right was violated, the court
proceeds to determine if that right was clearly established at the time of the alleged violation. As
for the “clearly established right” prong,
the right the official is alleged to have violated . . . must be sufficiently clear that a
reasonable official would understand that what he is doing violates that right. The
relevant, dispositive inquiry in determining whether a right is clearly established is
whether it would be clear to a reasonable officer that his conduct was unlawful in the
situation he confronted.

Saucier, 533 U.S. at 202 (quotations and citations omitted); see, e.g., Cloaninger ex rel. Estate of

Cloaninger v. McDevitt, 555 F.3d 324, 331 (4th Cir. 2009). The right is defined ““at a high level of

particularity.” Edwards v. City of Goldsboro, 178 F.3d 231, 250-51 (4th Cir. 1999). For aright to

be clearly established, it must “be clear to a reasonable officer that his conduct was unlawful in the

situation he confronted.” Saucier, 533 U.S. at 202. Here, plaintiffhas plausibly alleged the violation

of a clearly established right, and Beyer is not entitled to qualified immunity on this record.
Accordingly, the court ALLOWS in part and DENIES in part defendants’ motion for

summary judgment with regard to plaintiff’s eighth and twenty-third claims. Plaintiff’s claims
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against Derry, Kilpatrick, Kane, Carraway, and Andrews are DISMISSED. Defendants’ motion for
summary judgment is DENIED, without prejudice, with regard to plaintiff’s eighth and twenty-third
claims against Beyer. In this posture, Beyer may file a renewéd motion for summary j—udgment no
later than 21 days after the entry of this order.
8. Claim 10 and 21: Retaliation

Plaintiff also contends defendants retaliated against him by denying him a prison job. These
claimsare unexhaustgd. Furthermore, plaintiff has no constitutionally protected interest in obtaining
a prison work assignment. See, e.g., McKune v. Lile, 536 U.S. 24, 38 (2002) (a prisoner has no
constitutional right to the opportunity to participate in vocational, educational, recreational, and

rehabilitative programs); O’Bar v. Pinion, 953 F.2d 74, 84 (4th Cir. 1991); Backus v. Ward, No.

98-6331, 1998 WL 372377, at *1 (4th Cir. June 8, 1998) (per curiam) (unpublished) (citing Sandin

v. Conner, 515U.S. 472; 486-87 (1995); Bulger v.-U.S. Bureau of Prisons, 65 F.3d 48, 50 (5th Cir.

1995) (finding that federal prisoner did not have a legitimate claim of entitlement to continuing his
Federal Prison Industries employment); Laroque v. Beck, No. 5:09-CT-3025-H, 2009 WL 6617608,
at *1 (E.D.N.C. Mar. 3, 2009) (rejecting prisoner’s § 1983 “claim[] that because he does not have
a job assignment, he has lost 14 days ‘earned time credit’ which would have been deducted from his
maximum sentence”). Accordingly, the alleged retaliatory action did not violate a constitutional

right, and defendants are entitled to summary judgment on these claims. Adams, 40 F.3d at 75.

9. Claim 11: Fourth Amendment Violation
Plaintiff alleges defendants violated the Fourth Amendment in the manner they collected

various filing fees from him. This claim is unexhausted.
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Furthermore, the Supreme Court addressed the collection of inmate filing fee payments,

pursuant to 28 U.S.C. § 1915(b)(2), in Bruce v. Samuels, 136 S. Ct. 627 (2016). In Bruce, the

Supreme Court concluded that § 1915(b)(2) orders a “a per-case approach under which a prisoner
would pay 20 percent of his monthly income for each case he has filed.” Bruce, 136 S. Ct. at 629
(“We hold that monthly instalhnént payments, like the initial partial payment, are to be assessed on
a per-case basis. Nothing in § 1915’s current design supports treating a prisoner’s second or third
action unlike his first lawsuit.”). Thus, notwithstanding the language of this court’s order, plaintiff
does notidentify a violation of constitutional dimensions. Even ifdefendants’ collection of the filing
fee was unconstitutional, the Fourth Circuit has held the remedy for such a violation is an abatement

in the collection of filing fees from an inmate’s trust account. Torres, 612 F.3d at 252; Nunn v.

Keller, 5:10-CT-3211-FL, 2012 WL 1802076, at *1 (E.D.N.C. May 17, 2012) (declining td refund
filing fee). In this posture, defendants are entitled to summary judgment on this claim.
10.  Claim 14 and 16:Due Process Violation Based on Deprivation of Property
Plaintiff alleges that he was deprived of his personal property without due process of law in
. violation of the Fifth Amendment. These claims are unexhausted.
Moreover, the United States Supreme Court has held that prisoner claims for loss or
confiscation of personal property are not cognizable as constitutional due process claims where

sufficient post-deprivation remedies are available. See Hudson v. Palmer, 468 U.S. 517,533 (1984).

Although the United States Court of Appeals for the Fourth Circuit has not specifically addressed
this issue, numerous courts have found that BOP’s ARP provides sufficient post-deprivation

remedies for federal prisoners such that a Bivens Fifth Amendment due process claim is not

available to them for wrongful detention or loss of personal property. See, e.g., Hidalgo v. Fed.

27

Case 5:17-ct-03048-BO Documen}g%Z Filed 09/28/18 Page 27 of 38
B -

o



Bureau of Prisons, No. 11-153, 2014 WL 37050, at *4 (S.D.W. Va. Jan. 6, 2014) (finding BOP’s
ARP sufficient post-deprivati(;n remedy); Maﬁning v. Booth, No. 04-2730, 2005 WL 1200122, at
*2 (D.Md. May 20, 2005) (same); Bigbee v. United States, 359 F. Supp. 2d 806, 809-10
(W.D.Wis.2005) (same). Thus, because plaintiff has sufficient post-deprivatio';l remedies available
through BOP’s ARP, and because plaintiff is clearly able to use the ARP, defendants are entitled to
summary judgment on these claims.
11. Claim 17: Iéighth Amendment Violation

Plaintiff contends that defendants violated the Eighth amendment when they denied him a
refund for his copy card, because the denial caused him stress. He further alleges that this stress led
to migraine headaches. This claim is unexhausted.

Regardless, the Eigliﬂx Amendment “protects inmates from inhumane treatment and
conditions while imprisoned.”- Williams v-Benjamin; 77 F:3d 756, 761 (1996). ~As noted above,

to make out an Eighth Amendment claim, plaintiff must demonstrate a serious deprivation and

déliberate indifference on the part of defendants. Strickler, 989 F.2d at 1379.

The court will assume without deciding that deprivation plaintiff describes is objectively
serious. Nonetheless, plaintiff has failed to demonstrate that thesé defendants acted with a
suﬁici;antly culpable state of mind. -Plaintiff does not allege, and the summary judgment record does

not indicate, that these defendants had actual subjective knowledge that the denial of a refund would

cause plaintiff migraines. See Farmer, 511 U.S. at 837; Shakka, 71 F.3d at 166. Acc'ordingly;
defendants are entitled to summary judgment on this claim.

12. Claim 18: Deliberate Indifference to Serious Medical Needs
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In his eighteenth claim, plaintiff contends that from April, 2015 through August, 2015
defendants were deliberately indifferent to his lower back pain. Id. at pp. 37-39. Plaintiff exhausted
his administrativé remedies regarding this claim. Petre Aff. [DE-46-1] 9 18.

The crux of this claim is that defendants delayed unnecessarily in scheduling his physical
thérapy sessions. This allegation fails to establish deliberate indifference. As noted above, while
plaintiff awaited physical therapy, he was routinely examined, underwent diagnostic testing, and
provided with medication to alleviate his pain. The medical record establishes that no defendant
actively disregarded plaintiff’s medical conditions during th1s time period. Accordingly, defendants
are entitled to summary judgment on plaintiff’s eighteenth claim.

13.  Claim 20: Inadequate Nutrition
Plaintiff allegés that Bunter’s implementation of the BOP’s nutritional plan is inadequate.

“Allegations of inadequate food for human nutritional needs orunsanitary food service facilities are

sufficient to state a cognizable constitutional claim, so long as the deprivation is serious and the ‘

defendant is deliberately indifferent to the need.” Wilson v. Johnson, 385 F. App’x 319, 320 (4th

Cir. 2010) (per curiam) (unpublished); Shrader v. White, 761 F.2d 975, 986 (4th Cir. 1985); Bolding

v. Holshouser, 575 F.2d 461, 465 (4th Cir. 1978); see Wilson v. Seiter, 501 U.S. 294, 298 (1991);
Brown v. Brock, 632 F. App’x 744, 747 (4th Cir. 2015) (per curiam) (unpublished). However,
prisoners are not entitled to be served particular foods, so long as the diets they receive are
nutritionally adequate. See Escalante v. Huffman, 2011 WL 3107751, at *9 (W.D. Va. July 26,

2011).
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Plaintiff has not exhausted this claim. Petre Aff. [DE-46-1] 1Y 27-28. Because the summary
judgment record alone would not entitle defendants to judgment in their favor, this claim is
dismissed solely based on plaintiff’s failure to exhaust.

14.  Claim 22: Failure to Properly House Sex Offenders

In his twenty-second claim, plaintiff identifies a host of potential problems that correspond
with the stigma of being identified as a sex offender. These claims are unexhausted. Other than
noting these problems could potentially occur, he dqes not identify any objective harm he has
sustained, nor does he allege that the named defendants were subjectively aware of any specific risk
of harm.

Moreover, the relief plaintiff seeks for this claim is different housing. Asnoted, plaintiffhas
no constitutional entitlement to a specific security classification or housing situation. See Wilkinson,

545 U.S. at 221-222; QOlim, 461 U.S. at 245; Meachum, 427 U.S. at 224-25. -Accordingly,

defendants are entitled to summary judgment on this claim.
15.  Claim 25: Equal Protection

Plaintiff alleges defendants denied him equal protection, although he does not describe
precisely how. This claim is unexhausted.

Furthermore, the Equal Protection Clause provides that a state may not “deny to any person
within its jurisdiction the equal protection of the laws.” U.S. Const. amend. XIV, § 1. To that end,
the Equal Protection Clause provides that “all persons similarly situated should be treated alike.”
Cig of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985). Ger;eral.ly, in order to establish
an equal protection claim, a plaintiff “must first demonstrate that he has been treated differently from

others with whom he is similarly situated and that the unequal treatment was the result of intentional
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or purposeful discrimination. If a plaintiff makes this showing, the court proceeds to determine
whether the disparity in treatment can be justified under the requisite level of scrutiny.” Veney v.
Wyche, 293 F ;3d 726, 730-31 (4th Cir. 200\2) (internal quotation omitted); Morrison v. Garraghty,
239 F.3d 648, 654 (4th Cir. 2001).

Plaintiff has not made the requisite showing to establish an equal protection claim, Plaintiff

has produced no competent summary judgment evidence showing that any BOP policy was

selectively enforced against him, or that similarly-situated inmates were treated differently.

Plaintiff’s only evidence supporting his equal protection claims are his conclusory assertions with
little elaboration. Such evidence is not sufficient to withstand summary judgment. See Causey v.
Balog, 162 F.3d 795, 802 (4th Cir. 1998) (holding plaintiff’s “conclusory statements [alleging

discrimination], without specific evidentiary support” were insufficient to withstand motion for

summary judgment); Carter v. Ball, 33 F.3d450, 461-62(4th Cir.'1994) (holding “vague allegations™

. of discrimination that are “not substantiated” by record evidence are not sufficient to create triable
‘ issué of fact). Accordingly, defendants are entitled to summary judgment on this claim.

16.  Qualified Immunity .
The standard for qu‘aliﬁed immunity was summarized above. With the exception of

plaintiff’s eighth, twentieth, and twenty-third claims, plaintiffhas failed to demonstrate the violation

.of a clearly established constitutional right. Therefore, defendants are alternatively entitled to |

qualified immunity on all claims other than plaintiff’s eighth, twentieth, and twenty-third claims.

17.  Plaintif®s FTCA claims
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Plaintiff amended his complaint to allege FTCA claims. Second Am. Compl. [DE-27], p.
1. The United States has not been served, and plaintiff’s FTCA claims were not addressed in
defendants’ summary judgment motion.

However, § 1915(e)(2) provides that the court “shall dismiss the case at any time if the court
determines that . . . the action . . . fails to state a claim on which relief may be granted.” Id.

(emphasis added); see also De’Lonta v. Angelone, 330 F.3d 630, 633 (4th Cir. 2003). Because a

complaint can be reviewed for frivolity at any time, the court revisits its initial review of plaintiff’s
FTCA claims.

A complaint states a claim if it contains “sufficient factual matter, accepted as true, to ‘state
a claim to relief that is plausible on its face.”” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009) (quoting

Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)); see also De’Lonta, 330 F.3d at 633 (holding

district court’s review under § 1915(e)(2) for failure to state a claim uses same standard applicable
to motion to dismiss under Federal Rule of Civil Procedure 12(b)(6)). “Facial plausibility is
established [where] the factual content of a complaint ‘allows the court to draw the reasonable

inference that the defendant is liable for the misconduct alleged.”” Nemet Chevrolet, Ltd. v.

Consumeraffairs.com, Inc., 591 F.3d 250, 256 (4th Cir. 2009) (quoting Igbal, 556 U.S. at 678).

All of plaintiff’s claims are based on alleged constitutional violations. Federal inmates may
file claims of liability against the United States under the FTCA but may not éssert claims of
personal liability against prison officials for violations of their constitutional rights. See Carlson v.
Green, 446 U.S. 14, 21-23 (1980); Kaufman v. United States, No. CV 1:12-0237, 2012 WL
12930837, at *2 (S.D.W. Va. Mar. 20, 2012). Therefore, Supreme Court has held that federal

constitutional tort claims are not cognizable under the FTCA. FDIC v. Meyer, 510 U.S. 471,477-78
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(1994) (“By definition, federal law, not state law, provides the source of liability for a claim alleging
the deprivation of a federal constitutional right.... [T]he United States simply has not rendered itself

liable under § 1346(b) for constitutional tort claims.”); Harris v. United States, No. 3:10CV27,2010

WL 2733448, at *3 (E.D. Va. June 8, 2010) (“The United States Supreme Court has held that federal

constitutional tort claims are not cognizable under the FTCA™), report and recommendation adopted,
No.3:10CV27,2010 WL 11566022 (E.D. Va. July 9,2010), aff’"d, 417 F. App’x 285 (4th Cir. 2011).

To the extent plaintiff’s claims can be construed as a claim that defendants negligently
handled his property, the FTCA does not apply to “[a]ny claim arising in respect of . . . the detention
of any goods, merchandise, or other property by an officer of customs or excise or any other law
enforcement officer.” 28 U.S.C. § 2680(c). This exclusion api)lies to all law enforcement officers,
including BOP officers. Aliv. Fed. Bureau of Prisons, 5.52 U.S. 214,228 (2008). It extends to any
claim “arising out of” a detention of property, including “a claim resulting from negligent handling
or storage of detained property.” Kosak v. United States, 465 U.S. 848, 854 (1984). “[E]ven
intentional torts committed by law enforcement officers are exempt from FTCA suits when such
torts were committed during circumstances that would warrant a detention-of-goods exception.”

Davila v. United States, 713 F.3d 248, 256 (5th Cir. 2013). Thus, if a BOP employee’s actions are

“related to [his] duties in inspecting and inventorying prisoner property,” there is no waiver of
sovereign immunity even if the employee’s possession of the property is “tortious” and “wrongful.”
Krug v. United States, 442 Fed. App’x. 950, 951 (5th Cir. 2011) (per curiam) (unpublished).
Accordingly, the goyemmen-t’_é alleged mishandling of plaintiff’s personal property fails to state a

claim. See Padilla v. Morgan, No. 4:14-CV-04045-RMG, 2015 WL 5996181, at *2 (D.S.C. Oct. 13,

2015) (unpublished) (dismissing FTCA claim where “the alleged intentional destruction of property
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occurred during a routine search of Plaintiff's cell.”); Szymanski v. Fed. Bureau of Prisons, No. CV
5:15-11621, 2015 WL 6125256, at *2 (S.D. Wf Va. Sept. 21, 2015) (unpublished) (“FTCA actions
involving the detention or mishandling of personal property by prison officials are subject to
dismissal.”), report and recommendation adopted, No. 5:15-CV-11621,2015 WL 6126842 (S.D. W.
Va. Oct. 16, 2015) (unpublished).

Plaintiff’s claims based upon his placement in the SHU and related matters likewise cannot
support a FTCA claim. Pursuant to the discretionary function exception, the United States is not
liable under the FTCA for “[a]ny claim based upon . . . the exercise or performance or the failure to
exercise or perform a discretionary function or duty on the part of a federal.agency or an employee
of the Government, whether or not the discretion involved be abused.” 28 U.S.C. § 2680(a). “The
discretionary function exception ‘marks the boundary between Congress’ willingness to impose tort
liability upon the United States and its desire to protect certain governmental activities from
exposure to suit by private individuals.”” Holbrook v. United States, 673 F.3d 341, 345 (4th Cir.

2012) (quoting United States v. S.A. Empresa de Viacao Aerea Rio Grandense (Varig Airlines), 467

U.S. 797, 808 (1984)).
Courts have routinely held that decisions regarding inmate placement and classification fall

within the discretionary function exception to the FTCA. See Santana-Rosa v. United States, 335

F.3d 39, 44 (1st Cir. 2003); Little v. United States, Civil Action No. 5:11CV41,2014 WL 4102377,

at*6 (N.D. W. Va, Aug. 18, 2014); Hernandez v. United States, Civil No. 1:12-CV-647, 2013 WL
5508010, at *9 (M.D. Penn. June 18, 2013) (“BOP’s actions in transferring, classifying, and placing
prisoners . . . are acts that come within the discretionary function exception.”); Zander v. United

States, No. 1:12CV700, 2016 WL 1312029, at *7 (M.D.N.C. Mar. 31, 2016), aff’d, 671 F. App’x
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80 (4th Cir. 2016), cert. denied, 137 S. Ct. 1594 (2017). Likewise, the FTCA is not the proper

vehicle for challenging disciplinary proceedings. Evans v. United States, No. 3:15CV64, 2016 WL

11431652, at *7 (N.D.W. Va. Apr. 11,2016) (finding that attempt to overturn disciplinary action not

appropriately brought in a FTCA action), report and recommendation adopted, No. 3:15-CV-64,

2016 WL 4581339 (N.D.W. Va. Sept. 2, 2016), 2f°d, 671 F. App’x 186 (4th Cir. 2016), cert. denied

138 S. Ct. 189 (2017).

Any claim that plaintiff was negligently denied a prison work assignment is likewise covered
by the discretionary function exception. Courts have consistently held that the decision to assign or
remove an inmate from a prison job is subject to the discretionary function exception. See

Middleton v. United States Federal Bureau of Prisons, 658 F. App’x. 167, 170 (3rd Cir.

2016)(finding that the act of assigning an inmate to a prison job is covered by the discretionary

fiiction exception); Santana-Rosav. United States, 335 F.3d 39, 44<(1'st Cir. 2003) (same); Vickers

v. United States, 228 F.3d 944, 950-51 (9th Cir. 2000)(noting various courts have held that decisions
relating to the hiring, training, and supervision of employees usually involve policy judgments of the
type Congress intended the discretionary funcﬁon exception to shield); Richman v. Straley, 48 F.3d
1139, 1146 (10th Cir. 1995) ( “Decisions regarding employment and termination are inherently
discretionary.”); Tonelli v. United States, 60 F.3d 492, 496 (8th Cir.1995) (“Issues of employee
supervision and retention generally involve the permissible exercise of policy judgment and fall
within the discretionary function exception.”); Radford v. United States, 264 F.2d 709, 711 (5th

Cir.1959) ( “It is well settled that the federal government has the unquestioned right to choose its

own employees and is therefore not liable for acts done in the exercise of that right.”).
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Finally, any attempt by plaintiff to re-cast his deliberate indifference claim as a medical
malpractice claim also fails. A plaintiff alleging medical malpractice must comply with North
Carolina Rule of Civil Procedure 9(j). Rule 9() appfies to claims of medical malpractice against
health care providers, as defined in North Carolina General Statute § 90-21.11(1). Rule 9(j) requires,
in part, that a complaint include assertions from an individual, who has reviewed all relevant medical
records and who will be expected to tfstify at trial as an expert, that the medical care provided to the
plaintiff fell below the applicable standard of care. The North Carolina General Assembly enacted
Rule 9(j) “in part, to protect defendants from hé,ving to defend frivolous medical malpractice actions
by ensuring that before a complaint for medical malpractice is filed, a competent medical
professional has reviewed the conduct of the defendants and concluded that the conduct did not meet

the applicable standard of care.” Estate of Waters v. Jarman, 144 N.C. App. 98, 100, 547 S.E.2d

142, 144 (2001) (quotation omitted). Failure to comply with Rule 9(j)isa gfound for dismissai of
a state medical-malpractice claim filed in federal court. See, e.g., Estate of Williams-Moore v.

Alliance One Receivables Mgmt., Inc., 335 F. Supp. 2d 636, 649 (M.D.N.C. 2004).

Rule 9(j) provides one narrow exception to its medical certification requirement: a litigant
is excused from Rule 9(j)’s pre-filing certification requirement if negligence may be established
under the doctrine of res ipsa loquitur. See N.C. R. Civ. P. 9()(3). This doctrine applies “only

when the occurrence clearly speaks for itself.” Diehl v. Koffer, 140 N.C. App. 375,378, 536 S.E.2d

359, 362 (2000) (quotation and emphases omitted). Here, plaintiff has not complied with Rule 9(j),
and plaintiff’s allegations are insufficient to state a claim of res ipsa loquitur.

For these reasons, plaintiff’s FTCA claims are dismissed for failure to state a claim.
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IV.  Conclusion

In sum, for the aforementioned reasons, the court rules as follows:

M

)
€)
@)
®)
(6)
Y

Plaintiff’s motions to Serve Additional Defendants [DE-31, 32] are DENIED
as moot;

Plaintiff’s motion for entry of default [DE-47] is DENIED;

Plaintiff’s renewed requests for copies [DE-52, 61] are DENIED;
Plaintiff’s motion to appoint counsel [DE-56] is DENIED;

Plaintiff’s motion to exceed the page limitation [DE-59] is ALLOWED;

" Plaintiff’s motion for judicial notice [DE-61] is DENIED; and

Defendants’ motion for summary judgment [DE-43]is ALLOWED in PART
and DENIED in PART. Specifically, it is DENIED without prejudice with
regard to plaintiff’s eighth and twenty-third claims alleging | deliberate
indifference against Beyer. It is ALLOWED in all other respects. All claims
and defendants other than plaintiff’s eighth and twenty-third claims against
Beyer are DISMISSED from this action.!? In this posture, Beyer may file a
renewed motion for summary judgment no later than 21 days after the entry

of this order.

12 As noted, plaintiff’s Bivens claims, other than his claims related to his medical care and
to Butner’s implementation of the BOP’s nutritional plan, are dismissed for failure to exhaust, or,
alternatively on the merits. Plaintiff’s eighteenth claim related to his medical care is dismissed on
the merits. Plaintiff’s Bivens claimrelated to Butner’s implementation of the BOP’s nutritional plan
is dismissed solely for failure to exhaust. Finally, plaintiff’s FTCA claims are dismissed under §

1915(e)(2).
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SO ORDERED, this the d 2 day of September, 2018.

WW

TERRENCE W. BOYLE V
Umted States Dlstnct Judge
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

NO. 5:17-CT-3048-BO

\

BOBBY BURGHART,
Plaintiff,
ORDER

V.

THOMAS KANE, et al,,

N N N N N S’ N N

Defendants.

The matter now comes before the court on plaintiff’s motion for reconsiderétion (DE 66),
motion for a ruling on his motion for reconsideration (DE 76), and motion to expedite (DE 78). Also
before the court is defendant’s second motion for summary judgment (DE 68). The issues raise;i are
ripe for adjudication. For the following reaéions, the court grants defendant’s motion for summary
judgment, denies plaintiff’s motion for reconsideration, and denies as moot plaintiff’s remaining
motions.

STATENIEﬁT OF THE CASE

On February 21,2017, plaintiff Bobby Burghart (“plaintiff”), a federal inmate, filed this civil

-rights action pro se pursuant to Bivens v. Six Unknown Named Agents of Federal Bureau of

Narcotics, 403 U.S. 388 (1971), and the Federal Torts Claim Act (“FTCA™) 28 U.S.C. § 2672, et seq.

On September 28, 2018, the court disposed of all plaintiff’s claims, with the exception of two Bivens

~ claims against defendant Dr. Sara Beyer (“Beyer”)-the Federal Bureau of Prison’s (“BOP”) Clinical

Director for the Federal Correctional Complex in Butner, North Carolina (“Butner™). (Def. Appx.
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p. 153). Plaintiff’s remaining claims include the following: (1) defendant Beyer acted with
deliberate indifference to plaintiff’s serious medical needs in violation of the Eighth Amendment to
the United States Constitution when she ordered the removal of plaintiff’s lower bunk pass in
" October 2016; and (2) Beyer denied plaintiff appropriate medical care in response to his complaints
of lower back and shoulder pain beginning in June 2016. On October 22, 2018, plaintiff moved for
reconsideration of the court’s September 28, 2018, order.

On October 25, 2018, Beyer filed a second motion for summary judgment addressing

plaintiff’s remaining Eighth Amendment Bivens claims. The motion was fully briefed. Plaintiff
subsequently filed a motion requesting that the court rule upon his previously filed motion for
reconsideration, as well as a motion to expedite. Defendants did not respond to plaintiff’s motions.
STATEMENT OF FACTS

Plaintiff’s claims arose out of medical care he received for his lower back and shoulder pain
at Butner beginning in June 2016. (Def. Appx. p. 216, {5; Am. Compl. (DE 27), pp. 18-19; 49-51).
On March 3, 2016, plaintiff made a sick call re;quest complaining of lower back pain, and was
scheduled for an appointment with his mid-level provider. (Id. p. 155, §9 and p. 166). Then, on
March 9, 2016, Nurse Practitioner Jeff Derry (“Derry”) examined plaintiff, and issue;d him a lower
bunk pass, imposed the restrictiop of “no prolonged standing,” and scheduled a follow-up
appointment. (Id. p. 155, 10 and pp. 169, 171). Defendant Beyer cosigned Derry’s medical note

on March 10, 2016. (Id. p. 170).

Derry again examined plaintiff two days later, and noted plaintiff still was experiencing pain.
(Id. p. 173). Plaintiff requested that he be prescribed a pain medication “not on [the] pill line,”

which Derry noted “may be difficultto do.” (Id.) Derry, however, did provide plaintiff a pass so that

% 7 ———— - = = L .
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plaintiff would be housed on a lower tier of the housing unit. (Id. pp. 173-4). Plaintiff again
complained of back pain on April 12, 2016, and saw Derry and Beyer on April 19, 2016. (Id. pp.
176-77, 179-80; p. 157, § 13). Athis April 19, 2016, appointment, plaintiff complained of back
pain, headaches, shoulder pain, and reiterated a desire for a medication which would not require him
to stand in the pill line. (Id. p. 157, §13; pp. 179-80). Plaintiff was prescribed Ibuprofen as needed,
up to three times per day, and a lower bunk pass until April 19, 2017." (Id. pp. 180, 182).

On June 11, 2016, plaintiff submitted an electronic message requesting a copy of the BOP’s
eligibility requirements for a “bottom [tier] pass.” (Id. p. 184). Inresponse, T. Kilpatrick, Butner’s
Assistant Health Services Administrator, stated that such information was not available to inmates,
and explained that plaintiff’s physician had the final authority to make such determinations. (Id. p.
184). On June 18, 2016, plaintiff submitted a hand-written “inmate request to staff” directed to
defendant Beyer, agajn requesting the criteria for an inmate to qualify for a lower tier restriction.
(Id. p. 157, § 15 and p. 186). Defendant Beyer was not provided plaintiff’s request. (Id. p. 157,
4 15). Instead, an administrative Health Services staff member responded that all requests to staff
must be submitted electronically, or that plaintiff could submit a sick call request. (1d. p. 186). On
July 16, 2013, plaintiff emailed Health Services requesting the status of his hand-written request to
 staff, and again was instructed to submit his request electronically. (Id. p. 188).

On October 3, 2016, Beyer reviewed plaintiff’s medical chart to determine whether he
required a bottom bunk pass._ (Id. p. 158, § 19 and p. 190). Defendant Beyer noted plaintiff did not
have any condition which would warrant a mandatory or temporary lower bunk pass, and removed

plaintiff’s lower bunk pass. (Id. p. 160, § 22 and pp. 190-91). Then, on October 6, 2016, plaintiff

! Plaintiff’s lower tier pass was not continued. See (Def. Appx p. 182).

3

Case 5:17-ct-03048-BO Document 81 Filed 09/17/19 Page 3 of 10

A-4

0



saw a nurse in response to a sick call complaining of back and shoulder pain. (Id. p. 193). The nurse
noted: “No Significant Findings/No Apparent Distress . . . Inmate with complaint of chronic pain
and wants to discuss alternatives to Ibuprofen for pain relief as he states it upsets his stomach.” (Id.)
Derry subsequently examined plaintiff, and renewed plaintiff’s prescription for Ibuprofen at
plaintiff’s request. (Id. pp. 196-197). Defendant Beyer reviewed and cosigned Derry’s provider
note. (Id. p. 198).

On November 23, 2016, Derry again examined plaintiff. (Id. p. ' 200). During the
examination, plaintiff requested a lower bunk pass and a back brace, which Derry provided plaintiff.
(Id. pp. 200, 202). Plaintiff received the back brace on December 10, 2016. (Id. p. 204). On
December 19, 2016, plaintiff emailed Derry, requesting a copy of the paperwork verifying his
prescription for the back brace, and that Derry re-issue the “no prolonged standing” restriction. (Id.
p. 207). Plaintiff was instructed that he would be provided with a copy of his pass for his back brace,
but that he must submit a sick call request to be evaluated for the medical restriction. (Id. p. 162,
| 9 26 and pp. 206-207). Defendant Beyer had no further involvement with plaintiff’s medical
treatment from January 1, 2017, through the end 0f 2017. (Id. p 162, §27).

DISCUSSION
A. Motion for Reconsideration

Pursuant to Federal Rule of Civil Procedure 54(b), in the absence of an express order
directing final judgment as to certain claims or parties:

[A]ny order or other decision, however desighated, that adjudicates
fewer than all of the claims or the rights and liabilities of fewer than
all the parties does not end the action as to any of the claims or parties

and may be revised at any time before the entry of a judgment
adjudicating all the claims and all the parties’ rights and liabilities.
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Fed. R. Civ. P. 54(b). Under this rule, “a district court retains the power to reconsider and modify
its interlocutory judgments, including partial summary judgments, at any time prior to final judgment

when such is warranted.” Am. Canoe Ass’n v. Murphy Farms, Inc., 326 F.3d 505, 514-515 (4th Cir.

2003) (citing Fayetteville Investors v. Commercial Builders, Inc., 936 F.2d 1462, 1469 (4th Cir.

1991)).

Plaintiff seeks reconsideration of the court’s determination on September 28, 2018, that he
failed to exhaust his administrative remedies prior to bringing this action, and thaf certain of his
claims did not survive the heightened scrutiny of Ziglar v. Abbasi, 137 S. Ct. 1843 (2017). While
the court determined that plaintiff’s claims could be subject to dismissal on these grounds, it
alternatively addressed the merits for each of the claims dismissed in the September 28,2018, order.
As for the remainder of plaintiff’s motion for reconsideration, the court has reviewed the record and
finds its original determination with respect to its September 28, 2018, order appropriate. Based
upon the foregoing, plaintiff’s motion for reconsideration is DENIED. |
B. Motion for Summary Judgment

L. Standard of Review

Summary judgment is appropriate when there exists no genuine issue of material fact, and
the moving party is entitled to judgment as a matter of law. Fed. R. Civ. P. 56(a); Anderson v.
Liberty Lobby, 477 U.S. 242, 247 (1986). The party seeking summary judgment bears the burden
of initially coming forward and demonstrating an absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U.S. 317, 323 (1986). Once the moving party has met its burden, the

nonmoving party then must affirmatively demonstrate that there exists a genuine issue of material
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fact requiring trial. Matsushita Elec. Industrial Co. Ltd. v. Zenith Radio Corp., 475 U.S. 574, 587

(1986). There is no issue for trial unless there is sufficient evidence favoring the non-moving party

for a jury to return a verdict for that party. Anderson, 477 U.S. at 250.

2. Analysis
a. Deliberate Indifference to Medical Needs

Defendant Beyer raised the affirmative defense of qualified immunity in this Bivens action.

Government officials are entitled to qualified immunity from civil damages so long as “their conduct
does not violate clearly established statutory or constitutional rights of which a reasonable person

would have known.” Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). In other words, a government

official is entitled to qualified immunity when (1) the plaintiff has not demonstrated a violation of

a constitutional right, or (2) the court concludes that the right at issue was not clearly established at

the time of the official’s alleged misconduct. Pearson v. Callahan, 555 U.S. 223, 236 (2009).
Deliberate indifference to a prisoner’s serious medical needs violates the prisoner’s Eighth

Amendment rights. Estelle v. Gamble; 429U.8.97, 104 (1976); Scinto v. Stansberry, 841 F.3d 219,

225 (4th Cir. 2016). To prove such a claim, a plaintiff “must demonstrate that the officers acted with
deliberate indifference (subjective) to [his] serious medical needs (objective).” lko v. Shreve, 535
F.3d 225,241 (4th Cir. 2008) (internal quotations omitted). Although “deliberate indifference entails
something more than mere negligence, . . . it is satisfied by something less than acts or omissions

for the very purpose of causing harm or with knowledge that harm will result.” Farmer v. Brennan,

511 U.S. 825, 835 (1994); Parrish ex rel. Lee v. Cleveland, 372 F.3d 294, 303 (4th Cir. 2004). The
* court focuses its inquiry on the subjective prong of the Eighth Amendment test-whether defendants

acted with deliberate indifference.
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Deliberate indifference “sets a particularly high bar to recovery.” lko, 535 F.3d at 241.
Deliberate indifference requires that an official actually know of and disregard an objectively serious

condition, medical need, or risk of harm. See De’lonta v. Johnson, 708 F.3d 520, 525 (4th Cir.

2013). “[T]he official must both be aware of facts from which the inference could be drawn that 4

substantial risk of serious harm exists, and he must also draw the inference.” Farmer, 511 U.S. at

837, see Makdessi v, Fields, 789 F.3d 126, 13335 (4th Cir. 2015). A prisoner’s failure to give

* advance warning of, or protest exposure to, the risk does not conclusively show that a prison official

lacked actual knowledge. See Makdessi, 789 F.3d at 134. Instead, “[a] prison official’s subjective
actual knowledge can be proven through circumstantial evidence.” 1d. at 133. “[A]n injury might
be so obvious that the fact finder could conclude that the guard did know of it because he could not
have failed to know of it.” Id. In addition, the prison official “must also have recognized that his
actions were insufficient to mitigate” the objectively serious condition, medical need, or risk of
harm. Iko, 535 F.3d at 241 (quotation and emphasis omitted).

The court begins with plaintiff’s Eighth Amendment claim regarding Beyer’s removal of
plaintiff’s lower bunk pass. As an initial mattet, the record reflects that despite Beyer’s removal of
plaintiff’s lower bunk pass on October 3, 2016, plaintiff still was assigned to a bottom bunk
continuously for the time period of January 26, 2016 through October 1,2018.2 (Def. Appx. p. 216,
97 and p. 218). To the extent plaintiff asserts that defendant Beyer acted with deliberate indifference
to his medical condition when she ordered the removal of his lower bunk pass on October 3, 2016,

plaintiff’s disagreement with Beyer’s decisions with respect to plaintiff’s treatment does not rise to

2 The record reflects that plaintiff initially was assigned an upper bunk on January 17, 2017, but that the
assignment was changed to a Jower bunk that same day. (Def. Appx. p. 218).

7 o = -
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a level of deliberate indifference. See Jacksonv. Ligﬁtsey, 775F.3d 170, 178 (4th Cir. 2014); (Def.
Appx. p. 160, §22). Further, the fact that another medical provider came to a different conclusion
than Beyer with respect to the assignment of a bottom bunk pass is insufficient to establish a
constitutional violation. See Whitfield v. Craven Corr. Inst., No. 5:12-CT-3064,2015 WL 1383613,
12 (B.D.N.C. Mar. 25, 2015). Finally, any negligence on behalf of defendant Beyer is insufficient

to establish an Eighth Amendment claim. See King v. United States, 536 F. App’x 358, 361 (4th

Cir. 2013) (citation omitted). Thus, plaintiff failed to establish that Beyer acted with deliberate
indifference to his medical needs with respect to this claim.

The court next considers plaintiff’s contention that defendant Beyer acted with deliberate
indifference to his back or shoulder pain beginning in June 2016. The record reflects that Butner
medical staff provided plaintiff responsive medical care for his back and shoulder pain, including
Ibuprofen® and a back brace, during the relevant time peﬁod. As for Beyer specifically, she saw
plaintiff on only one occasion during the time period at issue, but periodically reviewed plaintiff’s
medical chart. (Def. Appx. p. 157, § 13 and pp. 162-63, § 27). As stated, plaintiff’s disagreement
with the decisions of Beyer, or any other Butner medical provider, with respect to plaintiff’s
treatment for his back or shoulder pain does not rise to a level of deliberate indifference. See
Jackson, 775 F.3d at 178. Finally, plaintiffhas not provided sufficient factual or evidentiary support
to defeat summary judgment with respect to this claim. See Matsushita Elec. Industrial Co.Ltd., 475
U.S. at 587. Thus, plaintiff failed to establish that Beyer acted with deliberate indifference to

plaintiff’s back or shoulder pain.

3 Plaintiff admits the Butner medical staff has told plaintiff they could provide stronger pain medications,
but plaintiff declined. See ((DE 27), p. 50; (DE 1), p. 23).

8 —_
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b. Retaliation
Plaintiff makes conclusory allegations that Beyer acted with deliberate indifference to his
back and shoulder pain in retaliation for plaintiff making complaints and utilizing the administrative
remedy process. (Compl. (DE 1), p. 24). “The First Amendment grants the rights to free speech and

to seek redress of grievances. These rights, to a limited extent, exist in a prison setting.” Gulletv.

Wilt, No. 88-6797, 1989 WL 14614, at *2 (4th Cir. 1989) (per curiam) (unpublished table decision).

For his claim of retaliation to survive summary judgment, [plaintiff must] . . .
produce sufficient evidence “that (1) [he] engaged in protected First Amendment
activity, (2) [defendants] took some action that adversely affected [his] First
Amendment rights, and (3) there was a causal relationship between [his] protected
activity and [defendants’] conduct.” Constantine v. Rectors & Visitors of George
Mason Univ., 411 F.3d 474, 499 (4th Cir. 2005). With respectto the second element,
[plaintiff must] . . . “show that [defendants’] conduct resulted in something more than
a de minimis inconvenience to [his] exercise of First Amendment rights.” Id. at 500
(internal quotation marks omitted).

Booker v. S. Carolina Dep’t of Corr., 583 F. Appx 43, 44 (4th Cir. 2014) (per curiam) (alterations

in original omitted).

In this case, plaintiff failed to establish that defendants’ medical decisions were related to
plaintiff making complaints or using the administrative remedy process. vPlaintiff, instead, makes
only conclusory and speculative allegations, which is insufficient to state a constitutional violation.

See Adams v. Rice, 40 F.3d 72, 74 (4th Cir. 1994); Wagner v. Wheeler, 13 F.3d 86, 91 (4th

Cir.1993) (“Temporal proximity . . . is simply too slender a reed on which to rest a Section 1983”

a retaliation claim); Thomas v. Fed. Med. Ctr., No. 5:14-CT-3261-BO, 2015 WL 2193787, at *2

(E.D.N.C. May 11, 2015) (“[Clonclusory assertions of retaliation, discrimination, and conspiracy
do not state actionable claims.”). Thus, plaintiff fails to establish a constitutional violation, and

Beyer is entitled to qualified immunity for this claim.
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CONCLUSION
For the foregoing reasons, plaintiff’'s motion for reconsideration (DE 66) is DENIED.
Beyer’s second motion for summary judgment (DE 68) is GRANTED. Because the court has ruled
upon the pending motions, plaintiff’s motion requesting a ruling on his motion for reconsideration
(DE 76) and motion to expedite (DE 78) are DENIED as MOOT. The Clerk of Court is DIRECTED
to close this case.

SO ORDERED, this the _/ {Zday of September, 2019.

TERRENCE W, BOYLE v
Chief United States District Judge

I
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF NORTH CAROLINA
WESTERN DIVISION

BOBBY BURGHART,
Plaintiff,
v. Judgment in a Civil Case
THOMAS KANE, J.F. CARAWAY, J.
ANDREWS, ERIC W. GIBSON, T.
PALUCH, B. NEAGLE, KIRKPATRICK,
BRADFORD, BELLAS, R. SIMMONS, S.
COX, L. LINDSAY, SARA BEYER,
PHYSICIAN ASSISTANT DERRY,
WILLIAM O’DONNELL, and STEPHANIE
MARTIN,
Defendants. Civil Case Number: 5:17-CT-3048-BO

Decision by Court.
This case came before the Honorable Terrence W. Boyle, Chief United States District Judge, for
review of defendant Beyer’s second motion for summary judgment.

IT IS ORDERED AND ADJUDGED that defendant Beyer’s second motion for summary
judgment is granted.

IT IS FURTHER ORDERED AND ADJUDGED that, pursuant to this Court’s order entered
September 28, 2018, all claims and defendants other than plaintiff’s eighth and twenty-third
claims against Beyer are dismissed.

This Judgment Filed and Entered on September 17, 2019, with service on:
Bobby Burghart 28733-064, Butner Medium II - F.C.I,, P.O. Box 1500, Butner, NC 27509.
(via U.S. Mail)

Christina A. Kelley, Federal Bureau of Prisons, Legal Department, P. O. Box 1600, Butner, NC
27500.
___ __ (via CM/ECF Notice of Electronic Filing)

_September 17, 2019 /s/ Peter A. Moore, Jr.

Clerk of Court

By: o S

Beputy Clerk
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FILED: May 26, 2020

UNITED STATES COURT OF APPEALS
FOR THE FOURTH CIRCUIT

No. 19-7450
(5:17-ct-03048-BO)

BOBBY BURGHART

Plaintiff - Appellant
V.
SARAH BEYER

Defendant - Appellee
and
THOMAS KANE; J.F. CARAWAY; J. ANDREWS; ERIC W. GIBSON; T.
PALUCH; B. NEAGLE; KIRKPATRICK; BRADFORD, Unicore Plant Manager;
BEISLAS, Unit Supervisor; R. SIMMONS; S. COX; L. LINDSAY; PHYSICIAN
ASSISTANT DERRY; WILLIAM O'DONNELL; STEPHANIE MARTIN

Defendants

ORDER

The petition for rehearing en banc was circulated to the full court. No judge
requested a poll under Fed. R. App. P. 35. The court denies the petition for
rehearing en banc.

For the Court
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Amendment 1 Religious and political freedom.

Congress shall make no law respecting an establishment of religion, or prohibiting the free
exercise thereof; or abridging the freedom of speech, or of the press; or the right of the people
peaceably to assemble, and to petition the Government for a redress of grievances.
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Amendment 4 Unreasonable searches and seizures.

The right of the people to be secure in their persons, houses, papers, and effects, against
unreasonable searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or affirmation, and particularly describing the place to be
searched, and the persons or things to be seized.

3
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Amendment 5 Criminal actions—Provisions concerning—Due process of law
and just compensation clauses.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a
presentment or indictment of a Grand Jury, except in cases arising in the land or naval forces, or
in the Militia, when in actual service in time of War or public danger; nor shall any person be
subject for the same offence to be twice put in jeopardy of life or limb; nor shall be compelled in
any criminal case to be a witness against himself, nor be deprived of life, liberty, or property,
without due process of law; nor shall private property be taken for public use, without just
compensation.

USCONST ' 1
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Amendment 8 Bail—Punishment.

Excessive bail shall not be required, nor excessive fines imposed, nor cruel and unusual
punishments inflicted. ‘
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Amendment 14

Sec. 1. [Citizens of the United States.] All persons born or naturalized in the United States,
and subject to the jurisdiction thereof, are citizens of the United States and of the State wherein
they reside. No State shall make or enforce any law which shall abridge the privileges or
immunities of citizens of the United States; nor shall any State deprive any person of life, liberty,
or property, without due process of law; nor deny to any person within its jurisdiction the equal
protection of the laws.
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Rule 56. Summary Judgment

(a) Motion for Summary Judgment or Partial Summary Judgment. A party may move
for summary judgment, identifying each claim or defense - or the part of each claim or
~ defense—on which summary judgment is sought. The court shall grant summary judgment if the
movant shows that there is no genuine dispute as to any material fact and the movant is entitled to
judgment as a matter of law. The court should state on the record the reasons for granting or
denying the motion.

(b) Time to File a Motion. Unless a different time is set by local rule or the court orders
otherwise, a party may file a motion for summary judgment at any time until 30 days after the
close of all discovery. ' '

(¢) Procedures.

(1) Supporting Factual Positions. A party asserting that a fact cannot be or is genuinely
disputed must support the assertion by: :

(A) citing to particular parts of materials in the record, including depositions,
documents, electronically stored information, affidavits or declarations, stipulations (including
those made for purposes of the motion only), admissions, interrogatory answers, or other
materials; or

(B) showing that the materials cited do not establish the absence or presence of a
genuine dispute, or that an adverse party cannot produce admissible evidence to support the fact.

(2) Objection That a Fact Is Not Supported by Admissible Evidence. A party may object
that the material cited to support or dispute a fact cannot be presented in a form that would be
admissible in evidence.

(3) Materials Not Cited. The court need consider only the cited materials, but it may
consider other materials in the record.

(4) Affidavits or Declarations. An affidavit or declaration used to support or oppose a
motion must be made on personal knowledge, set out facts that would be admissible in evidence,
and show that the affiant or declarant is competent to testify on the matters stated.

(d) When Facts Are Unavailable to the Nonmovant. If a nonmovant shows by affidavit or
declaration that, for specified reasons, it cannot present facts essential to justify its opposition, the
court may: ' '

(1) defer considering the motion or deny it;

USCSRULE 1
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(2) allow time to obtain affidavits or declarations or to take discovery; or
(3) issue any other appropriate order.

(e) Failing to Properly Support or Address a Fact. If a party fails to properly support an
assertion of fact or fails to properly address another party’s assertion of fact as required by Rule
56(c), the court may:

(1) give an opportunity to properly support or address the fact;
(2) consider the fact undisputed for purposes of the motion;

(3) grant summary judgment if the motion and supporting materials—including the facts
considered undisputed—show that the movant is entitled to it; or

(4) issue any other appropriate order.

() Judgment Independent of the Motion. After giving notice and a reasonable time to
respond, the court may: . .

(1) grant summary judgment for a nonmovant;
(2) grant the motion on grounds not raised by a party; or

(3) consider summary judgment on it§ own after identifying for the parties material facts
that may not be genuinely in dispute. :

(2) Failing to Grant All the Requested Relief. If the court does not grant all the relief
requested by the motion, it may enter an order stating any material fact—including an item of
damages or other relief—that is not genuinely in dispute and treating the fact as established in the
case. ’

(h) Affidavit or Declaration Submitted in Bad Faith. If satisfied that an affidavit or
declaration under this rule is submitted in bad faith or solely for delay, the court—after notice and
a reasonable time to respond—may order the submitting party to pay the other party the
reasonable expenses, including attorney’s fees, it incurred as a result. An offending party or
attorney may also be held in contempt or subjected to other appropriate sanctions.
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Rule 56.1. Motions for Summary Judgment.

(a) Statement of Material Facts on Motion for Summag Judgment.

(1) Movant's Statement. Any motion for summary judgment pursuant to Federal Rule of
Civil Procedure 56 shall be supported by a separate statement, in numbered paragraphs, of the
material facts as to which the moving party contends there is no genuine dispute.

(2) Opposing Statement. The memorandum opposing a motion for summary judgment shall
be supported by a separate statement including a response to each numbered paragraph in the
moving party's statement, in correspondingly numbered paragraphs, and if necessary, additional
paragraphs containing a statement of additional material facts as to which the opposing party
contends there is a genuine dispute. Each numbered paragraph in the moving party's statement of
material facts will be deemed admitted for purposes of the motion unless it is specifically
controverted by a correspondingly numbered paragraph in the opposmg statement.

(3) Reply Statement. When a party opposing summary judgment submits a statement of
additional material facts as to which it contends there is a genuine dispute, the moving party may
submit a reply statement of additional facts limited to the additional facts referenced in the
statement submitted by the party opposing summary judgment. -

(4) Citations. Each statement by the movant or opponent pursuant to this Local Civil Rule
must be followed by citation to evidence that would be admissible, as required by Federal Rule of
Civil Procedure 56(c). Citations shall identify with specificity the relevant page and paragraph or
line number of the evidence cited.

(5) Appendix. All evidence cited in moving or opposing statements, such as affidavits,
relevant deposition testimony, responses to discovery requests, or other documents shall be filed
as an appendix to the statement of facts prescribed by subsections (1) or (2) and denominated
"Plaintiffs/Defendant's Appendix to Local Civil Rule 56.1 Statement of Material Facts."

(b) Exceptional cases. Where a party believes that compliance with this Local Civil Rule will
be exceptionally burdensome or is otherwise inappropriate, the party may include a request for
modification or exemption from its requirements as part of the Rule 26(f) report or by separate
motion.

(c) Cross-referencing. Memoranda in support of or in opposition to a motion for summary
judgment as required by Local Civil Rule 7.1 or 7.2 may cross-reference or cite to the statement
and appendix prescribed by this Local Civil Rule without repeating the contents thereof.
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- § 1983. Civil action for deprivation of rights

Every person who, under color of any statute, ordinance, regulation, custom, or usage, of any
State or Territory or .the District of Columbia, subjects, or causes to be subjected, any citizen of
the United States or other person within the jurisdiction thereof to the deprivation of any rights,
privileges, or immunities secured by the Constitution and laws, shall be liable to the party injured
in an action at law, suit in equity, or other proper proceeding for redress, except that in any action
brought against a judicial officer for an act or omission taken in such officer’s judicial capacity,
injunctive relief shall not be granted unless a declaratory decree was violated or declaratory relief
was unavailable. For the purposes of this section, any Act of Congress applicable exclusively to
the District of Columbia shall be considered to be a statute of the District of Columbia.
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