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II. THE PCRA COURT ERRED IN DENYING AN EVIDENTIARY HEARING
This Court’s review from a grant or denial of post-conviction relief is limited to

examining whether the evidence of record supports the lower court’s determination and whether 

it is free from legal error. Commonwealth v. Lutz, 424 A.2d 1302, 1305 (Pa. 1981). An 

Petitioner, to be eligible for relief under the Post Conviction Relief Act ( PCRA ), must plead 

and prove by a preponderance of the evidence that his conviction or sentence arose from one of 

the errors listed under 42 Pa. Cons. Stat. S 9544 (a)(2) (1998); see also Commonwealth v.

Edwards. 642 A.2d 1077, 1079 (Pa. Super 1992). Moreover, to be eligible for post-conviction 

relief, an Petitioner must prove that the issues raised on appeal have not been previously

Travaelia. 661 A.2d 553, 356 (Pa. 1996). This is defined aslitigated. Commonwealth v. 

occurring when “the highest appellate court in which the Petitioner could have had review as a

matter of right has ruled on the merits of the issue. 42 Pa.' Cons.—Stat,—§—9544(a)(2). 

Furthermore, an Petitioner is entitled to PCRA relief if “the ineffectiveness of counsel, which, in 

circumstances of the particular case, so undermined the truth determining process that no reliable 

adjudication of guilt or innocence could have taken place.” 42 Pa. Cons. Stat. § 9544(a)(2)(ii).

The PCRA Court erred by not granting an evidentiary hearing on the issues raised in 

Petitioner’s amended PCRA petition. Although the right to an evidentiary hearing is not 

absolute, a court may not summarily dismiss a PCRA Petition \yhen the facts alleged in the

petition, if proven, would entitle the Petitioner to relief. Commonwealth v. Barbosa, 819 A.2d

any issue that the PCRA Court is not81, 85 (Pa. Super. 2003). A hearing should be held on 

certain lacks merit. Commonwealth v. Early. 546 A.2d 1236, 1240 (Pa. Super. 1988) (citing



rnmmnnwealth v. Heck. 467 A.2d 896 (Pa. Super. 1983)). Furthermore, it is the responsibility 

of the reviewing court on appeal to examine each issue raised in the PCRA petition in light of the 

record certified before it in order to determine if the PCRA court erred in its determination that 

there were no genuine issues of material fact in controversy and in denying relief without 

conducting an evidentiary hearing. Commonwealth v. Hardcastle, 701 A.2d 541, 542-43 (Pa.

1997).

Therefore, the PCRA Court should have granted an evidentiary hearing to provide the 

forum to demonstrate such manifest injustice. Commonwealth v. Leonhardt, 517 A.2d 1342 (Pa.

Super. 1986).

THE PCRA COURT WAS IN ERROR IN NOT GRANTING RELIEF ON 
THE ISSUE THAT COUNSEL WAS INEFFECTIVE.

H.

In order to prevail on a claim of ineffective assistance of counsel, defendant is required to 

plead and prove by a preponderance of the evidence that the conviction of sentence resulted from 

ineffective assistance of counsel which, in the circumstances of the particular case, so 

undermined the truth-determining process that not reliable adjudication of guilt or innocence 

could have taken place. Commonwealth v. Robinson, 877 A.2d 433, 439 (Pa. 2005) (citing 

Commonwealth v. McGill. 832 A.2d 1014,1020 (Pa. 2003). See also 42 Pa.C.S. §9543 (a)(2)(ii).

The defendant must show (1) that his underlying claim is of arguable merit, (2) that 

counsel’s chosen course of action had no basis designed to serve his client s interests, and (3) 

that the defendant was prejudiced by counsel’s inpffp.rtivp.ness. Commonwealth v. Blount, 647 

A.3d 199, 203 (1994); Comm on wealth v. Paolello. 665 A.2d 439 (Pa. 1995). Such prejudice
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may be established by showing that “there is reasonable possibility that, but for counsel’s 

unprofessional errors, the result of the proceedings would have been different. A reasonable 

probability is a probability of sufficient to undermine confidence in the outcome. Strickland v. 

Washington, 104 S. Ct. 2052, 2069 (1984). “A failure to satisfy any prong of the test for 

ineffectiveness will require rejection of the claim.” Commonwealth v. Hudson, 820 A.2d 720, 

726 (Pa. Super. 2003).

COUNSEL WAS INEFFECTIVE FOR FAILING TO REQUEST CORRECT 
JURY INSTRUCTIONS.

Trial counsel was ineffective for failing to request jury instructions for aggravated assault 

2702 A (4) and Simple assault A (1.2.3) where the undisputed evidence was capable of more 

than one rational inference and could have supported convictions of a lesser offense.

The PCRA Court in its judicial opinion argues that this claim is waived as it was raised 

previously in the Superior Court. However, the claim here is ineffective assistance of counsel 

for counsel’s failure to request proper jury instructions.

The court inquired if there were any additional instructions to the jury that counsel 

wanted. Petitioner was charged with aggravated assault 2701 A(l), attempt to cause serious 

bodily injury to another, or cause such injury intentionally, knowingly, or recklessly under 

circumstances manifesting extreme indifference to the value of human life.

As to simple assault, Petitioner was charged with (1) attempt to cause or intentionally, 

knowingly, or recklessly cause bodily injury to another, (2) negligently cause bodily injury to
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another with a deadly weapon, (3) and attempt by physical menace to put another in fear of 

serious bodily injury.

The Commonwealth presented evidence that the Petitioner pointed a firearm at the 

victim, made threats to kill the victim, and touched the firearm to the victims head to support the 

conviction for aggravated assault.

In a similar case, the Superior Court held that holding a gun to a victim s head and 

threatening to blow the head off is sufficient for aggravated assault A (4), attempt to cause or 

intentionally or knowingly causing bodily injury with a deadly weapon. See Commonwealth v. 

Sanders. 426 Pa. Super 362, 627 A.2d 183 (1993). In Commonwealth v. Little, 418 Pa. Super. 

558 (1992), the Court held that carrying a shotgun shouting and advancing on a victim from a 

porch is sufficient for simple assault (2701 A 3) attempting by physical menace to put another in 

fear of imminent serious bodily injury. In Commonwealth v. Repko, 2003 Pa. Super. 54 , the 

Court held that pointing a gun at another person is sufficient for simple assault 2701 A3 , by 

physical menace to put another in fear of imminent serious bodily injury. In Commonweal,thv. 

Rar^nmandi. 2016 Pa. Super. Unpub, Lexis 4313,437 EDA 2016, the defendant pointed a gun at 

the victim and his family, threatened to kill them, and discharged a shot just a few feet from 

them. The Court found 2701 A 3 by physical menace to put another in fear of imminent serious

bodily injury.

The evidence in this case is indisputable and could have supported a conviction of the 

lesser offenses and an acquittal of the more serious offenses.

I
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The Supreme Court has ruled that in a criminal case an erroneous jury instruction is 

identical to an instruction held to be unconstitutional by the United States Supreme Court.

Sullivan v. Louisiana. 508 U.S. 275, 124 L. Ed. 2d 182, 113 S. Ct. 2078 (1993); Sandstrom v.

Montana. 442 U.S. 510, 520 (1979) (“a deficient reasonable doubt instruction vitiates all the 

jury’s factual findings”); Commonwealth v. Nichols. 692 A.2d 181 (1997) (the trial court failed 

to instruct the jury correctly on issues of malice and intentional or knowing conduct associated 

with aggravated assault.)

The United States Court of Appeal for the Third Circuit had announced in Bronshtein 

Horn. 404 F.3d 700 at 725 (3d Cir. 2005), that State Courts must be put on notice that Federal 

Claims are being asserted. Thusly, the only basis for federal collateral relief for instructional 

error is that the infirm instruction or the lack of instruction by itself so infected the entire trial 

that the resulting conviction violates due process. Estelle. 502 U.S. at 72; Capp v. Naughten, 414 

U.S. 141, 147, 94 S.Ct. 396, 38 L. Ed. 2d 368 (1973); see Donnelly v. DeChristoforo, 416 U.S. 

637, 643, 94 S. Ct. 1868, 40 L. Ed.2d 431 (1974) (noting that it must be established not merely 

that the instruction was undesirable, erroneous or even universally condemned, but that it 

violated some right guaranteed to the defendant by the Fourteenth Amendment).

In Sullivan v. Louisiana. 508 U.S. 275, 113 S. Ct. 2078 (1993), the United States 

Supreme Court held that giving a deficient reasonable doubt jury instruction was constitutional 

that required reversal of the conviction rather than being one amenable to harmless error

v.

error
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