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1 INDEX

PETER PARIS 
October 7, 2014 
PAGE 1 TO 163

2

3

4 Motion in limine Page 3

Opening statements5 Page 24

LIST OF WITNESSES6 DX CX RDX
7 John Byrne 28 33

8 Larry Collins 35 45

9 Chris Delaney 

Jeffery German

47 69 74

10 75 103 108

11 Michael Murphy 110 146 158

12

13

14

15

16

17

18

19

20

21

22

23

24

04/29/15 09 16 4C? WCCH
0000122



000012304/29/15 09:16:40 WCCH

1 THE COURT All right This is Antonio Bogan 

The defendant is in custody of the Will 

County Sheriff, obviously, present in person

13 CF 16312

3 also

4 present are his defense counsel the State is present

5 This matter is being called for bench trial

6 Anything that either side wishes to address to

the Court before we begin?7

8 MR LENZIE Yes, Judge, there is a couple of 

Motion to exclude, first of all9 things

10 THE COURT Granted Is that mutual?

11 MR KOCH Yes

12 THE COURT Thank you, sir

13 Next?

14 MR LENZIE Judge, I do have a motion in

15 limine that I wish to address

16 THE COURT A motion in limine?

17 MR LENZIE Yes Mr Bogan’s cuffs are on

18 THE COURT The cuffs will go off The leg

19 irons will stay on This is a bench trial I am not

20 going to be influenced one way or the other

21 All right The defendant's cuffs, for the 

record, have been removed, so he can take notes and22

23 participate

24 Now, you said you had a motion, sir?

OA'29'15 09 16-4C? WCCH
0000123
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1 MR LENZIE Judge, I do

I understand your Honor is about to retire 

the PSI takes approximately eight weeks to return 

your decision is that Mr Bogan is guilty, my 

understanding is that it will be another judge that will

Judge, I have had that discussion with

Before we get there,
2 Usual 1y,
3 If
4

5

6 sentence him

7 Mr Bogan

8 You understand that, Mr Bogan*?

9 MR BOGAN Yes, sir

10 MR LENZIE And you're okay going forward to

11 trial today*?

12 MR BOGAN Yes, sir

13 THE COURT Knowing that if you're found 

guilty, another judge will actually sentence you*?14

15 MR BOGAN Yes

16 MR LENZIE I just wanted to add that to the

17 record, Judge

18 THE COURT Now, your motion in limine is what*? 

Judge, there is a fingerprint 

expert that the State tendered in discovery 

have a motion to bar that

19 MR LENZIE

20 Judge, I
21

22 THE COURT All right Hang on a minute 

Is the State in receipt of this motion*?23

24 MS 00MAGALLA Yes, Judge

0 4/29/ 15 09 16 40* WCCH
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1 MR KOCH We received it this morning I

2 think we're ready

3 THE COURT All right Counsel">

4 MR LENZIE Yes, Judge Thank you 

Judge, the State tendered an expert witness, 

Mike Murphy, who works at the Joliet Police Department 

Judge, as an exhibit, I did attach to this

5

6

7

8 motion his reports that the State tendered to me

9 Judge, his reports are basically all this is my 

without giving any kind of reasoning for 

Judge, I have tendered to the Court

10 conclusion

11 that conclusion

12 People vs Safford It's a First District case from

13 2009, 392 Ill App 3d 212

14 Judge, in that case, it dealt with the 

fingerprint experts15 They indicated fingerprint

Any time there is an 

expert witness that the State tenders, anyone tenders, 

that witness is very persuasive

16 evidence is extremely persuasive

17

18

19 Judge, in that case, the Court made a holding 

that the State has to provide some kind of foundation 

for the fingerprint expert’s ultimate conclusion 

Basically, on page 10 of the report 

underlying basis of an expert's opinion must be subject

in order to allow the jury to

20

21

22 it said the

23

24 to cross-examination

04/29/ IS 09 16 405 WCCH
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properly ensure the expert's testimony

Basically, they went on to say, that without 

this proper foundation, it's almost impossible to 

cross-examine a fingerprint expert

Judge, what the State has tendered to me so far

1

2

3

4

5

6 is just that Mike Murphy is saying I reviewed these 

documents and this is my conclusion, this is my opinion,7

8 without really telling me why it's his conclusion

In Illinois, there are no minimum number of 

points that a fingerprint expert needs 

asked for a Frye hearing on this evidence 

well established that it's reliable scientific evidence

9

10 And I have not
11 I think it's
12

13 But, Judge there is nothing here that they have given 

me to show Mike Murphy --of why he said these14

15 fingerprints matched

16 So, Judge since they didn't tender it, and 

they have to put that evidence on in trial, I am asking 

to bar it at this point, because I don't have that

17

18

19 discovery

20 Thank you

21 THE COURT State, response?
22 MS DOMAGALLA Judge, we did tender a report 

in which Mr Murphy states his ultimate conclusion23

24 Mr Lenzie was also shown a photograph, which Mr Murphy

04'29 15 09 16 4CP WCCH
0000126
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1 is expected to testify to during the trial

2 THE COURT A photo?

3 MS DOMAGALLA A photograph that lists point 

comparisons of the fingerprints and the point4

5 comparisons that he used to form his conclusion It

indicates6

7 THE COURT This is a photo of what?

Of the fingerprint, the known 

and the latent, and it is marked the point of comparison

8 MS DOMAGALLA

9

10 that he considered to form his ultimate conclusion

11 In the case that Mr Lenzie presented, the 

fingerprint expert simply stated his conclusion He12

13 never testified as to the steps or the comparisons that 

he made or took to draw that conclusion14 That's a

distinct difference between what I believe the testimony 

will be in today's trial

Mr Murphy is going to take the stand 

going to state his credentials

15

16

17 He is

18 Mr Lenzie will have an

19 opportunity to cross-examine those If the Court

20 accepts him as an expert, he will then testify as to the

the comparisons he made and the 

conclusion he drew from those steps, which is not what 

happened in the case that Mr

21 steps he took

22

23 Lenzie is presenting to

24 the Court

04/ 29/15 09 16 4<J WCCH
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Mr Lenzie will have an opportunity to 

cross-examine Mr Murphy as to the conclusions that he

1

2

3 drew off of the steps he took in forming that 

conclusion, which did not occur in this case4

5 Based on what I believe the testimony will be,

I believe that you should deny Mr Lenzie's motion, 

because Mr Murphy will testify as to the point of 

comparison he made and the reasons that the latent print 

and the known print match

6

7

8

9

10 THE COURT Hang on a minute

11 Response?

12 MR LENZIE Judge, I am sure that Mr Murphy 

will testify at to that, but I didn't receive any notes13

14 as to the procedures he used

15 Judge, the fingerprint is more than just a 

I believe what they first have to do is 

the latent print, to

determine even if it is good enough to compare 

have any notes on that

16 comparison

17 look at the unknown print

18 I don't
19 I don’t have any notes on a 

scientific method or his procedure that he used 

have is, this is my opinion, and you have to take it 

because I am the expert, which is directly -- it's 

directly what Safford says can’t happen at trial

20 What I
21

22

23

24 The State has to produce some type of

0 4/29 15 09 16 4cf WCCH
0000128
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1 foundation The evidence -- the discovery that I have 

so far is well lacking in that foundation2 I have no

notes as to his procedures or his scientific methods 

And just for the State just allowing me to see a 

photograph of 8 9 is not enough

r

4

5

6 MR KOCH Judge, if I may7

7 THE COURT Just a minute

8 Go ahead

9 MR KOCH Judge, I think -- first of all, I
10 would like to just cover what was tendered in discovery, 

because I think there might be some confusion there 

There were seven lifts that were taken by the evidence 

technician in this case

11

12

13 Each one of those lift cards 

were tendered in discovery to the defense attorney

In addition to that, Mr Murphy made findings 

as relates to two of those seven latent lift cards

14

15

16 The

other five, he found no -- he couldn’t make any kind of 

so that's been given to the defense attorney

17

18 comparison,

19 and he has those in his possession

20 He was also given the arrest card with the

21 fingerprints of the defendant in this case, which were 

used to form the comparison22 He was also given an 

opportunity to examine last week, I presented this to 

the defense attorney, which are eight points of

23

24

04/29/15 09 16 4C? WCCH
0000129
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1 comparison that Mr Murphy made with regards to the 

known and the unknown2

3 So, he was the defense attorney was made 

aware that Mr Murphy was going to discuss -- although 

there is no set number of comparisons that are required

4

5

6 in Illinois, he has got eight of them right here that he 

is going to discuss

I also informed Mr Lenzie that Mr Murphy used 

a comparison microscope to make this determination

7

8

9 So,
10 he has been given the type of microscope that he used 

He has been given the comparison points that he intends 

to use in his testimony 

lift cards

11

12 He has been given the latent 

He has been given the arrest card 

Now, he has also been given an expert opinion

13

14

15 He has been given a curriculum vitae, indicating his 

qua!lfications16 He has been given a work sheet and 

documentation that Mr Murphy used in coming to his17

18 conclusions

19 Now, if that worksheet doesn't fit what
20 Mr Lenzie considers to be appropriate expert 

information, that's what cross-examination is for21 I

22 This case, the Safford case deals at the
23 testimony at trial It doesn't deal with what was given 

It deals with the facts that the24 in pretrial discovery

1004/29/15 09 16 40 WCCH 0000130
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1 witness that testified at trial didn’t give any proper 

foundation2

3 Mr Murphy is going to get that foundation here 

in trial, which is subject to cross-examination 

also going to be given an opportunity to cross his 

credentials, which I believe are impeccable in this 

case, based on his CV, and Mr Lenzie is going to be 

given an opportunity to express whether or not 

Mr Murphy, in essence, knows what he is doing and is 

following what's generally relied upon in the scientific 

community

4 He is

5

6

7

8

9

10

11

12 If and only if the Court is satisfied with 

those credentials and the cross-examination and the 

direct examination as to his credentials, you will allow 

him to testify as an expert 

testify as an expert 

he followed in this particular case 

why he -- how he looks at fingerprints 

about the science behind fingerprint technology and how 

he uses that science and is current on that science, and 

how he is able to make these identifications

13

14

15 Once he is allowed to

16 he will give his procedures that

17 He will talk about

18 He will talk

19

20

21

22 So, the difference in the Safford case seems to

23 be that the witness in Safford got on the stand and said 

I am an expert, I looked at them, they match24 In that

1104/29/15 0916 40 WCCH
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1 that was the sole evidence that appears, that 

there was a single fingerprint to link him to the 

So, the court in this Safford case dealt more with the 

ability to cross-examine as to what he did, and 

apparently, that wasn't done 

pretrial issue

case

2 crime
3

4

5 But I don't think it's a

6

7 When we put experts on the stand in any case, 

firearms, latents, other biological 

matter, gunshot residue, you know, we tender the notes 

that the experts prepare

8 whether it's DNA,

9

10

11 Now, those notes could be half a page long, 

they could be a hundred pages long, and that's what's 

the purpose of cross-examination 

job at that point

12

13 That's Mr Lenzie’s
14 to attack the expert as to his 

ability to document what he is doing 

the weight of that evidence to be submitted to the Court

15 It goes towards

16

17 and/or the jury, not the admissibility

I believe that we have properly given him the 

expert opinion, the qualifications, his notes, the 

latent fingerprint cards that were lifted from the 

the arrest card with the defendant's

All of those things now have been 

provided, and the point of comparison that he is going 

to use for one of them

18

19

20

21 evidence

22 flngerprints

23

24

0 4/ 2 9 15 09 16 4cJ2WCCH
0000132
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1 I think it's clear that we have followed what

2 we’re required to do in discovery and, you know, I think 

that this motion in limine should be denied at this3

4 point and we move forward to trial

5 THE COURT Mr Lenzie?

6 MR LENZIE Judge, obviously, I disagree with 

I believe what they gave me is just --7 Mr Koch

8 THE COURT In what way are they lacking? 

Judge, there is no explanation of 

Because they show me eight 

points does not say this is how I came to my opinion

9 MR LENZIE

10 how he came to his opinion

11

12 It's a little difficult to cross-examine an expert 

witness when I don't know how he came to his13 opi m on

They didn't give me any 

notes saying I used this scientific method, because I 

know the microscope they used to look at the fingerprint

14 Judge, that's what I am saying

15

16

17 doesn't answer any questions about any scientific method 

or how he came to his opinion 

tender me any of that

Yes, I don't think there is any 

misunderstanding what the State gave me

18 Judge, they didn't

19

20

21 I know exactly 

what they gave me, and it does not say how he came to22

23 his opinion That's what I was asking for, and that's

24 why I am asking to bar it

04/29 '15 09 16 4C)3WCCH
0000133
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1 MR KOCH Judge, looking at this case 

seven of this case, says we find no testimony, and 

that's the key, testimony, not what was provided in

page
2

3

4 discovery, find no testimony by the examiner as to how 

he arrived at his conclusion that the latent print --

Where are you'?

5

6 THE COURT I am on page 7

7 Where are you’

8 MR KOCH Page 7 on the right-hand side, about 

two thirds of the way down, in the paragraph that starts9

10 at oral argument We are going to have testimony here

11 today as how he came to his level of comparison, so
12 that's the difference here

13 The Safford case deals with the testimony that

14 was provided at court, in the trial, and what was 

lacking foundation-wise at trial, not what was provided 

to the defense attorney in discovery or 

expert opinions

15

16 I mean,

We’re not going to put 

him on the stand and say you're an expert, tell us that

17 he is expert

18

19 there was a finding We are going to lay out his 

qualifications, and we are going to have him testify as20

21 to science, just like we do with any expert, whether 

it's DNA or gunshot residue22 We have to discuss the

23 science that’s behind it

24 Now, is Mr Lenzie suggesting that in -- to

04/29/15 0 9'16 -ad4 WCCH
0000134
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1 make an analogy in a gunshot residue test, that in the 

notes or in the lab report that is provided, it says I 

did this test7

2

3 No, it doesn't say that It gives an

ultimate conclusion, and that's what happens here4 The -
5 examiner gives a report that says I looked at these 

things and there is6 they are they match or they 

Then when the witness testifies, that's7 don't match

8 before that opinion comes in, before we say within a 

reasonable degree of scientific certainty we're able to 

form an opinion as to whether or not this matches or 

there was gunshot residue or there was DNA, we have to 

lay the proper foundation, and if we don't, your Honor 

is certainly not going to let that answer stand 

doesn't talk about pretrial discovery what's required 

We gave what this witness had

We can't make him do something that he doesn't 

If he doesn't have any additional notes or 

anything, I can’t make him create something 

what the cross-examination is for 

testimony is for here today

9

10

11

12

13 But 11
14

15

16

17 have

18 That's

19 That's what the

20

21 If Mr Lenzie does an excellent job of tearing 

down Mr Murphy's ability in how he did, then the Court22

23 will take that into consideration in weighing the 

evidence, not the admissibility24

04/29/15 09 16 4d5WCCH
0000135
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1 THE COURT I am going to withhold making my 

decision until this person gets on the stand2 I

3 understand what the point of the defense motion in

limine is4 But it is true, that in looking at this 

case, it makes two points, to allow scientific evidence5

6 to be admitted without revealing its underlying 

scientific basis is to risk admitting such evidence 

without any scientific standards

7

8

9 But furthermore, at the end of that, they say, 

here the State, in that particular case that we have all 

been citing, elicited Examiner Cutro’s report without 

establishing the specific scientific process he 

undertook to arrive at his conclusion

10

11

12

13

14 I think this is a situation one of those

15 situations where these issues are going to have to be 

addressed on a case-by-case basis, depending on what 

that particular so-called expert gets up on the stand 

and says Hang on

16

17

18

19 MR KOCH Judge, on page 12 of this

20 opinion

21 THE COURT Just a minute

22 What were you saying?

23 MR KOCH On page 12 of the opinion, on the 

left-hand side, just in the paragraph above harmless24

04/29' 15 09 16 466 WCCH
0000136
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1 Finally, to require the State to lay an 

adequate foundation to his opinion can hardly be

error, it says

2

3 described as an undue burden It goes on to say at the

4 very end, it says absent

THE COURT5 Where are you? Page 12? I got

page 126

MR KOCH7 Page 12, harmless error On the

left,- do you see a heading entitled harmless error?8

9 THE COURT No Maybe we have got I have got

page 11 Go on10

MR KOCH11 In the paragraph above that, it

12 starts finding It talks about they want the State to

13 lay an adequate foundation, and then at the end of that

14 paragraph it says Examiner Cutro was asked by the 

defense to do more than just explain how he reached his15

16 conclusion They wanted him to establish the foundation

for the introduction of that ultimate opinion 

what we're going to do in the testimony

17 That' s

18

19 So, again, that this case dealt with the

lack of the foundation at trial for the opinion, not20

what was provided21 there is no arguments in here about

22 like what was provided prior to trial The issue is at

23 tri al The expert just got up there and said it is what

24 it is and that’s the way it is We're not going to do

4(37 WCCH04/29/15 09 16 0000137
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1 that This expert is going to explain his scientific 

methodolgy, and he is going to explain how he came to2

that conclusion3 That’s what was lacking in the Safford 

When we put Mr Murphy on, I suppose we can4 case

5 revisit this argument

6 THE COURT I am sure we will

7 MR LENZIE Judge, may I say one more thing?

8 THE COURT Yes

9 MR LENZIE I will be brief

10 THE COURT I am not making a ruling yet, you
11 understand that?

12 MR LENZIE I understand

13 THE COURT Go ahead

14 MR LENZIE Judge, that same paragraph that 

Koch cited, it also -- the defendant objected to 

Examiner Cutro's testimony before he took the stand

15 Mr
16

17 They don’t say what the objection was, but I can only 

imagine it’s the same substance of what I am objecting18

19 to

20 Judge, what I have got here so far is that -- 

Well, one of the things that 

happened during the course of this trial, there was a 

different number of prints that were being talked about

21 THE COURT

22

23

24

04/ 29/15 09 16 4(38 WCCH
0000138
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1 Go ahead

Judge, as Mr Koch points out, it2 MR LENZIE

should hardly be an undue burden for the State to lay3

I don't know why they can’t give methe foundation4

those notes ahead of time, why they can't show their5

discovery, this is the steps I took in Mr Murphy --6

these are the steps 1 took in analysis and comparing7

They haven't done that8

Judge, we absolutely have done thatMR KOCH9

That's what our discovery was10

Judge, I disagree TheirMR LENZIE11

discovery was this is my opinion, not as to what I did12

Judge, I agree with Mr Lenzie thatMR KOCH13

And what happened in thatit says it was objected to14

case, he was allowed to testify, because the issue is,15

that’s why hecan he lay the foundation at trial, not16

wasn't barred beforehand, because the issue is can he17

lay a foundation at trial18

For evidence that wasn't tenderedMR LENZIE19

I am sorry?THE COURT20

the foundationMR LENZIE For evidence21

they want to layThey want to make

which they have to do, and it’s

wasn't tendered22

23 the proper foundation

not evidence that's tendered to the defense counsel24

469 WCCH04/29/15 09 16 0000139
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1 It's a little hard to tear down the expert witness when 

they don't give me his notes 

methodology, just his ultimate conclusion

2 anything about his

3

4 MR KOCH Judge, we did provide the notes that 

Mr Murphy has, which is why it goes towards the weight 

of the evidence, not the admissibility

5

6 We provided --
7 THE COURT So, you're saying in this 

particular -- the latent print examination report, what 

should have been included for your benefit, or rather 

for the benefit of the defendant to properly

8

9

10

11 cross-examine this witness, would have been the

12 particular things he did with these cards and in the

13 manner in which he did them9

14 MR LENZIE Judge, I guess the overall answer

15 In my research of fingerprint analysis, there 

is something called ACE 

verification

i s yes

16 comparison evaluation of 

These are steps that you would have had 

You would have to get the card, the 

latent first, to see if you can compare it

17

18 to go through

19 Then if

20 it's good enough -

21 THE COURT So, when somebody at the Illinois 

State Police returns a study that says the DNA taken 

from this defendant matched, does that person

22

23 does

24 that particular forensic scientist have to include every

04/29/15 09 16 4(3° WCCH
0000140
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1 single step they took to reach that conclusion? Is that

2 what you're saying, because that's the analogy that you 

That's where you go with this

I am not talking about a DNA expert 

just getting up there and just saying I am a DNA expert 

and they match and gets off the stand, no 

saying -- what I am listening to you represent to me, 

Lenzie, on behalf of your client, is that those 

particular

draw?3

4 I mean

5

6 I am

7

8 Mr

9 in a particular DNA case, each and every 

step that that examiner takes, has to be in the DNA10

11 report to comply with the discovery necessary to provide 

you with the opportunity to adequately cross-examine 

that person

12

13 Is that what you’re saying?

Judge, I would say there has to be14 MR LENZIE

15 more than what they tendered so far 

single step

general overview of we did one, two, three, four

not to disagree with you, but I 

believe the DNA analysis is probably not a good

A DNA analysis is more objective

Maybe not every 

but the steps that they took, at least the16

17

18 But, Judge

19

20 comparison to this

21 where this is subjective

22 THE COURT Wait Stop One is objective and

23 one is subjective?

24 MR LENZIE Yes, Judge I believe the

0 4 '29/ 15 09 16'41(51 WCCH
0000141
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1 fingerprint and my research

2 THE COURT Which one has been more accepted 

for a longer period of time by the legal community, DNA 

or fingerprints'?

3

4

5 MR LENZIE I’m not sure

6 THE COURT Fingerprints, for about 40 years

7 longer, at least

8 MR KOCH And, Judge, Mr

he has got a good working knowledge of fingerprints 

is talking about different things that they are supposed 

to do

Lenzie sounds like
9 He

10

11

12 THE COURT Yes, but you know what, Mr Koch, 

that’s a cute statement, but that's not his burden13

14 MR KOCH I understand that, but, Judge, 

basically, he is saying that we didn't provide any 

information to him, 

and I don't believe that's accurate

15

16 so that he can't cross-examine him,

But again, you 

know, when you do a gunshot residue test or a drug 

chemistry test, the lab provides their opinion

17

18

19

20 When the expert comes in, they talk about the 

steps that they took to render that opinion 

what they do

21 That ’ s

22 When they get the notes from those, it 

doesn't list every step that's taken23 That's the

24 weight that's the cross-examination that youagain,
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provide when that witness is on the stand1 If Mr
2 Murphy gets up there and says I don't know, I pulled out

and the light wasn't working, and I 

looked at it and I found one point of comparison 

therefore

3 a broken machine

4 and

5 I am telling you, as an expert, they match, 

then your Honor is going to give the appropriate weight6

7 to that

8 That's the purpose of the cross-examination

9 That's what Mr Lenzie is going to do, I suspect, in 

cross-examination, and that's for your Honor then to 

determine how much weight to give his testimony

But to sit her and say that the State hasn't

10

11

12

13 provided enough information for Mr Lenzie to do that is

14 We have given him all his notesinaccurate We have

15 given his expert opinion We have given him the

16 evidence that he used to examine it Mr Lenzie was

17 allowed to look at the actual evidence yesterday before 

trial to see exactly where the latents came from 

has been given the presentation pamphlet -- or printout, 

that Mr Murphy is going to use and explain that, or has 

been given an opportunity to look at it 

So, I don't know what

18 He

19

20

21

22 I mean, we are going 

back and forth and round and round, but I don't know23

24 what else we can give him And we told him that he used
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1 So, if there is differenta comparison microscope

2 levels of identification, then Mr Lenzie will ask that

3 on cross-examination as to what technique he used to 

form his opinion4

5 THE COURT All right I am going to withhold

6 my ruling until he gets on that stand

7 Go Opening statement?

8 MR KOCH Judge, at this time, we have been 

unsuccessful in securing a witness, so the State is9

10 going to make a motion to dismiss Count 2 of the home

11 invasion count

12 THE COURT Yes

13 MR KOCH Count 3, the aggravated discharge of

14 a firearm

15 THE COURT Yes

16 MR KOCH Count 4, unlawful use of a weapon by 

a felon, and Count 5, unlawful use of weapon by a felon,17

18 and proceed on oh, and Count 7, the unlawful

19 possession of controlled substance, and proceed on 

defacing identification marks on a firearm and armed20

21 habitual criminal

22 THE COURT All right Opening statement?

23 MR KOCH Yes

24 Judge, in the course of this trial, you're
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1 going to learn that Antonio Bogan 

that registers to Antonio Bogan that is found just 

outside of his residence

there is a vehicle

2

3 That the officers were

looking for Mr Bogan on July 27th of 20134 A search

5 warrant was obtained to search the vehicle that

6 registers, and we have you will be presented with the 

certified records showing the registration on that 

vehicle registers to one, Antonio Bogan

And you will learn in the trial, that upon 

searching that vehicle, they located a rifle and two 

handguns, specifically, the handgun that's listed in -- 

in the count before the Court, a Hi-Point firearm

7

8

9

10

11

12

13 You will learn that in that vehicle, there was

14 paperwork that was recovered with the -- Antonio Bogan's 

name and address on it, including a medical card and 

Wal-Mart receipt, a towing receipt and a Rockdale 

impound receipt

15

16

17 all dated within a few months of July

18 27th, 2013

19 In addition to that, you're going to learn 

well, you're also going to learn that the 

defendant, when he was found just outside of his 

apartment, just in the area of that vehicle on July

you’re going to find that he had a phone on 

And inside -- that phone was analyzed

20 that

21

22

23 27th, 2013

24 him On that
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1 phone was a picture of the rifle that was recovered out 

of that vehicle, and that picture was taken just a few 

weeks prior to the recovery of that

2

3 I believeweapon

the evidence will show July 15th of 2013, 12 days prior 

to the locating of that weapon in that vehicle

4

5

6 You will learn that there was also ammunition 

that was found inside that vehicle, as well as other7

8 evidence that will be used to corroborate the totality 

of the circumstances to show that this defendant did 

possess a firearm,

9

10 that Hi-Point firearm on July 27,
11 2013

12 You will hear as evidence that he has two 

convictions for armed robbery 

by certified copies of conviction

Also, when they recovered the firearm, you will 

hear testimony that the weapon serial number 

unreadable as it relates to Count 

relating to Count 6, Judge

pri or
13 They will be presented
14

15

16 was
17 that would be
18

19 So, at the end of this trial, you will have 

sufficient evidence to find beyond a reasonable doubt 

that this defendant did possess that weapon on July 

27th, 2013

20

21

22

23 And based on his -- the criminal history that 

will be provided to the Court, we will have proved24
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beyond a reasonable doubt the offenses of harmed1

2 habitual criminal and defacing a firearm 

Thank you3

4 THE COURT Thank you

5 Defense?

6 MS TISDALE Thank you, your Honor 

Your Honor, as you are already aware, the 

State's case is built on trying to show that Mr Bogan 

had constructive possession over the 40 caliber

7

8

9

Hi-Point firearm10

11 As your Honor may already be aware, your Honor, 

the State has to show that Mr Bogan had the power and 

the intention to exercise control over those items

12

13

14 Your Honor, I submit to you, that no matter how 

you twist and turn the evidence that's going to be 

submitted to you today, there is no way that the State

15

16

17 can meet their burden

18 Your Honor, the evidence that is going to be 

presented to you is going to be insufficient, and I am 

going to ask you find Mr Bogan not guilty on both

19

20

21 counts

22 THE COURT Thank you

23 Off the record

24 (WHEREUPON, a discussion was
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1 had off the record )
2 Back on

3 Call your first

4 MS DOMAGALLA The State would call Officer
5 Byrne

6 (Witness sworn )
7 JOHN BYRNE

8 called as a witness, having been first duly sworn, 

examined and testified as follows
was

9

10 DIRECT EXAMINATION

11 BY

12 MS DOMAGALLA
13 Q Officer, please state your name 

My name is John Byrne

Would you spell your last name for the record?

14 A

15 Q

16 A B-y-r-n-e

17 Q Where are you employed?

18 A The City of Joliet

10 n A — _l U^4.
I «. JV*

20 A I am a patrolman

Q21 How long have you worked for the Joliet Police
22 Department?

23 A 12 years

24 Q And do you have any prior law enforcement

0 4'29 /1 5 09 16 4(38 WCCH
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1 expen ence’

2 A No, I don't

3 Q Did you go through training to become a police

officer’4

5 A Yes, I did

6 Q What training did you go through’

I completed the Illinois State Police 

police officer training course in Springfield, Illinois 

And when was that’

7 A basi c

8

9 Q

10 A In March of completed it in March of 2003 

And directing your attention to July 27th of 

2013, were you employed by the Joliet Police Department

11 Q

12

13 at that time’

14 A T was

15 Q As a patrol officer’

16 A Yes, I was

17 Q And what are your duties as a patrol officer’

To patrol my assigned area any given day

Now, do you recall the date of July 27th, 2013’

18 A

19 Q

20 A I do

21 Q And do you recall what area you were

22 patrol 1ing’

23 I was patrolling the southern area, sector 16, 

which is from Fourth and Chicago

A

24 down to the area south
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of the racetrack. 1

2 Q And on that date, did you obtain information 

that you and your department were looking for an Antonio 

Bogan*?

3

4

5 A Yes, I did

6 Q Did that also provide -- or were you also 

provided information that he may be in a Chevy Impala*? 

Yes

7

8 A

g Q And with that information, did you ultimately 

make a traffic stop on a white Chevy Impala*?

A I did

10

11

12 Q Where was that at"?

13 A It was on the 1000 block of Monroe Street

14 Q And what happened when you made this traffic

15 stop*?

16 I conducted a traffic stop, activated my 

headlights, the vehicle pulled over in front of a

A

17

18 residence

19 Q Can you describe the residence*?

A It's an apartment complex building 

Q And that's on Monroe*?

20

21

22 A Yes

23 Q I'm sorry I misspoke

24 When you made contact with that vehicle, was
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Antomo Bogan in the vehicle'?1

A No, he was not2

Q3 Did you see Antonio Bogan1?

A Yes, I did4

Q Where did you see him'?5

A6 He was sitting in front of a residence on a

chai r7

Q And can you describe where he was when you say8

outside the front of it*?9

A In a cement-pad area, a porch, I guess would be10

the best definition of it11

12 Q Now, do you see Antonio Bogan in court today?

A Yes, I do13

14 Q Could you please point to him and identify him

by an item of clothing?15

A He is wearing a blue shirt16

17 MS DOMAGALLA May the record reflect an

18 in-court identification of the defendant?

19 THE COURT It will

20 BY MS DOMAGALLA

21 Q Now, when you first saw Mr Bogan, did you see

22 him ever leave that chair?

23 A Yes

Q24 Did you see where he went?
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A1 He went inside his residence for a moment

Q And did he return*?2

A Yes, he did3

Q4 Did you have any contact with him*?

A No, I didn't5

Now, did you make contact with a green 

Oldsmobile Cutlass Supreme*?

Q6

7

8 A Yes, I did

9 Q Where was that vehicle*?

It was right in front of the residence parked10 A

11 in a parking stall

Q12 And did you learn who the registered owner of

that vehicle was*?13

14 A Yes, I did

15 Q And who was the registered owner*?

16 A Antonio Bogan

Now, did you keep that vehicle in your line of17 Q

site while another officer obtained a search warrant for18

it*?19

20 A Yes, I did

21 Q Did anyone have contact with that vehicle until

Officer22 or Detective German returned with the search

23 warrant*?

24 A No one did

□ 4/29/15 09 16 4d2 U1CCH
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Q Just for clarification purposes, because I1

believe I misspoke, the residence or the area that you2

3 saw Mr Bogan, is that Moore Street?

Yes4 A

MS DOMAGALLA5 I have nothing further

6 THE COURT Cross?

7 CROSS EXAMINATION

8 BY

9 MS TISDALE

Officer, when you encountered the white Chevy 

Impala, did you make any observation or find out who

10 Q

11

that car was registered to?12

13 A I did not

Q14 Did you make any observation as to who how

15 many people were In that vehicle?

A I did16

17 Q How many people were in there?

18 A Three individuals were in that vehicle

19 And at that time, Mr Bogan was not in thatQ

20 vehicle?

21 That's correctA

22 Q So, he was not in control of the vehicle at

23 that time?

24 A That's correct

04- 29,'IE 09 16 4(33WCCH
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1 Q All right And did it appear -- did -- 

I mean, when you observed that 

vehicle, you said that Mr Bogan was actually at a

when
2 you approached

3

4 residence7

5 A Yes, right next to where the traffic stop was
6 im 11ated

7 Q And did you ever come into contact or take 

control over the keys of that Chevy Impala7 

I may have, most likely 

Do you know what you did with them7 

Eventually, they were turned over to who the 

officer that was dealing with that vehicle at that time 

Do you know who that was7

8

9 A

10 Q

11 A

12

13 Q

14 A I don't know

15 Q Did you make any observation as to how many 

keys were in there and what those keys went to7

I don't recall specifically the number of keys 

on that particular key ring,

And did you have any contact with the other 

three people that were in the car7 

Yes

16

17 A

18 no
19 Q

20

21 A

22 Q Were any of those people arrested7 

Not that I am aware23 A

24 MS TISDALE Nothing further
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1 THE COURT Redirect?
2 MS DOMAGALLA I have, no redirect Thank you
3 THE COURT You may step down, sir
4 (Witness sworn )
5 LARRY COLLINS,

called as a witness, having been first duly 

examined and testified as follows

6 sworn, was
7

8 DIRECT EXAMINATION
9 BY

10 MR KOCH
11 Sir, can you please state your state, spell 

your last name for the record**

Q

12

13 A Sure Larry Collins, C-o-1-1 -i-n-s 

And what is your current occupation**

I am a sergeant with the Joliet Police

14 Q

15 A

16 Department

17 Q And how long have you been with the Joliet
18 Police Department**

19 years

And how long have you been a sergeant?

Since July of '06

Were you working as a sergeant for the Joliet 

Police Department on July 27, 2014?

Yes, I was

19 A

20 Q

21 A

22 Q

23

24 A
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Q And1 I'm sorry, 2013?

2 A Yes

3 Q And do you recall -- what are your general 

responsibilities as a sergeant on shift?

I am assigned as the supervisor, frontline 

supervisor for the neighborhood 

assigned to me that work specific neighborhoods

And on that particular day, on July 27, 2013,

-- as part of your assignment, were you looking 

for someone known as Antonio Bogan?

Yes

4

5 A

6 I have 11 officers
7

8 Q

9 were you

10

11 A

12 Q And had you been provided a photograph of 

Antonio Bogan on that particular day?

Yes, I was

And did there come an occasion, during your 

shift, that you were made aware of the fact that 

who appeared to be Antonio Bogan was located?

Yes

13

14 A

15 Q

16 someone
17

18 A

19 Q And do you recall after receiving that

20 information, what did you do?

21 A I proceeded to the location My officers had a 

vehicle stopped in the 1900 block of Moore, and I went22

23 to that location

24 Q Okay And when you arrived in the area of
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1 the 19 -- you said 1900 block of Moore Street*?
2 A Yes

3 Q And that’s in Joliet*?
4 A Yes

5 Q When you arrived there, can you tell me what
6 you observed*?

7 A Yes I observed Officer Byrne and Officer 

Reilly, they had a white Chevy Impala stopped 

got out of my vehicle

subject that was in shorts and a T-shirt that was

8 I then
9 My attention was turned to a

10

11 exiting a building in the 1900 block of Moore

And did you recognize that individual 
that you saw exiting out of that building*?

Yes

12 Q Okay

13

14 A

15 Q And who did you recognize that individual to
16 be*?

17 A I recognized him as Antonio Bogan and from the 

-- that I observed earlier in the day 

Q Do you see that person that you recognize as 

Antonio Bogan here in court today*?

A Yes, I do

Q Can you please point to and identify that

18 flier that was

19

20

21

22

23 person*?

24 A He is the gentleman right here with the blue
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jumper with the white shirt underneath

2 NR KOCH Your Honor, may the record reflect 

the in-court identification of the defendant?r

4 THE COURT It will

5 BY MR KOCH

6 Q Sergeant, did you come into contact with the 

defendant at that point?7

8 A I did

g Q And can you tell me what happened at that

10 point?

11 A Based on the information for probable cause for 

his arrest, I approached Nr Bogan, asked him his name 

He told me his name was Antonio

12

13 Myself, Officer Reilly 

and Officer Alvarez placed the subject into custody 

And did there come an occasion that

14

15 Q didyou
16 you locate anything on Mr Bogan?

17 A No

18 Q Okay Now was the defendant transported to
19 the Joliet Police Department?

20 A Yes, he was

21 Q And did you have occasion to come into contact 

with the defendant again?22

23 A Yes, I did

24 Q And where did you come into contact with him?
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1 A I came in contact with him at the Joliet Police 

Department booking facility 

Q Okay

2

And what was the purpose of coming into 

contact with him at the booking facility?4

5 A To help process and print Mr Bogan

And can you describe for me the6 Q Okay process

that -- when you say print Mr Bogan, can you describe 

for us the process that is 

prints?

7

8 used for the obtaining of
9

10 A Sure We enter all the subjects that we come
11 in contact with under the LRMS program, which is our log 

records management system12 Anybody that we arrest is 

entered into that system, any type of form that we take 

is taken under that system

13

14

15 Q Okay And does that system -- can you describe 

-- do you enter information into that system, or 

does it have some way of tracking who is the person that

16 like

17

18 you're entering that information into?

Yes, it does

Can you describe that for us, please?

We take the general information on the 

it was Antonio Bogan

so we list his general information, his name, 

his date birth, any local numbers that we have,

19 A

20 Q

21 A Sure

22 subj ect In this case He was
23 arrested,

24
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addresses, and then the charges that we 

to the case
have pertaining

2

Q Okay As part of your responsibilities as the 

sergeant on July 27th, 2014, did you have occasion toi,

5 fingerprint the defendant?
6 A Yes
7 Q And can you just briefly describe for me what 

type of machine or what type of stuff do 

conduct your fingerprints?

Sure

8 you use to
g

10 A The information that we enter into our 

LRMS system is then transferred to11 our live scan system 

Our live scan system is a digital fingerprint system, 

the information that is transferred there

12

13 I go there 

open it up, and 

then proceed to fingerprint the subject and photograph

14 and I select his name with the CR and
15

16 him

17 Q And does that also provide for a control
18 number?

19 A It does
20 Q Okay And that is a control number that is 

then tracked with this particular21 arrest of whatever 

individual it is that you’re working with on that 

particular occasion?

22

23

24 A Yes After I am done fingerprinting and

- 400 4'2 9'1 5 09 16 40 WCCH
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1 photographing, we print out what we fingerprinted, or 

who we fingerprinted and photographed 

document control number that is listed on the

2 and there is a
3

4 flngerprints

5 And the -- you said you print out when you're 

done, you're able to print out those particular 

fingerprints, is that right’

Q

6

7

8 A Yes

9 And are those fingerprints --or that paperwork 

that's printed out, is that something that’s done at or 

near the time of the arrest’

Q

10

11

12 A Usually --we may arrest somebody and there 

might be a delay, but at the time we enter the stuff, it 

all happens pretty quickly there I think we came in 

contact with Mr Bogan around 1 00 I think we ended up 

printing and processing him around 5 00 o'clock

13

14

15

16

17 Q Okay And so when you're -- when you print and 

process him, those -- that paperwork is then produced at 

that time, is that right’

18

19

20 A Yes, it is

21 Q So, it's actually produced at or near the time 

of taking the actual prints’22

23 A Yes, it l s

24 Q Okay And those paper -- the paperwork that

41
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you print out or produce that has his fingerprints on 

them, is that something that is kept at the Joliet 

Police Department as it relates to the normal course of

1

2

3

business’4

Each individual that is arrestedA Yes , 11 is5

is also assigned a unique Joliet Police Department6
We end up taking the printsit's called a BOFI jacket7

and the pictures from the arrest, assign the number to 

or take the assigned number from Mr Bogan and
8

9 the

put the prints in the actual BOFI jacket

I am going to approach what I have marked as 

People's Exhibit Number 184

Judge, for the record, this is a group exhibit 

that contains four pages that are double-sided

I ask you to take a look at People's Exhibit 

Sergeant, do you recognize what People's

10

Q11

12

13

14

15

Number 18416

Exhibit Number 184 is"?17

A Yes, I do18

And what do you recognize that to be?

These are the fingerprint cards that are 

produced when we print a subject and then subsequently

Q19

A20

21

print them out

Q Okay Do they appear to be true and accurate 

copies of what you received or what you generated on

22

23

24

42
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1 July 27, 2013?

2 A Yes

3 You indicated, I think, that the system that 

you used also provides the capability of capturing 

photographs as well as fingerprints, is that right? 

Yes, it does

Q

4

5

A6

Q And is that also done at or near the time of7

8 the processing of the individual?

9 A Yes

10 And that photograph --or those photographs 

also kept at the Joliet Police Department in the 

ordinary course of business?

Q

11

12

13 A Yes

14 I am going to show you what I have marked asQ

People's Exhibit Number 18515 I ask you to take a look

Do you recognize what that is, sir?16 at that

A17 Yes, I do

18 Q And what is that?

19 A That is a photograph that we take It's a

20 mugshot It’s a front view and also a left-side view

21 Q And do you recognize the person that's captured

22 in that picture?

23 A Yes

24 Q And who is that?

43
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A1 It's Antomo Bogan

2 Q Is that the same person that you identified

3 here in court today?

A4 Yes

5 Q Now, on People's Exhibit Number 185 is there

6 what's called a case number?

A Yes, there is7

Q I am going to ask you to take a look at8

9 People's Exhibit Number 185 and People's Exhibit Number

184, do those exhibits have the same case number?10

11 A Yes, they do

Q12 And is that a way that the Joliet Police

13 Department further tracks the individual that's being

14 fingerprinted and photographed?

15 A Yes, and then they're the document control

number is cross-referenced16 When these print out, they

17 print out a unique document control number That

18 document control number is then entered back into our

LRMS system19

20 Q And based on your review of the documents and

21 your recollection from that date, does the control

number match that of Antomo Bogan?22

23 A Yes

24 Q And the person that you fingerprinted on July

04. 29 15 09 16 464WCCH
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1 27th, 2013, that was Antonio Bogan, is that correct?

2 A Yes

3 MR KOCH Judge, I will tender the witness

4 THE COURT Cross?

5 CROSS EXAMINATION

6 BY

7 MR LENZIE

Q8 Sergeant?

9 A Yes

10 Q Sergeant, when you -- on July 27th, 2013, you 

testified that you did go out to the 1900 block of11

12 Moore?

13 A Yes

Q Okay14 When you went out there, did you come in 

contact with a white Chevy Impala?15

16 A Yes

17 Q Okay And isn't it true, there were three

18 individuals in that car, and Mr Bogan was not in that

19 car?

20 A That is correct

21 Q You also testified as to the fingerprint

22 process?

23 A Yes

24 Q You testified that you fingerprinted Mr Bogan
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1 on that July 27th date9

2 A Yes, I did

3 Q How long have you been fingerprinting people9 

A Well, for approximately 19 years 

Q Okay Lots of people9

4

5

6 A Yes

7 Q Do you have to take training in how to 

fingerprint someone9

0n-the-]ob training, yes, and through the

8

9 A

10 police academy

Q Okay Would it be fair to say that a 

temperature might affect the quality of a fingerprint9 

A If we have any problems with the fingerprint on 

this machine, it will kick back that the fingerprint 

isn't good and then we have to re-roll it

11

12

13

14

15

16 Q So, your machine has a safety guard9
17 A Yes

18 Q Okay And so it happens enough that there is 

problems with fingerprints that your machine has some 

kind of safety guard on it9

19

20

21 A It has a safety guard, yes 

That's correct922 Q

23 A Yes

24 MR LENZIE No more questions
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1 THE COURT Any redirect?

2 MR KOCH No, Judge I have nothing further

3 THE COURT Thank you You're done

4 Cal 1 your next

5 I just want to make sure, because of that

situation I have got in 305 today, that this person can6

finish at 1 30?7

8 MR KOCH Yes

9 THE COURT If not, we will stop This next
10 witness is on vacation, right?

11 MR KOCH Judge, yes We can put the next
12 We can go out of orderwitness on

13 THE COURT All right I just wanted go on
14 Do whatever you want

15 (Witness sworn )

16 CHRIS DELANEY,

called as a witness, having been first duly sworn, was17

18 examined and testified as follows

19 DIRECT EXAMINATION

20 BY

21 MS DOMAGALLA

22 Q Officer, please state your name for the record 

Chris Delaney23 A

24 Q Could you please spell your last name?

47
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1 A D-e-1-a-n-e-y

Where are you employed*?

City of Joliet Police Department

How long have you been so employed7

11 years, approximately nine months

And what are your duties at the Joliet Police

2 Q

3 A

4 Q

5 A

6 Q

Department77

8 A Evidence technician

9 Q And you have been an evidence technician the
10 entire time you have been with JPD7
11 A No

12 Q When did you become an evidence technician7
13 A Approximately 2011

And do you have any prior law enforcement14 Q

15 experience7

16 A Yes

17 Q Where7

18 A Village of New Lenox Police Department 

How long were you with the Village of New19 Q

20 Lenox7

21 Approximately two years 

And prior to becoming a police officer 

go through training to become a police officer7 

Yes

A

22 Q did you
23

24 A

48
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1 Q When was that?

2 A January of 2001

3 Q Did you successfully complete your training to 

become a police officer?4

5 A Yes

6 Q Now, did you have to go through additional 

training to become an evidence technician?7

8 A Yes, I did

9 Q What training did you go through to become an 

evidence technician?10

11 A 200 hours of crime scene training at 

Northwestern University in Evanston, Illinois 

And when did you do that?

After I became an evidence tech

12

13 Q

14 A it’s been

15 periodically since I started, so I have 200 hours of

16 training

17 Q So, you have continued training throughout your 

time as being an evidence tech?

Correct

18

19 A

20 Q When was your last training course?

I don't remember the exact date of that21 A

22 Q Okay Now as an evidence tech, what are your

23 duties?

24 A I respond to crime scenes, photographs,
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fingerprint collection1 DNA collection, anything that's 

required of collecting evidence or documenting evidence,2

3 packaging, transportation of it

Now, directing your attention to July 27th of 

2013, were you employed and on duty with Joliet’
Yes

4 Q

5

6 A

7 Q And do you recall being called to the area of 

1911 Moore Street in Joliet’8

9 A Yes

10 Q And what were your called to that area for’

I was sent there by Detective German to take 

photographs of a vehicle in the parking lot at 1911 

Moore

11 A

12

13

14 Q When you arrived on the scene, what did you
15 see’

16 A There was officers there, and I was directed to 

a green in color Oldsmobile17

18 MS DOMAGALLA May I approach’
19 THE COURT Yes

20 BY MS DOMAGALLA

21 Q Officer, I am going to show you what I have 

previously marked as People's Number 186 

recognize what that is’

22 Do you

23

24 A Yes

04/29/15 09 16 4(5° WCCH
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1 Q What is that?

2 A This is a photograph of a green in color 

Oldsmobile that I was sent to take photographs of

And is that the vehicle that was in the parking

3

4 Q

lot at Moore?5

6 A Yes

7 Q And when you arrived, where, if you can recal1, 

was this vehicle parked in relation to the residence?8

g A It was parked in the eastern part of the 

parking lot and to the west was a building, but I am not 

sure if that's the building in question 

address I was sent to

So, you were called there, specifically, to 

photograph and document the vehicle in the parking lot? 

Yes

And does this photograph fairly and accurately 

depict the vehicle that you took a picture of on 

July 27th of 2013?

Yes

10

11 1911 is the
12

13 Q

14

15 A

16 Q

17

18

19 A

20 Q Now, when you arrived on the scene, did you 

ultimately search that vehicle?

I didn't search it

21

22 A I took photographs of it 

Did you take the photographs of items that 

Detective German asked you to?

23 Q

24

51
04/29/15 09 16 40 WCCH 0000171



000017204/29/15 09:16:40 WCCH

1 A Yes

2 Q And so you worked in conjunction with Detective

3 German while he searched the vehicle7

4 A Yes

Q Now, officer5

6 May I approach7

7 I am going to show you Exhibits 187 through

8 199

9 A Okay

10 Q Could you please look at those and tell me if

11 they're the photographs you took7

12 A Yes, they are

Q13 And do all of those photographs fairly and 

accurately depict the items that you took pictures of on14

15 July 27th, 2013 7

16 A Yes, they do

17 Q And Detective German found these items within

that car and then presented them to you when you 

photographed them7

18

19

20 MR LENZIE Judge, objection as to when

21 THE COURT Sustained

22 Were you there when Detective German searched

23 the car and found those items7

24 THE WITNESS Yes

Q4' 2 9/15 09 16 4 fi2 W C C H
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MS DOMAGALLA That's what I thought1

THE COURT Overruled It sounded like he2
never mind Go onwasn' t3

BY MS DOMAGALLA4
So, you observed Detective German remove theQ5

items out of that vehicle, is that correct?6

YesA7
And then you photographed those items?Q8

A Yes9
And the items that you photographed -- did youQ10

take the items back into evidence at the Joliet Police11

Department?12
I took the items with me to the Joliet PoliceA13

Department, yes14
And when you arrived at the Joliet PoliceQ15

Department, what did you do with them?16

Took them into our lab section of the evidenceA17

section of the department18

And who was with you?Q19

or Detective GermanOfficer GermanA20

accompanied me in bringing -- helping me with evidence21

bringing it in22

May I approach?

Officer, I am showing you what I have marked as

23 Q

24
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People’s Number 2 Do you recognize what this is*?1

A Yes, this is an evidence bag2

Q3 Does it have a label on it*?

A It does4

Q And did you package5 or secure an item in

that bag76

A Yes, I did7

Do you know what item is secured in that bag7Q8

This is item number 16, 22 caliber handgunA9

And that bag is still in a sealed condition, is10 Q

that right711

A Yes12

MS DOMAGALLA Judge, do you have scissors, or13

something that the officer can use714

THE COURT I don't know It's not my15

courtroom Yes16

THE WITNESS Would you like me to open it717

BY MS DOMAGALLA18

Q Yes, please19

Officer, once you get your gloves on, would you20

please open that bag721

Could you please show to the Court and explain22

23 what is in that bag7

There is a pistol, magazine and a 22 caliber24 A
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Ruger handgun1

Your Honor, I would objectMS TISDALE2

Basis’THE COURT3

Your Honor, I don't know what theMS TISDALE4

22 caliber handgun, at this point,relevance is of the5

in the introduction of it to the Court in this trial,6

I don’t know forHe is not charged with thatperiod7

what purpose this is being introduced8

I don’t control their evidence ofTHE COURT9

You're saying that thiswhat they're trying to present 

handgun has nothing to do with anything in this case’

In my opinion, yes, your Honor

10

11

MS TISDALE12

THE COURT Oh, in your opinion, I got it13

Go on14

MS DOMAGALLA Do you want me to respond to15

the objection’16

THE COURT Sure17

Judge, they are all the itemsMS DOMAGALLA18

I do bell eve thatfound within the defendant's vehicle19

they are relevant to the case20

Your Honor, every item that'sMS TISDALE21

found in the vehicle wouldn't be relevant to the case22

that this has anything that goes to23 I believe it

I don’t knowweight of what he is being charged with24
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22 caliber goes to thiswhat relevance it is, this1

supposed possession of the 40 caliber

You don't think if they found one 

gun in the car, it wouldn't go to him possessing the 

other one, based on knowledge?

2

THE COURT3

4

5

MS TISDALE If he is not charged with it, no 

THE COURT Okay Are you completely exhausted

6

7

on this point?8

MS TISDALE Yes, your Honor9

THE COURT Overruled10

Answer11

BY MS DOMAGALLA12

officer, you stated what that was, for the 

Is that item in the same or substantially the

Q Now13

record14

same condition as when you located it within the green15

Oldsmobile Supreme?16

This was shown to me by Detective German 

You took that weapon back, though, when you 

entered it into that sealed bag, is that correct?

A17

Q18

19

YesA20

And so when you entered that gun into that 

sealed bag, today, now that you have opened the bag, is 

it in the same condition as when you put it in the bag?

Q21

22

23

YesA24
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1 Q And it's your initials and date on the evidence

2 tape, is that correct?

3 A On the evidence tape, yes

May I approach?4 MS DOMAGALLA

5 THE COURT Sure

6 BY MS DOMAGALLA

7 Q Officer, I am showing you what is marked as 

Do you recognize what this is?8 People's Number 201

9 A Yes

10 Q And again, what is that?

11 It's an open bag 

indicating a black

A It has Evidence Number 13, 

40 caliber semi-automatic handgun12

13 Hi-Point

14 Q Now, can you please remove the item from the

bag?15

16 A I am not sure what this is

17 Now, you just removed a gun from that brown 

paper bag, is that correct?

Q

18

19 A Yes

20 Is that the same gun that you placed into the 

brown paper bag on July 27, 2013?

It appears so

And is it in the same condition as when you 

placed it in the bag?

Q

21

22 A

23 Q

24

04 29/15 09 16 4Ci7WCCH
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A I don’t recall removing the grip, but yes 

Q Okay Now, did you -- after you collected that 

item, did you seal it in the brown paper bag"?

1

2

3

I didYesA4

And did you send that item to the crime lab for 

additional testing?

Q5

6

YesA7

Q You could put the item back in the bag

THE COURT Let’s get some clarification here 

You mentioned that that was -- he was opening 201 Is 

that the bag, or is -- 13 the gun? I am confused by the 

numbers you just used, referring to that item

8

9

10

11

12
I put the sticker onNS DONAGALLA 201 is13

the bag, but it is the gun14

THE COURT What was 13?15

I don't recall saying 13MS DOMAGALLA16

THE COURT Someone mentioned 1317

NS DOMAGALLA Oh, the officer mentioned 1318

It’s their Joliet number19

THE COURT Their number?20

MS DOMAGALLA Joliet number, yes21

THE COURT All right So, it’s 201, bag with22

gun?23

NS DOMAGALLA Yes24
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THE COURT All right I got it1

MS DOMAGALLA And, Judge, I would just like2

for the record, I believe there was an3 to state

agreement to open that bag yesterday, so defense counsel4

could see it5

Is that correct?THE COURT6

It was done in our presenceMR LENZIE7

THE COURT Thank you, sir8

BY MS DOMAGALLA9

And then the grip -- officer, I am showing youQ10

is this the brown envelopewhat I have marked as 20211

that was within the brown paper bag you just took the12

gun out of?13

YesA14

Q Could you please open that as well? Do you15

recognize what that is?16

It would be on theThis is part of the gripA17

side of the handgun, and this is a rubber grip, or the18

top of this19

So, when you stated that you didn’t recall the 

grip not being on that gun, is that the grip from the 

gun you just identified in court?

Q20

21

22

Yes23 A

Officer, I am going to put this up here becauseQ24
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1 it’s heavy I have marked this as People’s Number 203

2 Do you recognize what this is’

3 MS TISDALE Your Honor, I am going to object

My same objection, your Honor4 I object as toagai n

5 relevance

6 THE COURT This is a bench trial If it’s

something that I find to be not relevant or pertinent to7

8 this issue, I will dismiss it

9 Go ahead

10 BY MS DOMAGALLA

11 Q Do you recognize what this item is’

A Yes, I do12

Q13 And what is it’

14 A This is AR-15 style rifle

Q15 And was it also located by Detective German in

16 your presence in that green car’

17 A Yes

18 Q And was that item taken back to the Joliet

19 Police Department’

20 A Yes, it was

21 Q Was it then sealed in this clear plastic bag’

22 A Yes

23 Q Did you do that’

24 A I did

O 4'2 9 ' 1 5 09 16 46° WCCH
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Does this rifleQ is it in the same condition1

as it was when you located it in that green car’2

I removed the scope and packaged it separateA3

for this packaging, but yes4

Q Thank you5

Officer, I am showing you what I have marked as6

People's Number 204 Do you recognize what this is’7

It's a brown paper bag marked with JolietA8

Police Evidence Number 179

And that is People's Number 204’Q10

A 204, yes11

INow, that bag is also openMS DOMAGALLA12

Defensebelieve there is an agreement again13

that bag was opened yesterday with them, socounsel14

they can see what was inside of it15

MR LENZIE That's correct16

BY MS DOMAGALLA17

Can you please open that bag and remove the18 Q

items’ And what is that’19

This is a black canvass bag20 A

Are there items within the black canvass bag’Q21

Yes22 A

What is within the black canvass bag’Q23

There are five 30 round magazines for a rifle,A24

61
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1 a box of 32 caliber ammunition, and a 223 Remington
2 ammunition box, ammunition

3 Q Now, officer, just for clarification purposes, 

I am going to put an evidence number on these items4 I
5 am going to put People's Number 205 on one of the

6 magazines

7 206 is the second magazine that he pulled out,

208 is the fourth, 209 is the 

fifth, People's Exhibit 210 is the white Winchester box
t

and 211 is gray Winchester box

8 207 would be the third

9

10

11 THE COURT Which caliber*?
12 MS DOMAGALLA I am sorry 211 is the 223
13 THE COURT Okay
14 BY MS DOMAGALLA

15 Q And the 210 is the 32

16 Now, these items that are now before you, 

People’s Number 205, 206, 207, 208 and 209, those are 

the magazines

17

18 Are they in the same condition as when 

you collected them out of the green car with Detective19

20 German in July of 2013*?

21 A Yes

22 Q And items 210 or item 210, that box, is that 

in the same condition as when you located it in July of23

24 2013“?
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1 A Yes

2 Q And 211, is that box also in the same condition

3 as when you located it in July of 2013"?

4 A Yes

5 Q Now, did you do any additional steps on any of

6 these items, other than just logging them into evidence'?

At the Joliet Police evidence lab, I processed 

the exhibits marked 211 and 210 for fingerprints

And what steps did you take to do that on each

7 A

8

9 Q

10 item? Let’s start with 210, what did you do to

11 item number 210*?

12 A 210, I first did a visual inspection, and then

13 followed the visual inspection I used a fingerprint

14 powder

15 Q And how did you do -- or what did you do with

16 the fingerprint powder"?

17 A I applied it to the outside surfaces of the

18 box

19 Q And were you able to identify any fingerprints

off of that box'?20

21 A I don’t remember off that a specific item

Q22 Now, did you do the same process that you just

23 described to item 211"?

24 A Yes
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1 Q So, you visually inspected it and then you used 

fingerprint dust again*?2

3 A Yes

Q4 Officer, I am showing you what I have marked as 

People’s Exhibit 212, do you recognize what that is*?5

6 A Yes

Q7 And within that envelope, that again, there are 

seven fingerprints or latent fingerprint cards8 is that
9 correct*?

10 A Yes

11 Q And did you create those latent fingerprint

12 cards*?

13 A I am not sure I understand

14 Q Create is possibly a poor word I am sorry

After you dusted the ammunition boxes for 

fingerprints, did you observe fingerprints that you 

could put on tape*?

15

16

17

18 A Yes

19 Q And did you do that*?

20 A Yes

21 Q And what did you do with the tape that you had

22 fingerprints on*?

23 A I applied it to a backing card 

Is that a backing card in your hand*?24 Q

0 4/29- 15 09 16 4<54WCCH
0000184



000018504/29/15 09:16:40 WCCH

1 A Yes

2 Q So, are those the backing cards that you 

applied the fingerprint lifts -- 

obtained onto the backing cards'?

3 latent lifts that you
4

5 A Yes

6 Q Did you do anything else with those cards after

7 you put the lifts on them?

8 A Yes

Q9 What did you do with them?
10 A I entered them in as an item of evidence and
11 transferred them to fingerprint analyst Michael Murphy 

And Michael Murphy works at the Joliet Police12 Q

13 Department?

14 A Yes

15 Q When you transferred them to him, did you put 

those cards into a sealed envelope?

I put them into this envelope

16

17 A I did not seal
18 them

19 Q Did you hand like how did you give him the

20 cards?

21 A Transferred them to his office

22 Q There are markings on the back of those cards,

23 is that correct?

24 A Yes
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1 Q Did you put them there the markings9
2 A Some of them
3 Q And does it list where you collected the
4 fingerprint from9

5 A Yes

6 Q And that's your markings9 

Yes7 A

8 Q Can you explain for the Court then where 

were able to lift those seven items
you

9 or seven lifts
10 from9

11 A Yes, two of the cards actually

correction, three of the cards are marked 40 slide with 

the date, the case report number

12

13 my initials

14 Q And what is 40 slide9
15 A That's what I wrote for the slide of the 40
16 callber handgun

17 Q Okay

18 A Two for the grinder, and the case report number 

and my initials and the date, and two marked 

box,

19 223 ammo
20 my initials, the date and the case report number 

So, when you read -- the two of them came from 

223 ammo box,

21 Q

22 the is that the ammo box that is sitting 

next to you marked as People's Number 211?23

24 A Yes
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Q And Officer, may I see the1 thank you

2 Now, on the other side, you read the markings

on the back3 On the other side is the lift tape that

you put on the backing card, is that correct*?4

A Yes5

Q And five of the seven cards have Xs through the6

lift tape, is that correct*?7

A Yes8

Q And the two that do not have Xs on them, can9

you please state where those fingerprints were lifted10

from*?11

A These two were taken from the 223 ammo box12

13 Q The other cards, the cards that have the Xs on

them, are lifts that you took off the14 you stated

the15 you said the 40 slide and then grinder, is that

correct*?16

A Yes17

Q18 So, there were other items that you -- did you

follow the same process as you described for the Court19

20 with the ammo box, being a visual inspection and then

the fingerprint dust, and then if you were able to see a21

22 fingerprint, you use lift tape to secure it*?

23 A Which box*?

Q24 No, I am saying the other item

04/29' 15 09 16 4(57 WCCH
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A Okay1
Because you have five fingerprints that youQ2

lifted off of the 40 slide?3
YesA4
And the grinder, is that correct?Q5

YesA6
when you -- what did you do to get those 

lift cards for the items off the 40 slide?

Same process, a visual inspection, followed by 

application of fingerprint powder

And was that the same for the grinder as well?

NowQ7

8

A9

10

Q11

A Yes12
And then after your visual inspection, the 

fingerprint dust, you used the lift tape and placed that 

on the backing card?

Q13

14

15

YesA16
Judge, I have no furtherMS DOMAGALLA17

questions for this witness18

THE COURT Cross?19
Off the recordHang on a minute20

(WHEREUPON, a discussion was21
off the record )22

CROSS EXAMINATION23

BY24
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1 MS TISDALE

2 Q Officer, do you know -- are you familiar with 

the locations of where all these items were'found in the3

4 vehicle?

5 A Somewhat, yes

6 Q Okay And so you know that the rifle was in a

7 separate bag of its own’

8 A Yes

9 Q Okay And do you know exactly where in that

10 vehicle that bag was7

11 A I didn't see it, but I was told it was in the

12 back seat of the car

13 Q Okay And you know that the 40 caliber and

14 the 22 caliber was in another area in the sweatshirt,

15 correct'?

16 A Correct

17 THE COURT In a sweatshirt? Is that what you

18 said?

19 THE WITNESS That’s where the gun was

20 THE COURT All right Got it

21 THE WITNESS Or guns

22 THE COURT Got it Move on

23 BY MS TISDALE

24 Q There was another bag that contained the ammo

04 29 15 09 16 4Q9UCCH
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and the clips, is that correct, or magazines91

2 A Yes

Q3 So, there were different places where

everything was found, you have two bags and two guns and4

5 a sweatshirt9

6 A Correct

Q All in different locations of the vehicle97

A Correct8

Q And officer, you testified that you were able9

10 to lift latent prints off certain items When you say

11 latent lift, what does that mean9

A Well, best I can describe it is I do a visual12

13 inspection to see if I can see anything with my naked

eye flngerprint-wise14 If I don't see something that's

left in blood or another substance, then I go to15

fingerprint powder to enhance it, so I can see it and16

lift it17

18 Q So, the items that you did lifts off of, those

19 are things with your visual eye after the powder that

20 you thought you saw something, fingerprint-wise9

After the application of powder, yes21 A

Q Okay22 And you actually testified that you were

23 able to get three of those lifts off of that 40

24 callber, right9
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A Well, I lifted something that I thought I could1

see with the assistance of the fingerprint powder2
and thoseQ Okay And there were actually3

there were three of those off of that 40 caliber74

YesA5
Q That you thought you could see something with 

your visual eye after the application of the powder7 

A Right

Q And you testified that after you got the lifts 

and put them on the backing cards, you transferred those 

to Officer Murphy7

6

7

8

9

10

11
Well, he is not a sworn officerA12

How did you label him7 

As a fingerprint analyst

And you said you transferred those to him7

I'm sorryQ13

A14

Q15
I transferred them to his officeA16

Q How did you do that717
Once it's entered into an item of evidence, itA18

goes from me for chain of custody right to the latent 

print office, the section of the evidence section 

itself That's his office So, I take this item right

19

20

21

to his desk, and that's where I set it22

Q Okay You just set it on the desk there723

A Set it on the desk24
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Q And you didn't send any of those to the 

Illinois State Police, any of those latent prints7 

A No, not the latent prints, no 

Q And how do you make a determination as to 

whether you're going to send something to the Illinois 

State Police or whether you're going to send them to 

fingerprint analyst Murphy7

A I am not sure I understand that question 

Q Well, you testified that you took those lifts 

to Officer -- I am sorry, fingerprint analyst Murphy, 

but on some occasions, you sometimes would send 

fingerprints to the Illinois State Police Crime Lab,

1

2

3

4

5

6

7

8

9

10

11

12

13 correct7

14 A If I have an item that I process and it's

15 requested of me to send it to the State Police Crime

16 Lab, I will do that

17 Q So, it's not you that makes that determination

18 as to where it's going to go7

19 A Sometimes, sometimes not

20 Q Did you make this determination7

21 A To7

22 Q To rather than send them to the Illinois

23 State Police Crime Lab, you took them to fingerprint 

analyst Murphy724

72
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1 A Yes

2 Q And you made that determination?

3 A Yes

4 Q Why did you make that determination?

That's the first step in the process 

So, it's your testimony then all

I’m sorry, you took these fingerprints 

to fingerprint analyst Murphy, and it stopped there 

Why didn’t it go further to the Illinois State Police 

Crime Lab?

5 A

6 Q

fingerprints7

8

9

10

11 A I wasn’t requested to send them there
12 Q Wei 1 you keep saying you weren't requested, 

but you said it’s your determination as to whether it13

14 goes to the Illinois State Police Crime Lab or

fingerprint analyst Murphy, right?

A The first step

Q What is the second step?

A If I am requested to send it, I will 

Q Okay So, is it just

15

16

17

18

19 if you can just

what instances do you decide to send them to 

fingerprint analyst Murphy, rather than Illinois State

20 describe

21

22 Police Crime Lab? What's your criteria in deciding 

where they are going to go in your first step?23

24 A I would say almost every case that I do, the
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first step is to him1

2 Nothing furtherMS TISDALE

3 MS DOMAGALLA Just very briefly

4 REDIRECT EXAMINATION

5 BY

6 MS DOMAGALLA

Q Fingerprint analyst Murphy's office is within7

8 the secured evidence section of the Joliet Police

9 Department, is that correct’

10 A Yes

Q11 And the latent cards that you reviewed before

12 the Court today, those are the latent cards that or

the lifts that you took in July of 2013’13

14 A Yes

15 MS DOMAGALLA I have nothing further

16 MS TISDALE No

THE COURT17 Thank you, sir 

The Court is going in be in recess for half an

You may step down

18

19 hour for lunch

20 (WHEREUPON, a lunch recess

21 was had )

22 All right We're back on the record on Bogan,

23 13 CF 1631 We are still in our State's case in chief

24 If you’re ready, continue

16 4<34 WCCH04/29/15 09 0000194
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MR KOCH Yes, Judge1

2 (Witness sworn )

3 JEFFREY GERMAN,

called as a witness, having been first duly sworn, was4

5 examined and testified as follows

6 DIRECT EXAMINATION

7 BY

8 MR KOCH

Q Can you please state your name and spell your9

last name for the record?10

11 A Jeffrey German, G-e-r-m-a-n

12 Q And what's your current occupation?

13 A I am a detective with the City of Joliet

Police14

Q15 And how long have you been with the City of

Jollet?16

A17 Approximately 11 years

And how long have you been a detective?Q18

19 A Approximately a year and a half

20 Q Were you a detective and working for the City 

of Joliet on July 27th of 2013?21

22 A Yes

Q23 Were you aware of an investigation in which the 

Joliet Police Department was looking for someone known24
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1 as Antonio Bogan9

2 A Yes

3 Q Did there come a time, during your shift on 

2013, that you became aware that someone 

identified as Antonio Bogan had been located9

July 274

5

6 A Yes

7 Q Do you recall where he was located at9
8 A Near 1911 Moore Avenue
9 Q Okay And is that in the City of Joliet9 

A It's in the county, Will County jurisdiction 

within -- by Joliet

10

11

12 Q Okay And did you proceed to the area of 1911 

Moore Street in Will County, Illinois913

14 A Yes

15 Q And when you got there, what did you observe9 

I observed the defendant handcuffed in the rear16 A

17 of Sergeant Alvarez's squad car with him standing by 

Now, you just indicated the defendant18 Q Did you

observe someone out there that day that you see here in19

20 court9

21 A Yes, the defendant sitting in the blue jump

22 suit

23 MR KOCH Your Honor, may the record reflect 

the in-court identification of the defendant924
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1 THE COURT It will

2 BY MR KOCH

3 Q And you said -- when you arrived, he was in a
4 vehicle?

5 A Yes

6 Q And did you approach that vehicle?
7 A Yes

8 Q And when you approached that vehicle, did you 

locate anything that the defendant was holding?

He was holding a cell phone

I am going to show you what I have marked as 

People’s Exhibit Number 213 

Exhibit Number 213?

9

10 A

11 Q

12 Do you recognize People's
13

14 A Yes

15 Q And what do you recognize that to be?

An Apple iPhone recovered from that address 

And was that recovered from the defendant?

16 A

17 Q

18 A Yes

19 Q And you observed that -- where did you observe 

that when you arrived on July 27th?

He was sitting in the back of the vehicle with 

the back door open while I was speaking with him, and he 

was holding -- his hands were behind his back, and he 

had the cell phone in one of his hands behind his back

20

21 A

22

23

24
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THE COURT Your Honor, do you have those
2 sen ssors?
a MS DOMAGALLA I put them on your bench

BY MR KOCHt.

5 Q And is that currently in a sealed condition? 

Yes6 A

7 Q Can you go ahead and open that up, please? 

Remove it?

You can go ahead and remove it 

Is that the phone that you observed in the 

-- the defendant had on July 27th?

Yes

8 A

9 Q

10

11 defendant

12 A

13 Q Okay Did you speak with the defendant with 

regards to getting permission to enter into his14

15 residence?

16 A Yes

17 Q And did he give you consent to enter into his
18 residence?

19 A Yes, he did

20 Q I am going to show you what I have marked as 

People's Exhibit Number 21421 Do you recognize People's
22 Exhibit Number 214?

23 A Yes, I do

24 Q And what do you recognize that to be?

04/29/15 09 16 4(3® WCCH
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1 A This is a voluntary authorization to search the 

residence signed by the defendant for 1911 Moore, 

apartment 103

2

3

4 Q Okay And is that a true and accurate copy of 

the consent - to-search his residence?5

6 A Yes, and the vehicle, a Chevy Impala

Did you subsequently -- was a search 

conducted at 1911 Moore Street, apartment, I think you 

said 103?

7 Q Okay

8

9

10 A Yes

11 Q And with regards to the search, can you tell me 

if anything, did you discover as it relates to 

kind of targets?

12 what any
13

14 A In the closet, which is

15 MR TISDALE Objection, your Honor Relevance
16 as to targets? Target of what? What kind of target? I
17 don’t know

18 THE COURT It's a little vague 

I don’t know where you're going here 

understand what you mean

Rephrase
19 thi s I don’t
20

21 MR KOCH I mean, I could explain the
22 relevance aspect of it

23 THE COURT Then you’re going to explain the
24 question to me

79
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BY MR KOCH1

2 Q Are you familiar with what is commonly referred

3 to as a target?

4 A Yes

5 Q What would you describe a target to mean to

6 you?

7 A A target used at a shooting range, either 

firearm or a bow and arrow8

9 Q Okay And have you seen targets in your 

your professional career as a10 professional life

11 Joliet police officer?

12 A Yes

13 Q Have you seen targets of this type? 

Let's go on14 THE COURT

15 BY MR KOCH

16 Q Okay During your search of the residence, did 

you come upon -- what can you tell me about coming upon17

18 any targets?

19 A In the closet, near the living room in the 

kitchen, I found a homemade target, which were several 

pieces of what appeared to be cardboard tape themselves 

with a target drawn on it

When you say, a target drawn on it, what do you

20

21

22

23 Q

24 mean?

8004/29,15 09 16 40 WCCH
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1 A Like a bull's eye circles

2 Q Okay

A And then there is also, I believe, about five 

which appear to be made by an arrow

Did you -- did you subsequently obtain a 

search warrant for a vehicle that was located in the 

parking lot of 1911 Moore Street*?

holes4

5 Q Okay

6

7

8 A Yes

9 Q And prior to obtaining that search warrant 

you been given any information as to the owner of that 

vehi cl e*?

had
10

11

12 A Yes

13 Q And who did you learn was the owner of that

14 vehi cl e*?

15 A The registration was registered to the

16 defendant

17 MR KOCH Judge, at this time, I am going to 

ask leave to enter into evidence People’s Exhibit Number18

19 215, a certified copy of vehicle registration for 

Antonio Bogan at 1911 Moore street

one
20

21 THE COURT Defense counsel*?

22 MR LENZIE Judge, it's a self-authenticating

23 document I have no objection

24 THE COURT Thank you So admitted

04/29.15 09 16 4<J1WCCH
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BY MR KOCH1

Q Did you2 so, you obtained a search warrant

3 for a Cutlass Supreme, is that correct7

A Yes4

Q And I am going to show you what's been marked5

as People's Exhibit Number 1866

Judge, may I see that exhibit, please77

8 THE COURT Take it back

BY MR KOCH9

10 Q Do you recognize People’s Exhibit Number 1867

11 A Yes

And what do you recognize that to be712 Q

13 A As the vehicle parked at the defendant's

address that was registered to him that was searched14

Q Okay And did you observe this vehicle on July15

16 27th, 20137

17 A Yes

18 Q And does that picture truly and accurately

depict that vehicle719

20 A Yes, it does

21 Does that vehicle have a license plateQ

22 identified in that picture7

23 YesA

And can you read the license plate into theQ24

04/ 29/15 09 16 4C?2 WCCH
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record, please?1

A The Incense plate is N75 66882

Q3 Now, I am going to show you what's been

admitted as People’s Exhibit Number 215 and ask you to4

take a look on that document5 and let me know if you can

identify those same numbers on that page6

A Yes, it's same license plate, N75 6688 on a7

1997 Oldsmobile Coupe8

Q Okay9

A Registered to the defendant, Antonio Bogan, at10

11 1911 Moore Street, apartment 103

Q And that's the same license plate that's on the12

13 certified registration as the license plate that's on

that vehicle, is that correct?14

A Yes15

And that picture depicts a Cutlass Supreme, is16 Q

that right?17

A That's correct18

Q And that’s19 the vehicle registration is for

20 that vehicle, is that correct?

21 A Yes

Q Okay22 You had occasion to search that vehicle

23 then, Detective German?

YesA24
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and were you withFirst thing upon 

Evidence Technician Delaney present with you during the
Q was1

2

search of this vehicle73

YesA4
And do you recall what he was doing as you were 

searching the vehicle7

He was photographing items, and then the items 

were eventually placed into his vehicle to be 

transported to the police station for the processing 

And I guess starting with the search of the 

can you tell me, did you open that vehicle7

Q5

6

A7

8

9

Q10

vehicle11

YesA12
And what, if anything, did you observe in that 

I guess starting in the backseat area7

there was a large garment bag

Q13

vehicle14
In the backseatA15

that was laying on the backseat

And I am going to show you what's been marked 

as People's Exhibit Number 216

16

Q17
Do you recognize18

People's Exhibit 216719

YesA20
And what do you recognize that to be7

This would be the black zipper garment bag that

Q21

A22

was recovered from the backseat of this vehicle23

And did you recover this item7Q24
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1 A Yes

2 Q And is it in a sealed condition”?

3 A Yes, it is

Can you go ahead and open it up for me, please? 

And can you tell me, Detective German, what it 

is that you took out of People's Exhibit Number 216?

This is a black zipper garment bag, also a 

black rifle case that was located in this bag when I 

first recovered it

Q4

5

6

7 A

8

9

10 Q Okay And I am going to show you what's been

11 marked previously as People's Exhibit Number 188 Do

12 you recognize People's Exhibit Number 188?

13 A Yes

14 Q And what do you recognize that to be? 

This was a black rifle that had a scope15 A

16 attached

And does this picture also show some type ofQ17

18 carrying case?

19 A The black zipper rifle case that was inside the

20 black garment bag

21 Q That you just took out of People's Exhibit

22 Number 216 is that right?

23 A Correct

24 Q Okay And showing you what's been marked as

4<55 WCCH04/29/15 09 16 0000205
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1 People's Exhibit Number 203, do you recognize People's 

Exhibit Number 203?2

3 A Yes

4 Q And what do you recognize that to be?

The same black rifle that did have a scope on 

the top that we recovered from the vehicle in the

5 A

6

7 garment bag in the zipper rifle case

Besides the removal of the scope, does 

it appear to be the same weapon that you recovered out 

of that vehicle on July 27th?

Yes

8 Q Okay

9

10

11 A

12 Q Okay And it's actually in a clear plastic 

bag, you're able to see the weapon,13 is that right?
14 A Correct

15 Q Okay And it’s also in a sealed condition, is
16 that correct?

17 A Yes

18 Q Now, after you recovered the garment bag in the 

backseat, did you -- what’s the next area or the next 

thing that you observed as it relates to this vehicle?

19

20

21 A There were several items recovered from the

22 rear driver's side floorboard

23 Q Okay And I would like to ask you, what's the 

first item that you recovered from the rear driver’s24
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1 side floorboard*?

2 A That would have been a red plastic bag that had

3 "items in it

4 Q Okay Do you recognize what is People's

5 Exhibit Number 217*?

6 A Yes

Q7 And what do you recognize that to be*?

8 This would be the red plastic bag recovered 

from the rear driver's side floorboard of the vehicle

A

9

10 Q Okay Now, when you observed the rear driver's 

side floorboard, was that the only item that you 

observed, or the only thing that was on that floorboard*?

11

12

13 No, there was also some items wrapped up in a 

black sweatshirt There was also a black zipper case 

that had items in that

A

14

15

16 Q Okay And can you tell us -- based on 

searching that vehicle, you indicated three separate17

18 items were on the rear floorboard area of the driver's

19 side, is that right*?

20 A Yes

21 Q What was the top or highest thing, the first 

thing that you came in contact with*?

The first would have been this red plastic bag 

that was pulled from the vehicle

22

23 A

24
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1 Q Okay And is that in a sealed condition'?

2 A Yes

3 Q Okay Can you go ahead and open it up, please7 

And can you tell me what you just took out of People's 

Exhibit Number 2177

4

5

6 A This would be the same red bag that was 

recovered from the vehicle containing various 

paraphernalia and a health card

7

8

9 Q Can you go ahead and can you take out -- you 

said something about a health card, can you take that 

out of the bag7

10

11 And I am going to mark that as People's 

Do you recognize what People's12 Exhibit Number 218

13 Exhibit Number 218, sir7

14 A Yes

15 Q What do you recognize that to be7 

This would be Aetna, A-e-t-n-a, health card, 

with the name of Antonio Bogan on the front, and the ID 

card for that plan

16 A

17

18

19 Q Okay And is that the card that you located in 

that red bag on July 27th of 2013720

21 A Yes

22 Q Okay And can you just describe for People's 

Exhibit Number 217 what else is in the red bag7

There is a handheld grinder with white powder

23

24 A
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1 residue a Dormin Sleep Aide pill bottle, a box of new

sandwich plastic bags, a digital scale in a box, a2

3 toothbrush and a pair of scissors, a metal rod, unknown

type of plastic piece, and that appears to be it4

Q Okay5 As well as and all of that was

6 contained within the red bag that also had the medical

7 card in the name of Antonio Bogan, is that right7

8 A Yes

9 Q Okay If you could put that stuff back in the

bag, officer10

11 Now, I am going to show you what's been marked

12 as People's Exhibit Number 187 Do you recognize what

13 People's Exhibit Number 187, sir7

14 A The backseat of the Oldsmobile

15 Q And can you describe the backseat of that

16 Oldsmobile, is that where that garment bag was that you

17 previously testified that held the rifle7

Yes18 A

Q19 And can you tell me the condition of the

20 vehicle at that point as far as what's in the vehicle7

It appears to be pretty empty, other than what21 A

22 was on the driver's side floorboard, and some items are

on the front - passenger's seat23

Q Okay And you indicated that there were24 the

04/29/'15 09 16 4<59 WCCH
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1 items that are on the floorboard that started out with

2 the red baggie previously testified 

show you People's Exhibit Number 190

I am now going to 

Do you recognize3

4 People's Exhibit Number 190, sir’

5 A Yes

Q6 And what do you recognize that to be*?

This would be the black sweatshirt laying on 

top of a black zipper bag and a black handgun magazine 

sticking out of the black sweatshirt

And where in the vehicle was this item, 

this sweatshirt you're talking about, and magazine 

1ocated’

A7

8

9

10 Q Okay

11

12

13 A The same rear driver's side floorboard

14 Q And was that above or below the red bag that 

you just previously testified to’

It would have been below the red bag 

bag was the first item removed

15

16 A The red
17

18 Q Okay Does that picture truly and adequately 

show the vehicle after the red bag was removed’19

20 A Yes

21 Q Okay Now, you indicated in this picture, this 

observes -- that there appears to be something in the22

23 sweatshirt Did you search that sweatshirt and locate

24 anyth!ng’
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A Yes

2 Q What did you locate”?

A3 Two handguns, a black Hi-Point 40 caliber

4 semi-automatic handgun and a Ruger revolver

I am going to show you what’s been marked5 Q

6 previously as People's Number 200 If you could take a

look at People’s Exhibit Number 200 and it has already7

been opened If you could take a look at that exhibit8

and let me know if you recognize what that exhibit is9

This would be the handgun10 A

Q And where did you locate that handgun”?11

12 A This would be in the in the black inside

13 the black sweatshirt that was in the rear-driver's side

14 floorboard

Q All right And is that, in fact, the handgun15

16 that you recovered on July 27, 2013”?

17 A Yes

Q Okay18 I am going to show you what's been

marked as People's Exhibit Number 201 and ask you to19

20 take a look at that Let me know if you recognize what

that is, sir”?21

22 A Yes, it's the 40 caliber Hi-Point

23 semi-automatic handgun

And can you go ahead and take that item out asQ24
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well and let me know -- do you recognize that item that1

you have in your possession now92

A Yes3

Q And what is that94

The Hi-Point 40 caliber semi-automatic5 A

handgun6

And did you recover that handgun out of thatQ7

Cutlass Supreme on July 27, 201398

A Yes9

And is that, in fact, the handgun that youQ10

recovered on that date911

Yes, other than now the serial number isA12

appeared to be -- is observable now

Q Okay Let me ask you some questions about 

that When you recovered that item on July 27, 2013 

did you examine that item for any kind of serial

13

14

15

16

numbers917

A Yes18

And can you tell the Court whether or not you 

were able to identify any serial numbers on that weapon9

It appeared it had been

Q19

20

At that time, noA21

defaced22

And looking at that now, you said that there 

appears to be some serial numbers on that weapon, is

Q23

24
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1 that right’

2 A Correct

3 Q And where are those numbers located, if you can

tell the Court, please’4

5 A On the bottom of the slide right before the

6 trigger guard

Q Okay7 I am going to show you what’s been

8 previously marked as People's Exhibit Number 193 and ask

9 you to take at look at People's Exhibit Number 193 Do

10 you recognize what People's Exhibit Number 193 is’

11 A Yes It would be the same bottoms of the slide

12 of the same handgun

13 Q Okay And in People's Exhibit Number 193, are

14 you able to observe the serial number on that weapon’

15 A No
16 Q And is People's Exhibit Number 193, is that a

17 true and accurate picture of how the weapon appeared on 

that date, July 27, 2013, regarding the serial numbers’18

19 A Yes, 11 i s

20 Q Okay Now, I am going to show you what I am 

I ask you, do you recognize People's21 marking as 219

Exhibit Number 219’22

23 YesA

24 Q And what do you recognize that exhibit to be’

04/29/15 09 16 4cPwCCH
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1 This would be the magazine that contains four 

live rounds that were located in the same black 

sweatshirt on the rear driver’s side floorboard

And did you locate that on July 27th, 2013? 

Yes

A

2

3

4 Q

5 A

6 Q And is it currently in a sealed condition?

7 A Yes

8 Q Can you go ahead and open that 

you recognize what is inside People's Exhibit 

Number 217?

please? And do
9

10

11 A Yes

12 Q What is that?

13 A This would be a black magazine which did fit 

40 caliber handgun that has four live -- 

40 caliber rounds in the magazine

14 the Hi-Point

15

16 Q I am sorry, People's Exhibit Number 219, that’s 

the magazine that fits the17 40 caliber?
18 A Yes

19 Q Okay And I am going to show you People’s 

Exhibit Number 191 and ask you, what is People's Exhibit20

21 191?

22 A That would be the same black magazine with live

23 ammunition

24 Q And is that a true and accurate photograph of

94
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that magazine as it appeared on July 27, 2013?

2 A Yes
r Q Okay I am going to show you what's been

Can you tell me what People's4 previously marked as 192

5 Exhibit Number 192 is, please?

This would be the same Hi-Point6 A 40 caliber
7 semi-automatic handgun

And is that a true and accurate picture of that8 Q

9 handgun?

10 A Yes

11 Q Okay Now, after you located the two handguns 

and the magazine that were contained within that12

13 sweatshirt, was there anything left on the rear driver's 

side floorboard?14

15 A Yes, zipper bag that contained items

16 Q Okay I am going to show you what's been 

marked as People's Exhibit Number 19417 I ask you to

take a look at People's Exhibit Number 194 and ask18 you,
19 do you recognize what that picture depicts, sir?

This would be the same zipper bag that 

contained some items

20 A

21

22 Q All right And does that picture truly and 

accurately depict how it appeared after you've now23

24 removed the red bag and the sweatshirt with the weapons?
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1 A Yes

So, that was on the bottom of the pile of stuff2 Q

3 that you previously testified to?

4 A Correct

Q Okay5 I am going to show you what's been

6 previously marked as People's Exhibit Number 204 Can

7 you go ahead and take that item out? Can you tell me

8 what is in that what was in that exhibit?

There were five rifle magazines that were9 A

10 empty, 30 caliber capacity, I believe 30 round

11 capacity, and then two boxes of ammunition, 32 caliber,

12 and I believe 223 caliber rifle rounds, six rifle

13 rounds, and I believe 47 of the 32 caliber ammunition

14 Q Okay And just for purposes of the record, the

five magazines, can you just tell me the exhibit numbers15

16 that are on those magazines?

A17 208, 205, 209, 207 and 206

18 Q Okay And People's Exhibit Number -- or you

19 said there was a box of 223, does that have an exhibit

20 number on it?

21 A Exhibit 211

22 Q And you pulled something out of them Can you

23 just tell me what was inside People’s Exhibit 211?

24 A This would be six 223 Winchester rifle rounds
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Q And the 32 caliber bullets you testified to,1

does that have an exhibit number on it’2

3 A Exhibit 210

Q And what was inside People's Exhibit4

Number 210’5

A Forty seven 32 caliber live ammunition rounds6

Q Okay And all these things were contained7

within the nylon bag, is that correct’8

A Yes9

Q That was contained in People’s Exhibit10

Number 204’11

Correct12 A

Q Okay13 And you actually located those items in

the vehicle, is that correct’14

A Yes15

Q Now, was there anything else in the back area16

of the vehicle that you were searching at that point’17

Nothing that we took into evidence18 A

Q Okay Did you observe anything in the front19

seat of the car that you were searching’20

21 A Yes, the front-passenger seat, there was some

paperwork with the name of Antonio Bogan, tow sheets, a22

23 tow bill, a Wal-Mart receipt, I believe, and a MoneyGram

24 order with his name on it
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1 Q I am going to show you what's been previously 

marked as People’s Exhibit Number 196 

ask you to take a look at those

2 I am going to 

that picture, and 

tell me if you recognize what that picture depicts, 

pi ease’

3

4

5

6 A These would be two of the paperwork that

I am sorry, passenger's seat, 

the Rockdale Police Department vehicle bond receipt, and 

also an Anderson Towing bill for a '97 Oldsmobile 

Cutlass registered to Antonio Bogan at the same address, 

1911 Moore Street, apartment 103 

signature at the bottom stating Antonio -- or under the 

name Antonio Bogan 

Q Okay

was on
7 the front-driver's side

8

9

10

11 There is also a
12

13

14 And this picture truly and accurately 

depicts the -- those items that you recovered from the15

16 front-passenger’s seat, as far as those two things that 

are in this picture’

Yes

17

18 A

19 Q Okay Now, I am going to show you what I am 

marking as People’s Exhibit Number 22020 I am going to 

show you what's previously been marked as People’s21

22 Exhibit Number 220 I ask you to take a look at

23 People's Exhibit Number 220 Do you recognize what that

24 is, sir’

0 4/ 2 9 '15 09 16 4tS WCCH8
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A Yes, these would be the documents that 

recovered from the front passenger seat of the vehicle

And is it currently in a sealed

were
2
n Q Okayo

condition*?t.

5 A Yes

6 Q And actually, are you the one that sealed that
7 up*?

8 A Yes

9 Q Okay Can you go ahead and open that up
10 pi ease*?

11 The first thing I am going to do is mark what 

will be marked as People's Exhibit Number 22112 I am

going to show you what I have now marked as People’s 

Exhibit Number 221 and ask you if you recognize what 

People's Exhibit Number 221 is, sir*?

Tins would be a receipt -- or a bill for an 

Oldsmobile Cutlass from Anderson Towing

And does it have a date on there*?

13

14

15

16 A

17

18 Q

19 A The date is March 3rd, 2013, 11 45 a m 

Q Does it have any names on there*?

A There is a signature at the bottom left I can’t 

decipher It starts 

It looks like a middle initial M

20

21

22 the last name starts with a B
23

24 Q And where was that located in the car*?

04/ 29/15 09 16 4C?9 WCCH
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A On the front - passenger's side seat

Q Okay I am going to show you what's been

marked as People's Exhibit Number 222 Do you recognize

1

2

3

what that is?4

This would be a receipt from the Wal-Mart onA5

Jefferson Street in Joliet6

And does it indicate what it was for9Q7

A For a MoneyGram, $50

Q Okay Showing you what's been marked as -- and 

showing you People's -- it's still with 222, does it 

have a date on there9

A March 18th, 2013 at 19 51 hours 

Q And showing you People's Exhibit Number 223, 

you tell me what that is9

A This would be Wal-Mart receipt from the same 

the same date and time, for a MoneyGram for the

8

9

10

11

12

13

14 can

15

16 store,

same $5017

Q Okay

A Under the name of Antonio Bogan is the sender 

with the address of 1911 Moore in Joliet, Illinois, and 

there is a phone number also listed

Q Okay And showing you what’s been marked as 

People's Exhibit 224, can you tell me what People's 

Exhibit 224 is9

18

19

20

21

22

23

24
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This would be paperwork for the MoneyGram for 

$50, the same sender is defendant at the same address, 

also phone number listed, sent to Cecily Ratliff in 

Montgomery Alabama

And People's Exhibit Number 225?

This would be the Rockdale Police Department

A1

2

3

4

Q5

A6

vehicle bond receipt that was in the earlier photo that 

you showed me for the vehicle, the '97 Oldsmobile 

Cutlass for the defendant listed at his address with a

That does match the phone number on the

7

8

9

phone number10

MoneyGram receipt11
and all of these items wereQ And these12

located in the front passenger’s seat of that vehicle,13

is that correct?14

CorrectA15

Now, did you have occasion to access and searchQ16

the trunk of the vehicle?17

YesA18

Can you tell me if you located anything in theQ19

trunk of the vehicle?20

IYes, there was a crossbow with arrows 

believe it was camouflage in color

I am going to show you People's Exhibit 

Do you recognize that exhibit?

A21

22

Q23

Number 19724

4lP1 WCCH04/ 2915 09 16 0000221
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A Yes1

Q What is that*?2

A Camouflage-colored crossbow with five or six3

4 arrows

And does that picture truly and accuratelyQ5

depict the crossbow that you observed in the trunk of6

that Cutlass'?7

A Yes8

I am going to show you People's ExhibitQ9

Number 189 Do you recognize 189*?10

Yes, this is the red plastic bag that had beenA11

recovered from the rear driver's side floorboard along12

with the health card for Antonio next to it13

Does that picture truly and accurately depict14 Q

what was taken out of the vehicle that day?15

A Yes16

And showing you 195, what is 195*?Q17

This would be the Ruger semi-auto handgun thatA18

was recovered from the rear-driver's side floorboard and19

the black sweatshirt20

And does that picture truly and accuratelyQ21

depict that Ruger handgun as you observed it on22

July 27th?23

A Yes24

102
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1 Q Of 2013?

2 A Correct

3 Now, these items, were they transferred back to 

the Joliet Police Department by Evidence Technician 

Delaney?

Q

4

5

6 A Yes

7 Q And did you assist in the processing of 

securing these items in evidence?8

9 A Yes

10 Q And, in fact, other than the weapons

the two handguns and the rifle, did you seal11 themselves

12 up the remaining items?

13 A Yes

14 Q And those items were in a sealed condition

15 today prior to you opening except for the handguns and 

or the bag with the ammunition, is that correct?16 the

A17 Correct

18 MR KOCH One moment, your Honor

19 Judge, I will tender the witness at this time

20 THE COURT Cross?

21 CROSS EXAMINATION

22 BY

23 MR TISDALE

24 Q Detective, the area of 1911 Moore, that area

04/29/15 09 16 4603WCCH
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11 ' *5 an apartment complex, correct?1 l s

2 A Yes

3 Q Is that considered to be the Pheasant Run

Apartments?4

5 A Yes, I believe that's the name of it

Q6 Do you know about how many apartment buildings 

make up that complex?7

A I would say more than 10, maybe8

Q Okay9 And do you know how many apartments are

within each unit?10

A11 At least, I would say, maybe six or more

Q12 And when you entered that area, it's not secure

at all, is it?13

14 A I believe there is a fence around the parking

lot, but it’s open15 There is no gate

Q16 So, anyone could just drive in?

17 A Yes

18 Q Okay And you’re not familiar with the

procedures of parking? You don't know whether or not19

20 there is assigned spaces or not?

21 A I am not aware

22 Q Okay And you testified that the you were

23 the officer that searched the Oldsmobile Cutlass, you 

don't know if that vehicle was in working condition or24

0 4 2 9 15 09 16-4 A°4 W C C H
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not?1

I never drove it I am not sure if it was2 A

drivable3

And you don’t know how long that vehicle hadQ4

been sitting there?5

A No6

Q And you don't know when the last time it was7

8 moved?

Sometime after March, when it was towed by the9 A

Rockdale PD10

Q So, it's the last time you know for sure it was11

probably moved was at least March?12

As far as I knowA13

And you -- when you searched theQ Okay14

vehicle, you testified that you found the 40 caliber15

Hi-Point firearm wrapped in a black sweatshirt, correct?16

Yes17 A

And officer, you wrote a report in this matter,18 Q

correct?19

A Yes20

And in your report, you stated that thatQ21

those two firearms in that black sweatshirt was actually22

found on the the driver's seat,behind the23

correct, floorboard?24

4605 WCCH04/'29/15 09 16 0000225
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1 A It was under the rear driver's side floorboard

2 So, is it your testimony then today, that the 

black sweatshirt with the two handguns, the red bag and 

the black canvass bag with the ammo in it, all that was 

found in the rear driver's side passenger's seat7

Q

3

4

5

6 A Rear driver’s side floorboard

Q And so the7 it was actually in your

8 report, where you wrote that there was the rear

9 passenger side where you found the ammunition7

10 A I believe that was a typo on one of the items 

Q Okay But it's your testimony today that all11

12 those items were on the same side7

13 A Yes, they were

Q14 And officer, the garment bag that had the rifle

15 in it, was that garment bag zipped7

16 A I believe it was

Q17 And the black canvass bag that had the

18 ammunition in it, was that bag zipped7

19 A On the floorboard7

20 Q Yes

21 A I don't recall if that was zipped 

You don't know if that was zipped22 Q

23 And in the ammunition the bag that had the

24 ammunition in it there were no guns found in that bag,

04/29,15 09 16 46°6WCCH
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1 correct*?

2 A No, not in that bag

And the -- Mr Bogan gave you consent to search 

the -- he had a white heavy Impala on the scene that 

day, correct*?

3 Q

4

5

6 A Yes

7 Q And he also gave consent to search his home*?
8 A Yes

9 Q Okay And you made entry into his home with
10 his keys, correct*?

11 A Yes

12 Q And he gave you those keys'?

13 A I don’t remember I don’t know if another 

officer had them already or if he gave them to me, but 

eventually I did have them

And did you make any observation as to -- well, 

let me put it this way, there were no keys to that 

Oldsmobile Cutlass on that key chain, correct*?

Correct

14

15

16 Q

17

18

19 A

20 Q And how did you get into the Oldsmobile
21 Cutl ass'?

22 A The use of a Slim Jim

23 Q And Mr Bogan's person was, I am pretty sure, 

thoroughly searched, correct*?24
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1 A Yes

2 Q And his home was thoroughly searched, correct’

3 A Yos

Q4 And you never recovered any keys to that green 

Oldsmobile Cutlass, correct’5

6 CorrectA

Q7 And officer, you never I am sorry,

detective, you never recovered any insurance paperwork8

9 as it relates to that Oldsmobile Cutlass’

A10 I don't recall that finding any

I don't know if you were the officer 

on the scene initially, but did you make any 

observations as to who was in that white Chevy Impala’ 

When I arrived, they were out of the

11 Q And the

12

13

14 A No

15 vehicle

16 MS TISDALE Okay Nothing further

17 THE COURT Any redirect’

18 REDIRECT EXAMINATION

19 BY

20 MR KOCH

21 You were asked some questions about -- 

indicating in your report that the bag with the ammo 

in the report says it was located on the 

passenger's side, is that right’

Q

22

23 was

24

04/29 15 09 16 4A°8MCCH
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1 A Correct

2 Q And is that an error'?

3 A Correct The evidence report also states the

driver’s side rear4

5 Q And I am going show you People's Exhibit
6 Number 190 again Can you please tell me, in 190, does
7 that show the sweatshirt?

8 A Yes

9 Q Does it also show that ammo bag? 

Yes, bottom portion, corner of it10 A

11 Q Okay And that’s how it was when you found it,
12 is that correct?

13 A Yes, once we removed the red plastic bag from
14 the top

15 Q And that shows that ammo bag being on the rear 

of the driver's side floorboard, is that right?

Yes

16

17 A

18 Q And then also, People's Exhibit Number 194, 

does that also show that ammo bag in that picture? 

Yes

19

20 A

21 And where does that picture show that ammo bagQ

22 being located?

23 A The rear driver's side floorboard

24 Q And both those pictures are true and accurate

04. 2 9 15 09 18 4!?9WCCH
0000229
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1 pictures as it relates to where those items were found,

2 is that right’

A Correct3

4 MR KOCH Okay Judge, I have nothing

5 further

MS TISDALE6 Nothing

THE COURT7 Thank you, sir You may step down

8 MS D0MAGALLA We will call Michael Murphy

g (Witness sworn )

10 MICHAEL J MURPHY,

11 called as a witness, having been first duly sworn, was

12 examined and testified as follows

13 DIRECT EXAMINATION

14 BY

15 MS DOMAGALLA

Sir, would you please state your name for the16 Q

record’17

18 My name is Michael, middle initial J , lastA

name Murphy, spelled M-u-r-p-h-y19

20 Q Thank you

21 What is your current occupation’

22 A I am currently working at the Joliet Police

23 Department examining latent print cases

24 Q And what is your official job title’

04.29/15 09 16 461°WCCH
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A1 It's a latent print examiner

2 u now long nave you been performing latentana

3 print examinations for the Joliet Police Department'?

4 A Since March of 2012

Q5 And can you describe your duties with Joliet? 

The majority of my duties consist of 

examining latent lifts to determine whether or not they 

contain any latent prints that are suitable for

6 A Yes

7

8

9 I make comparisons between suitable latentcomparison

10 prints and known inked prints I perform AFIS

11 examinations of latent prints that are suitable for AFIS

12 I write reports, testify in court whenprocessing

13 required, and then I also do a minimal amount of

14 processing of evidence that's submitted from the

evidence officers15

Q16 And what specialized education and training did

17 you receive to become a fingerprint examiner?

18 A I began my career in fingerprints back in March

19 of 1978 At that time, I was hired as a forensic

20 scientist trainee in the field of latent prints by the 

State of Illinois in their forensic science command21

22 Training-wise, when I initially began, it 

consisted of a six-month training program and the 

development, evaluation and comparison of latent prints

23

24
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1 This comparison training consisted of readings, oral
2 instruction and supervised practice under the direct 

supervision of an experienced latent print examiner 

After having been give that -- those 

fundamentals, I performed actual case work under the

3

4

5

6 direct supervision of a latent print examiner Si nee
7 that time, I have also attended numerous in-service

8 training sessions, educational conferences and so on

9 Q How many years did you work with the Illinois

10 State Police?

11 A I worked with the Illinois State Police from
12 February of 1978, and I retired in December of 2002

13 Q And where did you work after that?

After I left the State of Illinois, I went to 

work with the drug enforcement administration in -- at

14 A

15

16 ^ x u
tllO l«W• V

r>------4. t I a U 1 A A A 4" A H A BA ^ 4a a a A a ai i ww»u u wu ill wi i i o u h ^

Anri what were your duties there?
Illinoi3

17 0

18 A Pretty much the same I performed all aspects 

Towards of the end of my 

career in 2009, I was promoted to fingerprint 

photography program manager for the drug enforcement

19 of latent print examination

20

21

22 administrati on and I worked there until January of

23 2012

24 Q Now, are you a member of any professional

1120429/15 09 16 40 WCCH 0000232
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organizations relating to the field of latent prints7

I am a member of the International

1

Yes, I am2 A

Association for Identification, a member of the Illinois3

Division of the International Association for4

Identification, and then also the AFIS Internet Group5

And have you received any certifications in theQ6

field of fingerprint examination77

Yes, I am certified as a latent print examinerA8

with the International Association of Identification9

And have you attended any seminars in relationQ10

to fingerprint examination711

Throughout my career, I have obtainedYes12 A

many, many in-service training sessions, educational 

conferences and training seminars that were given by the

13

14

State of Illinois, the Drug Enforcement Administration,15

AFIS International Association Identification and other16

17 groups

And have you had occasion to identify personsQ18

by comparing latent fingerprints with a Known inked19

flngerprint720

A Yes, I have21

And approximately how many times7Q22

A I have probably made 200 identifications a year23

to individuals, so times 35 years, quite a few24

113
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Q And have you ever testified in a court of law1

2 regarding your findings in latent print examination*?

3 A Yes, I have

4 Q Approximately how many times'?

A At least 50 times5 I stopped counting after

506

7 And have you previously been qualified as an 

expert in the field of fingerprint examination*?

Q

8

9 A Yes, ma’am, in both state and federal court

Q10 When you retired with the Illinois State

11 Police, what was your actual title when you left that

12 place of employment*?

13 I had been promoted in February of 2002 to 

assistant laboratory director

So, you said that you were issued a 

certification in regards to the field of fingerprint 

exami nation*?

A

14

15 Q

16

17

18 A Correct

19 Q Is that certification current*?

20 A Yes, it is

21 MS D0MAGALLA Your Honor, at this time, the 

People would ask to have Michael Murphy declared as an 

expert in the area of fingerprint examination

22

23

24 THE COURT Defense counsel*?

Ah'* WCCH04/29/15 09 16 0000934
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1 MR LENZIE Judge, I just have a couple of

2 quest!ons

THE COURT3 You want to voir dire?

4 MR LENZIE Yes

THE COURT5 Go on

6 BY MR LENZIE

7 Q Mr Murphy, good afternoon

8 A Good afternoon

9 Q Am I correct in saying that you're kind of part 

time right now with the Joliet Police Department?

Yes, I volunteer three days a week 

You volunteer, so are you paid by Joliet?

10

11 A

12 Q

13 A No, I am not

Q14 You're not paid at all?

15 No, I am notA

16 Q You work for them out of the goodness of your

17 heart, right?

18 A Yes, I am a volunteer Correct

19 Q Thank you

20 You testified that for some time, you worked at 

the Illinois State Police Crime Lab, is that correct?21

22 A Yes, sir

23 Q If you know, the State Crime Lab, who are they

24 accredited by?

CM/29'15 09 16 4<!)15UCCH
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A1 You know, that may have changed, because there 

are several accrediting agencies in the country, and I 

am not sure who their current accrediting agency is

Is the Joliet Police Department, or that lab, 

the one you work at, are they accredited by any agency?

Not by a forensic science agency 

that they are accredited by another agency 

Do you know what that agency is?

No, I don't

2

3

4 Q

5

A6 I believe
7

8 Q

9 A

10 Q Who else works with you at the Joliet Police
11 Department?

12 In the evidence section, I work with a person 

by the name of Larry Kane, K-a-n-e, who has been with 

the Joliet Police Department for quite some time 

knew Larry when he was working at the Bureau of 

Identification for the State of Illinois

A

13

14 I
15

16

17 Q Is it just the two of you at the Joliet Police

18 Department?

19 A No, there are other evidence officers

20 Actually, the folks who collect the evidence 

there may be seven or eight of them

Mr Murphy, would it be fair to say since 

you're not sure who is -- what agency accredits the 

Joliet Police Department, you're not involved with their

I believe

21

22 Q

23

24

04/29/ 15 09 16 4616WCCH
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standards'?1

A Not that I am aware of, as far as a latent2

3 print aspect of it

Q Does the Joliet Police Department, the lab, do4

they give you guidelines of how you conduct your5

anal ysi s'?6

Larry and I talked about it, yesA7

Q Are there any written guidelines'?8

A Not that I am aware of9

So, it’s basically your background, yourQ10

experience that dictates how you conduct these analysis,11

is that right*?12

A That would be correct, yes13

Q Okay It’s14 there is no written documents

15 that you have to follow step A, step B, step C, is that

16 right*?

17 A Not from the Joliet Police Department, no

18 Q Mr Murphy, you have indicated you do trainings

19 routinely, is that right*?

20 I am sorry, do --A

Q You do trainings'? You go back for trainings'?21

22 A Yes

23 Q When was the last training that you received?

A August of this last year24

04/29/15 09 16 4517WCCH nnnn?37



a

000023804/29/15 09:16:40 WCCH

Q Of 2014?1

2 A Yes

3 Q What was that training?

4 A It was an AFIS Internet conference located in

Salt Lake City, Utah5

Q6 Did the Joliet Police Department pay for you to 

go to that conference?7

8 A No, sir I did myself

9 Q You went yourself

10 And you indicated that you're currently 

certified is that correct?11

12 A Yes, I -am

13 Q What agency certifies yourself?

14 A Latent print-wise?

15 Q Yes

16 A It’s the Internation Association for

Identiflcation17

18 Q Does the International Association, do they 

have written guidelines on how you're supposed to 

conduct fingerprint analysis?

A Many of them -- no, they have established -- 

they are not formal guidelines in a sense of minimum 

numbers, points or anything like that They are 

suggestive policies maybe, but there is nothing formal

19

20

21

22

23

24
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1 Many of them many of the policies are administrative 

policies that are determined by the particular agency 

that you’re working for

2

3

Q4 Let me ask this The accreditation that you 

have for this association, did you have to pass a test?5

Yes6 A

7 Q On that test, were there guidelines of what you 

have to do in order to analyze a latent fingerprint?

The tests consisted of comparisons in which you 

had to have a specific number of right comparison with

It consisted of pattern interpretation 

and it consisted of questions specifically related to 

flngerprints

8

A9

10

11 no wrong ones

12

13

Q Okay14

A So, there were no15 if you're looking for

16 guidelines, no

17 Q So what you're indicating to me, there is no 

real guidelines to fingerprint analysis?

if I would have made a wrong 

identification, I would not have been certified, so in

18

19 A Wei 1

20

21 that sense, yes, there was

22 Q What about steps that you're supposed to

23 perform?

A In making an identification?24
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Q Yes1

2 A No

MR LENZIE3 I have nothing further, Judge

THE COURT4 Do you wish to cross him on the

5 qualification issue? Are you objecting?

6 MR LENZIE Judge, I would object

THE COURT7 Wai t If we’re going to do

8 anything here is my point I am going to tender him

back to the State for the purpose of any redirect on his9

10 qualifications unless there is an objection now When

11 the State is done, if they are going to ask any

12 questions on redirect, I am then going to excuse him for

13 a moment

Go ahead14

15 MR LENZIE Judge, I would object

16 THE COURT You what? You're not?

17 MR LENZIE I am

18 THE COURT Okay I understood that

19 MS DOMAGALLA I just have a few brief

20 questions if I may?

21 THE COURT Yes

22 BY MS DOMAGALLA

Q23 Mr Murphy, you stated that you started

fingerprint analysis in 1978, correct?24
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1 A That's correct

2 Q And you have been performing your job duties 

and following -- although there is not written

industry standards in examination of these 

fingerprints or latent prints, is that correct*?

3

4 guidelines

5

6 A I am not quite sure what you folks mean by no 

written standards or guidelines 

identification, there

7 If I made a wrong 

I wouldn't be certified8

9 THE COURT Let me ask you a question 

To the best of your knowledge, have 

you ever made a wrong identification*?

since we
10 are in this area

11

12 THE WITNESS Never have, to the best of my
13 knowledge Correct

14 THE COURT Well, to the best of your 

knowledge, my point about that being, I am sure defense15

16 counsel would ask this too, if you make -- how do you 

know that you're always right*? 

say, whoops, Mike, you made a bad call*?

This gentleman could have had a 

defense expert look at the identification that I made

Let me ask you that 

You have been doing this since 1978

17 I mean, does anybody
18

19 THE WITNESS

20

21 THE COURT Okay

22 question Has
23 that ever happened*?

24 THE WITNESS No

aW04/29*15 09 16 WCCH 0000241
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1 THE COURT You have never once been challenged 

in a courtroom as to the veracity or clarity of your 

finding’

2

3

4 THE WITNESS No, never have
5 THE COURT Okay Go on

6 MS DOMAGALLA I have no further questions 

Would you step outside for a7 THE COURT

8 moment, sir?

g (WHEREUPON, the witness left the
10 courtroom )
11 All right Mr Murphy has left the area Your
12 obj ection’

13 MR LENZIE Judge, he has lots of experience 

but the crime lab that he is working for at 

the JPD, he doesn't know what certification they have

14 doing this

15

16 This is the State’s expert, and he doesn’t know what
17 certification the lab has

18 THE COURT Wait, wait The lab he works for
19 is Joliet on a voluntary basis, so I don’t 

calling it a lab
you're

I don’t really think -- understand 

whether or not that's a forensic crime lab specializing 

in only fingerprints

20

21

22

23 MR LENZIE Judge, he is a forensic scientist,
24 so that's why I am calling it a lab He would analyze
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the fingerprints in a lab1 That's where I go for the

lab2

3 THE COURT Okay

4 Judge, he doesn't know whatMR LENZIE

written standards to follow5 He obviously didn't do any

notes on this case6 I have been asking for them from

He started talking about notes7 the get-go

THE COURT Wait8 You'll have a chance to

9 respond

MR LENZIE10 Judge, I don't believe what you

11 heard is this is the basis of my objection, to begin

with, that we don't have his procedure, what he does,12

It doesn't sound like he follows them13 what steps He
14 is basically saying I am an expert, this is what I do,

that's tough, you're just stuck with it15

THE COURT Well, we haven't really gotten to16

17 the standards yet that he would use What we have got,

what you're arguing about is his ability to testify as18

19 an expert to begin with That's the basis of your

20 obj ection When you voir dire someone, for example, as

21 an expert, you're challenging his qualifications to be

22 an expert, to begin with, not in his procedures

23 There's a difference

MR LENZIE May I?24
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THE COURT No1

Judge, I would think an expert2 MR LENZIE

would know the proper procedures to follow3 He

testified he doesn't really even know what the proper4

procedures to follow are He took a test and he passed5

THE COURT Well, I don't quite understand when6

you're saying procedures What you're indicating,7

8 because he seems as confused by that question as I did,

9 procedures You know, procedures what he was saying

to you was I take my procedures, in terms of qualifying10

myself or how he is qualified as an expert has to do11

with something pretty simple Is he qualified each and12

every year, does he ever make a mistake does he test13

constantly, the answer is yes So, when you see say14

procedures I am confused by that15

MR LENZIE Judge, it's forensic science I16

17 would think a science would have set procedures that

everyone should use He didn't even know what those18

19 were

THE COURT Like climate control, climate20

change has set procedures? Never mind21 Don't answer

You will get yourselfthat22

You have something to say, or nothing?23

MS D0MAGALLA Just that he testified that he24
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has been doing this for over 30 years, that he has a1

There was no directlarge amount of experience2

question from the defense, as far as notes or3

procedures4

As far as the certification, he himself is5
HeHe, himself, does these examinationscertified6

testified about his qualifications, his credentials and7

his experience8
As far as the policy, Mr Murphy was very frank 

with both counsel and myself about how he didn't

9

10
understand what we're asking, because he took his test11
he passed his test, and so now he is qualified 

is not like a written procedure as Mr Lenzie is looking

There12

13

for as part of his certification14
That's kind of like this, based onTHE COURT15

what I asked him, if a man has been say mixing paint16
and for 30 years, he said this iscolors for 30 years17

And the questionthe color, here is how I match it18

becomes, has he ever been corrected, he answers no, no,19

nobody has ever corrected me on when I decide that 

something is chartreuse, which is a horrendous color, 

but the guy says I have never been corrected And the 

way to correct me is, has any expert challenged me For 

30 years, I am testifying numerous occasions and

20

21

22

23

24
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qualified as an expert more than 50 times, and nobody 

has ever corrected my work 

as an expert?

1

2 How do I not now accept him

3

4 I mean, suppose you were at trial concern!ng

Nr Lenzie, let's pretend you are, for 30 years, you 

walk into a courtroom and you win

5

6 For 30 years in a 

row, you win every case, would you be an expert?

I would hope so

7

8 MR LENZIE

9 THE COURT There you go Now, that's a

10 different issue That’s a different issue He i s

11 qua!ified I am going to qualify him as an expert over 

That's a different issue than what we12 your objection 

are about to hear, in terms of how he did this analysis 

Now, you're going toward the case of Safford 

ability to sit on that stand, to begin with, is far 

different than what is about to happen next

So, if you would get Mr Murphy back in

13

14 But his

15

16

17

18 here

19 MR LENZIE Judge, instead of me objecting to

20 him, because I am still

21 THE COURT You want a standing objection?

22 MR LENZIE Right Correct

23 THE COURT I will note that for the record

24 All right As the witness comes back to the

04'29/ 15 09 16 4<126WCCH
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1 stand, he is, in my estimation, qualified and accepted

2 as an expert to testify in this particular field

3 You may proceed, State

4 BY MS DOMAGALLA

5 Q Sir, can you explain what a known fingerprint

is’6

The undersides of the fingers and the 

palms are covered with an intricate design, which is 

composed of ridges that are separated by furrows

SureA7

8

9 Known

10 impressions are a recording of this design, which is 

taken either by placing a thin coating of ink on the 

fingers and recording that design on the fingerprint 

card, or photographically recording them through a 

process known as the live scan, which records the

11

12

13

14

15 designs and puts them in the appropriate place on an ink

16 fingerprint card They are referred to as known prints,

17 because the individual who is taking the prints knows 

who the individual's prints belong to 

And what is a latent print’

18

19 Q

20 A A latent print is also an impression of the

21 ridge detail or this design, which is left on an object, 

as a result of a person having touched that object22 The

23 hands become coated or covered with a substance such as

24 perspiration or oils or makeup, or something of that

04/29'15 09 16 4c!)27WCCH
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1 nature, and it’s kind of similar to how an ink pad and 

You get a coating of ink on the stamp and 

when you press it down, it leaves an impression of what 

that design was on the item that was touched

So, what is the difference between a known 

fingerprint and a latent fingerprint”?

It's known who the individual's prints

2 stamp work

3

4

5 Q

6

7 A

8 impressions are in a known print, a latent print, it's 

not known until a comparison process was made to 

determine who had made those

9

10 impressions

And you started to describe how a person can 

leave a fingerprint by -- you said makeup or oil or 

substances on the fingers

11 Q

12

13 What kind of surfaces can a
14 person leave a fingerprint on”?

The best surfaces are smooth surfaces, such as 

glass or tin or metals, something that is hard and 

Smooth is a big one, though

cardboard, surfaces of that nature, as 

opposed to a piece of clothing or cloth that 

and doesn't have a smooth surface to it

15 A

16

17 shiny So, paper material
18 that’s smooth

19 is coarse
20

21 Q Now after receiving a latent print from -- 

well, what do you do with a latent print after you 

receive it”?

22

23

24 A After we receive a latent lift, actually, the

G4'29/15 09 16 4628WCCH
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lift is evaluated to determine whether or not there are 

any latent prints on the latent lift that are suitable 

for comparison

1

2

3

4 Q And what is meant by evaluating the latent*?

An evaluation is a detailed examination of a 

latent print using a magnifying glass to determine 

whether or not the ridge detail of the latent print is 

clear enough and there are sufficient number of points 

by identification that are clear enough within the 

latent prints, so that it can be used to make a

5 A

6

7

8

9

10

11 comparison

12 Q And what are points points identification*?

As I mentioned before, the undersides of the 

hands are covered with an intricate design 

look at these under a magnifying glass, it may appear 

that some of the ridges run continuously from one side 

of the pattern to the other without change, however,

13 A

14 When you
15

16

17

18 although some of them will, you can see when they are 

magnified that some don't19 Some ridges run for a 

distance as a single ridge and then stop, while the20

21 other ridges continue on 

ending ridge, and each ending ridge is an identifying 

character!stic

That’s referred to as an
22

23

24 Some ridges run for a distance as a single
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1 ridge, and then at a point divided by the split into two 

ridges, like a fork in the road2 The point where the 

single ridge divides into two is a called a bifurcation3

4 Each bifurcation is an identifying characteristic 

And then there is the third identifying 

characteristic that's called a dot

5

6 which looks similar
7 in appearance to a period that you will find at the end

8 of a sentence

9 So, what makes these are the three basic
10 ones, the ending ridge, bifurcation and the dot There
11 are others, however that are just variations of the
12 ones that I just mentioned

And what makes identifying characteristics 

important in latent prints work are identification work 

is that it's their presence, because they are found in 

unique combinations, locations and group relationships 

in everybody’s fingerprints and palm prints, that makes 

them unique from all others

And do two people have the same fingerprints? 

No, they don’t

And what is a comparison of a latent lift with 

a known fingerprint?

A comparison involves the use of two magnifying 

One is placed over a latent print, one is

13

14

15

16

17

18

19 Q

20 A

21 Q

22

23 A

24 glasses
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placed over the known print that it’s being compared to 

And basically

1

2 the comparison process is a process of 

identifying and -- or a particular point of3

4 identification or two in a latent print, and then seeing 

whether or not that combination of identifying 

characteristics is contained within the known print 

they are not contained there, well

5

6 If
7 then you can
8 eliminate the known print as having been the print that 

made the latent print9 If they are, then you continue 

to go from that point of identification in the latent10

11 print to find another point of identification and 

then if that point of identification is contained in a
see

12

13 known print

14 So, basically, the comparison process is a 

cycle of going back and forth between a latent print and 

a known print, to look for corresponding identifying 

characteristics that are the same type located in the 

same relative position and maintained in the same group 

relationship or ridges that separate the individual 

points, and that's what makes up a comparison

And so what is an identification and how is it

15

16

17

18

19

20

21 Q

22 made’

23 After you go through a comparison and you find 

that, in fact, that the identifying characteristics in

A

24
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1 the latent print are also contained in the known print, 

they are the same type located in the same relative 

positions and maintained in the same group relationship 

and there are no explainable differences between the 

then you can make a identification, which is the 

final determination that the individual who made the 

latent print was the same individual who made the known 

print

2

3

4

5 two,

6

7

8

9 Q And what are the basic premises upon which 

identifications would be used for fingerprints is based?

A That no two individuals have the 

fingerprint, and that they don't change throughout his 

or her lifetime except through disease 

Q Now. I --

10

11 same
12

13 or scarring
14

15 May I approach? May I approach? 

THE COURT16 Defense?

17 MR LENZIE That's fine, Judge 

Go on18 THE COURT

19 BY MS DOMAGALLA

20 Q Mr Murphy, I am showing you what's been marked 

as People’s Exhibit Number 212 

that is?

21 Do you recognize what
22

23 A Yes, I do

24 Q And what is it?
04'29/15 09 16 40 WCCH
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A This is an envelope in which there are seven
2 latent lifts
A Q Have you seen those latent lift cards before*?

I received these at the Joliet 

evidence section on July 30th of 19 -- or of 2013 

And how did you receive them*?

They were left on

o

A Yes, I havei

5

6 Q

7 A my desk in this envelope 

And is your desk in a secure location at the8 Q

9 Joliet Police Department*?
10 A Yes, it is It's within the locked evidence

11 section

12 Q And when you're given these latent lift cards, 

what do you do with them*?

When I begin to work the latent prints, I look 

at the latent lifts with a magnifying glass to evaluate 

them, to determine whether or not they have latent 

prints within the latent lifts that are suitable for 

comparison

13

14 A

15

16

17

18

19 Q And what makes a latent print suitable for
20 compan son*?

21 A Once again, it would be that the latent print 

itself is clear enough and it has a sufficient number of 

identifying characteristics, those ending ridges, 

bifurcations that I mentioned, so that the latent prints

22

23

24
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1 can be used to compare to known prints

Q Now, how many latent lift cards were provided 

to you in that envelope?

A There are seven

Q And did you evaluate them to see if any of the 

lift cards had a sufficient lift print?

A Yes, I did

Q And did any of them?

A Yes, there are two of the latent lifts that had 

suitable latent prints on them

Q And did you evaluate that latent lift, the two 

that were suitable?

2

3

4

5

6

7

8

9

10

11

12

13 A Yes, I did

14 Q And how did you do that?

Once again, with a magnifying glass, to examine 

the ridge detail that was present within the latent 

lifts, and there were two of them, which I had marked as 

Exhibit 28A-1 and Exhibit 28B-1 that were suitable for

15 A

16

17

18

19 comparison

20 Q Now, the cards that were not suitable for

21 did you make any markings on them?

I use a grease pen, a black grease pen 

just to put an X over it, the latent lift itself, just 

as a reminder to me that

comparison

22 A Yes ,

23

24 in fact, I did evaluate it and

134
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there were no latent prints that are suitable for1

2 comparison

And in this particular instance, were you alsoQ3

provided a known print card for your examination?4

A Yes, I was5

Q May I approach?6

Mr Murphy, I am showing you what was7

previously marked as People’s Exhibit Number 184 Do8

you recognize what that is?9

A Yes, I do10

What is it?11 Q

These are known prints, fingerprint cards withA12

Bogan, and palm print cards that Ithe name Antonio M13

had received also on July 30th of 201314

Q And did you compare the latent prints on the15

suitable prints off of People's Exhibit 212 with the16

known prints provided to you on People's Exhibit 184?17

18 A Yes, I did

Q And what steps did you take to make this19

comparison?20

A Well, once I had examined the latent lifts and21

found the two latent prints that were suitable for22

23 comparison, I compared those latent prints to the known

24 prints with the name Antonio M Bogan, and the process

0 4/29/15 09 16 4l35WCCH
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that I described before, where I would locate1

identifying characteristics within the latent print and2

look for those characteristics within the known prints,3

and that’s the process that I used in making the4

5 comparison

Now, you had previously provided us a6 Q

side-by-side photograph of a latent print with a known 

Did you bring that mounted on a cardboard with

7

8 pn nt

you today79

A Yes, I did10

And that's the same photograph that you hadQ11

previously provided us712

YesA13

Do you have that with you7Q14

Mr Murphy, I marked the photograph that you15

Can you explain tobrought with as People's Number 22616

the Court what that is717

SureA18

MS DOMAGALLA Judge, I would ask that he be19

able to publish that photograph as explains it20

THE COURT It’s being done right now21

MS DOMAGALLA Thank you22

THE COURT All right Sir, do you need a23

pointer or something724
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THE WITNESS1 Just a pencil

BY MS DOMAGALLA2

3 Q I can give you my pen

4 The photograph on your left is a photographic 

enlargement of the latent print

A

5 Actually, it’s

Exhibit 28B-1 that was on one of these lifts6 so that is
7 a photographic enlargement of that latent print

The photograph on your right is a photographic 

enlargement of the known print, actually, the left thumb 

on the known fingerprint card with the name Antonio M

8

9

10

11 Bogan

12 The numbers that I put on with the red lines go 

to just eight of the points that are present in the -- 

that correspond in the latent print with corresponding 

points in the known print

I just chose these eight to show the members of 

the court the process involved in the comparison that 

was made between the latent print and the known print 

So, the first thing I did was to find a

13

14

15 There are others, however, I

16 j ust

17

18

19

20 starting point So, I found an ending ridge located 

right here It comes down from the pattern and stops at 

this point right here So, that would be the starting 

point and ending ridge Going to the known print, you 

find an ending ridge to a corresponding ending ridge

21

22

23

24
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1 comes down and stops at this point right here 

that's the first point of identification that I have

So,

2

3 marked here

4 Q And is that marked as Number 1 on your

photograph*?5

6 A Yes, ma'am

7 Q Okay

8 A The second point is obtained by going to the

And just counting down one ridge a little 

to the right, and then you notice a point where two 

ridges come together and form a single ridge and the 

single ridge continues on here, or a bifurcation

Going to the known print, located at the first 

point, that ending ridge, count down one, goes slightly 

to the right, and you will find a point where two ridges 

come together as one and continue as a single ridge at 

So, a bifurcation, which I designated as

9 first point

10

11

12

13

14

15

16

17 that point

18 point number two

19 Point number three is obtained by locating the 

That bifurcation, counting down one, 

ridges, and the second ridge then is a short-ending 

ridge at this point right here

print, located at the second point, count down one 

and that second point is an ending ridge, a

20 second point two
21

22 Going back to the known

23 two,

24
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1 corresponding ending ridge, which I designated as point

2 number three

3 To locate the fourth point of identification,

4 you count -- go to the third point You count down one,
5 two, three ridges and you notice that there is an

ending ridge at this point right here 

ending ridge

6 There is the
7 The other ridges continue on

Going to the third point in the known print, 

count down one, two, three ridges, and there is a

8

9

10 corresponding ending ridge at the fourth point

To locate the fifth point, you just go to the 

fourth point, drop down one ridge and follow that ridge 

along, and there is an ending ridge right here where it 

stops while the other ridges continue on 

down from the fourth point on the known print, one

11

12

13

14 If you drop
15

16 ridge, follow that over to the left, and there is a

17 corresponding ending ridge

18 The sixth point is obtained by counting down 

one, two ridges, and at this point, 

number six here, there is the place where the two ridges 

become one ridge, or it's a bifurcation 

known print

19 one, two ridges

20

21 Going to the

22 count down one, two, and you have the same

23 corresponding bifurcation in the known print

24 The seventh point is obtained just by following
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1 that one ridge up -- go up one ridge, and there is a

2 corresponding ending ridge coming down right here at 

this point3 If you go to the sixth point on the known 

print, follow this one ridge4 over, and there is a
5 corresponding ending ridge coming down

6 The last point, the eighth point that I have 

marked off, is obtained by counting one7 two ridges up,

following that up in the pattern, and you will find an8

9 ending ridge Going to the seventh point in the known 

two ridges, follow that ridge up, 

and there is the corresponding ending ridge, or point

10 print, count up one

11

12 number eight

13 As I mentioned, I just marked off these eight 

There were several other identifying characteristics -- 

actually, 16 more identifying characteristics that 

corresponded between the known print and latent print, 

however, I just marked these here to give an example of 

how the comparison process was made

Mr Murphy, I am going to show you what I 

marked as People’s Exhibit Number 227 

what that is’

14

15

16

17

18

19 Q

20 Do you recognize
21

22 A Yes, these are also chart enlargements that I

23 made up - -

24 Q Now, the first

140
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1 A -- of the same prints that we were talking

2 about

3 Q So, the first picture that you demonstrated for 

, that is the same photograph as what is in 

your hand, is that correct?

4 the Court

5

6 A Exactly Except that in this photograph here, 

I just put little red dots where the 

corresponding identifying characteristics were between

7 I marked off

8

9 the latent print and the known print

Q So, in People's Number 227, you have the eight 

marks that you just explained to the Court, and then 

there are additional red dots also marked on that 

photograph, is that correct?

A Correct

Q And what do those red dots represent?

A The red dots represent the additional 

corresponding identifying characteristics that existed 

between the latent print and the known print

Q And after you made this comparison between the 

latent and the known print, did you form an opinion with 

a reasonable degree of scientific certainty as to the 

prints that you examined?

A Yes, I did

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24 Q And what is that opinion?
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1 A That the latent print, Exhibit 28B-1, and the 

known print designated as the left thumb on the known 

print card with the name Antonio M Bogan 

the same person

2

3 were made by
4

5 Q And was that opinion based on everything you 

just explained to the Court*?6

7 A Yes, ma'am

8 Q Now, you have an enlarged photograph for one of 

the latent lifts compared to the known prints 

do the same procedure with an additional latent lift 

card*?

9 Did you
10

11

12 A I made a comparison, however, I did not make a 

chart enlargement of the additional identification

Did you take -- the steps that you just used to 

explain to the Court, is that the same steps you used on 

the other latent lift*?

13

14 Q

15

16

17 A Absolutely

Q And after following all of those steps --

Judge, I am going to object to 

foundation We don't know what points they're talking 

about It's the State’s burden, at this point, to 

provide the foundation for that I don't think they 

have

18

19 MR LENZIE

20

21

22

23

24 THE COURT Overruled
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BY MS DOMAGALLA1

After you followed the procedures that you justQ2

testified to with the other print, the other latent3

lift, did you also form an opinion within a reasonable4

degree of scientific certainty as to the prints you5

examined in the second lift card?6

A Yes, I did7

And what was your opinion?Q8

That that latent print designated asA9

Exhibit 28A-1 in the left-little finger on the10

fingerprint card with the name Antonio M Bogan were11

made by the same person12

MS DOMAGALLA If I could have one moment,13

please?14

THE COURT Yes15

BY MS DOMAGALLA16

Q The technique that you used to make this17

comparison in using the -- I believe you said a18

magnifying glass or microscope I am sorry, what did19

you use?20

Yes, a magnifying glass21 A

Q Okay The technique that you used in using22

that magnifying glass to make this comparison, is that a23

technique that is relied upon -- generally relied upon?24

143
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Universally relied upon? Go onTHE COURT1

BY MS DOMAGALLA2

Universally relied upon by the scientificQ3

community?4

it's a very common method of makingYes ,A5

6 comparisons, yes

The community of latent print examiners?Q7

YesA8

Sorry I didn't finish my questionQ9

That's fineA10

THE COURT Is there a reason, sir, why you11

limit it to eight points?12

Actually, your Honor, as ITHE WITNESS13
I alwaysmentioned, I did go through the entire print14

I chart offI always, regardless of how manydo15

here, which I usually do eight, just as a demonstration 

of how the comparison processes were made and what the

16

17

but Icorresponding minutiae or characteristics were18

always go through the whole print to see how many were19

made, but then even more importantly, to make sure that20

there are no differences between the two prints that I21

had throughout that entire print22

Is there a minimum number ofTHE COURT23

identical points that you find which are accepted?24
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THE WITNESS I look at the whole print, and so 

I will count up to eight and then continue to go on

1

2

after that to examine the entire print3

Well, what if there is just three94 THE COURT

THE WITNESS You know, it would depend on the5

area of the print I would not I would not want to6

say that I would not make an identification on three7

points if an entire impression had only three points to8

An average impression, fingerprint impression, has9 11

between 75 and 150 identifying characteristics in it10

If I had an entire fingerprint impression that had only11

three characteristics, that's more rare than I have ever12

So, it's13 seen in my life, and I would identify that

necessary to examine the whole impression, in terms of14

15 its clarity in the area that you have before I would

make a final decision on it16

17 THE COURT All right

18 BY MS DOMAGALLA

19 Q I just have one quick question

Is20 Now, you explained how you make a match

there a similar process in how you eliminate a21

fingerprint from matching?22

23 A Yes, if I find an unexplainable difference

24 existing between the two latent prints and the known
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1 print, I would not make I would not call that a
2 match

3 As then you testified to the Court the points 

that you saw in these two prints

Q

4 there were not any 

differences available to negate it being a match’5

6 A There were no unexplainable differences No,
there weren't7

8 MS DOMAGALLA I have nothing further
9 CROSS EXAMINATION

10 BY

11 MR LENZIE
12 Q Mr Murphy, is there any way to determine how 

long a fingerprint was on an item’13

14 A No No, other than common-sense type of 

For example, and I know if someone had broke15 things

16 window glass and glaze -- fresh glaze was put on the 

window and there was a fingerprint impression on that, 

well, you would have to know that it had to be after 

that glaze was put on

Let me ask it this way

17

18

19 But other than something -- 

In this case, you 

didn't do any kind of evaluation to see how long this

20 Q

21

22 fingerprint was on there’

23 A No, I couldn't have All I had was the lift
24 Q Okay Do you still have your cardboard, or did

146
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1 the State take that back?

2 A I think they have it

3 THE COURT You're handing back People’s
4 Exhibit what?

5 MR LENZIE Judge, I am not sure

6 THE WITNESS It’s 2-2, is that right?

7 THE COURT 22?

8 MS DOMAGALLA 226

9 MR LENZIE Yes, 226

10 THE COURT You see, that 6 fooled me too Go
11 on

12 THE WITNESS I wasn't sure if that was
13 initials

14 BY MR LENZIE

15 Q Mr Murphy, I am looking at the latent print 

Is that on your left as well?

Well, I got it, latent print

16 It's on my left

17 A It's designated
18 latent print

19 Q Okay It appears to the upper right-hand 

corner that there is a black smudge, do you see that?20

21 A This here?

22 Q Yes

23 A Yes

24 Q Do you know what that is?

4i4704/2915 09 16 WCCH 0000267
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A No

2 Q Okay Is it fair to say that because of that 

black smudge, you couldn't identify any points within3

4 that area7

5 A You couldn’t distinguish points in that area,
6 correct

7 Q There is also a white blotch just to the left 

of that black smudge7 

Here7

8 That's it
9 A

10 Q Yes
11 A Yes
12 Q You see that’s also - because of that, you 

couldn’t identify any points of that portion713

14 A No, there are no points visible there, no

it's fair to say that this latent 

print, you didn t have the whole finger to examine7 

Some of it was not good enough to examine7 

A Yes, there was no 

characteristics there 

Q Thank you 

Mr Murphy

15 Q Okay So
16

17

18 there was no
19

20

21 you indicated that no two people 

have the same fingerprint, is that right722

23 A Yes

24 Q Okay It would be fair to say that some -- two

148
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1 people could have one point, as you kind of described

it, the same72

A3 Yes

4 Q How about two7 Possible7

A Yes5

6 Q Do you know what number that ends at7

7 A No

Q Okay How much of a fingerprint do you need, 

percentage-wise, before you can say that no two people 

could have the same fingerprint7

8

9

10

A It depends on clarity of the print and then11

12 also on the number, in combination with the clarity of

13 the minutiae that are present For example, if you had

14 a circle, quarter square inch, and within that square

within that circle, there were 13 or 14 or 15 minutiae15

16 very clear, yes

Q17 Okay So, it depends on the flow of a

18 fingerprint7 Do you know what I mean by flow of a

fingerprint719

20 A Ridge directions and clarity, is what I am

21 assuming

22 Q Okay And this fingerprint there was some

23 areas that you couldn't get points on is that correct7

24 CorrectA
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1 Mr Murphy, do you know what I mean by ACE? 

Have you heard that term before?

Q

2

3 A Yes, I do ACE-V is actually

Q ACE-V The first part is analysis, and that's 

where you look at the latent print So, did you follow 

this ACE program?

4

5

6

7 A Yes

Q Okay The first8 the A is analysis, is that

9 right?

10 A Yes

11 Q Ar*d that's where you look at the latent print 

to determine if it's good enough for comparison, is that12

13 correct?

14 A Correct

15 Q Okay You were actually given, was it seven

16 cards?

17 A Yes, sir

18 Q Okay And you came back with a match on two? 

A I found two that were suitable for comparison,19

20 yes

21 Q Okay The other five, they were not suitable

22 for comparison?

23 A That's correct

24 Q If you remember, were some of those suitable

150
04-29*15 09 16 40 WCCH 0000270



000027104/29/15 09:16:40 WCCH

and just not all of it, or were they just all bad and 

you couldn't tell anything on those cards?

You couldn't tell anything by the prints

there were several partials, 

however, the ridge detail wasn't clear enough, nor were 

the identifying characteristics

1

2

3 A

4 themselves that were

5

6

7 Q By excluding it, do you mean that there is not 

enough points or not enough area to either confirm or 

exclude an individual, is that what you mean by --

As I recall, the ridge detail itself was just a

8

9

10 A

11 total blur

12 Q Okay The next, C, comparison, is that where

13 you compare the known prints?

14 A To the latent print?

15 Q Yes

16 A Yes

17 How did you know that Mr Bogan was who the 

police were looking for in this case?

I didn't know who he was looking for 

received a known tin print card

What is a tin print card?

A fingerprint card that has a recording -- a 

known fingerprint card that has a recording of all ten 

fingers on it

Q

18

19 A I

20

21 Q

22 A

23

24
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1 Q So if you received that from an officer from 

the Joliet Police Department?2

3 A Yes

4 Did you compare anyone else, or was Mr Bogan 

the only one you compared?

No, that was the only one

Q

5

6 A the only tin print

7 card that I had

8 Q How did you go about getting his fingerprints?

They were given to me on the desk

So, you had the latent print, correct?

9 A

10 Q

11 A Yes

12 Q You had the known print for Mr Bogan?

13 A Yes

14 Q Mr Murphy, have you ever heard of cognitive 

bias? Do you know what that means?

A I have heard, yes, that term

Q It’s where you will find what you expect to 

find, is that right?

A It's predisposition, yes

Q You think it's possible that you could -- that 

you would expect it to be Mr Bogan, because that's what 

the police gave you and that's what you see here?

A Absolutely not

Q But you buy the fact that someone could see

15

16

17

18

19

20

21

22

23

24
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what they expect to see?1

2 A I have heard the term before

3 Q And the only fingerprints you had were from 

Did anyone else at the Joliet Police 

Department, did they speak with you before you did your 

examination?

4 Mr Bogan

5

6

7 A No

8 Q And you just received the paperwork and -- I 

you have a mailbox at the Joliet Police?9 don't know

10 A Desk

11 Q On your desk?

12 A Yes

13 Q How many fingerprints do you -- on a weekly 

how many do you do for Joliet?14 basis

15 A I you mean comparison-wise?
16 Q Yes

17 A I may look at most of my work is AFIS
18 Q What is the AFIS?

19 AFIS is a computer-based system in which you 

can encode the minutiae of latent prints and search it 

against a known print database that is on file at the 

Bureau of Identification, in terms of looking to make a 

match candidate-wise, as far as picking out candidates, 

that you can compare them

A

20

21

22

23

24
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1 Q Is it where a computer would find points7 

Computer, no2 A You mark the points on the 

The computer encodes via an algorithm, 

and that’s the database that you’re 

comparing the latent prints against

3 latent print

known prints4

5

6 Q So, that system, you go and you mark the 

points, as many as you can77

8 A Yes

9 Q And you put it in a computer, and it would 

like a national database to see if there is a hit710 do

11 A Actually, there is a state database 

Illinois State Police has about 7,000,000 of those tin 

print cards that I mentioned before

The
12

13

14 Q I am going to jump ahead On the ACE, you said
15 there is ACE-V Is that V, for verification7
16 A Yes

17 Q Who verified your work7

A Larry Kane does

Q Do you have any notes from Mr Kane7

18

19

20 A He marked the matrix that I have as the fact
21 that he verified it

22 MR LENZIE Can I have a moment7
23 THE COURT Yes

24 MR LENZIE May I approach the witness, Judge7
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1 THE COURT Sure

2 BY MR LENZIE

3 Q Mr Murphy, I am showing you what I have marked 

as Defendant’s Number 14 Do you recognize that sheet’

5 A Yes, I do

6 Q What is that sheet’

7 A It’s a matrix

8 Q Okay Is that the one you referred to just a

9 moment ago regarding Larry Kane’

10 A Yes

11 Q Okay Did Mr Kane mark anything, any notes

12 about points on that sheet’

13 A No

14 Q Okay Did he mark anything other than -- 

His initials and date15 A

16 Q Mr Murphy, before this was set for trial, did 

you take any notes regarding number of points, or ridge 

flow, or anything else that would be a basis for 

identification’

17

18

19

20 A In this particular case, I made photographs of 

it, and I look at the photographs on the screen

That's what the State showed you earlier’

Yes, but I did not have the markings on it at

21

22 Q

23 A

24 that time
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1 Q Okay So, throughout this process, before the 

State contacted you, you didn't point out how many2
r points there were7

4 A No

5 Q You just marked out which ones you couldn't

6 compare7

7 A Yes

8 Q Mr Murphy, would you agree that on a known 

strike that

Do you agree that comparing it to a properly 

taken known print is important for your comparison7 

Yes

That certain things can -- when they take the 

known print, could factor into the quality of that known 

pn nt7

9 pri nt

10

11

12 A

13 Q

14

15

16 A Yes

17 Q Okay The elasticity of the skin, for

18 instance, is that correct7

19 A Yes

20 Q And a latent print isn't done in a lab, is that 

correct, or in a booking station7 

That's correct

• 21

22 A

23 Q It’s not a controlled environment and

A The latent print24
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Q1 So, there are never a perfect comparison, just 

because the latent print is not in a controlled2

3 environment, would that be correct?

I wouldn't say the comparison is not a perfect 

depiction maybe of the finger because of a latent being 

not under controlled conditions

A4

5

6

Q7 Well, your depiction of it is what you're using 

to analyze it, is that right?8

9 A Yes

Q And so that10 there is a huge variance based
11 on that?

12 A Can be

13 Q Can be

14 And very rarely would a latent print be 

perfectly taken out in the field?

Well, the latent print can be taken perfectly 

of the impression that is there to be taken, but that 

doesn't necessarily -- like obviously, there were 

non-suitable latent prints on the card, so those prints 

weren't suitable for comparison, but they were preserved 

correct!y

15

16 A

17

18

19

20

21

22 You weren't there when the known print was 

taken, is that right?

The known print, no

Q

23

24 A
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1 MR LENZIE No more questions

2 THE COURT Redirect?

MS DOMAGALLA3 Just briefly

4 REDIRECT EXAMINATION

5 BY

6 MS DOMAGALLA

Q Mr Lenzie asked you about the black spot and 

the white spot and the latent print on the photograph?

7

8

9 A Yes

10 Q And in your experience as an expert, is it 

common for the latent lift to have, I guess markings, 

like a white spotlight or black spot from the print that

11

12

13 was lifted?

14 A All the time

And what are some of the reasons for that?15 Q

16 Well, whether or not a latent print 

quality-wise is a good representation of what the finger 

it depends on three factors, actually

A

17

18 The first is1 s

19 subject factors An example of that would be how much 

residue was on the individual’s fingers and palms at the 

time that the print was being lift

If someone had just wiped their finger on their 

shirtsleeve and didn't have a lot of residue when he or

20

21

22

23

24 she touched a subject, there wouldn't be a lot of
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1 material to transfer, so the print wouldn't be as

pronounced as it would if there were a lot of residue2

3 If the surface was not a good surface, if it 

was pebbly for example, as opposed to flat, smooth, 

there would be depressions in the surface, so that it

4

5

didn't recode the transferred residue6 And then the

7 so surface, subject and then the environmental factors,

8 depending where the item was that was touched after it

9 had been the latent print had been left

10 If it was in a place where 

cloth or something like that, that there was friction on

covered with a

11

12 it, it could have it could have rubbed off some of

13 the residue that had been deposited at the time of the 

latent prints14 There are several factors that determine

15 what the quality of the latent print will be

Q16 Now, on the lift cards that you reviewed for

17 this case, or you used for this case, five of them were

18 not suitable?

19 A Correct

20 Q Two of them were?

21 CorrectA

22 Q And it was you who determined, by reviewing or 

looking at these prints, whether or not it was suitable23

24 for comparison, is that correct?
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A Correct
2 Q And the two that were suitable, are there 

markings given to you on those cards7 

they were collected from7

3 Do you know where
i

5 A On the back of the cards7
6 Q Yes

7 A Yes
8 Q What are the markings on the back of the cards 

that had suitable prints7

Do you mean markings as to the location7 

Yes

9

10 A

11 Q

12 A I am seeing the words ammo box on the back of 

Exhibit 28A-1, and also ammo box on the back of 

Exhibit 28B-1

13

14

15 Q And when you're giving the Exhibit 28 numbers, 

those are numbers that you assigned, for purposes of 

your comparison7

16

17

18 A Wei 1, this was I received this in a white 

envelope and it was marked as being Exhibit Number 28 on19

20 the envelope itself

Did you -- there was a letter, though 

distinguishing mark between the --

Yes, I added that to distinguish the latent

21 Q or a
22

23 A

24 print
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1 Q And in those two suitable prints, you had 

21 sufficient ridge detail to make the 

3 explained to the Court?
comparison that you

4 A Yes

5 Q And the procedure that you followed -- or the 

61 steps that you followed to make this comparison, is the

7| same steps that you relied on in doing your job since 

1978, is that fair to say?8

9 MR LENZIE Judge, objection 

Overruled10 THE COURT

11 THE WITNESS Yes

12 MS D0MAGALLA I have nothing further 

Thank you 

Anything on those points?

13 THE COURT

14

15 MR LENZIE No

16 THE COURT Thank you, Mr Murphy You may
17 step down, sir

18 I don't know how many of those items are his or 

how many are the Court's or the State's

This is you guys, and here is

19

20 THE WITNESS

21 your pen

22 MS DOMAGALLA Thank you 

All right 

I would like to stop at this point

23 THE COURT It's five after 4 00
24 I am not going to
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1 try to certainly control the State's case in chief

2 We will reconvene tomorrow on this case, on 

this case, tomorrow at 11 00 o'clock3 I will see what

4 the status is of what Carlson is doing in my courtroom 

and then, if necessary, we can finish this back over5

6 here

7 So, in any case, that will adjourn the case for

8 this afternoon The defendant will be remanded We

9 will be back in 407 tomorrow at 11 00 o'clock and see

10 where we go

11 (WHEREUPON, the hearing in the

12 above-entitled case was

13 adjourned and scheduled to

14 reconvene on 10-8-14 )

15

16

17

18

19

20

21

22

23

24
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1 MR KOCH Judge, we are ready

2 THE COURT All right This is Bogan, 13 CF 1631

3 This is a continuation of a bench trial that was begun 

Defendant is present 

with his counsel, the State is present

4 yesterday He is obviously present

5 We are still in the

6 State's case m chief State ready to continue’

7 MR KOCH Yes, Judge We do have a couple of

8 stipulations

9 THE COURT All right

10 MR KOCH The first one. Judge, I believe is just an 

oral stipulation between the defense and the State,11 People's

12 Exhibit Number 213

13 THE COURT 213’

14 MR KOCH Which is the Apple iPhone that was

15 recovered from defendant by Officer German He gave that to

16 Detective Schumacher, who then gave it to Officer Chris

17 Botzum with the RCFL unit He is going to testify

18 We have a stipulation The stipulation would

be that Detective Schumacher would testify that he 

People's Exhibit Number 213 in a sealed condition to

19 gave

20

21 Detective Botzum for his cell phone extraction That would

22 be the extent --

23 THE COURT Let me see if I understand this It went

24 from the defendant to Schumacher’

3
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1 MR KOCH The defendant to German Detective German

2 who testified yesterday and opened this sealed envelope, and 

then Detective Schumacher took it out of evidence with3

4 Detective Botzum

5 THE COURT Botzum?

6 MR KOCH B-O-T-Z-U-M Who conducted a cell phone

7 extraction

8 THE COURT All right Is this just on the chain?

9 MR KOCH It is

10 MR LENZIE Judge, we can do it this way I ran

11 this by Mr Bogan We are not objecting to the chain of

12 custody

13 THE COURT Mr Bogan, is that right?

14 THE DEFENDANT Yes, sir

15 THE COURT Basically you are agreeing that you gave 

the phone to German, German gave it to Schumacher, Schumacher16

17 gave it Botzum, so you have no argument with that?

18 MR LENZIE We have testimony they recovered it from

19 Mr Bogan yesterday We are not saying that Mr Bogan — you

20 heard the testimony

21 THE COURT Right

22 MR LENZIE That part we are not We are not going 

to object to the chain of custody as to the officers that23

24 recovered it from Mr Bogan and then gave it to their expert

4
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1 who will testify here

2 THE COURT All right So that's agreed upon by you

3 to Mr Bogan’

4 THE DEFENDANT Yes, sir

5 THE COURT So that's a verbal stipulation concerning 

the Apple iPhone, People's Exhibit Number 2136 Next’

7 MR KOCH Judge, we have two other stipulations as 

well as some certified convictions but I do have a live8

9 witness I will call him and we can do that after that

10 THE COURT Sure Go on

11 (Witness sworn )

12 CHRISTOPHER BOTZUM,

13 called as a witness herein on behalf of the People of the State 

Illinois, after having been first duly sworn, was examined14

15 and testified as follows

16 DIRECT EXAMINATION

17 BY MR KOCH

18 Q Sir, can you please state your name, spell your

19 last name for the record’

20 A Christopher Botzum, B-O-T-Z-U-M

21 Q And what's your current occupation’

22 A I'm a police officer with the Joliet Police

23 Department

24 Q And do you currently have a particular

5
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1 assignment within your duties as a police officer’

2 A Yes, I do I'm a task force officer with the

3 FBI's Regional Corrputer Forensic Laboratory

And where is that located at, in what city’ 

Chicago

4 Q

5 A

6 Q In Chicago And can you tell me prior to being 

assigned or once you were assigned to the Regional Computer7

8 rsnsics Laboratory, did you have to undergo any type of 

training’9

10 A I did

11 Q And can you :ust briefly describe to the Court 

the type of training that you had’

I have done computer forensics training, cell 

I have also done video enhancement training 

And have you successfully completed those

12

13 A

14 phone training

15 Q

16 trainings’

17 A Yes, I have

18 Q Have you -- are you a member of any societies

19 or organizations’

20 A Are you referencing to the Law Enforcement

21 Video Association’

22 Q Yes

23 A Yes

24 What are they’Q

6
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1 That is an organization that is based out of 

Indianapolis in reference to doing video forensics

A

2

3 Q Okay And have you attended — well, let me

4 ask you this

5 Have you had an opportunity to testify 

expert in cell phone extraction as part of 

responsibilities with the Regional -- Chicago Regional Crime 

Forensics Lab’

as an
6 your

7

8

9 A Yes, I have

10 Q And approximately how many times have 

testified as an expert m cell phone extraction'3

you
11

12 A Cell phone extraction is one time

13 Q Was that here m Will County’

14 A Yes, it was

15 Q And that was — do you recall the case’

16 A It was Miner

17 Q People versus Joshua Miner’

18 A That’s correct

19 Q Have you received any awards, certifications or 

awards as part of your expertise’20

21 A I've reached certification I have been

certified by the FBI as a computer forensic examiner 

also been as a certified video analyst through the

22 I have
23 LEVA
24 organization

7
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And how many examinations or how manyQ1

extractions would you say you have done over the years with2

regards to cell phones’3

With cell phones and GPS units and tablets,A4

which run on a lot of the same software, is probably about5

1006

And were you trained m how to extract dataQ7

from cell phones through your current assignment’8

Yes, I wasA9

And are you familiar with the equipment orQ10

program that's used to extract that information’11

I amA12

And are you current as it relates to the 

equipment that's generally relied upon in your expertise’

Q13

14

I amA15

Judge, I would ask to have this officerMR KOCH16

testify as an expert m cell phone extraction17

THE COURT Defense’18

Judge, Dust a couple of questionsMR LENZIE19

THE COURT Yes, sir20

CROSS-EXAMINATION21

BY MR LENZIE22

Sir, what is meant by cell phone extraction’ 

What you do is — this is talking about taking

23 Q

24 A

8
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data off the phone and putting it into a readable format1

So what you do is you download the phone ontoQ2

another computer so you are able to access what is on that3

phone"34

What it does is you have a system, software5 A

which we use, which will extract a certain amount of6

information and put it into a readable report for you7

So you are basically telling us what's on the8 Q

phone"39

Part what's on the phone, not everything10 A

11 Q Part"3

12 CorrectA

Are you qualified in every cell phone because13 Q

there's different manufacturers"314

Am I qualified in a particular phone"315 A

Any phone"316 Q

I have never been qualified on a particular17 A

phone, no18

So it's just a general field that you would be19 Q

qualified"320

Correct, in general cell phone extraction21 A

I have no more questions, Judge22 MR LENZIE

23 THE COURT Any argument"3

24 MR LENZIE No

9
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He will be accepted PleaseTHE COURT Thank you1

2 continue

REDIRECT EXAMINATION3

BY MR KOCH4

Detective, did you have an opportunity toQ5

extract information from an Apple iPhone as it relates to6

this case People versus Antonio Bogan157

I did8 A

And I'm going to show you what's been marked asQ9

People's Exhibit 213 and ask you do you recognize that item-510

Yes, I doA11

And did you have occasion to extractQ12

information from that phone1513

I didA14

And can you tell us the process of how you wereQ15

able to conduct that extraction, please1516

We use equipment by a company calledA17

Cellebnte, it's a UFED system, which what we end up doing is18

finding out the make and model of the phone19

Once we determine that the system is allowed20

We take the phone andto, we are able to download the data21

we will hook it up, and we will select certain items to be22

downloaded, sometimes we select all, sometimes we select, you23

Then mknow, if we are just looking for text messaging24

10
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turn it will dump the information to either a computer or to1

a thumb drive into a report format2

And on this particular occasion, do you recall3 Q

if you did a complete extraction or a dump as you call it-34

Yeah, we selected everything that would allow5 A

6 us to extract

And were you able to get informationOkay7 Q

that downloaded or extracted from this cell phone which is8

identified in People's Exhibit Number 213'’9

10 A Yes

11 Can you tell me did you review that informationQ

12 prior to coming m court here today’

I did13 A

And are you familiar with the information as it14 Q

relates to the phone number of that item 213’15

16 A I am

Can you tell us what the phone number was’17 Q

It's (708) 646-852818 A

Now, on that phone or through the extraction19 Q

20 process, were you able to come upon numerous photographs that

21 were on that phone’

22 I didA

23 And prior to coming m court today, have youQ

had occasion to look at not only all the photographs but four24

11
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it relates to this case here’particular ones as1

I haveA. 2

And I'm going to show you first what I have 

Exhibit Number 230 and ask you if you
Q3

marked as People's4

recognize that picture’5

I doA6

And was that picture taken off the phoneQ7

identified as People's Exhibit 213’8

Yes, it wasA9
are youNow, as part of the extraction process,

information with regards to when the

Q10

given properties or11

generated or placed on the phone’

Yes, some of the — m 

that are extracted do come with data associated with

items are12
reference to some of theA13

14 images

the image15
And were you able to determine as 

relates to that particular photograph what the data was with

regards to the data that was created’

There was a time stamp that was

OkayQ16

17

18

YesA19

associated with the date that this picture was taken

And do you recall what that time stamp was’

There's been

20

Q21

I'm just going to objectMR LENZIE22

no testimony if the phone was working properly, if there was

the time clocks or any kind of foundation

23

any tests done on24

12
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1 as to time

THE COURT• Sustained2

3 BY MR KOCH

Can you tell us the type of technique that you4 Q

Can you explain it I guess a little more m detail as5 used"5

it relates to the property information that's recovered from6

the phone’7

When you take a picture off an iPhone or8 A Yes

a lot of these other smart phones, what it will do is, it ’ s9

just like a normal camera, it's going to put a lot of10

metadata within a picture11

I'm sorry to interrupt you but you said12 Q

metadata, what's metadata’13

It's not part ofMetadata is data about data14 A

the picture itself, it's more about when the picture was15

taken, any type of properties, like if it was taken by a16

It will embed this information withcertain type of camera17

the picture, so if someone else looks at the picture, they18

tell when it was taken, any type of properties that might19 can

have happened, like the camera, shutter speeds and such20

And with regards to those particularQ21

properties, are those things that are automatically generated22

upon the picture being taken or how does that information end23

up on the phone’24

13
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When you take a picture off a cell phone, theA1

software on the cell phone will put metadata automatically on2

there for the phone3

And when you examined this phone as part ofQ4

your examination, were you able to determine whether or not5

the phone was working properly'56

From what I can tell it appeared to be working,A7

8 yes

Did you have any indication after you did yourQ9

extraction that I guess the property aspect of the images10

were altered m any way911

They did not — I could not tell if they wereA12

altered in any way13

And the information that's provided on theseQ14

are specific to each image, is that correct'515

That’s correctA16

And m looking at that particular image,OkayQ17

there any indication to you that the information provided18 was

for that photograph was not accurate'519

NoA20

What was --do you recall the date thatOkayQ21

photo was taken1522

Judge, I'm still going to object He isMR LENZIE23

not qualified if the phone was working and his answer was24

14
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from what I can tell Judge, there's not been a foundation1

as to if the phone was correct or if it was working properly2

on those dates3

I think the answers from what I can tell4 THE COURT

it seems to be inferred that it was5

6 Judge, but he didn't testify as to whatMR LENZIE

tests he did I know from what I can tell means he might7

have just looked and it looked fine, but there was no test8

There's no testimony —9

10 THE COURT Well, I assumed We are using logic here

that the test to determine whether or not a cell phone is11

12 working is does it go on, does it work m my hand, can I see

13 things on it

Judge, but further it's date and time we14 MR LENZIE

I don't know if that cell phone wasare talking about15

16 correct as to its date and time I don't know how each cell

phone works17

That goes to — you are talking about18 THE COURT

19 admissibility or weight rather You're talking about weight,

not admissibility Well, on that basis, I will allow him to20

21 continue

22 BY MR KOCH

Detective, in your field as an expert m cell23 Q

phone extraction, is it common to rely on the properties that24

15
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are associated with each of the images-51

2 A Yes

And as part of your responsibilities and3 Q

working through the FBI, the Regional Computer Forensics4

Laboratory, have you been trained in utilizing those5

properties to make expert opinions or explanations as it6

relates to properties of those images'57

8 A Yes

And so it's something that you commonly refer9 Q

to when you do these cell phone extractions as it relates to10

the date and time the photographs were taken or m some cases11

modified, is that right712

That's correct13 A

I now want to show you People's Exhibit14 Q

Number — do you recall, I'm sorry, the date that that15

photograph was taken that you have before you-516

It's dated March 31, 201317 A

I.'m going to show you what has been marked as18 Q

People's Exhibit 231, do you recognize that photograph-519

I do20 A

And was that a photograph that you recovered21 Q

from the cell phone identified as People's Exhibit 213-522

23 A It is

And did that photograph also come with24 Q

16
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particular properties as it relates to that photograph’1

It did2 A

What does that photograph depict’ I'm sorryQ3

It appears to be possibly a rifle4 A

And does that picture truly — does that5 Q

picture you have before you truly and accurately represent6

the item or the image that you saw when you extracted the7

phone’8

9 A Yes, it is

And can you tell me what the properties were10 Q

for that particular picture as far as when that picture was11

12 taken’

13 This one was taken on July 15, 2013A

I’m going to show you what's been marked as14 Q

People's Exhibit 232 and ask you if you recognize that image’15

16 I doA

17 Q And what is depicted m that picture’

18 An individual wearing a white and red stripedA

19 Polo shirt wearing a red cap

And does that picture truly and accurately show20 Q

21 the image that you extracted from that Apple iPhone’

22 Yes, it doesA

23 And did that picture also come with properties’Q

24 It didA

17
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1 Can you tell us the date that that photographQ

2 was taken?

3 A June 22, 2013

4 Showing you one more photoQ Showing you what

5 has been marked as Exhibit 233, can you tell me what that is?

6 That's the same as the picture beforeA It

7 appears to be a rifle

8 And is that picture — is the actual pictureQ

itself different than the previous exhibit that I showed you?9

10 A Yes, it is

11 Q So there were two separate images, is that

12 correct?

13 That's correctA

14 And is that a true and accurate depiction ofQ

15 the image that was recovered from the cell phone that you did

16 your extraction on?

17 A Yes, it is

18 And did that also come with properties?Q

19 A It did

20 Q And can you tell us the date that that

21 photograph was taken?

22 A July 15, 2013

23 Thank youMR KOCH One moment, your Honor

24 (Brief pause )

18
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1 Judge, I will tender the witness at this time

2 RECROSS-EXAMINATION

3 BY MR LENZIE

4 Q Thank you The State just showed you two

5 pictures of two rifles, is that correct?

6 A Two that appear to be rifles, yes

7 They were both taken on the same date, is thatQ

8 right?

9 According to the metadata, yesA

10 And one of the pictures was of an individualQ

11 sleeping, is that correct as well?

12 It appears so, yesA

13 Q You are an expert on extraction of cell phones,

14 is that right?

15 That's correctA

16 So it's fair to say you weren1t there whenQ

17 these pictures were taken?

18 A No, I was not

19 You don't know who took these pictures?Q

20 I do notA

21 Q Did you actually do any tests of the time on

22 the phone?

23 In reference to whether it was taken to timesA

24 accurately?

19
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1 Let me strike that questionQ
2 You testified that these four pictures were

3 taken on certain dates, is that right7

4 That's correctA

5 And those dates you said were generated by theQ

6 iPhone7

7 That's correctA

8 Q Did you test the iPhone to determine if those

9 dates were accurate7

10 I have worked with the iPhones and the datesA

11 that are associated within the metadata of the created time

12 comes off the iPhone

13 Q Exactly Did you test this iPhone to see if

14 those dates were correct7

15 I did not test this exact iPhone, noA

16 Is that something you do for most cell phonesQ

17 that you extract data from7

18 What you do is you look at the dates andA No

19 times

20 But you don't do any tests to make sure theyQ

21 are accurate7

22 The only way you can do tests on a phone is toA

23 put more data on the phone We don't put more data on the

24 phone

20
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1 Q So there is a way to test it7

2 If you put data on the phone you couldA

3 Q So the answer is, yes, there is a way you can

4 test it’

5 A Yes You can test the phone by putting the

6 phone onto --

7 Q And you did not do that-3

8 MR KOCH Objection, Judge I would ask that he be

allowed to answer the question9 He was trying to give an

10 explanation when he was cut off

11 THE COURT Finish your answer

12 THE WITNESS Yes, you can sit there and do a test on

13 this particular phone, but what you are going to be doing is

14 altering the phone by putting evidence on in order to do a

15 test on the dates and times to confirm

16 BY MR LENZIE

17 Q And you didn't do any type of test"3

18 No, we do not do thatA

19 MR LENZIE I have nothing else

20 FURTHER REDIRECT EXAMINATION

21 BY MR KOCH

22 Q In your experience as an expert in cell phone

23 extraction, it would be fair to say that you don't want to

24 put evidence onto a phone that you are examining, is that

21
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1 correct7

That's correct2 A

3 Q And m this particular case, you indicated that

with the iPhone you look at to see whether or not the date4

and time is accurate on the phone, is that right75

6 That's correctA

7 And was — it was accurate on this particularQ

phone, is that right78

9 Yes, on that day we did the extraction, it wasA

10 accurate

11 So the date was accurate, the time wasQ Okay

12 accurate on the phone the day you did your extraction And

13 based on your expert opinion and in your training and

14 background, that's what you use in part to rely on the date

15 and times of the photographs that are on the Apple iPhone, is

that right716

17 . That's correct The way the Apple when itA

18 takes a picture off the cell phone, it takes the time off of

19 that phone So if the phone is correct, that's where the

20 times are coming off of

21 And when you examined this phone, the time andQ

22 date was correct7

23 A Yes, it was

24 Judge, I have nothing furtherMR KOCH

22
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1 FURTHER RECROSS-EXAMINATION

2 BY MR LENZIE

3 You indicated if it's correct the date would beQ

4 that what you ]ust said to Mr Koch's question’correct, is

5 If the date is correct’A

6 Q Yes, then it's correct if it's correct’

7 I'm sorry I don’t recall exactly what I said toA

that8

9 Q Okay You indicated that these pictures were

10 taken March 31, 2013, correct’

11 CorrectA

12 Q July 15, 2013, two of them’

13 A Correct

14 Q June 22, 2013, correct’

15 A Correct

16 When did you analyze the phone, what date’Q

17 August 8, 2013A

18 So at least a month after the last picture wasQ

19 taken’

20 CorrectA

21 Q And that was the first time you came into

22 contact with the phone was on August 8th’

23 That1s correctA

24 Q And you didn't check to see if the dates were

23
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1 correct before that August date-5

2 I'm sorry, rephrase your questionA

3 Q You didn't check to make sure -- you didn't

4 check that phone before that August 8th date to check the

5 time and date on it"5

6 I didn't have the phone thenA

7 Q So, no, you did not check it*5

8 I couldn't haveA

9 Q You didn't have the phone-5

10 A I did not

11 Q Sir, you would agree with me that some machines

12 break-5

13 A Yes

14 Q And some computers aren't always accurate,

15 correct-5

16 It depends on what you are talking aboutA

17 Q You have worked with computers before, correct-5

18 A Yes

19 Q And sometimes they are not accurate-5

20 A In regards to-5

21 Q Sometimes they don't work correctly-5

22 A Correct

23 MR LENZIE Nothing further

24 THE COURT Let me ask you a question because I'm

24
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1 going to make this simple

2 I want you to remember something, the

3 prosecutors and everybody in this courtroom knows that I'm

the only man left in America without a cell phone, okay4

5 THE WITNESS Okay

6 THE COURT And I like it that way, watching

everybody else drive themselves into trees while they are7

8 texting

9 EXAMINATION

10 BY THE COURT

11 Basically when you got this phone on August 8,Q

12 2013, the way you interpret whether or not it was accurate on

all other dates is, and tell me if I’m wrong, when you turn13

that cell phone on, that tells you the date and time of which14

15 you turn it m when you are looking at the phone-3

16 Yeah, when you're looking at the phone, itA

17 tells you the date and time

18 Q And you confirmed based on that simple piece of

information on the phone, if it said August 8th, you knew it19

20 was August 8th, therefore the phone is correct">

21 A Correct

22 Q And going backwards, what you did from that

23 point on, and I understand it’s an assumption, that if it

24 wasn't incorrect on the date you looked at it, the other

25
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1 dates it' s showing you you are assuming are correct'’

2 Yes, because a lot of the phones when you turnA

3 them on, they are connecting to a network, they are

4 connecting to the cellular network And a lot of these

5 phones are pulling dates and times from the cellular network

6 Did you watch my eyes glaze over’’ Did you seeQ

that9 My whole point is, it’s a simple assumption, you look7

8 at a phone when you turn it on, if it says the date which you

know to be accurate which is the date of August 8th, then the9

10 only logical conclusion you make when you look at that phone

11 is all the other dates on there are correct9

12 A Correct

13 . THE COURT Got it That's the way to ask that

14 Okay, you can step down Off the recordquestion

15 (Discussion had off the record )

16 Okay State9

17 Judge, we have a couple more stipulationsMR KOCH

18 at this point

19 THE COURT Sure

20 Judge, what I have marked as People'sMR KOCH

21 Exhibit Number 228 is a stipulation as agreed to between

22 defense, State, and Mr Bogan has actually signed it as

23 well I can read it into the record if you --

24 It's up to them I have been tenderedTHE COURT

26
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Andwhat's been marked 228 by the prosecution, Mr Lenzie1

this has to do with the stipulated testimony of a Lauren2

Wiesivic (phonetic) who is a forensic scientist m the field3

of latent prints, basically saying m the six points of the4

stipulation that she found no latent impressions on the5

Hi-Pomt handgun, is that correct’6

I reviewed itThat's correct, JudgeMR LENZIE7

I allowed Mr Bogan to review it8

Is that correct, Mr Bogan’THE COURT9

THE DEFENDANT Yes, sir10

And so you are agreeing to waive theTHE COURT11

testimony of Lauren Wiesivic or the cross examination of her’12

THE DEFENDANT Yes, sir13

And accepting the stipulation as true andTHE COURT14

15 accurate’

THE WITNESS Yes, sir16

That's number oneTHE COURT17

Judge, People's Exhibit Number 229 is aMR KOCH18

stipulation regarding Jeffrey Parisi from the Illinois State19

He is an expert m firearm and toolmarkPolice Crime Lab20

21 analysis

THE COURT All right I've been handed a second22

It's signed bystipulation, Mr Bogan, by the prosecutor23

all parties, it looks like including you too, indicating that24

27

IC 2 6 2 S04/ 2\t, ib 0000310



0000311
04/23/15 10:28:26 WCCH

January 28th of this year the forensic scientist, Jeffrey1 on

22 andPansi, received People's Exhibit 28, the Ruger model2

the 40 Smith & Wesson semiautomatic pistol3

Exhibit 200, the Ruger 22 wasExhibit 224

40 Smith &found to be inoperable, however, the Hi-Point5

Wesson was examined and found to be in firing condition when6

test fired7

When they use the restoration techniques which8

commonly used m attempting to determine serial numbers,9 are

The Remington semiautomaticit revealed the number X711747810

also examined and found to be m firing condition when11 was

Oh, I seetest fired, and that was also -- just a minute12

That also was an operating weapon and that is an expert13

14 opinion

40 Smith & Wesson,Exhibit 201, the Hi-Point15

this serial number was obliterated and unreadable on the16

firearm when he received it, so it's my understanding what17

they are. saying m totality is two of these weapons or one of18

these weapons rather — sorry, let me try it again19

The other twoThe 22 caliber was inoperable20

40 Smith & wesson and the rifle wereweapons, the Hi-Point21

operable22

On the Smith & Wesson when they got it, the23

serial number was obliterated, unreadable, but by using the24

28
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restoration techniques he used, they were able to raise the1

serial number and that number is what I read, is that2

3 correct’

MR LENZIE Yes4

Mr Bogan, is that correct’THE COURT5

6 THE DEFENDANT Yes, sir

So you are waiving your right to either7 THE COURT

call Mr Parisi or to cross examine Mr Parisi as to his8

testimony including his qualifications and the methodology he9

used, the examination he used of the weapons, and the10

ultimate result, is that right’11

12 THE DEFENDANT Yes, sir

THE COURT All right That's 22913

Judge, then the last two are — Judge, our14 MR KOCH

two certified convictions in the name of Antonio Bogan, 23415

His case number 02 CR 63101 out of Cook County that's a16

certified self-authenticating document signed by Dorothy17

Brown, Circuit Clerk of Cook County, indicating the defendant18

plead guilty to an armed robbery19

THE COURT Thank you20

And People’s Exhibit Number 235 is 01 CR •21 MR KOCH

3121401, certified statement of conviction out of Cook22

County, signed — self-authenticating and signed by Dorothy23

Brown, Clerk of the Circuit Court of Cook County indicating24

29
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that the defendant plead guilty or has a conviction for the1

offense of armed robbery2 Both of these being submitted are

armed robbery convictions3

THE COURT All right4 Any objection to those

exhibits'35

6 MR LENZIE NO

7 THE COURT All right It's part of the State's case

in chief, both are admitted and accepted as8

self-authenticating documents9

10 MR KOCH Judge, at this point we would ask to go

through our list of evidence and move those into evidence11

12 THE COURT Let me try it this way, it might save

13 everybody a lot of time The State has a number of exhibits

Does the defense have any particular objections to14 here

15 any — reserving any other rights you may have — to any

16 exhibits'3

17 Judge, I believe during trial we didMR LENZIE

18 object to the introduction of the AR-15, the pictures of the

19 AR-15 and the 223 weapon as they are not relevant He is not

20 charged with that

21 The only thing he is charged with is the

22 40 caliber Hi-Point firearm so I won't object to that, but

23 everything else I do wish to object to

24 The other weapons'3THE COURT

30
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1 MR LENZIE Yes

As not being relevant State’2 THE COURT

Judge, well, I guess specifically with the3 MR KOCH

rifle itself, which was People's Exhibit 203, that rifle was4

located m the back seat of the car that's registered to the5

6 defendant Antonio Bogan

7 And Antonio Bogan’s phone which was just

testified to by an expert are two photographs which we are8

asking to admit into evidence9 Those two photographs were

taken on July 15th of 2013, 12 days prior to the location of10

the weapon11

In looking at both of those, your Honor can see12

13 that they appear to be one m the same, and, therefore, it is

14 relevant because the phone that the defendant has on him has

a picture of this weapon that's located in a car and we are15

trying to show the Court --we believe we have shown the16

Court that he possessed the 40 weapon, and part of that goes17

18 towards the fact that he's aware that weapon is in his car.

which is registered to him19

20 And we know he has accessed that car because he

21 has a photograph and the photograph that I would — two

22 photographs that I'm asking to admit. People's Exhibit 233

23 and 231 are not taken inside the car They appear to have

24 some type of bedding on them, and then it appears to be

31
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carpet, which means that these two photographs of that weapon1

which is2

What he is objecting to basically is he'sTHE COURT3

saying he's not charged with the rifle, he's charged with the4

Why are we talking about the rifle, is that right7pistol5

MR LENZIE Yes6

It's too prejudicial, it's not relevantTHE COURT7

Because, Judge, all of these items areMR KOCH8

found within the back seat of the car, the rifle is in the9

40 Hi-Point is on the floorboardback seat, the10

So you are saying that if a guy wasTHE COURT11

charged with meth for having it m his house and they found12

cocaine and heroin and marijuana, all that could be13

introduced too714

MR KOCH What I'm saying is —15

Am I right or wrong7THE COURT16

Yeah, because it would go towards his --MR KOCH17

Judge, it goes towards his knowledge18

THE COURT His state of mind719

His state of mind, absolutelyMR KOCH20

THE COURT I got it21

MR KOCH If he’s taking a photograph —22

I just gave you a simple analogy,THE COURT23

Right724
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1 MR KOCH Yes

2 THE COURT I'm waiting for him to swat it away.

3 isn't that true'3

4 MR LENZIE Judge, I think they are all highly

5 prejudicial

6 THE COURT Well, anything is prejudicial to the

7 defendant in terms of evidence from that perspective, but the

8 point that the State was making is that’s his state of mind,

9 that1s his knowledge

10 He has got a mini warehouse of weapons, that's

11 what they are going to argue to me in a second I'm sure, in

his car registered to him that he took photographs of, and so12

13 while they may not be charged with that particular offense of

14 the rifle, the cumulative affect of all this material is

15 saying to that defendant that they are proving his state of

16 mind at the time of the offense

17 MR LENZIE Judge, may I respond’

18 THE COURT Sure, of course

19 MR LENZIE Judge, these weapons were separate and

20 distinct from each other I think most of them were wrapped

21 m a bag separate from each other

22 THE COURT So back to my analogy If the cocaine

23 that I talked about was on the kitchen sink and a huge bundle

24 of marijuana was on the dining room table and the meth lab
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1 was down m the bedroom, those are all three distinct areas

2 of the house

3 MR LENZIE And I would object to them if I was

4 doing that trial too

5 THE COURT And I know what my ruling would be at

6 that trial too

7 MR KOCH I don't know what other items that --

8 THE COURT Well, obviously — listen, he is going 

to — he objected to that, he is going to object to the 

photographs

9

10

11 MR LENZIE Yes, and the crossbow

12 , THE COURT The what’

13 MR LENZIE There was a crossbow photo too

14 MR KOCH Judge, that would be photo --

15 MR LENZIE 226

16 MR KOCH 226

17 THE COURT What's the relevance of the crossbow0

18 MR KOCH Actually that's not 226, I'm sorry, Judge

19 197 was a picture of the crossbow

20 THE COURT Is it illegal to own a crossbow0

21 MR KOCH Judge, here's my point again

22 THE COURT Here we go again

23 MR KOCH I'm assuming Mr Lenzie is going to make

24 an argument, we are not at closing arguments now, but there's
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going to be an argument made that he didn't possess that1

2 weapon

Part of our state of mind that you just talked3

about goes to this with the crossbow, vehicle registered to4

the defendant, has a crossbow in the trunk of that car5

6 Is it illegal to own a crossbow0 NoTHE COURT

For him it might be because of —7 MR KOCH

It's not illegal to own a crossbow8 THE COURT Do

you know who owns a crossbow0 No, no Do you know who owns9

a crossbow and fires it continuously0 Craig Stebic10

Judge, here's my issue on why we want to11 MR KOCH

admit that picture if I may12

The missing Lisa Stebic m Plainfield13 THE COURT

It was a quarter mile from me I know his next door14

neighbor, yes So°15

So if you recall from —16 MR KOCH

17 So it's not illegal to own a crossbowTHE COURT

18 MR KOCH So it should be admitted then

19 automatically because it's not prejudicial

20 What's the relevance0THE COURT

21 I'm trying to get to the relevanceMR KOCH

22 Here's the relevance. Judge, the relevance is again we are

23 establishing the defendant's knowledge of a weapon being in

24 that car
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1 The defendant consented to a search of his home

2 at 1911 where there is a target set up where there are five

3 holes that appear to be from Detective German made from

4 arrows

5 Now we walk outside to a car that's registered

to the defendant, and in that car is a crossbow with arrows6

7 You can draw reasonable inference again that the defendant is

aware of the items that are in that car8

9 And it's such a limited space, we are not even

10 talking about the basement, the kitchen, the bedroom We are

talking about a vehicle and his knowledge of putting a11

12 crossbow in the car, putting a rifle into the car also goes

13 towards his knowledge that that 40 caliber Hi-Point Smith &

14 Wesson is in that car

15 THE COURT So you are indicating that m this

16 particular instance what you are arguing to me is it's an

17 indicia of ownership'5

18 MR KOCH Yes

19 THE COURT Because of the target coming off and

20 connecting back to that15

21 MR KOCH Yes

22 That' s what you are saying"5THE COURT

23 MR KOCH Yes

24 It has nothing to do with being a weapon,THE COURT
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1 it could be the pot is found m the car and the lid to the

2 pot is found in the house-3

3 MR KOCH Absolutely

4 THE COURT Brilliant Go

5 Judge, I still think it's irrelevantMR LENZIE

6 Going to Mr Koch's argument, I don't believe they actually

7 proved this was Mr Bogan's apartment He was arrested

8 outside m shorts and a T-shirt There's been no evidence of

9 he actually owns this apartment or has ever been in the

10 apartment

11 THE COURT What say ye"3

12 Well, Judge, he gave consent to searchMR KOCH

13 that apartment, that goes towards ownership of that

14 Also on the certified registration of theapartment

15 vehicle, lists that as his address, 1911 Moore Street I

16 would say that it is his apartment He gave consent to go m

17 there

18 THE COURT Maybe he is giving consent to somebody

19 else's

20 MR KOCH Well, Judge, then I guess you will give it

21 whatever weight that you want to give it

22 THE COURT It's in Go on

23 Those arguments have been made Now, unless

24 you have got another argument, everything else is coming in
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Because the way I did this was kind of reverse because1

there's so many particular exhibits, I just asked what are2

you objecting to’’3

Can I have one minute74 MR LENZIE

THE COURT Sure, absolutely5

(Brief pause )6

Nothing else7 MR LENZIE

Then those exhibits are allowed over8 THE COURT

defense's continuing objection to the ones that they are9

The State now is resting710 protesting against

MR KOCH Yes11

Judge, I'm sorry12 MR LENZIE

13 THE COURT Yes, sir7 Go on

That was it14 No, that was itMR LENZIE

THE COURT They rested15

Judge, I have a motion for directed16 MR LENZIE

finding17

18 THE COURT Argument

MR LENZIE Yes, please19

Judge, first of all,,on the Bill of Indictment20

what's left after being nolle prosequi'd, Count I21

22 We only have Count I and Count VI7THE COURT

23 MR KOCH Yes

24 MR LENZIE That's correct
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1 Judge, to start with. Count I on the armed

2 habitual criminal indicates that the State has to prove the

3 defendant was convicted two or more times of the offense of

4 armed robbery You have the certified copies of conviction

5 m front of you The one finding of guilt was 4-27, 2004

6 THE COURT Which one are you talkingJust a minute

about, Counsel'37

8 MR LENZIE The 401 case

9 THE COURT The one that ends with 4017Hang on

10 MR LENZIE Yes

11 THE COURT All right Let's see, what'sHang on

12 your argument on that"3

13 MR LENZIE Judge, just to take note that the one

finding of guilt was April 27, 200414 The other certified —

15 Go aheadTHE COURT

16 The other certified copy of conviction,MR LENZIE

17 the 02 CR 63101 is 3-24 of 2004, both the same year

18 Judge, after the sentences are -- they have to

19 prove that he was convicted two or more times This is not a

20 situation where it was commit/convict situation These armed

21 robbery convictions were all pending at the same time So

22 just like the habitual —

23 THE COURT So what’

24 Judge, as my argument is, as to theMR LENZIE
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habitual criminal statute it requires for that statute that1

they be commit/convict situation That statute requires that2

someone commit an offense, convicted, and then they get out3

4 again, commit/convict

Judge, that's not the situation we have here5

This is two or more times6 Judge, what I'm arguing here is

that they didn’t prove two or more times because it was not a7

8 commit/convict situation

9 So he gets one free pass’THE COURT

Judge, I’m ;just arguing as to the10 MR LENZIE

statute that they require two or more times that that wasn't11

proven beyond a reasonable doubt12

What's the statute you are quoting’13 THE COURT

MR LENZIE They charged it under 720/5 24-114

15 THE COURT 725 what’

16 MR LENZIE 5/24-1 7

17 725 -- I'm sorry 720/5 slash 24-1 71’THE COURT

18 MR LENZIE Right

19 THE COURT All right Hang on

20 Okay Here's the way I read this Commits the

offense of being an armed habitual criminal if he or she21

possess — having been convicted of a total22 receives, sells

of two or more times of any combination of the following23

24 offenses Forcible felony, one, UUW by a felon, and it lists
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all of them, any violation of the Illinois Controlled1

2 Substances Act So what are you saying’

3 MR LENZIE Judge, I'm saying that it should be a

4 commit/convict situation, that the statute is unclear, that

it doesn't say commit/convict5 It doesn't say anything other

6 than two or more

7 THE COURT Did you read this’

8 MR LENZIE Yeah, I read it, Judge

9 THE COURT I know you did Convicted a total of two

10 or more times by any combination

11 Judge, my argument is that it wasn'tMR LENZIE

12 commit/convict so they didn't prove the two or more

13 THE COURT Yes

14 MR KOCH Judge, the statute with regards to the --

15 that Mr Lenzie was referring where he talks about commit and

16 convict specifically says it m the statute, it's not

17 specifically stated m here m the armed habitual criminal

18 statute

19 All it requires is that he be convicted a total

20 of two or more times You have before you two certified

21 convictions of two convictions There is no requirement that

22 it be commit/convict There is no case law on that issue

23 There is none presented to the Court The statute is clear

24 It should be given plain reading by this Court which is he is

41

2S stfCCfiu4/ 25/15 ivj 0000324



0000325
04/23/15 10:28:26 WCCH

convicted of two or more and X gave you two armed robbery1

2 convictions

Both on which he wasTHE COURT3

Convicted of Count I, armed robberyMR KOCH4

THE COURT On two different days'?5

MR KOCH Yes6

THE COURT All right Continue7

Judge, I do wish to reference PeopleMR LENZIE8

versus Zent2:, Z-E-N-T-Z, cited at 26 Illinois Ap 3d 2659

It’s a Third District case from 197510

THE COURT ’751?11

I did give a copy to the StateMR LENZIE Yes12

Are you talking about the document ofTHE COURT13

constructive possession on this issue1?14

MR LENZIE Yes, Judge15

THE COURT Go ahead16

Judge, I guess I can address straightMR LENZIE17

possession right now, actual possession18

Bogan wasn't found in actualJudge, Mr19

They searched him, they didn'tpossession of any weapons20

find anything on his person21

The evidence of the automobile where the22

found by the officers was outside of an 

apartment complex where this is multiple buildings, multiple

23 weapons were

24
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apartments m each building1

Judge, any one of those could have been — 

could have put these weapons m that car 

talking about actual possession here, they were not found on 

Mr Bogan's person, they were found — there was really no 

testimony as to how far away he was arrested, so you can t

2

Judge, we are not3

4

5

6

that he was arrested right at the car. Judge, so7 even assume

we are not talking actual possession8

Isn't it a presumption that the things 

that you -- it's been established that that was the

Isn't there a presunption, although

THE COURT9

10

defendant's car to me11

rebuttal, that the items found within the things you own.12

like your house or your car are yours^13

Judge, I don't believe soMR LENZIE14

THE COURT Okay Go ahead15

Judge, I don't believe this is an actualMR LENZIE16

I think they have to prove constructive17 possession

18 possession

Go onWell, that's what I'm sayingTHE COURT19

Judge, the Zentz case that IMR LENZIE Sure20

case where the defendant waspresented to your Honor is a21

410 shotgunconvicted of possession of a22

The defendant in that case was arrested outside23

On thata tavern on two outstanding misdemeanor warrants24
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same afternoon, the deputies in that case located an Opel1

automobile outside the tavern2

The deputy that arrested him had to use a pry3

410 Judge,bar to get into the trunk where they found the4

The officers neverthat's the same as what we have here5

found keys on Mr Bogan6

They pulled over another Chevy with three other7

Bogan for permission toindividuals, and they asked Mr8

search that vehicle, and I can presume because they thought9

that was his car10

So, what we have here is he has two vehicles.11

and obviously he lets other people use his vehicles because12

the Chevy they pulled over, which he gave permission to13

search had three individuals m it that were not Mr Bogan14

They searched his apartment from the keys that15

they had on that Chevy because that Chevy had the apartment16

At no time did they find keys on Mr Bogan or mkeys on it17

the Oldsmobilehis apartment to that Oldsmobile out back.18

they found all these weapons m

And, Judge, the Third District in the Zentz 

case put a lot of emphasis on the fact m overturning the 

constructive possession conviction, they put a lot of 

emphasis on the fact that the State didn't prove the 

defendant actually had the ability to get back into the car

19

20

21

22

23

24

44

iCr 28 26 »wr_hlt4v 2 3/ 15 0000327



0000328
04/23/15 10:28:26 WCCH

That' s what we have here1

they didn't find a key,In fact, the deputies2

so they had to forcibly enter this car to get in there

Bogan at any time had

3

Judge, the State did not prove that Mr4

access to this car5

TheJudge, focusing on the fingerprints

Murphy said were found

6

fingerprints that came back that Mr 

to be Mr Bogan's, they were m a 226 box, not the

7

8

40 caliber9
andJudge, the State put that in as long as --

That is a — he

10

Bogan look badthe rifle ]ust to make Mr11

The only thing he is chargedis not charged with that gun12

40 caliber weapon, the Hi-Pointwith is that13

You didn't hear one witness put that weapon in 

The fingerprints on that box of

14

Mr Bogan's hand, not one

ammunition were wrapped in a separate bag 

40 caliber Hi-Point, which is the only thing Antonio Bogan

15
Nothing put the16

17

is charged with, in his hands

The fingerprints don't put it in his hands,

18

19

because that box was a different caliber ammunition and it

It is very possible

20

wrapped up m a separate bag21 was

someone else had access to that vehicle because they never

It's very possible that someone else

22

found keys on him23

40 caliber upwrapped that24
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1 State, how do you respond to thatTHE COURT

2 argument

3 MS DOMAGALLA Judge, how I would respond to that

4 argument is if you read People v Zentz —

5 THE COURT I have done it

6 MS DOMAGALLA If you look at the last paragraph

7 THE COURT Yeah

8 MS DOMAGALLA It states that the recital of these

facts to the effect that the defendant on some indefinite9

10 occasion in the past carried a shotgun with him, and that

11 there were credit cards and tax forms m the trunk bearing

12 his name hardly suffices to establish the possession No

13 evidence was presented by the State indicating defendant

14 owned the car m question In Zentz you have a man sitting

15 in a tavern drinking and a car in a parking lot

16 THE COURT He gets arrested at least three days

17 later I got it

18 MS DOMAGALLA When they searched that car, he is

19 not the registered owner There is no proof given m this

20 case that he is the registered owner In fact, no evidence

21 was presented by the State indicating the defendant owned the

22 That is extremely different than the facts before youcar

23 today

24 THE COURT How did they reach the conclusion on the
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1 first page’

2 MS DOMAGALLA Where are you’

3 THE COURT On the same afternoon of the arrest, an

4 unoccupied Opel automobile believed by the deputies to have

5 belonged to Zentz It doesn't say how they got to that

6 conclusion

7 MS DOMAGALLA They had seen him driving that 

vehicle on different occasions, but they did not actually8

9 enter any proof other than he was driving the vehicle

10 That's not what happened throughout this trial

11 We presented certified Secretary of State

12 documents that he is the registered owner of the Oldsmobile,

13 it's not just that we see him driving the car and m the

14 trunk of that car is documentation that's his

15 He is the owner of that vehicle He is the

16 person who lives m the apartment, that he gave consent to

17 search The weight is not placed on just the fact that there

18 weren't keys discovered

19 The defendant was arrested at a bar and they

20 searched a car that he doesn't own In this case the

21 defendant is arrested m his apartment, outside of his

22 apartment is his car, his green Oldsmobile that he is the

23 registered owner of, that the address matches the apartment

24 that he lives in, that he gave consent to search I don't
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believe factually they are even similar1

Lenzie, how do you respond to that’THE COURT Mr2

Judge, the evidence that you see —MR LENZIE3

actually, I think Zentz was even stronger because they had4

another witness that said he chauffeured the defendant5

410 shotgun kind of m thearound, and he actually put the6

We don't have any witness that even putsdefendant's hands7

They didn't show anything to say thatMr Bogan in that car8

he had access to that car or that --9

Well, it's his carTHE COURT10

Judge, that doesn't mean he didn't giveMR LENZIE11

Not everyone follows when theythe keys to someone else12

sell cars, not everyone follows the proper procedures13

Isn't that where we go to the presumptionTHE COURT14

and it becomes a rebuttal for presumption? It's my car.15

here's the glove box, here's everything I have got

So, technically -- or legally isn't that mine? 

If it's my car, doesn't the law say that everything m that 

car unless it's been showed by rebutting it is Judge Livas',

16

17

18

19

it's mine?20

Judge, I don't believe that's the way itMR LENZIE21

22 is

THE COURT Really?23

MR LENZIE. No, I don't24
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So it's my car, the stuff is assumed toTHE COURT1

be mine, isn't it72 .

Judge, anyone can go through anotherMR LENZIE3

person's vehicle, anyone can put that stuff there Just4

because someone — we are not talking ownership, it doesn't5

Ownership is the element, it's possessionsay he had that6

THE COURT Correct7

MR LENZIE And, Judge —8

Do I possess the things in my vehicle-5THE COURT9

MR LENZIE Maybe or maybe not10

It's Dust mine, my vehicle, right thereTHE COURT.11

I'm on the registration, just me12

MR LENZIE Judge, the State didn't present any13

All we haveevidence as to who else had those vehicles14

Tell me something, what are you requiringTHE COURT15

Because one thing withthe State to do"5 I'm curious16

Mr Lenzie what you do do is you always give me

interesting — and I'm not being condescending — I find your

17

18

You do a lot ofarguments pretty fascinating sometimes19

research, but my question to you would be what would you

Bring m everybody m the area where

20

expect the State to do-5 

he lives to say I never drive that car to prove a negative-5

21

22

Some witness to say they have even seenMR LENZIE23

him at that car, someone to say I have seen him m the24
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vicinity of that car1

2 Isn't the registration saying that's hisTHE COURT

3 car enough0

4 MR LENZIE It }ust says he owns it It doesn't

5 mean he drives it It doesn't mean it's his There are

situations where people own a car but they let other people6

drive it7 Just because it's m his name, doesn't mean he was

the only driver8

9 Then we go back to that same pointTHE COURT How

10 does the State possibly overcome -- if that's the hurdle you

are setting up, how do they ever get over that hurdle0 They11

12 have a car and they say here's the registration of that car,

that's his ownership13

14 And then you want them to bring in someone else

to say, well, he could have lent it to someone or didn't lend15

16 How do they do that0 Think of the burden youit to someone

are setting up for any prosecution at that level17

18 Judge, I believe in this type of case,MR LENZIE

19 they should have a high burden Judge, it's beyond a

20 reasonable doubt

21 But it's not impossibleTHE COURT

22 I don't think that is impossible toMR LENZIE

23 bring a witness m to say that I have seen him near that car

24 So they have to search the world to findTHE COURT
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a witness to say, yeah, I saw him standing two feet from that1

2 car-5

3 MR LENZIE Someone, yes

THE COURT Anybody’4

MR lenzie The mighty power of the State and the5

Joliet Police Department, I think that's well within their6

capabilities7

The power of the registered platesTHE COURT8

belonging to him isn't enough for you’9

MR LENZIE No, it's not10

It's a good argumentTHE COURT11

But the point that the State caught — in all12

honesty I was fascinated by this case until they caught a13

simple point with me, which means in the Zentz case there's a14

big difference, there never was any proof of ownership of the15

vehicle16

They just came to this position that it was17

In thisbelieved by the deputies to have belonged to Zentz18

case during the State's case in chief that I just heard, they19

pretty well established by the registration and the plates,20

Isn't that a significant difference to you’it's his car21

Judge, it is definitely a difference22 MR LENZIE

I notice you left out the wordTHE COURT23

Remember this issignificant but that's okay Okay Go on24
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1 just a directed verdict, so I'm just looking at the evidence

2 in the light most favorable to them

3 MR LENZIE Correct Judge, like I indicated before

4 in the Zentz case, I think it goes a step further because 

they actually present a witness, a guy that chauffeured the5

6 defendant around m that case and put the 410 in the

7 defendant1s hand We don't have any of that

8 THE COURT Let me change that argument to you, let's

9 do it this way

10 Let's suppose the State can find no other

11 witness on the planet They searched everywhere on the

12 planet to find a witness Wouldn't that mean that total

13 possession of that car and who drives it is just him7

14 Turn it around, do it the reverse way 

have looked everywhere, they have talked to every human being 

who has ever met him, gone through his entire life biography 

and nobody can they find anywhere who has driven that

They

15

16

17 car

18 Then who drives the car7 He does

19 MR LENZIE Judge, in this type of case there is no

20 guaranty that someone is going to admit that either

21 THE COURT Okay Well, all right So doesn't that

22 elevate your whole point about bringing m a witness who

23 doesn't obviously want to get on that stand and say, yeah, I 

drove this car loaded with weapons24
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1 Judge, but the evidence is the JolietMR LENZIE

2 police officers didn't even do that There is no evidence

3 that they talked to anyone, asked anyone else any questions,

4 do you drive this Oldsmobile I don't believe the evidence

5 was that they even tried

6 So if the police stop a car of a guyTHE COURT

7 driving it, his car, right’

8 MR LENZIE Okay

9 THE COURT He has got a passenger m the back,

10 there's a load of cocaine m the back seat, they should ask

the passenger do you ever drive this car’11

12 MR LENZIE Well, that's a different situation

13 THE COURT Just based on those facts, you're looking

14 at him Who is in possession of the cocaine, the driver or

15 the passenger’

16 MR LENZIE Possibly both

17 THE COURT Well, I want to see you defend that poor

18 passenger then if that's your position Keep going

19 MR LENZIE Judge, the pattern jury instructions,

20 constructive possession indicates a person has constructive

21 possession when he lacks actual possession of a thing, but he

22 has both the power and the intention to exercise control over

23 a thing

24 Judge, like I indicated before, without finding
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Bogan in his apartment because they searchedany keys on Mr1

his apartment, they found a target for a bow and arrow m2

They never found any keys inthere, that was a big thing3

there4

When you said that jury instruction,THE COURT5

control over the item, right'’6

Both the power and the intention toMR LENZIE7

exercise control over a thing8

Is the car registered to him’THE COURT9

MR LENZIE That1s the evidence10

THE COURT Could he sell it’ Isn't that power over11

It's registered to himthe item’ Could he sell the car’12

Owning a car isn't illegal, it's theMR LENZIE13

stuff inside14

You are talking about the possessionTHE COURT15

His car, his title, can heissue, constructive possession16

sell the car’17

MR LENZIE Yeah18

THE COURT Sure Correct’19

MR LENZIE Yes20

So look at that instructionTHE COURT21

Judge, I'm still arguing that withoutMR LENZIE22

the keys, he didn't have the control to exercise and they 

can't prove that he had the intent to exercise control over

23

24
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That evidence wasn’t there Justthose items m the car1

because it was his car does not mean they proved that2

I gave you a hard time I' m going to goTHE COURT3

to these guys4

He's saying you can'tCan intent be inferred"35

prove intent based on the fact that the car was in his name6

because he had no car keys7

MS DOMAGALLA Judge, I disagree with that8

Well, I know that but tell me howTHE COURT9

MS DOMAGALLA He is the sole owner He has10

Theexclusive possession, sole ownership of that vehicle11

It's hisIt’s his medical carditems m that car are his12

Walmart receipt, his paperwork from his Rockdale tow sheet,13

his ammo, his bow and arrow, his fingerprints on the ammo box14

underneath the guns wrapped in a sweatshirt underneath the15

All of the items inmedical card that is found m the bag16

The car is histhat vehicle are his17

And you are saying to me that during theTHE COURT18

course of this search of the vehicle and the inventory, they19

found no other items belonging to anyone else"320

You've heard everything that theyMS DOMAGALLA21

found22

THE COURT I got it I'm not arguing with you23

MS DOMAGALLA Yes24
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THE COURT How about that, Mr Lenzie’ Every single1

item found m the car m one way or the other was connected2

to this man'’3

MR LENZIE Judge, I don't believe —4

The guns, the prints, the ID cards, theTHE COURT5

medical cards6

MR LENZIE That stuff might have been There might7

have been someone else's stuff m there, just the State8

didn■t present that evidence9

Objection, speculation, never asked of10 MR KOCH

those officers whether anything else was found m that car11

Everything presented m this trial I have12 THE COURT

Listen to me, every piece of evidence I have heard mheard13

this case, nothing else was outside14

The problem you have is, and I understand your15

argument, but even if it was, if there's something else16

s m that car, to me if you havethere, his car, tons of I D17

ownership of the vehicle, it’s registered to you, do you have18

power over the vehicle’19

MR LENZIE Judge, the only thing I can respond20

there, the Zentz case, there was other documents from the21

defendant in that car22

But they never proved ownership like the23 THE COURT

State pointed out of who owned that car24
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1 That1s correct All we are talkingMR LENZIE

2 about here is the other items that were found in this

3 Oldsmobile

4 I just want to point out m the Zentz case

5 there was Federal tax forms, credit cards buried in the

defendant's name in the vehicle6 So from the Zentz case it

7 doesn't look like they found anything else from any other

8 individual

9 THE COURT But I think what happened, and I will be

honest about this case, it looks to me like what basically10

happened in this case, the State's attorney prosecuting the11

12 case didn't do an adequate job m all honesty

13 He assumed, and I'm going to read into this

14 case, that the items he found they found m the car were

sufficient enough to establish ownership15 He never bothered

16 to introduce who owned the car in reality, the State here in

17 our case before us did Is that right. Miss Domagalla7

18 MS DOMAGALLA Yes I was just stating I would

19 concede that if all we presented was a receipt m the car.

20 that's not enough to show ownership of that car or the items

21 That's not what we presented We presented receipts,

22 registered ownership, and all of the items that those are

23 factually very different

24 Judge, I'm maintaining my argument IMR LENZIE
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1 have one other case Judge, it's People versus Whalen, 145

2 Ill App 3d 125

3 THE COURT What's the name’

4 MR LENZIE Whalen, W-H-A-L-E-N

5 THE COURT A different issue ■It is control of the

6 vehicle, not ownership, that is pertinent to proving 

exclusive control of the area of the premises where the items 

illegally possessed were situated

7

8

9 MR LENZIE And that's where the key is involved 

They didn't prove that he had control of that automobile10

11 The ownership doesn't matter

12 THE COURT: Hang on

13 (Brief pause )

14 Is this the case where the plates came off the

15 passenger's mother's car and put it on this car, this car

16 gets stopped with Whalen driving it, right7

17 MR LENZIE Judge, I believe --Yes

18 THE COURT And then they find marijuana m the back,

19 right7

20 MR LENZIE The only reason I'm using this case is

21 as to the1 head note on page four where it says ownership can 

indicate control but is not the only manifestation of22

23 control

24 THE COURT I got that But that case is hardly —
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1 Judge, but it's the general principleMR LENZIE

2 that ownership doesn't prove possession and that's what I'm

3 They have to prove some kind of control of aarguing

vehicle4 And without the keys or even Mr Bogan being m the

5 vicinity of the car, they can't prove control of that

6 vehicle

7 THE COURT The requisiteHum, wait a minute

8 knowledge may be proved by evidence of acts, declarations, or

9 conduct from which it may fairly be inferred that the accused

10 knew the existence of the narcotics at the place they were

found, not only may possession of drugs be constructed but11

12 the rule that possession must be exclusive does not mean that

13 possession may not be joint

14 It's noted that several Illinois cases

15 involving contraband found m the accused's car have found

16 that the circumstance and the fact that it was located m

17 places where he could or should have been aware of it. were

18 sufficient evidence of his knowledge and control m order to

19 sustain convictions

20 So if the defendant's fingerprints were taken

off of a box of ammo, which established to me that he is m21

22 that car, he is touching the box of ammunition m the car,

23 doesn't that establish he could or should have known about

24 it, wasn't that sufficient7
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1 MR LENZIE Judge, number one, we don't know when

2 the prints were put on the box of ammo

3 They are his printsTHE COURT

4 MR LENZIE That's correct

5 THE COURT It's a different issue

6 MR LENZIE They could have been in there prior to

the 40 caliber7 He is not charged with the ammunition or

8 the gun that the ammunition went to He is charged with only

9 the 40 caliber So, no, I don't believe the prints on there

10 have any bearing on whether he had knowledge or control over

11 the 40 caliber

12 MR KOCH Judge, first of all. People's Exhibit

13 Number 225, which is the Rockdale Police Department vehicle

bond receipt releasing the vehicle, 1997 Oldsmobile Cutlas,14

15 to one Antonio Bogan at 1911 Moore Street, Apartment 103 in

16 Joliet, signed by Antonio Bogan after posting $250 cash bond

17 If that doesn't show possession and ownership of that

18 vehicle, I don't know what else would

19 THE COURT Plus it shows total control over it

20 Yes, because they released the vehicle toMR KOCH

21 him In addition to that you have a medical card and a red

22 bag which is the first thing and on top of the sweatshirt

23 with the firearm sticking out according to the picture

24 So you have a medical card in his name, number
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1 Then you have sandwiched — then you have these twoone

2 weapons m this sweatshirt, number two

3 And at the bottom of that m the picture you 

have got him on the bottom and you have got him on the top 

in the middle of that is this weapon that, you know, all 

the evidence suggests —

4

5 So,

6

7 THE COURT Where did you get that’ I totally forgot

8 about that

9 MR KOCH That was located in the vehicle that was

10 searched

11 THE COURT What do you say about this’

12 MR LENZIE Judge, the date on that is March, this

13 was m July Maybe it shows possession in March but nothing

14 more than that

15 THE COURT Okay

16 MR KOCH We deal in circumstantial evidence every

17 day You can prove a case solely on circumstantial evidence

18 Totality of the circumstances suggest possession, ownership,

19 exclusive control over that

20 THE COURT 1997 Oldsmobile Cutlas Antonio Bogan,

21 he signed for it, he got it back Posted bond Don't you

22 think that's pretty good evidence of control’

23 MR LENZIE Back in March maybe

24 THE COURT Oh, okay
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1 MR LENZIE But not in July

2 THE COURT Would you like a bond sheet from July’

3 It's circumstantial evidence, do you agree with that’

4 MR LENZIE Yes, absolutely

5 THE COURT All right Off the record

6 (Brief pause )

7 Go back Mr Koch, response

8 MR KOCH Judge, I think we have been heard I

9 think the evidence that's been presented m this case, and

10 your Honor is to rely on the evidence presented here m

11 these — in this courtroom which shows the paperwork

12 recovered from that has Antonio Bogan's name on it, the

13 evidence m this case show that his personal belongings as

14 far as his prints are on ammo and a medical card and Rockdale

15 receipts showing possession and ownership of that vehicle and

16 all the other arguments that Miss Domagalla has made today as 

well as myself, we are asking that you deny the motion for a17

18 directed finding I have already made my argument on the

19 conviction aspect of the armed habitual statute

20 The motion for directed verdict isTHE COURT

21 denied Defense case

22 MR LENZIE Judge, can I have just a moment’

23 THE COURT Mr Bogan, I'm going to explain something

24 to you for the benefit of your attorneys and for you At
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this moment m time we are going to take a few minutes so you 

can talk to your attorneys in private,

1

2 give you some privacy

3 You have the opportunity obviously, and a

4 constitutional right to not take that stand, all right If

5 you do that, if you exercise your constitutional right to

6 remain silent, the State can't do anything It can't be held

7 against you m any way

8 On the other hand, you have the right to get up

9 and testify knowing full well you will be cross-examined, but

10 ultimately that decision is one of the decisions that only

11 you can make for yourself You can talk to your attorneys

12 They can explain the situation to you, but when I come back,

13 I'm going to give you a few minutes to talk to them, figure

14 out what is in your best interest, and then you and you alone

15 are going to make that decision whether or not you want to

16 get up there and testify or not, okay

17 THE DEFENDANT Yes, sir

18 THE COURT We will take a few minutes

19 (Short recess taken )

20 We are back on the record on Bogan, 13 CF 1631

21 I afforded the defendant the opportunity to speak with his

22 counsel regarding his desire or lack of desire to testify

23 Mr Bogan, you've had the opportunity to speak

24 to counsel, is that right’
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THE DEFENDANT Yes, Sir1

Have you made a decision-3THE COURT2

THE DEFENDANT Yes, sir3

Whether or not you wish to testify-3THE COURT4

THE DEFENDANT Yes, sir5

And what do you wish to do-3THE COURT6

THE DEFENDANT I want to testify7

Show for the record thatTHE COURT All right, sir8

His leg ironsthe defendant is obviously being unhandcuffed9

have been removed10

Lenzie, do you have anyI should ask this, Mr11

other witnesses other than the defendant-312

MR LENZIE Just the defendant13

Do you wantSir, would you come forwardTHE COURT14

to be sworn in over here-315

(Witness sworn )16

ANTONIO M BOGAN,17

called as a witness herein on behalf of the Defendant, after18

having been first duly sworn, was examined and testified as19

follows20

DIRECT EXAMINATION21

BY MR LENZIE22

Sir, are you Antonio Bogan-323 Q

Yes, sir24 A
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Do you spell the last name B-O-G-A-N-31 Q

2 A Yes, sir

What' s your date of birth'33 Q

August 31, 19794 A

And you are the defendant in this case, is that5 Q

6 correct-3

7 A Yes, sir

First of all, Mr Bogan, is it true that you8 Q

have convictions for armed robbery, is that correct-39

Yes, I do10 A

You have six of them-311 Q
12 A Yes, sir

I want to focus your attention on July 27,13 Q

Were you arrested by the Joliet Police Department-314 2013

15 Yes, I wasA

When they arrested you, where were you-316 Q

I was standing in the parking lot of Pheasant17 A

Run Apartments, 1900 block of Moore.18

Do you live there-319 Q

Yes, I do20 A

21 What was your apartment-3Q

My apartment was 10322 A

23 THE COURT This IS at 1911’

24 THE WITNESS Yes, sir
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It's 1911 and Apartment 10371 THE COURT

THE WITNESS Yes, sir2

THE COURT All right Thank you3

4 BY MR LENZIE

What were you wearing when you were arrested75 Q

I was wearing a t-shirt and some shorts and6 A

some flip flops7

And where were you exactly7 Were you inside or8 Q

outside79

I was standing outside10 A

How close to your apartment7Q11

I was on the — probably the south side of the12 A

I was actually sitting on the patio of one of mybuilding13

friend's apartments, directly behind my apartment14

Your apartment was on the lower level, is that15 Q

16 right7

17 YesA

And these apartments, do they have a patio out18 Q

back719

20 A Yes

So is there two entrances, two exits to these21 Q

22 apartments7

23 YesA

And you were outside the -- your patio area724 Q
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1 A Yes

But on a friend's patio'52 Q

3 A Yes

4 Mr Bogan, you have heard throughout this trialQ

5 reference to a green Oldsmobile, are you familiar with that

6 car'5

7 A Yes, I am

8 Did you actually own that vehicle"5Q

9 No, I didn11A

10 You also heard testimony and evidence that itQ

was registered in your name, why was it registered m your11

12 name5

13 My God-brother, someone who I consider as aA

God-brother14

15 Who was that5Q

16 His name was Anton SpencerA

17 He is your God-brother5THE COURT

18 THE WITNESS Yes, sir

19 BY MR LENZIE

20 What do you mean by God-brother"5Q

21 We are really close He is one of the guysA

that I kind of hang out with every day22 We go to the bars

23 together and we shoot ball together and play PlayStation

So he is like a really close friend so I consider24 together
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1 him like a God-brother to me

2 Q So he was not blood relation, you're just a

really good friend with Mr Spencer"33

4 A Yes, sir

5 Q How long have you known Mr Spencer"3

6 11ve been knowing MrA Spencer probably since

7 '89, since I came to Chicago

8 Q Approximately 25 years"3

9 A Yes, sir

10 How old are you"3Q

11 I'm 35A

12 Q So, you met him when you were roughly ten years

13 old"3

14 Yes, sirA

15 Q Were you guys in school together or just in the

16 ne l ghborhood"3

17 Same neighborhoodA

18 Q Okay Mr Spencer, did he own the green car"3

19 A Yes, he did

20 Why was it in your name then"3Q

21 A The day that he bought the car, him and his

22 girlfriend —

23 Who is his girlfriend"3Q

24 His girlfriend, her name is Micah, M-I-C-A-H,A
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1 Schmidt The day that they actually bought the car, neither

2 one — Micah doesn't have a license She never had a license

3 before

4 Q What about Mr Spencer, does he have a license’’

5 A Spencer, his license was suspended So when

6 they needed to buy a car, they talked to the owner, the

7 previous owner of the Cutlas and he agreed to sell them the

8 So when we went to the —car

9 Q Let me stop you right there How do you know

10 they spoke with the owners’’

11 A I was with him I actually took them in my

12 white Impala

13 Q Do you have two cars’ You mentioned two Do

14 you have the white Impala, is that the car you drive’’

15 That was the car that I drive, yesA

16 And the green Oldsmobile is in your name7Q

17 A Yes

18 Q But you don't drive that7

19 A No

20 Q Where did you take them to buy this car7

21 On Jefferson Street m front of -- there's aA

22 cell phone store on Jefferson I can't think of the name

23 Q So m Joliet7

24 A It's m Joliet, yes
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1 And approximately when was this, when did theyQ

buy this car’2

3 I would say probably in March maybe, I'm notA

4 for sure

5 Q March of 2013’

6 A Yes

7 Q So you drove them m the white Impala --

8 A Correct

9 Q to this location’

10 And you agreed to have it m your name because

11 he had a suspended license’

12 A Yes

13 And is it your belief that he couldn't own aQ

14 car because of that license’

15 When he went to the currency exchange to putA

16 the car in his name, the clerk at the currency exchange

17 wouldn't allow him to put the car into his name because of

18 his suspended license and he owed fines and stuff

19 Did you agree to have the car in your nameQ

20 because of that’

21 A Yes

22 Q Mr Bogan, after you were arrested, Joliet

23 Police searched that vehicle, are you aware of that’

24 A Yes
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1 Did you see them go through that greenQ

2 Oldsmobile9

3 No, I didn'tA

4 Q Where were you seated when they went through

that Oldsmobile95

6 A I was at the Joliet Police Department

7 Q So, you were arrested on July 27, 20139

8 A Yes, sir

9 Q And then at some time you were transported to

10 the Joliet Police Station9

11 A Yes, sir

12 Q Before that, did you speak with officers9

13 I spoke to, I think, Detective GermanA

14 Okay They asked you — did they ask you ifQ

they could search your apartment915

16 Yes, they didA

17 Did they ask you if they could search the whiteQ

18 Impala9

19 A Yes, they did

20 Q That white Impala, was it on scene at that

21 time9

22 A Yes, it was

23 And tell me exactly where it was9Q

24 It was m the parking lot outside of 1911, theA
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1 building

2 Q Were you driving it that day’

3 A No, sir

4 Who was driving it’Q

5 I had my mechanicA

6 Q Who was that’

7 A Potter, his name is Timothy Potter, but his

girlfriend her name is Sara Semfer (phonetic)8 She was

9 actually driving and my brother Anton was m the back

10 Q So Mr Spencer was in that car that day’

11 A Yes, sir

12 Q Those three individuals, did they stay m your

13 apartment the night before’

14 Semfer did and Potter didA

15 MR KOCH Objection as to relevance as to where they

16 • were the night before

17 THE COURT Overruled

18 BY MR LENZIE

19 Q Did they stay at the apartment the night before

20 with you’

21 Semfer did and Potter didA

22 Q What about Spencer’

23 Spencer showed up that morningA He showed up

24 probably about an hour and a half before I was arrested
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1 Q And did you allow those three individuals to

2 use your white Chevy9

3 Yes, I didA

4 Q Where were they going9

5 A I was getting brakes done on the Impala, so

6 Potter went to Auto Zone on Larkin to buy brakes for me and

7 Spencer just rode along with him

8 Were they getting alcohol that day9Q

9 A No

10 Not to the best of your knowledge9Q

11 A Not to the best of my knowledge

12 Who did you give the keys to9Q

13 I gave them to Potter but Potter has aA

14 suspended license also, so Senifer was the driver

15 Which car do you normally drive9Q

16 White InpalaA

17 Going back to the green OldsmobileQ Did you

18 actually -- when was the last time you were m that car9

19 Probably in, I don't know, maybe MarchA

20 Of 20139Q

21 A Yes

22 Q Other than that, Spencer, was he the individual

23 that drove it9

24 A Yes
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1 Q Mr Bogan, you also heard evidence that there

2 was papers found There was an Aetna insurance card m that

3 Do you know how that card got m the car'?car

4 I believe it may have gotten m the car throughA

5 Spencer Spencer is at my house He is there all the time

6 He stays there He spends the night I leave him with my

keys when I'm going with my girlfriend7 He has access to my

8 apartment, to my paperwork That card possibly might have

9 gotten there through him The card was invalid It was no

10 good

11 Q Did you put that insurance card m the car-5

12 A No, I didn't.

13 Q There was also evidence that the police found

14 an ammo box with your fingerprints on it Would you tell the

15 Court how the fingerprints got on that ammo box'?

16 The fingerprints got on that box on the dayA

17 that Spencer actually bought the AR-15 and the box He know

18 that I can’t be around guns, so he sent me a picture and then 

he brought the box, the ammo box and allowed me to see his19

20 new buy So that's — I actually touched the box. that's how

21 it got on there

22 Q That's another point That picture that was on
/23 your phone, he texted it to you?

24 A Yes, he did
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Did you know what you were touching when heQ1

handed you the box of ammo"52

Yes, I knew3 A

Did you give it back'34 Q

5 Yes, sirA

Did you put any weapons in that green6 Q

Oldsmobile’7

No, I did not8 A

Had you ever seen that 40 caliber Hi-Point9 Q

before at all’10

11 A No, sir

Mr Bogan, there was also paperwork found inQ12

Are you familiarthe car, the towing sheet from Rockdale13

with that’14

15 A Yes, sir

16 It was m your name’Q

17 A Yes, sir

Why was it m your name if the car wasQ18

19 Mr Spencer's’

On the day that the car got towed m Rockdale,20 A

Spencer was — I guess he was with somebody else, and they21

got pulled over in Rockdale22

Objection as to I guess he was with23 MR KOCH

somebody else24
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THE COURT Overruled1

They — it was a female I don't know2 THE WITNESS

They towed theher name but she got pulled over in Rockdale3

He can't get the car out because he has a suspended4 car

license for one, and for two, the car is in my name, so he5

I came m my Impala to Rockdale, the towing placecalled me6

in Rockdale, and I actually got the car out for him with his7

8 money

And that was m March of 2013’9 Q

10 A Yes, sir

Can I have just a moment’11 MR LENZIE

12 THE COURT Uh-huh

(Brief pause )13

14 BY MR LENZIE

Mr Bogan, one more time Who owned the car’15 Q

16 A Anton Spencer

And why did you have a registration m your17 Q

18 name’

Like I said, he is like a brother to me19 A He

needed to get around, he needed the car, him and his20

girlfriend to get around and they couldn’t put one in their21

22 name

And to the best of your knowledge, was the guns23 Q

24 and ammo found in the car, do they belong to Mr Spencer’
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1 A Yes, sir

2 MR LENZIE I have nothing else

3 CROSS-EXAMINATION

4 BY MR KOCH

, 5 Q Mr Bogan, you said you bought that car m

March of 2013, is that right"36

7 A No, sir

8 When did you buy that car’Q

9 I never bought the carA

10 You registered that car in your name, correct"3Q

11 Yes, sirA

12 And you say that was done in March of 20IS”Q

13 11m not for sure I don't know the exact monthA

and date and time that it was registered14

You signed the vehicle title slip on15 OkayQ

16 that vehicle, didn't you1*

17 A Yes

18 And the plates on that car are registered toQ

19 you, is that right"3

20 Yes, they areA

And the plates were still — they were current21 Q

at the time of your arrest, is that right"322

23 I believe soA

24 You picked that vehicle up from the RockdaleQ
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1 Police Department, is that right?

2 Yes, I didA

3 Q You drove that car off their lot, correct?

4 No, I did notA

5 Who drove the car?Q

6 A Anton Spencer

7 Q All right You signed the paperwork and paid

8 the money, correct?

9 I signed the paperworkA He paid the money

10 Q You went into the police department and signed

11 off on receiving the car back, is that right?

12 No, I did notA

13 Well, that document that was previously shown,Q

14 People’s Exhibit 225, that's your name on there, isn't it,

15 sir?

16 A Yes

17 And that's your signature on there,Q isn't it,

18 sir?

19 A Yes

20 Q And that was done m March of 2013, is that

21 right?

22 Yes, but it was not done at the police stationA

23 It was done at the towing place

24 Q All right And you signed that receipt, right?
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1 Yes, I didA

2 And that indicates you are the registeredQ

3 owner, is that right, registered to Antonio Bogan'5

4 A Yes, sir

5 OkayQ

6 Registered but not ownerA

7 Q Registered, right’

8 A Yes

9 Q And you signed — you acknowledge you signed

10 the vehicle title for that vehicle, is that right’

11 YesA

12 And it would be safe to say that people — whenQ

13 you sign a title, you own that vehicle, is that right’

14 A No

15 Objection, is that a legal conclusion heMR LENZIE

16 is asking for’

17 SustainedTHE COURT

18 BY MR KOCH

19 OkayQ Now, Detective German spoke with you in

20 the parking lot of 1900 Moore on July 27, 2013, didn't he’

21 Yes, he didA

22 And he asked you at that time when you wereQ

23 standing out m the parking lot, and that was in front of

24 your apartment complex, is that right’
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1 It was in front of another building, not mA

front of my apartment complex2

3 It's all like one parking lot that has severalQ

4 apartments, is that right7

Right, right5 A

6 And that Cutlas that you signed the title forQ
7 was sitting in that parking lot, is that also correct7

8 YesA

And at that time Detective German asked you if9 Q

you owned any other vehicles, is that right710

11 Yes, he didA

And you told him just the Chevy Impala,12 Q

13 correct7

14 Yes, I didA

And then he said that he knew that you owned15 Q

another one with regards to that green Cutlas, do you recall16

17 him saying that to you7

18 A Yes, yes

And you denied that you owned that car, is that19 Q
20 right7

21 That's rightA

22 And then he asked you whether or not he knewQ

23 that to be accurate since he had run the registration on your

24 car, is that right
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1 RightA

2 And at that point after you had deniedQ

3 repeatedly that you owned that car, you told him that you

actually did own the car, isn't that correct’4

5 A No, I did not

6 In fact, you actually told him that you had 

sold it approximately two weeks prior to July 27th, did you

Q

7

8 tell him that’

9 A No, I did not

10 Q And you told him that you sold it to a person

11 named Mike Smith, do you remember telling him that’

12 A No, I did not

13 Q And do you recall Detective German asking you

14 on July 27th out m that parking lot if you could identify

Mike Smith's phone number’15 Do you remember him asking you

16 that’

17 A No

18 Q And do you remember indicating that you could

19 not provide any information as to who Mike Smith was that you

20 sold the car to’

21 A No

22 Q Do you recall telling Detective German that the

23 only thing you knew was his name was Mike Smith’

24 A No
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1 No, you didn't say that"3Q

2 A No

3 Q Do you recall Detective German asking you why

your plates would still be on the vehicle if you sold the car4

5 to Mike Smith13 Do you recall — and your answer being — you

6 did not give any answer to that question, do you recall that-3

7 A No

8 Who is Mike Smith13Q

9 I have no idea who Mike Smith isA

I'm going to show you what's been marked10 OkayQ

11 as People's Exhibit 215 Who did you get the Oldsmobile

12 from, sir’

13 I don't know who Anton Spencer got theA

14 Oldsmobile from I just know he was a white guy from

15 Wilmington

16 Q All right Did you go with him to get the car’

17 A I took them there to actually purchaseYes

18 the car

19 Q Because you purchased it’

20 I didn't purchase itA

21 Q I'm showing you People's Exhibit 215 On that

22 document it says owner information, is that right’

23 A Yes

24 And it has your name there, is that correct’Q
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1 A Yes

2 It says Antonio Bogan, is that right’Q

3 A Yes

4 It doesn't say Anton Smith, does it’Q

5 A No

6 Q Or I'm sorry Anton Spencer’

7 No, it doesn't say thatA

8 It doesn't say Mike Smith either, right’Q

9 A No

10 Q You said that — is it your testimony you have

11 never been in that car’

12 A No, I never said that

13 So you have been in that car’Q

14 A Yes

15 When was the last time you were actually inQ

16 that vehicle’

17 Maybe m March, maybeA I'm not for sure

18 Q You are aware that your receipts were found for

19 the MoneyGram inside that vehicle, is that right’

20 A Yes

21 Actually sitting on the passenger seat of thatQ

22 car, correct’

23 So they sayA

24 Well, so they say, that's what the testimonyQ
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1 was of the officer, you heard that testimony, is that right’

2 A Yes

3 And that ammo that you saw, that was — youQ

4 acknowledge the fact that that's — that ammo, you had

5 touched that ammo, is that right’

6 Yes, I didA

7 You acknowledge the fact that your phone hasQ

the picture of this rifle on it, is that right’8

9 A Yes

10 And that's the rifle that's been admitted intoQ

11 evidence as 203; is that correct’

12 A Yes

13 And you acknowledge that that medical card isQ

14 your medical card, is that right’

15 A Yes

16 Q I mean it has your name on it and it was found

17 inside that vehicle, is that correct’

18 A Yes

19 Q You never told well, when you were out there

20 on July 27th talking to Detective German, they had not yet

21 searched that car, right’

22 A NO

23 I think your testimony was that you had gone --Q

24 you were going back to the Joliet Police Department at the
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1 time that they searched -- to the best of your knowledge, at

2 the time that they searched your car you had already been

3 taken to the Joliet Police Department"5

4 A Correct

5 Q Okay And it's your testimony that — is it

6 your testimony that you didn't know what was in that vehicle,

7 is that right"5

8 CorrectA

9 Okay And so when they were asking you aboutQ

who owned that green Cutlas, you didn't tell them Anton10

11 Spenc er, r ight "5

12 No, I said Michael SmithA

13 So now you said you did tell them MichaelQ

14 Smith"5

15 When he asked me whose car it belongs to, IA

said Michael Smith and after that I stopped talking16

17 Well, I apologize, Mr Bogan, I'm confused nowQ

18 A few moments ago I asked you a series of questions about did

you tell the officer that Mike Smith owned the car and you19

20 answered, no, I did not"5

21 RightA

22 Now, you are saying that you did tell him thatQ

23 Mike Smith owned the car"5

24 He might haveNo, I said Micah, M-I-C-A-HA
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1 understood it as Mike because that's what he wanted to hear,

2 but I said Micah, which is the girlfriend of Anton Spencer

3 Q Okay The girlfriend of Anton Spencer that you

4 are saying is the person that actually owns that car*’

5 Her and Anton SpencerA

6 Q Hang on

7 MR LENZIE Judge, objection It's argumentative

Let him answer8

9 I asked him if Anton Spencer owned theMR KOCH

10 car

11 MR LENZIE And he was trying to answer

12 Everybody want to waitTHE COURT Ask the question

13 again We'll start again

14 BY MR KOCH

15 Q Your testimony here today is that the car was

16 actually owned by Mr Spencer, is that right’

17 A Mr Spencer and Mrs Micah Smith

18 Q So, on that particular day now that you say you

19 told the officers who owned that car, you never told them

20 that Mr Spencer owned that car, is that right’

21 A No, sir

22 And it's actually Micah, you say it's MicahQ

23 Schmidt is the person’

24 , Smith, S-M-I-T-HA
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And just a minute ago when I was askingOkayQ1

you, you indicated that you told the officers it was Micah2

Smith that owned the vehicle, isn't that correct'33

4 A Yes

So that's inaccurate then, you weren't accurate5 Q

with the police, is that right?6

What are you --7 A

You said Micah Smith?8 Q

9 RightA

But it's actually — you're saying Micah10 Q

Schmidt that owns the vehicle?11

I said Micah Smith, M-I-C-A-H, last name12 A No

Smith, S-M-I-T-H13

On direct examination you said the name was14 Q

15 Micah Schmidt, isn't that correct?

16 A No

In fact, I think you might have spelled it on17 Q

Do you remember spelling the last name?direct examination18

I said S-M-I-T-H19 A

Are you sure you didn't spell it as20 Q

21 S-C-H-M-I-D-T?

Who?22 A

23 Do you recall spelling that on directQ

24 examination?
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1 A NO

2 And both Mr Spencer and Miss Smith were at theQ

3 scene m the Chevy Lumina on that day, is that right’

4 A No

5 Who was m the white car’Q No

6 First of all, it was a white ImpalaA

7 RightQ

8 A It was Anton Spencer

9 OkayQ

10 A It was Timothy Potter

11 OkayQ

12 And Sara SeniferA

13 OkayQ So, when the officer asked you who owned

14 the vehicle that day, Mr Spencer was there m the parking

15 lot, right’

16 A Yes

17 Q And you never turned to the officer and said

18 that man right there owns that Oldsmobile, you didn't tell

19 him that, did you’

20 A No

21 Q And he was standing right there’

22 A It's my right not to talk to the police

23 Q But you did talk to the police, didn't you’

24 Yeah, once he — once I found out that he liedA
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1 to me, I quit all conversations with him

2 Q Who lied to you?

3 Detective GermanA

4 Q He asked you if you owned that car, right’

5 That was after he lied to meA

6 Q But you answered that car — you actually

7 answered that you didn't own that car, right’

8 RightA

9 Q And you answered — you said Detective German

lied to you and after that you didn't want to talk anymore.10

11 right’

12 When Detective German asked me who owned theA

13 car and I gave him a name, then I asked him am I being

14 arrested and he told me yes That's when I told him, well, I

15 don't want to talk anymore, because he lied to me and told me

16 if he doesn't find any contraband inside of my home and m

17 the Impala, he was going to let me go

18 After that that's when I told him, well. since

19 you lied to me about not finding anything m my home and in

20 my Impala, then I don't want to talk anymore

21 That was after you told him that Micah SmithQ

22 owned the vehicle’

23 A Right, Micah Schmidt, yes

24 Q So it's your testimony that you told him Micah
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Smith owned the vehicle before or after did you say Detective1

2 German lied to you7

3 Once — I told him Micah Schmidt beforeA

4 Q Now, you ]ust said Schmidt again

5 Smith Smith SmithA

6 Schmidt7Q

7 A Yes S-M-I-T-H

8 Q Smith7

9 Yes, Smith with a T-HA

So you told him that Micah Smith owned10 OkayQ

that vehicle before or after you say Detective German lied to11

12 you7

13 I told him that before he lied to meA

14 And after you told Detective German about thisQ

female owning the car, he asked you to give some information15

16 about that and you' said you didn’t know anything else other

than the person's name, is that right717

18 A No

19 And all the while Mr Spencer even at the timeQ

20 that you informed Detective German that Miss Smith, that this

21 female owned the car, at that time Mr Spencer was on the

22 grounds in there, right7

23 Yes, he wasA

24 And so when you were first asked about whoQ
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owned the car, he was standing right there in the parking lot1

2 and you could have said that man right there, correct’

3 I could haveA

4 Q Okay And that was all before you say

5 Detective German lied to you’

6 YeahA

7 And other than Mr Spencer sleeping on yourQ

8 couch or hanging out at your house, you lived there by

9 yourself, is that right’

10 A Yes

11 Q And your phone number is (708) 646-8528, is

12 that right’

13 Yes, I believe soA

14 And that Apple iPhone that was testified to byQ

15 the detective as well as the expert from the FBI, that was

16 your iPhone, is that right’

17 I don't knowA I never got a chance to look at

18 it

19 OkayQ

20 It looks like it was mineA

21 Q So this is your phone, those pictures were on

22 your phone, is that right’

23 A Yes

24 You had that phone m July of 2013, right’Q
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1 A Yes

2 And you had that phone on July 15th when thatQ

3 picture was on your phone, is that right"5

4 I don11 knowA I'm not for sure

5 And that picture -- you said that picture wasQ

6 sent to you"5

7 A Yes

8 And the ammo that you touched was for thatQ

9 weapon, right’

10 A Yes

11 And the weapon — you got that picture onQ

12 July 15th, so then you touched the ammo after that weapon,

13 right, after that picture was sent to you’

14 Probably soA Probably — yeah, probably so.

15 probably at the same time, maybe not at the same time but

16 like right after the picture was sent maybe

17 Q Because you are saying he sent you a picture

about a gun that he got’18

19 YeahA

20 Q And then he brought the gun and ammo over to

21 your house’

22 No, he did not bring the gunA He actually went

23 to Walmart I believe with someone else and maybe purchased

24 the ammo, because I don't think the ammo came with the gun
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1 Purchased ths ammo and on his way back stopped at my house

2 Q Okay And showed you this ammo —

3 A Yes

4 Q — that he had for this gun’?

5 A Yes

6 Q And you felt the need to touch it’

7 A I didn't see any harm m it

8 Q And when he brought that over, was it just that

9 ammo box with it’

10 A Yes

11 Q And that was after July 15th of 2013’

12 A I believe so

13 Q And prior to your arrest on July 27th’

14 A Yes

15 Q And that ammo found its way into that Cutlas

16 that you signed the title for’

17 MR LENZIE Judge, objection It's m evidence I 

don't know how you are asking Mr Bogan, he doesn't have any 

foundation about what the police got out of the

18

19 car

20 THE COURT Overruled

21 BY MR KOCH

22 Q That was found inside that Cutlas —

23 A Yeah

24 Q -- you are the registered owner for’
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1 That's registered m my name, not the ownerA

2 Q You were arrested on July 27, 2013 for various 

different offenses, is that right’3

4 A Correct

5 Q Some of which you are on trial for today and

6 others which you are not’

7 MR LENZIE Judge, objection, relevance

8 THE COURT Overruled

9 THE WITNESS Correct

10 BY MR KOCH

11 Q And that was all — initially when you were 

tshen down to the station, that was all surrounding 

series of events that occurred according to Detective German 

speaking with you, is that right’

12 one
13

14

15 A Say that again

16 Q Well, when you were arrested on July 27th, that 

was after an investigation was conducted, is that right’

I guess

17

18 A

19 Q And when you were placed under arrest, 

charged with — initially charged with various different 

offenses, is that right’

you were

20

21

22 A Correct

23 Q And Detective German made you aware of the fact 

that you were going to be arrested, is that right’24
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1 A Yes Well, after -- when they first put me m

2 handcuffs, no one told me anything

handcuffs, took the keys out of the Impala, 

apartment

They just put me in

3 went inside of my
4 I told them they couldn't go m and they told me 

we don't need your consent,5 you are on parole

6 Q You signed a consent to search, right’

After he told me — X signed the

sign this consent and they 

don t find anything inside of my home to connect me to the 

crime that was being investigated, I will be let go, 

therefore, I signed the consent to search form 

lied, that's when I didn't want to talk to him

7 A Correct

8 consent because he said that if I

9

10

11 And after he
12 anymore
13 Q All right And then they ultimately found 

weapons inside — well, let me ask you this 

actually arrested prior to them finding the weapons inside 

your vehicle, is that right’

14 You were

15

16

17 A Correct

18 Q Because you were taken down to the police

19 station’

20 A Correct

21 , Q And you say Mr Spencer came to your house the 

night before and stayed with you the whole night’

No, no, I didn't

22

23 A

24 Q He came to your house the night before’
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1 A He came to my house the morning of my arrest 

And you gave him a car to use’2 Q

3 A No, I gave the car to Timothy Potter and Sara

4 Senifer

5 Q And what were they doing with your car’

They was going to buy brakes to put brakes on6 A

7 the Impala

8 MR KOCH One moment, your Honor

9 (Brief pause )

10 BY MR KOCH

11 Q How come you didn't go with Mr Spencer and

12 Mr Potter that day’

13 A I was actually at home getting ready 

^isnd s brother was in the hospital in Downers Grove, 

and X was actually getting ready to take a shower and wait on 

her to come pick me up so I can go to Downers Grove with her

My

14

15

16

17 Q But when the police came, you were hanging out 

on your buddy's porch, right’18

19 A I was sitting there, smoking a cigarette

20 Q So you hadn't left yet to go to this hospital’

21 A No

22 Q You say that the reason why you went to get the 

car out of the impound was because what, sir’23

24 A Because Mr Spencer was m the car with another
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female that was driving She got pulled over They towed1

the car in Rockdale, towed it to a place in Channahon I2

3 believe

Mr Spencer called me because they didn't have4

They was stuck m Rockdale on the side of the roada ride5

And the next day whenI drove to Rockdale, picked them up6

Spencer came up with the 250, I took him to Channahon to7 Mr

8 get the car

Do you have a valid license’Q9

Yes, I do10 A

MR KOCH Judge, that's all I have11

REDIRECT EXAMINATION12

13 BY MR LENZIE

Antonio, there have been a lot of questions14 Q

surrounding the ownership15

16 RightA

What's ownership mean to you’17 Q

Ownership means when someone has something m18 A

their possession all the time and it's theirs19

Does the fact that something that might not be20 Q

registered to you, does that have any bearing on your21

definition of ownership’22

23 NoA

24 You had a white Impala’Q
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1 A Yes

Last year, July of last year, was that2 Q

registered to you’3

A No, it wasn't4

Does that affect whether you believe that white5 Q

Impala was owned by yourself’6

7 NoA

And the fact that the green Oldsmobile was8 Q

registered to you, does that have any factor m you believing9

it was owned by you or Mr Spencer’10

In my belief it was owned by Mr Spencer11 A No

He took care of the maintenance on it12 He drove it He

possessed the keys to it He had the car13

Do you know how Mr Spencer got to your14 Q

apartment on that July date’15

Yes, he drove the Cutlas to my house from where16 A

he stayed, where he lives at17

Did you actually see him get out of the car’18 Q

19 A No

Before that morning, when was the last time you20 Q

looked into the parking lot’21

I actually was m the parking lot earlier that22 A

morning smoking a cigarette23

Did you see the green Oldsmobile at that point’24 Q
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1 A No

Then after Mr Spencer got to your apartment,2 Q

was the green Oldsmobile there’3

4 A Yes

The State asked you several5 Q One more time

questions about conversations you had with Joliet police6

officer German’7

Right8 A

To clarify, you told him something about a9 Q

Micah Smith’10

11 A Yes

12 Q M-I-C-H

13 A M-I-C-A-H

14 Last name Smith, S-M-I-T-H’Q '

15 A Yes, sir

What did you tell the officer about that16 Q
17 individual’

18 Officer German asked me who owns the car IA

He said why is it in my name’ I guesstold him Micah Smith19

20 he wanted to search He asked me why is this car in my name

First he asked me can he search and I told him it's not my21

I said Micah SchmidtThen he said whose car is it22 car

23 Then he said why is it registered into your name And that's

when I said am I under arrest, what am I being arrested for24
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1 Why didn't you tell him Spencer if you believedQ

2 that's who owned the car’

3 A I don't know I just didn't want to put my

4 brother out there I don't know what he has m that car

5 Q Did you know they were looking to search it’

6 Yes, they wanted to search the -- I knew they 

wanted to search it because they brought it up, they brought 

the car up

A

7

8 As soon as they pulled up into the parking lot.

9 they put me m cuffs When they had Spencer, Potter and

10 Senifer detained, they took the keys out of the car and just

11 instantly went inside of my house, then he came back out and

12 started

13 Q Did they search your apartment before or after

14 they asked you’

15 They searched my apartment before they askedA

16 me

17 And you say that Detective German lied to you’Q

18 A Yes

19 Q How did he lie’

20 A He lied to me

21 MR KOCH Objection, asked and answered already

22 THE COURT Overruled

23 THE WITNESS He lied to me because he said that if

24 he go inside of my apartment and search, you know, if they
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1 don’t find anything — he wasn’t m the apartment yet 

was three other officers in the apartment before he 

showed up to the scene

There

2 even

3

4 He said if there is nothing found in ny 

apartment, they will let me go as soon as my parole agent

So my parole agent pulled up and he still

5

6 come or whatnot

7 didn't let me go He still didn't let me go

8 BY MR LENZIE

9 Q So the white Chevy, you are familiar with the

10 keys on that white Chevy’

11 A Yes

12 Q What keys are on that white Chevy’

13 A You have my house key to my apartment door 

You have the key to the building because my building locks 

and you have the Impala key

14

15

16 Q So three keys on there’

17 A Three keys

18 Q Is there any key chain or anything else’

19 A Yeah, there was a key chain I don't exactly

20 remember what was on it

21 Q Did you see them enter your apartment, the

22 police’

23 A No I was outside

24 Q So, are you assuming -- how do you know they
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1 used that key to get m your apartment7

2 Well, I know because for one -- I don't evenA

know if they used a key3 My door was unlocked, but you have

4 to use a key to get inside of the building

5 Q So there is a security door on the outside

6 before you get m7

7 A Yes

8 Q To the best of your knowledge that was locked7

9 A Yes I saw them use the key, put the key in,

10 turn it and go inside

11 Then they went inside and you don't know whatQ

12 they did inside7

13 A No, I was in handcuffs by that time and they

14 was walking me to a police car

15 And m your mind Detective German lied to you7Q

16 A Yes

17 Q How did that make you feel7

18 A It made me feel like really bad because --

19 MR KOCH Ob]ection

20 THE COURT Sustained

21 BY MR LENZIE

22 Q Mr Bogan, there was also evidence of a Walmart

23 receipt in the car7

24 A Correct
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1 Q Do you know how that Walmart receipt got m the

2 car9

3 At the time, I don't know the exact date,A Yes

but my friend her name is Sicily Ratliff (phonetic), she text4

She was staying in Montgomery, Alabama5 She told meme

6 that she needed $50 to pay her cell phone bill She asked me

if I can loan her $507 So I was with Spencer that day, we

8 was actually at my apartment We hopped m his car and drove

to Walmart, and I wired her the money through MoneyGram9

10 Was that — what month was that9Q

11 I don't know I don't rememberA

12 Was it July of 20139Q

13 A I don't think so I don't know I'm not for

14 sure

15 Q Could it have been March of that year9

16 It could have beenA

17 Was it the same month that you went to RockdaleQ

18 to get the car out of the impound9

19 It could have been I'm not for sureA

20 The insurance card that was found in theQ

Oldsmobile, you are aware that that was m your name,21

22 correct9

23 YesA

24 Was that card current or was it expired9Q

103

Cr4/2 3/i5 10 2$ 26 0000386



000038704/23/15 10:28:26 WCCH

1 It was expiredA

2 Q Were you currently using that card’

3 NoA

4 Did you put anything, any of the guns, theQ

5 card, into that Oldsmobile’

6 A No

7 I have no further questionsMR LENZIE

8 Just very briefly. Judge, if I mayMR KOCH

9 RECROSS-EXAMINATION

10 BY MR . KOCH

11 You said that Detective German made theseQ

12 representations that if they didn't find anything in your

house, that you would be let go, is that right’13

14 A Yes

15 Well, they actually found some stuff m yourQ

16 house, didn't they’

17 I don't knowA

18 Are you aware of the fact that they found inQ

19 your bedroom m a clear plastic bag —

20 Judge, I'm going to ob}ect It hasn'tMR LENZIE

been entered into evidence21

22 THE COURT Your clientIt's cross examination

23 opened it up Go on

24
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1 BY MR KOCH

2 Q So are you aware of the fact that they found 30

pills inscribed with Watson 853 that were m a plastic bag,3

the corner of the plastic bag knotted and found in your4

5 bedroom closet, top shelf?

6 No, he never told me he found anythingA He

7 never questioned me about any pills He never brought up any

8 pills

And if those pills -- if the officers had9 Q

information and belief that those pills contained a10

controlled substance, that would be one reason why you could11

12 be arrested, is that right?

13 Objection, that's a legal conclusionMR LENZIE

14 SustainedTHE WITNESS

15 BY MR KOCH

16 Well, you were arrested that day, is thatQ

right?17

18 A Yes

19 You were initially charged with possession of aQ •

20 controlled substance, is that correct, as one of your

21 charges?

22 A Yes

23 And that was after they searched yourQ

24 residence, right, that you were arrested?
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1 A Yes Well, no, I was arrested before they

2 searched my residence

3 MR KOCH Judge, I have nothing further

4 MR LENZIE Judge, very briefly It's about

5 something the State alluded to

6 BY MR LENZIE

7 Q Sir, those pills that they found —

8 THE COURT This is re-redirect’

9 MR LENZIE Yes

10 THE COURT Is there such a thing’ No, let me ask

11 you a question

12 THE WITNESS Yes, sir

13 EXAMINATION

14 BY THE COURT

15 Q You got arrested before they searched your

16 apartment’

17 A Yes, sir

18 And they told you if we find anything -- did 

you tell us this before that if they found nothing in the 

search, they would let you go’

Q

19

20

21 A Yes, sir They didn't —

22 Q Let me finish

23 So they arrest you first According to you,

24 you didn't sign any consent form, correct’
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1 A Yes, sir

2 Q Until after they came down’

3 A Yes, sir

4 Q So they arrest you, go up and search your

5 apartment, come down and then you voluntarily signed a

6 consent search9

7 A Yes, sir

8 Q Why9 Why would you sign a consent search after

9 they come down and have already searched your apartment9'

10 A Because they told me — well, they was still m

11 the apartment searching Detective German showed up on the

12 There was regular patrol officers inside of myscene

13 apartment

14 Q Wait Wait I thought you told me German was

15 the one that talked to you about the search9

16 He didA He showed up to the scene after the

officers was already in the house17 He pulled up, came to the

18 car with a folder, and he said if they don’t find anything, 

he said sign this consent to search to search your apartment19

20 and the Impala

21 Q I thought you told us just before thatWait

22 you signed nothing until after the search was done9

23 No, I signed the search while they was stillA

24 searching
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1 Oh, while they were searching?Q

2 While they were searching, yesA

3 Oh, I see Why did you do that?Q

4 Because he said if there was nothing in theA

5 apartment, he was going to let me go

6 Q They were already searching, what did they need

7 your consent for?

8 A Because it was an illegal search I guess

9 This guy Spencer is your God-brother?Q

10 A Yes, sir

11 Where is he today?Q

12 Well, he's not aroundA

13 This guy is your lifelong friend, you went andQ

14 got the car for him, you went down with the car, got stuck in

15 Channahon and you drove him down there, got him a ride, he

16 stays at your house Where is he today?

17 He abandoned me, your HonorA

18 I hate when that happensQ When was the last

19 time you saw him?

20 On the day that I got arrestedA

21 The guy who is your God-brother, the guy youQ

22 said is your God-brother, just like that, the guy who you

23 have known since you were ten, the guy you did all of this

24 for, you get arrested in July of last year?

108

> 8 26 wllhi e'­er 4 '25 1 is
0000391



000039204/23/15 10:28:26 WCCH

1 A Yes, sir

2 Q And you have never seen him since’

3 He hasn't come to visit meA He sent me money a

4 few times but that's it

5 Q Well, did you know he was like that before

6 that’

7 A No

8 Q That he could do that to you’

9 A No, no

10 Q Well, let me ask you one last question

11 After you go into custody and you understand

12 what they are doing with these accusations and you say

13 Spencer did all this, did you ever pick up the phone and call 

the State’s Attorney's Office or the sheriff and say to them, 

hey, this guy Spencer did it all’

14

15 I'm stuck in jail, he did

16 Did you ever tell them that’it

17 A No, sir

18 Q Why not’

19 A I just --

20 Q I can see you not saying it in July of 2013 or 

August of 2013, but with each passing month you are sitting 

in custody and you are not getting a visit even by Mr -- your 

God-brother, Mr Spencer, why didn’t you do it last December’ 

By that time five months have gone by, you

21

22

23

24
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1 don't see Spencer, and you are still sitting in :ail 

didn't you say, wait a minute, Spencer is the guy that messed

Why

2

3 up, Spencer did it’

4 A I ]ust felt like I :ust couldn't — I'm not

5 that type of person I take responsibility for what I did,

6 but I can't tell on somebody I can't do it I took

7 responsibility if it was mine I take responsibility

8 Q Did you tell on him here today’

9 A I didn't say he put the guns m the car I

10 Dust say it's his car

11 Q His car, his guns, his box of ammo You just

12 got through telling us that

13 Like I said, there's a lot of people that haveA

14 access to the cars

15 Q To your car’

16 A Not my car

17 Q To the green Olds registered to you’

18 A Yes, sir

19 Q A lot of people were in and out of that car’

20 A It can be, Dust like my Impala 

opened up to three people that was driving it the day that I

My Impala was

21

22 was arrested

23 Q And that was your car’

24 . A Yes, that was my car
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1 Q The one they took to go to the automobile

2 store"3

3 A Yes, sir

4 Q The car that needed the brakes’

5 A Yes, sir

6 Q You let three people get into a car that needed

7 brakes and let them drive it all the way to an automobile

8 store’ That's your car

9 That was my carA

10 Q You understood totally that the car needed

11 brakes and you let those three people drive’

12 The brakes wasn't that bad, your HonorA

13 Q Not that bad’

14 They were squeakyA

15 Q Squeaky’

16 ■ A Yes

17 They were okay to drive’Q

18 A Yes, sir

19 Q But they were going to be replaced’

20 A They was being replaced

21 Q Who is paying for that’

22 A I paid for it

23 Q You gave him the money’

24 A Yes, sir
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1 Q Spencer among those guys'5

2 A Yes, sir

3 The other two people, who were they"5Q

4 A Timothy Potter and Sara Semfer Potter is my

5 mechanic He works on — does everything, maintenance on my

6 Impala

7 Q Where is he’

8 A Well, actually, your Honor, we tried to find 

him, but at the time that I was arrested, he was homeless9

10 Q A homeless mechanic’

11 Yeah, that’s why he was staying in my apartmentA

12 the night before he stayed I let him and his girlfriend

13 sleep in my —

14 Q Wait Hold on Stop You get arrested 

Potter's been staying in your apartment, right’15

16 A Yes, sir

17 Q That's all I asked Is he still there’

18 A No, sir

19 Q Where is he’

20 A I don't know

21 What about the other person, the third person 

that went to the automobile store’

Q

22 What was her name’

23 A Sara Semfer

24 Q Where is she’
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1 A I don't know I guess she is with Potter I
2 tried to find them

3 Q So spencer and Potter and the girl are all

4 gone’

5 A Yes

6 Q What about Micah Schmidt, the true owner of the

7 green Olds, where is she7

8 A I don't know 1 don't know

9 She was with Spencer,Q wasn't she7

10 She was with SpencerA

11 Q Did you know where they lived7

12 A Yes, sir

13 Q Where7

14 A They stayed in Evergreen Terrace

15 Q Did you try to get a hold of her7

16 A We tried to get a hold of both of them

17 Q Gone7

18 A Gone, changed phone numbers I don11 know

19 where they are

20 Q I just want to get this summed up 

All of the five other people that you stay had 

contact or could have contact with the green Olds or the 

white Impala are gone, never to be seen again7 

Yes, sir

21

22

23

24 A
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1 THE COURT Okay I just want to get that clear

2 Anything else9

3 MR LENZIE No

4 THE COURT Thank you

5 (Witness excused )

6 Rebuttal-3

7 MR KOCH Yes, Judge, if I may have a moment to see

if he is here8

THE COURT9 Yeah, I have to talk to Judge Schoenstedt

10 about something

11 MR KOCH I don't know if the defense rested either

12 MR LENZIE We rest

13 THE COURT Do you want to wait for a minute-3

14 (Break taken )

15 THE CLERK Come to order Remain seated Court is

16 back in session

17 THE COURT All right We are back on the record on

18 Bogan, this is 13 CF 1631 The defense having concluded

19 their case Is there anything m rebuttal-3

20 MR KOCH Yes

21 THE COURT Please Sir, do you understand you are

22 still under oath in this matter-3

23 THE WITNESS Yes, your Honor

24 THE COURT Thank you Proceed State
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1 JEFFREY GERMAN,

called as a witness herein on behalf of the People of the State 

of Illinois, after having been first duly 

and testified as follows

2

3 sworn, was examined

4

5 DIRECT EXAMINATION

6 BY MR KOCH

7 Q Detective German, you are the same detective 

that testified here yesterday in this case, is that correct’8

9 A Yes

10 Q I want to draw your attention back to July 27, 

did you have occasion to speak with Antonio Bogan m 

the parking lot of the 1900 block of Moore Street’

11 2013,

12

13 A Yes

14 Q When you spoke to him, did you learn from other 

that the green Cutlas was registered to Antonio15

16 Bogan’

17 A Yes

18 Q Did you ask Antonio Bogan whether or not he

19 owned that green Cutlas’

20 A Yes

21 Q And what did he say to you’

22 A He stated he did not

23 Q And what did you say back to him after he

24 responded to that question’
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I asked ham if he had ever owned it or ever1 A

2 seen the car or been m the car and he again stated no

So you asked him if he had ever been inside3 Q

that vehicle"*4

5 YesA

6 And he responded no7Q

7 A Yes

Did he indicate to you whether he had seen that8 Q

vehicle before1*9

He stated he did not at that time10 A

Had never seen that vehicle before"*11 Q

12 CorrectA

And what did you say to him* Did you have13 Q

knowledge at this point that that car was registered to him1*14

15 YesA

So did you confront him with regards to that16 Q

information*17

Yes, I did18 A

19 Let me ask you At this point when you wereQ

speaking to him, how far away were you from him*20

21 I was standing right next to himA

Was there anything in between you that was22 Q

23 blocking your ability to speak and hear Mr Bogan*

No, he was sitting m the back seat, the door24 A
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was open, and I was in the door right next to him1

So he was actually in the squad car when you2 Q

spoke to him’3

4 A Yes

Was the sirens — were the sirens going off in5 Q

the squad car’6

7 A No

Was there any loud noises coming from inside8 Q

that squad car-99

10 NoA

Could you understand -- how would you describe11 Q

Bogan, the defendant, how would you describe his speech"912 Mr-

Clear13 A

When you asked him questions, could you14 Q

understand his answers"915

16 A Yes

Did you confront him after he denied ever17 Q

seeing that vehicle or being inside that vehicle, did you18

confront him with the knowledge that the plates were19

registered to him"920

21 A Yes

And what did he tell you at that point"922 Q

He still continued denying any knowledge of the23 A

vehicle, and then eventually he did state that he did own the24
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1 vehicle but had sold it

2 So, after you confronted him, he indicated toQ

3 you that he owned the vehicle, is that correct’

4 CorrectA

5 And did he tell you that he sold that vehicleQ

6 approximately two weeks prior to July 27th’

7 Yes, he didA

8 Q Now, did he tell you who he sold the vehicle

9 to’

10 A He stated a person by the name of Mike Smith

11 Q Now, you said the name Mike Smith, is that

12 correct’

13 A Yes

14 Q Did you have any trouble understanding the name

15 that he gave you with regards to who he sold that vehicle to’

16 A No

17 Q Did you then ask him if he could identify any

information regarding Mike Smith’18

19 I did ask him thatA

20 Q And what did he tell you about Mike Smith’

21 A He stated that he didn't know where he lived, a

phone number to get a hold of him or any other way of helping22

23 me identify that person to contact him

24 Q Now, two things I want to ask you about
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1 You just indicated that he said he didn't know

2 where he lived Did he use the term "he" when he was

3 explaining who Mike Smith was7

4 A Yes

5 Q And did you use the words "he" when you were

6 asking him questions about Mike Smith7

7 A Yes

8 Q Now, a search was conducted at the residence of

9 the defendant, is that correct7

10 A Yes

11 Q When you arrived on scene that morning, had

12 anyone to your knowledge had anyone been inside Mr Bogan's

13 residence7

14 A No, no police officers to my knowledge

15 Q Okay Who entered the residence of the

16 defendant's7

17 After the consent was given7A

18 Okay Yeah, I will back upQ

19 Did you obtain written consent from the

20 defendant to search the residence at 1911 Moore Street,

21 Apartment 1037

22 A Yes

23 Q Was that written consent, was that given by

24 Mr Bogan, the defendant, before anyone entered into his
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1 residence-5

2 A Yes

3 All rightQ And how was entry made into his

4 residence-5

5 A keyA

6 Q And who used the key to enter into the

7 residence-5

8 I didA

9 Q And were you the first one then to actually

10 approach the residence and open the door to your knowledge9

11 Yes, myself and three other officers whoA

12 accompanied me

13 Q No one else had that key, no other police

14 officers used that key to enter that residence prior to

15 getting that consent to search, is that correct-5

16 A Correct

17 Now, during that — let me ask you also, at theQ

18 time that you were sent to that address, you were sent there

19 because Mr Bogan had been located, is that right-5

20 A Yes, that's correct

21 Q And you were the detective that was assigned to

22 review a case regarding Mr Bogan, is that correct-5

23 A Yes

24 Q And you, yourself, issued a -- does the Joliet
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Police Department, do they issue any type of probable cause1

fliers or anything02

Yes, we doA3

And is that something that you issued in thisQ4

5 case0

Yes, it wasA6

And the probable cause flier was sent outQ7

regarding Antonio Bogan, is that right08

YesA9

And the probable cause means that you as anQ10

officer reviewing this case had made a determination that11

Mr Bogan could be arrested, that probable cause existed for12

an arrest, is that right013

That's correct14 A

And so when Mr Bogan was found on July 27,Q15

2013, that determination had already been made based on your16

review of a case being investigated, is that right017

Yes, myself and my supervisor18 A

And so did there come at any time during yourQ19

dealings with Mr Bogan out on -- out in the squad car that20

you ever relayed to him that he would be let go if nothing21

was found inside his apartment022

No, I told him he was under arrest for the home23 A

24 invasion
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And that was the -- not getting into the1 Q

specifics of that investigation, but the probable cause was2

for a home invasion, is that right’3

4 A Yes

And so regardless of whether or not anything5 Q

6 was found, any contraband was found inside his residence, he

was under arrest for that, is that correct’7

That's correct8 A

And you never told him that you would let him9 Q

go if nothing was found’10

That's correct, I never did11 A

And, in fact, during the search of his12 Q

residence, you were present when some pills were found, is13

14 that right’

15 A Yes

16 And through your investigation, you identifiedQ

17 those pills to be based on your belief that they were a

18 controlled substance, is that right’

19 That's correctA

20 And that was another charge that was pending --Q

that Mr Bogan, the defendant, ended up being charged with,21

22 is that right’

23 That1s correctA

24 Q Okay Now, you also were the detective that
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1 received or got the search warrant for the Cutlas, is that

right-52

3 A Yes

4 And you informed the defendant that you wereQ

5 going to be searching that car, is that correct-5

6 Yes, once the search warrant was signedA

7 And what did he tell you about whether or notQ

8 you would find any items of his inside that vehicle-5

9 He said we would not find any of his items orA

10 paperwork in the vehicle

11 And so he said you wouldn't even find anyQ

12 paperwork inside that vehicle, is that right-5

13 A Correct

14 In fact, you did find paperwork belonging toQ

15 Antonio Bogan inside that vehicle, is that right-5

16 Yes, we didA

17 Judge I will tender the witnessMR KOCH

18 CROSS-EXAMINATION

19 BY MS TISDALE

20 Detective, when you were speaking to Mr BoganQ

21 about Mike Smith, you never had him actually spell out the

22 name Mike Smith, correct-5

23 No, he Dust told me the nameA

24 And, Detective, you testified that youOkayQ
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1 were the first one inside of Mr Bogan's residence?

2 A Yes

3 Q And you testified you made entry into that

4 residence through a key?

5 Using a key, yesA

6 Q Detective, you have been with the Joliet Police

7 Department for how long?

8 A Approximately 11 years

9 Q And so you have been there a pretty long time?

10 A I think so

11 Q And you are familiar with how things are logged

12 in evidence?

13 A Yes

14 Like if you collect an item, you know how toQ

15 put it into evidence?

16 A Yes

17 Q And so you know -- you are familiar with those

18 procedures?

19 A Yes

20 MS TISDALE Your Honor, I'm going to ask to

21 approach

22 MR KOCH I am going to object at this point

23 THE COURT What does this have to do with -- this is

24 a rebuttal witness
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1 MS TISDALE It is, your Honor

2 THE COURT So I'm not sure where you are going about

3 logging in

4 MS TISDALE Because, your Honor, there's been a

5 representation made that he was the first person inside of

6 the residence and —

7 THE COURT All right Go on

8 MR KOCH Judge, I'm still going to object There's

9 no question posed I don't know what —

10 THE COURT Yes, what is the question’

11 MR KOCH — what she is presenting to him I mean

12 I looked at it, but I don't know what the relevance is

13 BY MS TISDALE

14 Q Detective, when something is logged into 

evidence, are you familiar with the department case report’ 

Can you be more specific’

15

16 A

17 Q A case report that lists the item number,

18 the

19 THE COURT The inventory report

20 BY MS TISDALE

21 Q It's titled department case report but it lists 

the date, the collection item, who collected it, the time22

23 Are you familiar with that’

24 A In reference to the evidence report’
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1 Q Yes

2 YesA

And so you know what that is and you know how3 Q

that' s entered-34

5 YesA

And do you know what time the 30 pills that6 Q

were recovered at Mr Bogan's residence, do you know what7

time that was-38

What time they were — I'm sorry, what was the9 A

10 question7

What time they were collected-311 Q

I don't recal112 A

Do you think that this department case report13 Q

may refresh your recollection-314

Possibly15 A

Your Honor, may I approach-3 This is —16 MS TISDALE

I am going to mark this as Defendant's Exhibit Number 217

18 THE COURT Two

19 BY MS TISDALE

Will you let me know when your memory has been20 Q

refreshed-321

(Witness peruses document )22

23 A Yes

Is your memory refreshed as to what time those24 Q
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1 items were collected"3

2 As far as what was entered in, yesA

3 Q And after reviewing this, do you knowYes

4 what time those prescription pills were entered — were

collected"35

6 MR KOCH Objection, as to time they were collected

7 THE COURT Does he know what time they were

8 collected or entered into evidence"3 What' s the question"3

9 MS TISDALE Collected

10 THE COURT That sheet would indicate when it was

collected"311

12 MS TISDALE Yes

13 THE COURT Go on.

14 I believe 1356 hoursTHE WITNESS

15 BY MS TISDALE

16 And do you know what that date is"3Q

17 July 27, 2013A

18 And you indicated that that's 1356 hours"3Q

19 A Yes

20 Q And you indicated that's the time that it was

21 collected"3

22 MR KOCH Objection I don’t believe that's what he

23 indicated That's what's on that form, but there's been no

24 testimony as to the actual time that it was actually
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collected1

2 THE COURT Rephrase the question

3 Let me try it Do you know what time the pills

4 were collected in the residence7

5 THE WITNESS The exact time would be after the

6 consent was given while we were searching the residence I

don't know the exact time we were m there7 I would have to

look at my other report8

9 Your other report7THE COURT

10 The consent to search residence form,THE WITNESS

11 it would be some time after that

12 THE COURT Let me ask you this How is it that the

time of 1356 came down there as collected713

14 . THE WITNESS Sometimes that's auto-populated from

15 the most recent evidence that was put m there If it's not

changed, it will stay m there as that time16

17 THE COURT I don't know what that means

18 THE WITNESS Say item number eight says 1356 hours

19 When you enter an item number, the following item number it

20 will stay that time unless you physically change it

21 THE COURT He's your witness I didn't follow that

22 You go ahead

23 BY MS TISDALE

24 Q As to these prescription pills, it's listed on
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1 this department case report that it was collected at what

2 time7

3 A I believe it was 1356 hours

4 And you just -- when the judge asked you aQ

5 question, you indicated that sometimes it's auto-populated7

6 A Sometimes, yes

7 Q So you are saying that sometimes that time may

8 not be correct7

9 A Correct, or it could be a typo

10 Q Okay And so — you said something about the

11 time before it, it may just bump right down to the next time7

12 A Sometimes, unless it's a typo or entered

13 incorrectly

14 Q So you mean like if something said — so if it

15 said 1353 hours, then the next one it may just auto-populate

16 and say 1354, is that what you mean7

17 A No, it will say the exact time you put for the

18 previous item or it does that for the location too unless you

19 change it

20 Q Do you recall what time it was that Mr Bogan

21 gave the signed consent to search his apartment7

22 No, I would have to look at the formA

23 Q Is there anything that would refresh your

24 recollection7
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1 The consent to search formA

2 MS TISDALE May I approach, your Honor’

3 THE COURT Uh-huh

4 BY MS TISDALE

5 Do you know what time that was when he gaveQ

6 that consent’

7 That was at 1406 hoursA

8 MS TISDALE May I have a moment, your Honor’

9 THE COURT Uh-huh

10 (Brief pause )

11 BY MS TISDALE

12 Q You indicated that sometimes it may

13 auto-populate based on when the first item or the previous

14 item was entered’

15 A Yes, sometimes

16 Q You don't know what happened m this situation,

17 correct’

18 I would have to look at the formA All I know

19 is that that's an incorrect time that is on the form

20 Q So by looking at this, you would know if this

21 is a situation of it auto-populating or not’

22 By looking at the previous item I would knowA

23 MS TISDALE Your Honor, may I approach’

24 THE COURT Sure
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1 BY MS TISDALE

2 Q Okay Does that appear to be a situation where

3 it auto-populated’

4 A No

5 Do you know what time that previous time was’Q

6 1600 hoursA

7 And that was for the previous item on thisQ

8 list’

9 A Yes

10 Q And all of these items are related to the

11 investigation of Antonio Bogan’

12 A Yes

13 Nothing further, your HonorMS TISDALE

14 REDIRECT EXAMINATION

15' BY MR KOCH

16 Detective German, the consent to search formQ

17 that Mr Bogan signed off on, that's completed -- that was

18 completed — that's People's Exhibit Number 214, that's

actually completed at the scene in the presence of the19

defendant, is that right’20

21 A Yes

22 Q And you completed that form, is that correct’

23 Yes, I didA

24 Q And you put the time down as it was at that
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1 time, right?

2 CorrectA

3 Q And that was 1406?

4 A Exactly

5 Q And you proceeded into the residence with other

6 officers using the key, is that right?

7 Yes, three other officersA

8 Q And you were present then when Officer Wascher

9 located those pills, is that right?

10 A Yes, I was right next to him as he took them

from the shelf11

12 Did -- based on you being the one to open thatQ

13 residence, had anyone located those pills prior to you and

14 Officer Wascher being in that bedroom?

15 A No

16 Q And you were m the room and you were searching

the room when Officer Wascher pointed you in the direction of17

18 these pills, is that right?

19 A Yes

20 Q Now, the time that's put on the sheet that was

21 shown to you by defense attorney, I don’t know if that was

22 marked as an exhibit or not, but the time I think this is

23 the one that they showed you — the time that's put on here,

24 that's a time that is generated whenever -- that's a time
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that has to be entered, is that right?1

2 A Yes

3 And so that's not done out at the scene either,Q

is that right?4

5 A No Once we collect the evidence, process it,

6 come back to the station, and then enter it into the system

7 OkayQ And so if the evidence is collected and

then the evidence is taken back to the police department, it8

could be hours before it1s actually sealed up and entered9

10 into evidence, is that right?

11 Objection, this is leadingMR LENZIE

12 Rephrase that question I will sustainTHE COURT

13 it

14 MR KOCH Sure

15 BY MR KOCH

16 When items go back to -- are taken back to theQ

17 Joliet Police Department, are they immediately --do you know

18 whether they are immediately placed into evidence?

19 Depends on the case but many times the evidenceA

20 is collected and entered by different officers at different

21 times depending on who collected it

22 In this case there was evidence collected from

23 multiple scenes For example, m this instance, the item

24 that was put m before was put m by Detective Lauer at a
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1 residence where he was doing an interview That interview

2 was done after we collected the evidence of the pills 

However, he was at the station doing his evidence 

before I ever even got back to the station to put in all the

3 processing

4

5 evidence I collected That's why the time is different, but

6 many times the items will be out as we are processing it

7 If there is video, we've got to review the

8 video before we put that video into evidence Also if there

9 any type of evidence processing, fingerprints, stuff likeis

10 that, that delays our time to, place the items into evidence

11 Q Okay And based on your experience as a 

detective with the Joliet Police Department, that time that's 

put down as far as collected is an estimation, is that right7

12

13

14 A Many times, yes

15 And that's because you don't --do you have the 

ability to log m at the scene and put down the exact time

Q

16

17 that items are selected7

18 A Not all the time, no

19 And on this particular occasion, you 

pills were collected at the time you were in the residence, 

is that right7

Q those

20

21

22 MR LEN2IE Objection, this is leading

23 THE WITNESS Yes, it was

24 THE COURT Try it again, Mr Koch I will overrule
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the objection1

2 BY MR KOCH

3 Were you present when the pills were recovered7Q

4 A Yes, I was

5 Q And did you enter the residence before or after

6 Mr Bogan signed that consent7

7 That would be after he signed consent we hadA

8 entered into the residence and located the pills They were

9 handed to me, I collected them And I believe m this

10 instance I handed them off to Detective Lauer who would have

11 placed them into evidence and he would have possibly put the

12 estimated on there when they were collected

13 Okay And the time that's on that consent toQ

14 search form was a time that you filled out at the time that

15 it was signed7

16 A Correct

17 MR KOCH Nothing further

18 RECROSS-EXAMINATION

19 BY MS TISDALE

20 Real briefly, DetectiveQ

21 On that department case number, the case report

22 that you saw, there is no time as to when the time was

23 entered listed on that item, correct7

24 For which report are you referring to7A
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1 Q For the time that the pills were collected, 

there is no space or a time on there when this information2

3 was entered, correct7

4 Physically entered into the computer system7A

5 Q Yes

6 A No, it goes chronologically, but I don't

7 believe on that page there is a time as to when it's actually

8 entered

9 Q And so the only time that's listed here is the

10 collection time, correct7

11 A Yes

12 Q And that collection time in this case was 1356 

hours as listed m this report713

14 MR KOCH Ob]ection

15 THE COURT Overruled

16 THE WITNESS That would be the time that the person

17 entering it placed it into the computer system

18 BY MS TISDALE

19 Q Oh, so you are saying what’s listed as the

20 collection time is the time that the person is sitting there

21 entering this into the computer7

22 A No, that's the time that that officer, 

detective puts it in as to when they believe that the item23

24 was collected
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1 Q Okay This collection time is what the officer 

who collected these pills believe was the time that it was2

3 collected7

4 A Or if it's the officer who had the items

5 transferred to them and then they placed those items into

6 evidence

7 Q Okay But nonetheless this is — the 1356

8 hours is what's listed on this sheet as the collection time7

9 A That's what was listed on the sheet

10 Q And one other question When you went into the

11 residence of Mr Bogan, you used the keys that were from the

12 Chevy Impala, correct7

13 I don't recall which key ring they 

They were handed to me by another officer

A were on

14

15 Q Were there multiple keys on there7

16 A I don't recall

17 Q Okay So you made no observation as to how

18 many keys or what other keys were on there7

19 At the time I did, I just don't recall now howA

20 many

21 Q Okay You didn't look for -- you didn't look

22 for the Oldsmobile key, did you7

23 MR KOCH Objection, beyond the scope of redirect

24 THE COURT Overruled
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1 THE WITNESS Once we were attempting to search the

2 vehicle, I did look but they were not on there

3 MS TISDALE Nothing further

4 THE COURT Let me see if I understand this

5 EXAMINATION

6 BY THE COURT

7 Q He signed the consent form at 2 06?

8 A Yes

9 Q And then you walked to the apartment?

10 A Correct

11 Q With his keys and you go in the apartment,

12 right?

13 A Yes

14 Q How long are you m the apartment?

15 All together maybe a half hourA We first

16 searched the residence for safety reasons for people since we

17 had not been m there yet

18 Q Who's the guy that finds the pills?

19 Officer Wascher with me next to himA

20 Q Wascher is the guy that takes the pills out

21 with him?

22 A No, no I collect them there and then I turned

23 those over I believe to Detective Lauer who I believe placed

24 them into evidence
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All right1 So Lauer was with you at the scene-3Q

2 YesA

So you are m there for half an hour, right-33 Q

4 A Yes

5 You come out with the pills-3Q

6 A Yes

7 You hand them to Lauer-3Q

8 A Correct

9 You guys stay together-3Q

10 No, because I was at that time getting theA

information to get the search warrant for the vehicle11 He

12 was processing those items, plus an interview he had

13 previously conducted with some of the witnesses and victims

from the home invasion case14

So then he takes the pills back with him to the15 Q

16 station-3

17 A Yes

How far away are you from the station-318 Q

19 Approximately ten minutes, five- to ten-minuteA

drive, if that, not more than five minutes20

Is that his first responsibility is put those21 Q

22 pills into evidence-3

23 I believe among other duties of the homeA

24 invasion report

139

10- 28 2 c t fiXJ*X/ £ t lb 0000422



000042304/23/15 10:28:26 WCCH

1 Q Forget about the home invasion, just this case

2 Does he then go right back to the station and

3 enter those pills'3

4 A 1 don't know if he did that immediately or if 

he continued with the other part of the —5

6 Q Let's assume he takes a while before he enters

7 those, right15

8 A Yes

9 Q So lets suppose he takes 20 more minutes,

10 correct15

11 A Yes

12 Q So now according to the original time, 

1506, between the time you sign the consent form, right0

it's now

13

14 A Yes

15 Q To the time that you search the residence, 

found the pills, gave it to his deputy, officer, he comes 

back to the station and let1s suppose he gets involved in 

something else, so it's 1506, correct0

16

17

18

19 A Correct

20 Q How do you account for time that he logged in 

and said it was collected at 1356, how does that happen0

The time that's entered m as 1356 hours would 

be a time that he would estimate when I collected the pills 

That you collected them0

21

22 A

23

24 Q
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1 A Correct And that's what he would manually put

2 in as a time that he believed that the pills were taken from

3 the scene It would not be the time that he is either

4 actually physically processing them or entering them

5 So he is putting down there the informationQ

6 that he believes

7 A He would ask me

8 Q — when did you find those'5

9 A -- when did we find them, and I would give him

10 an approximate time and he would enter that into the system

11 THE COURT All right I got confused by that whole

12 thing You may step down Thanks a lot

13 (Witness excused )

14 All right

15 MR KOCH Judge, we have no further witnesses

16 MR LENZIE Nothing else, Judge

17 THE COURT Okay Closing arguments

18 MS DOMAGALLA Judge, you heard evidence throughout 

the last two days of this trial, and throughout all of that 

evidence, the State has proven beyond a reasonable doubt that 

that vehicle, that green Cutlas parked outside the 

defendant's apartment was registered to him, owned by him.

19

20

21

22

23 and the items within that vehicle are his

24 He did have actual legal ownership of that
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1 vehicle The items in that car are in order where the

2 ammunition with his fingerprint is at the bottom

3 Then there are guns wrapped in a sweatshirt and

4 then there's a bag that contains his health insurance card

5 He has all of those items m the car he owns with his

6 fingerprint on the bottom item and his health insurance card

7 s tacked on top

8 In the passenger front seat of that car you 

have a Walmart receipt with his name and phone number on it9

10 You have the Rockdale tow sheet for his vehicle and him

11 signing out or back possession of that vehicle, his vehicle

12 that he owns You also have heard testimony by way of

13 stipulation that the serial number was obliterated on that

14 gun

15 For Count I we have to prove that he is

16 convicted two or more times of the offense of armed robbery 

We have done that with the certified convictions17

18 And we have to prove that he possessed the

19 Hi-Point firearm We have done that through testimony You

20 have seen the weapon You have seen pictures of the weapon, 

and you heard multiple witnesses testify as to the location 

of that gun and the ownership and registration of that

21

22 car

23 We have proven that count

24 The additional count is the -- we have to prove
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1 that the Hi-Pomt handgun that the defendant possessed had a

Through stipulation we proved 

that it was obliterated, and that he possessed that firearm 

because all the evidence we also presented for Count I 

would ask that you find him guilty on both counts

2 serial number obliterated

3

4 I

5

6 THE COURT Defense"5

7 MR LENZXE Judge, the State has the burden to prove

8 this case beyond a reasonable doubt You heard rrty arguments 

on directed finding, I don't believe there is any need to9

10 rehash those, but I would ask you to consider those

11 arguments

12 Judge, you also heard Mr Bogan himself as he

13 took the stand He indicated that Anton Spencer was one of 

his really good friends, was the actual one who had the14

15 control of this car

16 In legal terms it may be it was registered to 

Mr Bogan and legally it was — he owned that green 

Oldsmobile, but in actuality and the way Mr Bogan thought 

about it, he didn't own it

17

18

19

20 He may have been in there in March of 2013, and 

they found these weapons m July of that year 

closest anyone can put him m that car is March of that

21 That is the

22 prior

23 year

24 Judge, it is beyond a reasonable doubt Judge,
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1 I don't believe Mr Bogan had constructive possession of this

2 car, and there was certainly no evidence that he intended to

3 repossess those items m the car Judge, the State's

4 evidence is lacking, especially considering that he is only 

charged with the Hi-Point firearm, the5 40 caliber, that's

6 it

7 The fingerprints, they were not on any

8 ammunition that would go to the 40 caliber He testified

9 that the picture of the AR-15 assault rifle was texted to him

10 on his phone and that's how it got there

11 Judge, I maintain the State did not prove all 

of the elements necessary in this case and I'm asking that 

you find him not guilty

12

13

14 THE COURT Rebuttal’

15 MR KOCH Thank you The defendant does have a

16 right to testify but when he does testify, his credibility is

17 at issue just like any other witness

18 You are to weigh the credibility of the

19 defendant's testimony when he testified here today 

thing that is just absurd to think about in this situation is

The

20

21 that ironically Mr Bogan takes the stand and he says that on 

July 27, 2013 I happen to be outside when the police 

talking to me and a female of the name of Micah Schmidt or

22 were

23

24 Smith, you heard the testimony I believe he spelled Schmidt
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1 in direct and then changed it to Smith m cross, and then

2 actually went back to Schmidt at one point m redirect He

3 couldn't get it straight

4 You have to weigh his credibility You have

5 Detective German sitting here who just took the stand and

6 said I spoke to him on July 27, 2013 and I asked him about

7 who owned that car and he said Mike Smith, and he used the

8 words he, not she, but he I don't have any information for

9 him 1 don't know where he lives I don't know what his

10 phone number is Clearly at the time on July 27th he's

11 telling the officers someone by the name of Mike Smith owns

12 that vehicle

13 But m addition to that, Judge, you have -- so 

that's this Micah Smith, this person who for all purposes14

15 wasn't there I don't know if that person exists or not, but

16 Mr Spencer is the other person that he says owns that 

vehicle, and Mr Spencer is standing right there, his buddy, 

his Godson or brother or whatever

17

18

19 He said he didn't want to rat him out

20 because -- he said I don't want to rat him out Well, what

21 is he ratting him out for’ What is he ratting him out for

22 that day, like there's a car that's m the parking lot that 

he says is owned by Mr Spencer, what does he have to be23

24 concerned about ratting somebody out for’
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1 Well, the reason is because he doesn't want 

anybody going in that car because he knows he's got three 

guns m that car, including the

2

3 40 caliber Hi-Point that

4 he's charged with That's why he is sitting there saying,

5 you know, I sold that car

6 I mean initially you remember, initially he's 

According to Detective German, 

and you will weigh his credibility as well, never seen that

7 saying I don11 own that car

8

9 never been inside that car, don't know who owns thatcar.

10 car, not my car

11 Hey, wait a minute, Mr Bogan, thatyour car

12 car is registered to you Nope, don't own it Are you sure7

13 It's registered to you Oh, do you know what, I did own that 

but I sold it two weeks ago to Mike Smith, two weeks ago 

would be approximately July 13th or July 10th, and I sold it

14 car,

15

16 to this Mike Smith

17 Now, that's what he told Detective German on 

that day, but then he takes the stand here today and he 

that he never sold the car because he never owned the car, 

although, again, his credibility is at issue and he signed a 

legal document saying he owned that

18 says

19

20

21 car

22 The certified registration, the title of that

23 car is in his name That is his ownership of that car, so he

24 absolutely owned that car on that day
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1 And I dispute what Mr Lenzie says about no one

2 can put him in that car except in March Now, remember he

3 said he was in that car to go pick it up from the tow yard, 

and then in that car when he went to walmart to do the4

5 MoneyGram, but he told Detective German on July 27th he has

6 never been m that car

7 In fact, when they told him that they were

8 9°in9 to search his car, he said you're,not going to find any 

paperwork in there of mine, which they did find9

10 But the fingerprints that he acknowledges

11 touching that ammo box are found in that car, and I would

12 submit to your Honor that reasonable inferences can be drawn

13 that puts him m that car accessing that car between

14 July 15th and July 27th Because if you remember what he

15 acknowledged on the stand, that he touched the ammo box after

he received -- he says after he received that picture of that 

rifle which was on July 15th

16

17

18 So some time after the 15th and before the

19 27th, he is touching the ammo box that he says Mr Spencer 

just happened to bring over, just ammo, not the gun, just20

21 ammo

22 And then that ammo ends up underneath two other

23 items inside that vehicle So m order to believe his

24 testimony, you would have to find that I guess Mr Spencer

147

04v 2:3/ 1 b 10 2:S' 26 wlchr 0000430



000043104/23/15 10:28:26 WCCH

then walked out to the car, lifted other items up and tucked 

that bag down underneath everything and that doesn't make

1

2

3 sense, your Honor, that's not credible testimony

4 You have his paperwork in the car, you have his

5 health card on top, followed by the two weapons, followed by 

his fingerprints6 You have the pictures on his phone of that

7 rifle which is found in the back seat

8 You have the crossbow in the trunk which is the

9 issues with the target that Detective German located inside

the residence10 All of that leads to reasonable inferences

11 being drawn that he is m possession of those items found m

12 that car

13 He says like he didn't want to -- I keep going 

back to him saying like I’m not going to rat out my buddy. 

I’m not going to rat out my buddy or whatever

14

15 I guess he

16 apparently has no issues with ratting out his buddy's

9irlfriend, this Micah Schmidt, Smith, Smid, however he wants17

18 to spell it differently each way he testifies

19 So, I think when you look at the credibility, 

you can also take his criminal history into account and 

credibility, Judge, for impeachment purposes 

you to find that his testimony is just not credible

So if you disregard his testimony, then you are 

left with the evidence that's been presented here and you've

20

21 And I'm asking

22

23

24
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heard the officers, you've heard where they found, what they 

found, and how they found it

1

2

3 You have the certified documents m front of

4 you indicating he is the owner of that vehicle, the legal

5 owner of that vehicle

6 And it's just, again, it's interesting that 

everything that has to be done by Mr Bogan, it just happens 

to include Mr Spencer, like he has to go get the car out of 

the impound, Mr Bogan does because Mr Spencer doesn't have 

a license but I guess Mr Bogan doesn't care about that when

7

8

9

10

11 he is giving him this car that he's registered and owns, that 

he is going to allow Mr Spencer to drive without a license12

13 Then you have, you know, well, the paperwork 

for the Walmart thing is because even though I own a Chevy 

Lumina or Impala, even though I own a Chevy Iirtpala, I'm going 

to go with Mr Spencer to Walmart to get this MoneyGram 

just doesn't make sense, Judge

14

15

16 It

17

18 I mean it's clear that Mr Bogan owned that

19 It's clear from the evidence that his testimony is not 

I think Detective German's testimony is credible, 

including in rebuttal when he came in here and told you how 

nobody had entered that house prior to getting that consent 

snd that Detective German is the one that accessed that house

car

20 credible

21

22

23

24 with those keys
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1 I think his testimony disputes the testimony of 

Mr Bogan and I believe we have proven each of the elements 

required, certainly the firearm being the serial number by 

way of the stipulation is proved

2

3

4

5 The only issue left for your Honor to decide is 

whether or not that he possessed them6 The two prior

7 convictions for armed robbery certainly proved we believe the 

evidence shows he did possess those items, 

find him guilty

8 and ask that you
9 Thank you

10 THE COURT All right Well, without beating this to

11 death because we have gone over it and over during arguments 

there's little doubt m my mind based on the 

evidence that is presented by the State that the defendant

12 on other issues,

13

14 owned that vehicle

15 It's ludicrous to assume that according to the 

never m the vehicle, but all these items of 

ownership or indicators of ownership or indicia of ownership 

suddenly pop up in that vehicle with his name all over the 

place

16 defendant he was

17

18

19

20 Certainly I can't see the defendant handling a 

box of ammunition that suddenly winds up m a car that 

suddenly is at his residence

21

22 The car belongs to him and 

somehow this lifelong friend of his, Spencer, happened to put 

it m there and leave it there

23

24
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1 What Mr Bogan is asking us to believe he is 

the victim of a terrible number of horrific coincidences all 

confirmed by nobody but him

2

3

4 That with all these people that were at that 

scene at the time of that arrest, not a single person has 

come forward to confirm or verify anything

The most ludicrous thing he said was that with 

the police officers, having probable cause to arrest him on

5

6

7

8

9 another case would show up, confront him, and a police 

°fflcer would tell him, you know, let us just search your 

residence and this car, and if we find nothing, we will let 

you go, okay

10

11

12 That1s astounding to me It's really not so 

much factually because Mr Bogan has kind of established for13

14 me the ultimate reason why so many defendants shouldn't get

15 on the stand

16 In terms of the legal issues that are involved 

obviously are tied to the factual situation of each, the 

defendant did, m fact, possess a firearm if I believe that 

there is sufficient evidence to put that gun in that car 

belonging to him, the Hi-Point handgun where a serial number 

was obliterated, and that Hi-Point firearm comes down to the 

issue of whether or not I believe that the way that the case 

is presented and the factual representations that were made 

at the time of July 27, he possessed a firearm having two or

17

18

19

20

21

22

23

24
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1 more convictions for the offenses of armed robbery

2 The offense of armed robbery’ Yep, he's got 

them, the Hi-Pomt firearm found m the car, car registered 

to him, other indicators of ownership He's got them Did 

he possess it under those circumstances in that situation’

3

4

5

6 Yes

7 I find the defendant guilty of both counts

8 Okay So let's first of all, we need a sentencing thing 

It's a legal term, Cory9 We need a sentencing thing

10 THE CLERK Are you revoking his bond’

11 THE COURT Could I have a minute here’ All right 

Based on the defendant's prior record and the charges for 

which he was ^ust convicted, I'm going to revoke the

12

13

14 defendant's bond

15 I don't even know if it would have made any

16 difference I'm going to revoke his bond I will set a

17 if you want to give me a date for the PSI and then the

18 sentencing dates

19 There will also be an issue for Mr Lenzie to

20 file any motions he wants for new trial based on the huge 

number of errors I must have undoubtedly made21

22 MR LENZIE Judge, my normal procedure is I file a

23 motion for new trial, argue on the same day as sentencing

24 THE COURT Are you going to do something abnormal’
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1 MR LENZIE For how I normally operate, yes

2 THE COURT So show defense counsel is admitting he

3 is going to be abnormal for a while Go ahead

4 MR LENZIE Judge, just for motions for new trial.

5 can I have the 15th of next week? And then I will set a

6 sentencing -- we will ask for a two-month date for

7 sentencing

8 THE COURT Normally I wouldn't do that Mr Koch,

9 will you be ready by then? I think what we are going to be 

doing is arguing some legal issues that took place during the10

11 course of this trial and Mr Lenzie’s position that I ruled

12 incorrectly

13 What I'm going to do is return to the defense

14 the Whalen and Zentz case if you want them back I don 11

15 know if you have got copies or if they were just for me 

don't know if you need those for these motions, but we will

I

16

17 do it that way I don’t know what your trial situation is on

18 the 15th

19 MR KOCH Judge, I believe Miss Domagalla will be

20 able to address any issues that arise on that

21 Off the recordTHE COURT

22 (Discussion held the record )

23 MR KOCH The 15th is fine Mr Lenzie said he is

24 going to have it on file by the end of this week and we will
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be able to review it by then1

2 THE COURT All right Arguments for new trial on

3 the 15th We still — do you want to wait until that day to

4 give me a sentencing date, Mr Lenzie, or do you want to do

5 it now’

6 MR LENZIE No, we can set one right now

7 THE COURT Okay Whatever day you want

8 MR KOCH Judge, it's going to take approximately

9 eight weeks We will have to order — well, at the start of

10 this trial we talked about sentencing

11 THE COURT: I'll be back

12 MR KOCH Well, I'm just saying is there an attempt

13 to get it done m time"3

14 THE COURT You are never going to get it done in

15 time

16 MR KOCH So then I will set it out for eight weeks

17 for full PSI

18 THE COURT Okay December what"3

19 MR KOCH We can say December 12th for the return of

20 the PSI

21, THE COURT Uh-huh

22 MR KOCH And the following week, December 17th, for

23 sentencing if that works for defense

24 MR LENZIE That does

154

0 4 2 5 1 r IO 25 2 o t-rc C f-r 0000437



000043804/23/15 10:28:26 WCCH

1 THE COURT And Miss Domagalla’

2 MS DOMAGALLA Uh-huh

3 THE COURT Well, wait Aren't you going to ask me

what I'm doing’4

5 MR KOCH No

6 THE COURT All right We are adjourned

7 (Which were all the proceedings had )

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24
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1 IN THE CIRCUIT COURT FOR THE TWELFTH JUDICIAL CIRCUIT

2 WILL COUNTY, ILLINOIS

3

4 /

5 I, LAURA S KLEBENOW, Official Court Reporter for

the Circuit Court of Will County, Twelfth Judicial Circuit of6

Illinois, do hereby certify that I reported in shorthand the7

8 proceedings in the above-entitled cause? that I thereafter

caused the foregoing to be transcribed into typewriting,9

which I hereby certify to be a true and accurate transcript10

of the proceedings had before the Honorable ROBERT P LIVAS,11

Judge of said Court.12

13

14 Dated at Joliet, Will County, Illinois, this 22nd

day of April, 201515

16

17

18

AMI19
Laura S Kleb^now
Official Court Reporter 
CSR No 084-003142

20

21

22

23

24
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IN THE

APPELLATE COURT OF ILLINOIS

THIRD DISTRICT

2017

Appeal from the Circuit Court 
of the 12th Judicial Circuit, 
Will County, Illinois,

)THE PEOPLE OF THE STATE OF 
ILLINOIS, )

)
)Plaintiff-Appellee,

Appeal No. 3-15-0156 
Circuit No. 13-CF-1631

)
)v.
)

Honorable 
David M. Carlson, 
Judge, Presiding.

)ANTONIO M. BOGAN,
)

Defendant-Appellant. )

PRESIDING JUSTICE HOLDRIDGE delivered the judgment of the court, with opinion. 
Justices Wright and O’Brien concurred in the judgment and opinion.

OPINION

The defendant, Antonio M. Bogan, appeals from his conviction for being an armed11
habitual criminal. He argues that the State failed to present evidence sufficient to prove that he

possessed a firearm.

FACTS12

The State charged the defendant by indictment with being an armed habitual criminal13

(720 ILCS 5/24-1.7(a)(1) (West 2012)) and defacing the identification marks of a firearm (720 

ILCS 5/24-5(b) (West 2012)). The armed habitual criminal count alleged that the “defendant
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possessed a firearm, to wit: a High Point firearm, after having been convicted two or more times 

of the offense[] of Armed Robbery.” The latter count alleged that the defendant possessed “a 

High Point handgun, upon which the manufacturer’s serial number was obliterated.”

At the defendant’s bench trial, officer John Byrne of the Joliet police department testified1 4

that on July 27, 2013, he received information to be on the lookout for the defendant, possibly 

driving a white Chevrolet Impala. Upon observing a white Impala, Byrne performed a traffic

stop. Three individuals were in the Impala, but the defendant was not among them. However,

Byrne noticed the defendant sitting on a porch in front of an apartment building “right next to

where the traffic stop was initiated.” Byrne also observed a green Oldsmobile Cutlass in the

parking lot of the apartment complex. After learning that the defendant was the registered owner 

of the green Cutlass, Byrne maintained visual contact with that vehicle until a search warrant

could be obtained.

Officer Chris Delaney, an evidence technician for the Joliet police department, testified15

that he was directed to search the green Cutlass parked at 1911 Moore Street. Delaney performed

the search alongside Detective Jeffrey German. Delaney testified that he discovered the

following items in the backseat of the Cutlass: a .22-caliber Ruger handgun; “a black .40 caliber

semi-automatic handgun Hi-Point”; an “AR-15 style rifle”; and a black canvas bag containing

five 30-round magazines for the rifle, a box of .32-caliber ammunition, and a box of .223-caliber

ammunition for the rifle. Delaney explained that the rifle was in its own bag, while the two

handguns were wrapped in a sweatshirt. Delaney found latent fingerprints on the box of rifle

ammunition, and submitted those for analysis.

Detective German testified that he was dispatched to 1911 Moore Street on the afternoon16

of July 27, 2013. When he arrived at the scene, the defendant was handcuffed in the back of a
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squad car, holding an iPhone. German collected the iPhone for evidence and obtained the

consent to search his apartment. The State submitted into evidence the form signed 

by the defendant authorizing the search. That form listed the defendant’s address as 1911 Moore 

Street, apartment No. 103. The State also submitted into evidence the vehicle registration for the 

green Cutlass. That vehicle was registered to defendant with an address of 1911 Moore Street, 

apartment No. 103.

defendant’s

17 German testified that he participated in the search of the defendant’s apartment. During 

that search, German found a handmade cardboard target. German testified that he observed five 

holes in the target, and surmised that those holes had been made by

German also participated in the search of the green Cutlass. He described in detail the 

nature of the location of the items found during that search. Across the backseat of the vehicle 

black garment bag. Inside that garment bag was a rifle case, and inside the case was the 

rifle. A pile of items were found on the rear driver’s side floorboard. At the top of that pile 

red plastic bag, which contained, among other items, a health insurance card bearing the 

defendant’s name. Immediately beneath the red bag, wrapped in a black sweatshirt, were two 

handguns: a .40-caliber semiautomatic handgun and a .22-caliber Ruger revolver. German 

testified that the serial number on the .40-caliber semiautomatic handgun had been defaced. 

Beneath those handguns was a zipped bag, containing five empty rifle magazines and two boxes 

of ammunition.

arrows.

18

was a

was a

19 German also found a number of papers in the front passenger seat of the green Cutlass. 

These papers included a towing receipt for the Cutlass, dated March 3, 2013, and signed by the 

defendant. They also included a receipt from Walmart dated March 18, 2013, bearing the
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defendant’s name and address. In the trunk of the green Cutlass, German found a crossbow with

arrows.

German testified that he entered the defendant’s apartment using keys that the defendant1110

provided. That keychain did not include a key for the green Cutlass. German testified that a slim

jim was used to open that vehicle. He testified that the keys to the green Cutlass were never

found.

Michael Murphy was qualified as an expert in the field of fingerprint examination. Henil

testified that two of seven latent prints submitted by Delaney were suitable for comparison. He

testified that a print found on the box of rifle ammunition matched the defendant. Murphy gave

no testimony regarding the second fingerprint.

Officer Chris Botzum of the Joliet police department testified that he performed an112

extraction on the defendant’s phone. The extraction produced four photographs, each of which

was submitted into evidence by the State. Two of the pictures were of the rifle found in the

backseat of the green Cutlass. Botzum testified that each of those pictures was dated July 15,

2013. The other two pictures were of the defendant himself, one dated March 31, 2013, and the

other dated June 22, 2013.

Following Botzum’s testimony, the State entered into evidence two certified convictions,113

showing that the defendant had previously been convicted twice of armed robbery. The State

rested.

The defendant testified in his own defense. He testified that the green Cutlass belonged to114

Anton Spencer. The defendant and Spencer had been close friends for approximately 25 years.

Using Spencer’s money, the defendant had purchased the vehicle for Spencer and Spencer’s
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girlfriend, Micah Smith, in the defendant’s name in March 2013. The defendant did this because 

both Spencer’s and Smith’s driver’s licenses were suspended.

The defendant testified that his vehicle was the white Impala stopped by Byrne on the 

date in question. The defendant explained that his mechanic, Timothy Potter, was driving the 

vehicle to a store to have the brakes replaced. Potter’s girlfriend and Spencer were also in the 

vehicle. According to the defendant, Spencer had driven the green Cutlass to the defendant’s 

apartment, parked in the parking lot, then left in the white Impala with Potter and his girlfriend.

The defendant further testified that he had not been in the green Cutlass since March 

2013. He hypothesized that his papers, such as his expired medical insurance card, had gotten 

into the vehicle through Spencer, who also had access to the defendant’s apartment. Once, when 

the vehicle had been towed, the defendant retrieved it from the impound lot for Spencer because 

the vehicle was registered in the defendant’s name. Spencer had also once driven the defendant 

to Walmart in the vehicle.

1115

11 16

H17 The defendant testified that at some point Spencer had purchased an AR-15 rifle and sent 

the defendant a picture of it. Spencer also brought the weapon to show to the defendant. The 

defendant admitted that he had touched a box of ammunition. He denied ever putting any 

weapons into the green Cutlass.

If 18 On cross-examination, the defendant denied that he originally told German he had 

purchased the green Cutlass from a Michael Smith. He explained that he had actually said 

“Micah Smith,” the name of Spencer’s girlfriend.1

11 19 The State called German in rebuttal. He testified that upon arriving at the scene, he asked 

the defendant if he had ever been in the green Cutlass before. The defendant told German that he

'Throughout his cross-examination, defendant referred interchangeably to a “Micah Smith” and a 
“Micah Schmidt.”
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had not. In fact, the defendant told German that he had never seen the vehicle before. When

confronted with the registration in his name, the defendant told German that he did own the

vehicle, but that he had sold it two weeks earlier to a Mike Smith. The defendant did not have

any contact information for Mike Smith. German was certain that the defendant had used the

name Mike Smith. German testified that the defendant used the pronoun “he” when referencing

Mike Smith.

The circuit court found the defendant guilty of both charged offenses. The court120

sentenced the defendant to a term of 30 years’ imprisonment for being an armed habitual

criminal, and 5 years’ imprisonment for defacing the identification marks of a firearm, to be

served concurrently.

ANALYSIS121

On appeal, the defendant contends that the State failed to prove him guilty beyond a122

reasonable doubt of either of the charged offenses, being an armed habitual criminal or defacing

the identification marks of a firearm. Specifically, the defendant maintains that the State’s

evidence was insufficient to prove that he possessed the .40-caliber semiautomatic handgun, a

mandatory element of each offense.

One commits the offense of being an armed habitual criminal “if he or she receives, sells,123

possesses, or transfers any firearm after having been convicted a total of 2 or more times of’

certain enumerated offenses. 720 ILCS 5/24-1.7(a) (West 2012). One commits the offense of

defacing the identification marks of a firearm if he or she “possesses any firearm upon which any

such importer’s or manufacturer’s serial number has been changed, altered, removed or

obliterated.” 720 ILCS 5/24-5(b) (West 2012). The State presented no evidence that the

defendant received, sold, or transferred a firearm. Thus, for each charged offense, the State was
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burdened with proving beyond a reasonable doubt that the defendant possessed a firearm. E.g., 

People v. McCarter, 2011 IL App (1st) 092864,1f 82 (“Each essential element of the offense 

must be proved beyond a reasonable doubt.”).

H 24 At the outset, we recognize that officers in the present case actually found three firearms: 

an AR-15 style rifle, a .22-caliber Ruger revolver, and a .40-caliber handgun.2 The .40-caliber 

handgun was the only firearm referenced in the indictment charging the defendant with being an 

armed habitual criminal. Moreover, it was the only firearm for which any evidence of an 

obliterated serial number was presented. Thus, conviction on each of the charged offenses turned 

on the State’s ability to prove that the defendant was in possession of the .40-caliber handg 

Accordingly, the element of possession, as it relates to that particular firearm, will be the sole 

focus of our analysis.

un.

H25 When a challenge is made to the sufficiency of the evidence at trial, we review to

determine whether any rational trier of fact could have found the essential elements of the crime

beyond a reasonable doubt. People v. Baskerville, 2012 IL 111056, If 31; People v. Collins, 106 

Ill. 2d 237, 261 (1985). In making this determination, we review the evidence in the light most 

favorable to the prosecution. Baskerville, 2012 IL 111056, If 31.

1f 26 It is not the purpose of a reviewing court to retry a defendant. People v. Milka, 211 Ill. 2d 

150, 178 (2004). Instead, great deference is given to the trier of fact. See, e.g,, People v. Saxon,

374 Ill. App. 3d 409, 416-17 (2007). All reasonable inferences from the record in favor of the

prosecution will be allowed. People v. Bush, 214 Ill. 2d 318, 326 (2005). Where evidence is

presented and such evidence is capable of producing conflicting inferences, it is best left to the

2While the latter of these firearms was referred to throughout the trial as a .40-caliber 
semiautomatic handgun or a “Hi-Point,” we will refer to that weapon in this analysis as the “.40-caliber 
handgun.”
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trier of fact for proper resolution.’ ” Saxon, 374 Ill. App. 3d at 416 (quoting People v. McDonald,

168 Ill. 2d 420, 447 (1995)). The trier of fact is not required to accept or otherwise seek out any

explanations of the evidence that are consistent with a defendant’s innocence; nor is the trier of

fact required to disregard any inferences that do flow from the evidence. People v. Sutherland,

223 Ill. 2d 187, 233 (2006); see also Saxon, 374 Ill. App. 3d at 416-17.

Where possession is an element of a charged offense, and a defendant is not found in1 27 •

actual possession, the State must instead prove constructive possession. People v. Spencer, 2012

IL App (1st) 102094, H 17. “Constructive possession exists where there is no actual, personal,

present dominion over contraband, but the defendant had knowledge of the presence of the

contraband, and had control over the area where the contraband was found.” People v. Hunter,

2013 IL 114100, T1 19; see also People v. Hampton, 358 Ill. App. 3d 1029, 1031 (2005) (“As this

is a constructive possession case, the State had to prove that the defendant (1) had knowledge of

the presence of the weapon and (2) had immediate and exclusive control over the area where the

weapon was found.”). Constructive possession is frequently proven through circumstantial

evidence alone. People v. Maldonado, 2015 IL App (1st) 131874, 23.

In the instant case, the defendant was clearly not found in actual possession of the .40-1128

caliber handgun. Accordingly, to prove constructive possession, the State was obligated to show

that the defendant had control over the green Cutlass and that the defendant knew the .40-caliber

handgun was in that vehicle. The defendant asserts that the State failed on both fronts.

Before proceeding, we note that the two components of knowledge and control are1129

commonly listed in that order. However, one’s knowledge of contraband may be, at least in part,

inferred from one’s control over the area in which the contraband is found. Control, on the other

hand, may not be inferred from knowledge. People v. Minniweather, 301 Ill. App. 3d 574, 578

C 8



(1998) (“ ‘[WJhere narcotics are found on premises under the defendant’s control, it may be 

inferred that the defendant had both knowledge and control of the narcotics,’ [citation] the 

inverse inference does not follow.”) (quoting People v. Nettles, 23 Ill. 2d 306, 308 (1961)). 

Accordingly, we will address the two components in reverse order, beginning with control.

130 I. Control

131 The primary piece of evidence in support of the proposition that the defendant had 

immediate and exclusive control3 over the green Cutlass is the fact that the defendant was the

legal owner of that vehicle. The defendant does not dispute that he purchased the vehicle, and 

concedes that he is the vehicle’s legal owner. However, the defendant points out that “there 

countless cases when owners allow other people to use their vehicle although the owner is not 

present.” He urges that “control, rather than ownership, is the dispositive issue.”

are

132 The defendant’s argument is well-taken. It is not unreasonable to believe that some

persons give up complete control of their vehicle, in some way or another, yet remain on the 

registration—and thus remain the technical owner. Indeed, this court has said as much in holding 

that “[i]t is control of a vehicle where [contraband is] found, rather than ownership, which is 

pertinent to proving exclusive control of the area.” People v. Robinson, 233 Ill. App. 3d 278, 287 

(1992). While we agree with the defendant that ownership is not dispositive, we disagree insofar 

as he implies that ownership is irrelevant to or not probative of the issue of control. It seems 

unquestionable that proof of one’s ownership of a vehicle tends to make more likely the fact that

^Though frequently recited in illustrating the control component of constructive possession, the 
term “exclusive” tends to be misleading. It is well-settled that—perhaps counterintuitively—more than 
one person may share “exclusive” control over an object or area. E.g., People v. Scott, 152 III. App. 3d 
868, 871 (1987). Consequently, whether some other person in addition to defendant also had control of or 
access to the green Cutlass would not undermine the State’s ability to prove control. Of course, such 
evidence might be relevant to the element of knowledge. See infra 43-48.
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that person also has control over the vehicle. While such evidence alone is surely not sufficient

to demonstrate control, it is nonetheless highly probative of that element.

In addition to the uncontested evidence of ownership, the State produced an abundance of1133

other evidence tying the defendant to the green Cutlass. For instance, officers found two receipts

bearing the defendant’s signature in the front seat of the vehicle, each from March 2013. The

defendant’s health insurance card was also found in the vehicle. A fingerprint on a box of

ammunition found on the backseat floorboard was determined to match the defendant. The rifle

found on the backseat was the same as the rifle seen in pictures found on the defendant’s phone,

dated just 12 days prior to the search. Finally, a crossbow with arrows was found in the trunk of

the green Cutlass, while a homemade target with apparent arrow holes was found in the

defendant’s apartment.

For his part, the defendant points out supposed shortcomings in much of the State’s1f34 .

circumstantial evidence. For example, the receipts bearing the defendant’s name were dated

more than four months prior to the search of the green Cutlass. The box on which the defendant’s

fingerprint was found contained ammunition for the rifle, as opposed to the .40-caliber handgun 

that the State had to show the defendant possessed.4 Finally, the defendant testified that Spencer

sent him the pictures of the rifle, and there was no testimony that the pictures were actually taken

by the defendant’s phone.

We reject the State’s repeated assertion that “the evidence was overwhelming” in this1135

case. It was not. However, the Collins standard does not mandate that we determine if the

4 We disagree with the defendant regarding the relevance of his fingerprint. In making its case for 
constructive possession, the State merely had to prove that the defendant had control over the green 
Cutlass, i.e., “the area where the contraband was found.” Hunter, 2013 IL 114100, TJ 19. Thus, the 
defendant’s fingerprints on any object found within the vehicle would tend to make such control more 
likely.
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evidence against a certain defendant is overwhelming. Nor does it even require a reviewing court

to determine whether it would find the defendant guilty beyond a reasonable doubt. Instead, our

task on appeal is determine whether any rational trier of fact, when making all reasonable

inferences in favor of the State, could have found the elements of the offense proven beyond a

reasonable doubt. Collins, 106 Ill. 2d at 261.

136 In the instant case, we conclude that some rational trier of fact could conclude that the

defendant had control over the green Cutlass. Though imperfect, the State presented sufficient

evidence tying the defendant to the green Cutlass, including the fact the defendant was the legal

owner of the vehicle. From this evidence, a rational trier of fact could infer that the defendant

was a regular driver of the vehicle. Because such an inference is reasonable, it is allowed, and

this court must defer to the trier of fact. See Bush, 214 Ill. 2d at 326; Saxon, 374 Ill. App. 3d at 

416-17. Moreover, while the defendant’s own testimony may have presented an innocent

explanation of all of the State’s evidence, the trier of fact was under no obligation to find the 

defendant’s testimony credible in light of the State’s impeachment evidence. More importantly, 

the trier of fact was not obligated to accept such an explanation in the fact of an alternative,

reasonable inference of control. Sutherland, 223 Ill. 2d at 233.

137 We write further on the component of control in order to address certain specific cases 

cited by the defendant in his cogent and extremely well-argued pro se brief. The defendant puts 

substantial emphasis on the fact that officers in this case never recovered a key to the green 

Cutlass. Citing to People v. Scott, 367 Ill. App. 3d 283 (2006), the defendant insists that

“[possession of a key necessary to access something is pertinent to proving control.”

138 In Scott, the arresting officer observed Scott and a codefendant, Watson, remove cocaine

from a mailbox. Id. at 284. Each time cocaine was removed from the mailbox, the removal was
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performed by Watson, and Watson remained in possession of the mailbox key at all times. Id. 

The appellate court reversed Scott’s conviction, writing:

“[T]he State failed to establish that defendant had the capability to maintain

control and dominion over the larger bag of cocaine found in the mailbox. The

evidence at trial revealed that defendant never possessed or had access to the key

needed to open the mailbox where the larger bag of cocaine was later found. Each

time defendant and Watson approached the mailbox, Watson opened the mailbox

with the key and Watson retained possession of the key. Without the key, the

mailbox containing the larger bag of cocaine was not accessible to defendant.

Defendant could not control that which he could not access.” Id. at 286.

To be sure, we do not disagree with the defendant that the presence of a key is relevant to139

the issue of control. Had the State been able to produce a key to the green Cutlass found in the

defendant’s possession, such evidence certainly would have bolstered its case. Moreover, the

First District’s decision in Scott is sound; where the evidence shows that one person always

maintained possession of the only key to a certain area, it is nigh impossible to show that another

person had exclusive control over that area.

However, Scott differs from the present case in an extremely significant way. In Scott, the140

key in question was not simply missing. It was specifically in the possession of another person,

the same person who always physically possessed the cocaine. This directly contradicted any

inference that Scott was in immediate and exclusive control of the mailbox. In the present case,

no key was ever found. Presuming that a key existed, officers’ failure to find the key does not

C12



foreclose the possibility that the defendant had one.3 Insofar that the lack of a key militates

against an inference of control, it certainly does not serve to fully negate the evidence presented

by the State that does tend to demonstrate such control. See Sutherland, 223 Ill. 2d at 233 (trier

of fact is not required to accept explanations of evidence that would be consistent with the

defendant’s innocence).

Next, in arguing that the State failed to sufficiently prove the component of control, the141

defendant also emphasizes the fact that he was at no point observed driving the green Cutlass. He

also maintains that the receipts bearing his name, which ostensibly tie him to the vehicle, were so

attenuated in time that they lack probative value. In support, the defendant cites to People v.

Zentz, 26 Ill. App. 3d 265 (1975), in which this court reversed a conviction in part on those

grounds.

To be sure, the issue of control is noncontroversial in the great majority of cases where a142

defendant is stopped while actually driving a vehicle. While direct evidence of a defendant

driving a vehicle is surely sufficient evidence of control, the defendant cites no authority in

support of the proposition that it is necessary. Here, the State resorted to circumstantial evidence

in proving that the defendant controlled the vehicle. See supra H 32-33. This is sufficient. See

People v. Brooks, 1 Ill. App. 3d 767, 111 (1972) (“The law makes no distinction between direct

and circumstantial evidence which have the same legal weight and effect.”). Finally, the

evidentiary weight given to the months-old receipts—as related to the question of the

defendant’s present control of the green Cutlass—is squarely a function reserved for the trier of

fact, and we will not substitute our own judgment. People v. Brooks, 187 Ill. 2d 91, 132 (1999).

5We also note that Spencer, whom the defendant claimed to be the actual possessor of the green 
Cutlass, was stopped in the white Impala. The fact that, despite the detention of Spencer, the key to the 
green Cutlass was still not found, would seem to cast doubt onto the defendant’s testimony.
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II. Knowledge1143

Having concluded that the State’s evidence was sufficient in proving that the defendant1 44

had control over the green Cutlass, we must next consider whether the State sufficiently proved

the other component of constructive possession: knowledge. That is, we ask whether the State’s

evidence would allow a rational trier of fact to conclude beyond a reasonable doubt that the

defendant knew the .40-caliber handgun was in the green Cutlass.

As noted earlier, knowledge may often be inferred from one’s control over an area. See11 45

supra TJ 30. Such an inference is certainly not always appropriate, such as where a defendant’s

control over an area is relatively brief. For example, in Hampton, 358 Ill. App. 3d at 1032, the

evidence showed that Hampton was driving his brother’s vehicle, and had only been driving for a

few minutes before he was arrested. Though Hampton was obviously in control of the vehicle,

the appellate court held that his control was not sustained enough that one would expect him to

know what items were in the vehicle’s glove compartment. Id. at 1032. While any sort of control

will satisfy the first component of constructive possession, the court pointed out that only

“regular, ongoing control” may give rise to an inference of knowledge. See id.

In the instant case, the nature of the State’s evidence was such that an inference that the.146

defendant had knowledge of the contents of the green Cutlass is reasonable. Because the

defendant was not actually stopped or observed in the green Cutlass, proof of the fleeting type of

control seen in Hampton was unlikely. Instead, the State necessarily had to show that the

defendant had regular, ongoing control of the vehicle. By proving the defendant’s ownership of

the vehicle, as well as numerous connections between the defendant and the contents of the

vehicle, the State carried its burden. See supra ^ 30-42. As the State was able to show that the
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defendant had regular, ongoing control over the green Cutlass, a rational trier of fact could

reasonably infer that the defendant would know what was in that vehicle.

The precise location of the evidence found in the green Cutlass gives rise to an1 47

independent inference of knowledge, further bolstering the State’s case as to that component.

German testified that on the rear driver’s side floorboard, he found what was essentially a stack

of evidence. On top was a red bag, in which the defendant’s health insurance card was found.

Beneath the bag was the .40-caliber handgun, wrapped in a black sweatshirt along with another

handgun. On the bottom was a canvas bag of ammunition, including a box bearing the

defendant’s fingerprint. Thus, the item at the top and the item at the bottom of the stack could

each be directly linked to the defendant. The sheer unlikelihood of the defendant lacking

knowledge of items in the middle of the stack gives rise to an inference that he did, in fact, know

about the .40-caliber handgun. It would similarly undermine any inference that the weapon was

placed in the vehicle by another person. This inference, combined with the inference deriving

from control, would allow a rational trier of fact to conclude beyond a reasonable doubt that the

defendant had knowledge of the .40-caliber handgun.

In summary, the evidence presented by the State was sufficient to allow a rational trier of148

fact to conclude beyond a reasonable doubt both that the defendant was in control of the green

Cutlass, and that the defendant had knowledge of the .40-caliber handgun. Thus, the State

sufficiently proved that the defendant had constructive possession of that firearm.

149 CONCLUSION

The judgment of the circuit court of Will County is affirmed.150

151 Affirmed.
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IN THE UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION

ANTONIO M. BOGAN, R29595, )
)

Petitioner, )
)
) No. 17 C 7294v.
)

JACQUELINE LASHBROOK, Warden, ) 
Menard Correctional Center, ) The Honorable 

Jorge L. Alonso, 
Judge Presiding.

)
Respondent. ) .

ANSWER

Pursuant to this Court’s October 26, 2017 and December 8, 2017 orders, Docs. 

6 & 11, respondent answers petitioner’s 28 U.S.C. § 2254 petition for a writ of

habeas corpus, Doc. 1.

BACKGROUND

Following a bench trial in the Circuit Court of Will County, Illinois, the 

state trial judge found petitioner guilty of (1) being an armed habitual criminal and 

(2) defacing the identification marks of a firearm, and sentenced him to concurrent 

thirty- and five-year prison sentences. Common Law Record, People v. Bogan, No.

1.

13 CF 1631 (Will Cty. Cir. Ct.) (Exh. A at 219). The evidence at trial showed that

police found a semi-automatic handgun in a green Oldsmobile Cutlass owned by 

petitioner, who claimed that he had purchased the vehicle on behalf of his friend.

See People u. Bogan, 2017 IL App (3d) 150156 (Exh. C) at 2-4.

FI appendix f
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' Petitioner appealed, arguing that there was insufficient evidence that2.

he was in constructive possession of the gun or the vehicle to find him guilty beyond

a reasonable doubt. Pet. Br., People v. Bogan, No. 3-15-0156 (Exh. D).

The state appellate court affirmed, explaining that constructive3.

possession exists when a defendant had knowledge of the presence of contraband

and control over the area where the contraband was found. Exh. C at 5. The court

held that the evidence was sufficient to establish petitioner’s control over the

vehicle: petitioner owned the vehicle; officers found receipts bearing his signature in
\

the front seat; his health insurance card was in the vehicle; a fingerprint on a box of 

ammunition on the backseat floorboard matched petitioner’s; the rifle in the 

backseat matched recent pictures on his phone; and a crossbow with arrows were in 

the trunk and a homemade target with arrow holes was discovered in petitioner’s 

apartment. Id. at 6. The court “conclude[d] that some rational trier of fact could 

conclude that the defendant had control over the green Cutlass.” Id. at 7.

The state appellate court also found sufficient evidence that petitioner 

knew of the vehicle’s contents. Id. at 9. This included his ownership of the vehicle 

and the other evidence that established his control of it. Id. at 9. Further, the 

location of the evidence evinced his knowledge: his insurance card was found in a 

red bag lying on top of the handgun; the handgun was wrapped in a black 

sweatshirt along with another handgun; below that bundle police discovered a 

canvas bag containing boxes of ammunition, one of which bore petitioner’s

4.
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fingerprint. Id. at 9. All of these items discovered under and atop the handgun

“could each be directly linked to” petitioner. Id.

Petitioner filed a petition for leave to appeal (PLA) that raised the5.

same sufficiency of the evidence claim; the Illinois Supreme Court denied review.

Order denying PLA, People u. Bogan, No. 122365 (Ill. 2017) (Exh. H); PLA, People u.

Bogan, No. 122365 (Exh. I).

6. In October 2017, petitioner filed this timely habeas petition, raising 

the same sufficiency of the evidence claim he raised in state court. Doc. 1.

ARGUMENT

I. The State Court Reasonably Determined That the Evidence Was 
Sufficient to Establish that Petitioner Had Control of the Vehicle and 
Knowledge of its Contents.

Under 28 U.S.C. § 2254(d), a habeas petitioner cannot obtain relief on a claim 

adjudicated on the merits in state court unless the state court’s adjudication 

“resulted in a decision that was contrary to, or involved an unreasonable application 

of, clearly established Federal law, as determined by the Supreme Court of the 

United States,” § 2254(d)(1), or “resulted in a decision that was based on an

unreasonable determination of the facts in light of the evidence presented in the 

State court proceeding,” § 2254(d)(2). “This is a difficult to meet.. . and highly 

deferential standard for evaluating state-court rulings, which demands that state- 

court decisions be given the benefit of the doubt.” Cullen v. Pinholster, 563 U.S. 

170, 181 (2011) (internal quotations and citations omitted); see also Hardy v. Cross,

F='3
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565 U.S. 65, 72 (2011) ( Under AEDPA, if the state-court decision was reasonable, it 

cannot be disturbed.”).

Under established Supreme Court precedent, there is sufficient evidence for £ 

conviction so long as “viewing the evidence in the light most favorable to the 

prosecution, any rational trier of fact could have found the essential elements of the 

crime beyond a reasonable doubt.” Jackson v. Virginia, 443 U.S. 307, 319 (1979) 

(emphasis in original). And under Section 2254(d), that standard is even more 

difficult to meet. See Cavazos v. Smith, 565 U.S. 1, 6 (2011) (“already deferential 

review” of sufficiency claim is compounded by the “deference to state court decisions 

required by § 2254(d)”).

Here, the state appellate court set forth the correct standard. See Exh. C at 5 

(“we review to determine whether any rational trier of fact could have found the 

essential elements of the crime beyond a reasonable doubt”). The court reasonably 

held that sufficient evidence established petitioner’s knowledge of the presence of 

contraband and control over the vehicle where the contraband was found: petitioner 

owned the vehicle; receipts bearing his signature were in the front seat; his health 

insurance card was in the vehicle; a fingerprint on a box of ammunition on the 

backseat floorboard matched petitioner’s; the handgun was found between the 

insurance card and the ammunition box; the rifle in the backseat matched recent 

pictures on his phone; and a crossbow with arrows were in the trunk and a 

homemade target with arrow holes was discovered in petitioner’s apartment. Id, at

f4
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5-9. The state appellate court set forth the correct legal standard and reasonably, 

indeed, correctly, applied that rule to the facts, thus precluding federal habeas 

relief.

II. This Court Should Not Issue a Certificate of Appealability.

Petitioner is not entitled to a certificate of appealability (COA). A “district 

court must issue or deny a [COA] when it enters a final judgment adverse to” 

habeas petitioner. Habeas Rule 11; see also Gonzalez v. Thaler, 132 S. Ct. 641, 649 

n.5 (2012). To obtain a CoA, petitioner must make “a substantial showing of the 

denial of a constitutional right.” 28 U.S.C. § 2253(c)(2). Here, it is not debatable 

that petitioner’s habeas claim is meritless.

a

CONCLUSION

This Court should deny the petition and decline to issue a certificate of

appealability.

January 10, 2018 Respectfully submitted,

' Lisa Madigan
Attorney General of Illinois

By: s/Eldad Z, Malamuth__________
Eldad Z. Malamuth, Bar No. 6275421
Assistant Attorney General
100 West Randolph Street, 12th Floor
Chicago, Illinois 60601-3218
Phone: (312) 814-2235
Fax: (312)814-2253
Email: emalamuth@atg.state.il.us
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MiV-ininjn PMh-Wnw-r riirl nnt Ciire, tn bkier-a irv Vtis QJXiginn \
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BUI

nnri atr^i tmnpnT i-n H^n-e ^’Arftfr: nipoe.MQt& OoiiLpVij V^e. flitch crte 

fA 7-^riVr,. <B-4-i^ninpY^. -Crtii?i rt* Aa Pitp V> F>\rle^s gy? nn1 Oann

VnaX Mte ■"

• i*«

gvjoop: Ahfr. 1 flfhAf A &ipVfiAP. (^nrD^ V^rik^ Vf-fnrjfiilrjc^

11 H4mr>tej. qi IAiry W rltepasy-UAr> J) be^QTf; Afoe■■ ^Actfe,
a ...•:• • : •;•••..,••• • . u _

■njnH . TAjHpr'oV rcioi^te,' CfloiJ \ne HV^A^amp. u ri&s.pii^L . N/hri ;

irvHhfr Qn^ii inV uyrjprV in v^tppofr^.J:>

PS'Anrrl: MV ^V’rinnnnr;: 4o4 VK 9/7Of C>H if (tj^HHV V; /fVy Vn ^e ■ h-~ T;-;

nCs Ahn -Vcievn\ oW-cn ffli#;: \dc:. pyreyyriWV Sr^olfer : :

, Hnn^nio \i;:' UlnnA: P*Ca ^°, £c\ WVfoT jo^

fi'nYj \Q(q4^ ( pfiJidinner noo tK ^Yf ficM-'m\cInY^” oVnontorAp-;- Psfeite.

Pun t^y. Aor T^nVz:,

. '•:)

3

Oau^V.- ZV: Wt 9,7 ft •■-• :

V-. : »•

.*. .
-ortf-’ <rv£ An^errf^Wo’ "Vhuncyr nlooi iH AforW

ntoi oerV nrvrl VhiietSpH IfbeASin*' AW flnwe':

Thitrl rVt^Wiofr- Evppe.^ n^e-:.
.... - ..... . ~ 

ic#y CVMinni^. Harp- \n^eT,F^fiay nn^ iVie. aopeJIoffel • 1

Onto orftapdVgf^q Otxrpr^f‘if^' nr- o-rlAnionl nanaliisu^ cAt^Un--

rxi i L^h nenpye.: r n»iHfoio^Hu.- PnT CiOn^' \\hjieV(°5^if>n. in H^ev .
~ , ■ . • -(^j . .. --V; - .V

A^pp-Haifi: nni o^. Tvpii'rilgAy "Mne- ZentiL .

Ini i^V fr4rr\ An i i^mnAu^V q^mlitjTiiynrt i'V in r^^Aoll n inri 

ini(AV)oi»~V ^irUy Pr^r^^riAq.

• i>. •

^AioV^ Pf4^4inDey OUPpeni^M "tn-;

Onl (Lh^1

, Sea^rgH,
g-Jmt ^nvHi^ ^ ^e. ^nr^ \r>

CGn dt V^eVt-rt/PS Shla ioia^ r^ip. ^Q

i4

tinnpxk naxr.

4hn Oniov5^ inr^ i -Wprfrrvp Ha Inl^ ripni^on ^ ^ppyr^tftV Hra^ft^ m 

Ve-in^'vj^k gJcflplfi On^fi-’'

rCrvn^-W^ n^\ Rirlpr^ Anri T.pnhi ptt^nWA ncin'lor^mi,^

jr> nAt^di in .ht^n> 0n5?p^ rvftvSVv*- QOn^i Q\y^r-

r£ SV\n. v5^n~tp. foiling ^4n orr.^r^ ev/irWirp. n-C 4V\^ 'rlpjTfanc^

Ain^ An"«n'iAj b llnpr'PiA H-he. liV^n-pnfva igyrp. ^ioinrl,______

ihe. ^^ot-p \c\ ’Pf^t^ofv^rA CQ^-r. Q^r<n(inplish^r^>_____tv
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E3S sss 5i5j5!

Oune^hip_o9 O. Ve3r>idle, honipupir r>riV f\^<pnsu^V^J-nr>rl v\V)ii^-

('V ig; r.^mmnerlinirpl 

^<cn nnr43 rtVVher S-VSntAh 

pv LOhich 'PERTXNe^T Vv 'prnvinrj •pyn\n<?‘(\;P: C,ldrY\ro)\. ■ 

o£_3-he. o.ren«. ” ^nplp al. pAUn^ru^, *?*a.=v ~j\v &A 9Pi*7

■O^qz^; triple Af. f^ef^nrvQSj; 2Z7 T.U. kpp, 3 d \n4n 1049 (1999 V* : 

ffippiK-V> Wl-halm, m XU.12Si
^-P>,avex; 3Z1 XU, Kpp.^d ifV 9£ C^nnO f ra M ^9 V C VrnpW^; 
ndcLrcn.: K*n-^Vhejrmorry undpr ^dpr-rd \nnoS, ntnnp-r^; 

ioeufiCicSierfr % -establish; n4iti) rvfirxcfeV^w '̂^ - '.!

rnn-fm; £Al £ 9d lasOj (\^ Clr. Wni'),

a? r>n valup.. ^JLK^iQjdt In TUinhik. \m,i u
*

ihejre: CcniSVrn 1/MmrvTlforUrrU nX 0 v/ph'idp IJL

Oiiioopr^VVi ;•

d
i*

p QlnmP; fe.
V ■••', ■."• .. •' .• .. : : \ . : J-

J

.) rr.^pd -.P&rifre^ n/
, vy. ■..’*:• ••••■. . • - 1 . . : • - • • • - -...•. y. v •- •.. ■•'

CW)rl UnlWI PAn^Ve-.s, W HoyfosP), 4ftft ^9^374 (gfa-f*fc Ra-ap

Ueji/eidWUp<a<v ocMranj Uo Mi'-Undhts, rmnvidin ivy • :

Ore, based qjd Yds . \fgrg \ rtinnpcgKW; rfc' UVW Oi ,
*

(&A3R-^■;■

(Wolf
r-

. .*.
—’ThfJlHtettis.' <r> lignin Q*?. XUinnjg.. aind ' >nae:-ln),i^l OnrvUnh
.•■/.■'• • ^ ' ■ ' “ ; ■ ........................... • •

iOL.f\e^p<Qiridpr^S anso-iie^ 1:M4'bdnpr hnu<; mode: n 5^i > n \ :

QD.d. We^itodo-US' ^\noAii\ng HinaT HVip- ^VrtV Pdiidfe Yp\\nnrp on

CulVIq^S, Hp-jTiQ^ ^Vn In

merlin±&. and ^^o1iLgj\/p n<on-\rn\ (

VehioJln ig. urir^/i^onnH^,

C<Oi i h-t'A bdi^ HhrVV 'TM^riner^

3

irn 'Siu^oif‘nvV--ej/dpn^e,vrvfipr '!m-
>j Qr^iaJ \ r&\.e

LLnr^ja^nnn V^le. if\ Hhfi: H pppilrt^Vr 

ger'p^inY nrujinhere. in HVie, VeViinl^ j

and ■Wtr rnon'Ut old ^r^ipA-s W^nt-’iv^j Ua 

loangdpAjind in "tinp, yfiKde P<nn^^i4{jtfv^ \nnmpdi nVf and i<CwJ? 

gQAWi dr yp^de:. (rnnt 33-3,6V Lon'

h'S neaJMv (’Orel
^ypit-pd i

imirip

ga ondl e\^njdla)j C^ir^uyn- 

-Hhcifr a pernor. ^ a legq^ nmnpr o? a Vehicle ^ 
-ftno^v-pvir^a and VVern^ in H-Keiv^ nnuie. Oxnn rm^nnnHn hp y=v-

_____ 614 ■ J
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SSgSgaSttlBi

pecked to -bfr. ^uund. in HVu^- vnVvMpir iOH hnl- vMr>wjrff:- in

Qdiia) possess') ojt> Wir, vehicle: Vne^-cnej.'^frha ^uidcnre nP

4hrVfr Pinl-n Ye. jgAmplj' goes. linimnrd1 . onM-hry^

i.£ .Ihe.. tpHrvessr in Zejnfra. ti ton j^otoi tiri in line Hrfnrl-
■ . , - ..'. ~... ■ o. ■/■■;■■. ■ ”' •■ .. -■ .p.

honcte; aridhHfrie.- eit\6einc£L oP.Hfoe: Pt-erD'd Onrdk nrdMnSf ^’fivvtnkj

tYini'p.. P**Aidep
t;

:
i

<0 Hh&- defendlariVk OQijnne,: ^ a nrV In Hi\e1h t mK, inM IVre. S^hdriroift
■' •- - - • ’.. 7/. * '. •■ J-. 7-;. . T. ; / VJ•••:•-'v. •• ;

OQA -ton ixleaK dtonnvtr4inri m Or\u^m i(A^/^
... •'*.*"'■ ' i'"'' 1 :*■•’' .* ' ■ , ‘-L,. ■. . ■-■- p t r: . , .* *

SXfofoy. IVis' nnliv.' veoftoftnhle to. (tor^Mi irto H/Wh :v'Q^V ~ 
•Uofie^s Ctoaef thas n,A i,if>n^. rorni the.- men key: • ’••••• ■■.'-■

1 ... -1 , * '. • " .... ■-' . ■■ .' * V- C * •- ‘ ' *'■ ‘ ■.•■- . <> ■.“.■■ " ; “ , I- ' ■ ' V ■ : .

V ivl-J

' •"
1

-• Hjj4VwrntoHg-L; to in~Ver- !tH HhC^t jVtf )\K>rs pVrni^-rvF:- ChtXr&ctiJ r&
. •-

Q vehloto bCL^pd a. .neygrir): oi\pnp<Hlq. fena a c^edala^ Hmier
.. v '-- ^ : ...J O.•. . ...

QCfr HCaY ar .^icrie. CVne r ■, Vy^pHindU pint) <n$ ^tnnivo 13 o nA rtoV On

*CPd::\

t

AflXIAAl Pa<P,R^Tnia n-9 eH-nr>ejQi i^ and ^irvr^nioa^,
^....... . ;■ V;'., •; ., •• 0.-0 , -

(?AfriMn - -esstoy'i<g.bed mUnin'is.: nnd v^d^yQ?V TT^.
, ...... .^-v \y] : .; ■• '-.■■■' •;" 'r^'-T.'vV^’'--'■ ■ '■;. v>i: V ...-•• • .■■:'■••.Hi.;' ■.

Q^cv vi^irv^ pi/emaoij HVierr: nrei mV^rv-

Qindl/dr k^3.yr<ni»T vH^VpPf-A irdih

j

npprpj<Sr>
■i

ribfop5v \n

rjuiaWinc^ qdHI )or nldtoIWinrj ndiinpl: . 

po^e^sio^ cM-. HVtel n/pKcIc.,Hh&:.Qpp?llQLie!: ^riroi^f -py/pri- nnre/»»4 4n oS/Vr-K 

l(Q0iCL... C(^Q f(0inner^ nnm,in to

p- ^Compete, rnnltn^ O? v^io1p5,. onnWi^n rv^/n^ pn^p..^-

Bi.QJT> OOr»-cmN\nnug)U^ i"Vs Qfilij reo<!f)^nWr. (VimpJnrJA^ £Snme>

qpp)>‘e.^ to ^Vt^uSoV dnvprB-__________ ______________ . ___________

i-

njtVg. io

Vi In a reborn Inn^rl nrs ~^nrfe. nond ^tppnv^innj OUiVhor-

■ iide.^vHh(irc- Onin be. pn 'the, ^n’.\ed to e^Kli^W

,^i4iQAej4 vofjjnnediQte and eVoWn/e. Onr&m\ pn^p.n-

of%e: Qjiilog^ ^nherd-n Hhfi. rtp-^W/v-l .4f) Pniihpr hntnr^ UJQ9
t |V1^ '^.ii. /r.Tpr-1 -
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fir. ~Th£.,b,wcie.Drp- Untied ~TVv<PVo\/p Pfr-U-Vinnprk. P/nryg^n ud'Wf** fi>Qgp<g*- 

—-—^nri ftf TVv Pn1r\n^s nr>ri tfop TV-WprV 1Ar*^A9:•

Agitated -ent-Uer, paKRrincft %t XW.'nn).^ \tni,\ (Vi\n<\ti ir^UM: V 

B6SS^IQX^ _Can be. ■ es\o \^\ i.knpd nWiSf ^fe. nrinn^ ’ pn^ecg^rnrv rvP -'Hfo* 

y>y£JA1-Sc:^ QorHo t f> vQQ' OionH^obnrirl/ feij i'T' H-h mi a mV-v "Vh-e^ ,cmti i c ipt“ 0 ihr4~; \fSV<pn ^ '
Won Hrf;eyeyd^g \<xmeidin>. n^a pvohiqW^- orir.'VphV-- TMinni^i M

il-i

pos
i.-

•i

.j.

' v>

^J!fo^iC-Mor>s fYirrnttnV 4,J(Vi (u l^V *? OloS - •
gcLdt 2^5. "Id berrnnrp. Pnfyifte.. *%)>■ : ^ pn<v^

13essior> k<v Octt ditrdK Din. ikrrh V- PnrtknIT ,Y- ^ nl^n;^^ ::
.... ... ' •■' •■■..••• / - ■••■ ,.' :; ‘ '■'•■■ • ■ ••■•■■;■>•’. ■• ,/ ./.O.. ,•; . .. ^T. ;V

On Qfojfrl1 Vr fin^^Yojry*
M3Quid haV.e/ OO me.rm.nc} dVnil „: * Uu^A ^ :
§0*1. qos;(ft*CiV, mft)] *>&> ijfe'ifepiw :;
4&laA( affirmmo. Oionvic^or> pn<s^P^^\nr> /r^ hfttn.ry inhere-

\n & \QcY?d ^favcity'j Ore Wioefr fund dderdrsfilV; uyVipt. 
03>fcfcd- po.Vice. Wo otpe n \ V mxwed HW - nr»V^\r>^ Wpm 

Vtocy qjnd hond^H YV. V> 4W pnli^l

i

!

:■■

:>
^rnm: Vilk .

. ^That tefxj ^olcI- HVte -eviolenrg. nt WVUnrW^ Arin) 

nTiQi" olihoi^Vvoffioets\ HHornuri^hh} .^enrrln^r^ Wi-naj b’iR HlnprOn 

and Qih (Q.pnV-Wn'V nhnnjhV ^ W, Hh^
hf j QaAd Ho arrj£-s^ Hhe. Cu^a^s? Vfi^iiit-\r>j ^ ^v^',\nUj 

■.QTitfr l~V ~~ Qsk did in /.ppiVr Hn CinrYirt¥^nrr .^envrh.
. C^- 2-2-7~ 2f) * (2-0 at \o), I Lfidej" HVve^p,. Oivrnm?^n;t\^r3 j^s Oom'-

fildVc-Uj—LLQ^COSQ-OQ-blg. %*> lo&jfpV^ Qinij ^n4i)r\inn\ n1^ vQ^rr><h
-dBldd Co.fieUid& bpjjmd DL Vfi.a^imhl-p dnwV^HViQ^; f^UA-ininer

hod hct\hAe inTedV ond Po^ab’ilMrj in Vprlnpp^^ i/eVi’^V nnd/or
Ihe. dift-Ontr^jd tondjain Vi hi^ n^lnr^

neiier Y^nM^feA nke

pmgf-s^on.
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"To j^j ippoyt hia. OjQjr\ifrtVinr>; Petitioner oltes; t-n on ~T\honL< 

OMhocAj, Qjnd q ^erlertil QidBnnlu — p^n T<\. ftpp.^rl 9fl^

C£oo&) onct 1 In.terV P4n>.<vv/. Mtv4tnnnv Fi K’.qd 19JA (o^ rV. iqq^t

!Jr) ^Ontt; the OH-e^ng: n$Yrer: nlr^weri 5teMt mSri 

Qurtj VinEKsony. 'remoifpe o: acilftlnhtl -c^~zp’<pV W~>r^ rth PneoWv*. trnrvv 

bQ^r3roHp3^ TU. ^i3d^dfc:9 R4: Ax lotw>: remnreA the Pnmkn/> ‘': 

-•gQch find handed ittn dorTH; Bi jT: ^mn'ined id nn rt? the .

Heii at ail Zvl 11 pod ageing fVdth nrA V\n\<hf\

flrmCeKS -Sfecutihed the, onai IBnV n nd dtv<er\wered. 'nrv n dd '■ t pey tn the- 

Qoif-foalltglaad' bag: of Ogfoineyn drvdl - Ai7ed hnn rrC'hnpoW-:.- .

^Zct£ o^dltNuon^LCcriMieteii- ah pn^es^Yog Indth bnrj^ c& (Vrrnap.

.222 at 2.M5V.^K' appellate: hhmt
larger hnn ^

Ondehod^•.
CL

;•!i- i a flnnih-
i

l

maillndt ; '

retiei^A- ^nMk r’tnnwirti.qry to

Hoe:i hnldvoa
• • • ■•; ,

;^jcmine • -5 "
Q» :

;•«•••
i

v^cfe &u leal tfv P-^hhliQ.W thot dehndntfib hnd the: Pop 

joBi Kt.y to rooirl^Qto Onrtrnl aind d^Thinn nier %r-\m-ger kvog- 

at CoPa'tfie. ^htonri In She. roajlYonNt. 2~\frVP,:. eifidenre n'V Syirdyp-.

V^nlpri tin nit rie^ifiHin^ f'fiwpr* s\r

.!<

tirnri ^

■■fleeried So open %e; matlbnV iiiWyp latvyjr Bnrj rf?

lata . MitHoiLt HViP: \4pj.2te, mailbnv

-DQptiin'oa^ the \Qrryr oP Onpn'ioe-. mas ont aeee^ilole. 

■the defcndhilh rginlri e>cit ^nrtml that ~).iV)Toh Inev

gjQulrl nrii no/'p.^. nt 2JSC,.____________________________

Oaen'nAe \jLin^

-—^ -Sh^iilci he r^n>rl Hhat the appellntp ^om vt ir> fi^tionem 

Qa^e- heJd v\hat the ^rWiaimn m ^n~ty la But: \n a LLn-

Q iQr>g»r>j<ninabllf‘ dlerj^ior> nn'-V ^ oppl^ it> tn T^titinmejr^ r*it UD-

CaHM



Ijgj •HI ?VJrt-^^/p»!lS!l!^j>^3g&Sffly^K^-KEfr"

Vyo^omnlQUj oliisiirgUistoerV ^duf'kv in ryifMtort
nrfr ^irapVij
Ourun1V\py:' ppYAnirv

inn^
PflilS&vnCy TV- IPOS SpePi^4cnl\tj in ^Mno pn^g^ijQjpy rr£

rJlD oA SR-^OV- Pm »T *tonfr TT\nt~Hf-r^ nnfr» 4Kp 

Vl^H/ccrfr i^su& is-- utoeTae^She OAfri L-aerl pn^qp^erl rw \nr»rl awr.'v*
to toe. toei^:oVeo^Uj rltrl nwV:

JD':

■i

'A.-' ■: .’:•* • •

■\

'•'. V; 'i «
■ .)

f?; Wagoners' laptop toVrto nrrl- pHpabtlifa Vr-pyewtep ctoirvVtM- 
toe. Clid-loa^ flhdVbV^eWpa:' KnMjm i< Itsh^
HfidmiTiQ,. There,:, ^ej dei^ifNnio nV OfopmWV-- Co ohW ^Vv/p nmv-i ^i v; r& '
• • *■ Jt- ■ :-- '■''- •'■: ' V'"-: ;v J'v-■■ ;:' ••• V.:'.' ■' ■' -J.''' / .. :'‘. •. ■'■.■■'■; ;. .■ ■ ■- .........................: . .■ .1; ,■•...■

~. Mprltoi jtoj & Y.M mlr VO.lgyr 1 c;:;.,Uto.; ryppenl
.p.ej-4aioedJto_toe posse^^rT^dr dfri<cto; hi rVton <T>c>Wpdrt>oe \ .toioh

on ^iVn \*£ HRO"<ni^M'fltiinu^V .R' i°iQh 7U: f)n toe, '
»3Iilu3 ^W\p Hlp^endiatfto mpH- 4<nrs

ox/er • " ■
}■■' .•:, ■

. -; v

Oi'

i> .
IJUncW^Ol/PK rr^irpr?!. nrV* r\ He^nurorTV ; ;.'•':-

to. Out^ounr purchof^. csR- ejpber\vinp, ,• Tr4. nV nuv y^.-A&irAr 

m^'g-ove' OfiV n?: nfficex^ ^toe. VSeiA Vi hto Onr o«vd TjfV=vto \fhr\ ^r;
V :-■ ...;:; O?';/ ;;.. ^ O'- ’ / ■ ’ •' • ’ . ---------------- ' .

nCCiA^,- ,n;+h Yop. V.'i. ;Vn

S®

••toe.: Oor dro>: H3 to> n p\grp*. f^pwp- hW V, ed: <toie;vVHjuf\K igito enVoe- -
ctoifte ^Vorri a ’DE-ft;; g?VneKoi\e . .7^/ TV^e. nfi^trpt* ^Inen rtrnwe, 'tove Pr>V

? i pQD "toe: c^pp-r^ ^eAuirij Htop- n^pg» r 

iPi; toe H^skxjuyox^ xotto 'to.e gAe^fiihdlrtrto hW>V nuV^ 'Mn^ Cnr cmr\ Ytr

ptTlTi'
“

;■

i

fcneK in »Pr>r?V. ^V: - !

toiexlead "toe: Cnr V\eLj^ . n^4. offirpr mwfr <rtVn Vr** te^rsu^
corto-omri- V)Q^/^ Wy to ^rv fHr^MnriV XV. Hn ^ '
Atuygfti ■Sonne, ex/epfe oppjitred no eva'dlfiffrr.

"toe. V^eijs todog reiunnar\ 4o "toe Hle^ndmKV, 7~^i n\-1917 Tn re- 

vte.l.OQ^ Hhe. indorse gnn\z;ttHor> qa "to ro» t^V Hhe Onif^V hp)Hl 1

_Tn Hhautrv&na\ Hprlmnn rveufir too

fiey to to\e Pf^r Qtnri uVitonuV "toip. \Vijq. to. top,Cnr he^ r\iHl



asupg

i .

.Heft hni/e, fW/yy^v V> ejphfdKne io >Vip ^VmiidK..^ Wlf 

-(^Or>gii i otfe 'Vhrrt' H-Vlifr. f^i/i i& Inaiiffln'firiV -Gr^ n
^ier- (C^ .^rfr .V) ^nrV bfrnnir^H n VPQ^nnnjH^- dnufaV ^nT 

et/e^. had Q^i>rnJ <o^ c^ihds^h ir>iu>& cv^q^^ori ;n£ 

'&)£. tafiVvfj)in'ne Hy>& HR A. <nnerri-Q' 

during Mfin. JVinu,<^ 3L iqqn

M6dbJor>o
■;

'\C\ ^g;- A-fr1) I iT)K' rr? V)i,q.
7^rJ: Wt‘ IllfV-Onr i6~; -*.

'■ • '.->.■ *-.*:: -■’■* ■■ .’-*. •*;
v •‘:-.f,-. L ■ .-/ - :•••'.■-• — •:

MWrefctrt,. ha«ydl ton HW -OrtA* -Uvit Vi\e>- \/rW:rUk W, 

Ilouvrey c*ns*j> - i A ' /nr rrf
______________________________ ^ ^ : ■

fesTogj H°n<V\nnHe- rlnnfeV nftr»»fr HVsoxs 

aibc^ Hhr MfHrnnn pnn^ nlpn1% '^^■"■PVl.^'Ai rv^

: •.8:•«
;

/“• '•

V

feQ.*3' V> ^ri& nipp^Vofte AnntH^ \YeA . .
a^3QtuLfelj ..0a f=Vi df sflre- \^Viateneuet; ^nriY 9<4i^noer fM/tri' \^nA■'pn»J ;. •:■

S^iof)’ or n.(<-^s,'ki H-h-p-, v/pW^p.^ V)A\
uTTAhoti*;

C CJO nfr ^9-AO>-
j ;

^e. i£ nnr NVrlmo^

^-■Vo exerd^g OjQrVVml &Vcr "VHa ^nV^forwtKrV in ^VWtv ve-soe,
^ ■'V,. --■■;■"• ■ . '■'/ ■'■’ *. ? ‘.; ' . \ ;'\ ’. * !-V : . ; " :' T "• . “ V ~. .

jive daie^j^r ^joa^ \mpn.<^nn^r u^nt,t%.: VWri >4v
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UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION

)ANTONIO M. BOGAN,
)

Case No. 17-cv-7294)Petitioner,
)

Hon. Jorge L. Alonso)v.
)
)JACQUELINE LASHBROOK, 

Warden, )
)
)Respondent.

ORDER

Petitioner’s motions [42, 44] to supplement his Rule 59(e) motion are granted. 
Petitioner’s Rule 59(e) motion [40] is denied. The Court .declines to issue a certificate of 
appealability or to change its prior decision not to issue such a certificate.

STATEMENT

On January 14, 2019, the Court denied the habeas petition filed by petitioner Antonio M. 
Bogan (“Bogan”) (Familiarity with that decision is assumed.) Bogan has since filed, pursuant 
to Rule 59(e) of the Federal Rules of Civil Procedure, a motion to alter or amend the judgment. 
Bogan also filed with this Court two motions to supplement his motion to alter or amend the
judgment.

In the meantime, Bogan filed with the Seventh Circuit Court of Appeals a petition for 
writ of mandamus. Although the filing of a notice of appeal divests a district court of 
jurisdiction the filing of a petition for writ of mandamus does not. Bates v. Sullivan, 6 
Fed.Appx. 425, 427 n. 1 (7th Cir. 2001) (“a petition for a writ of mandamus does not deprive a 
district court of jurisdiction over the underlying case”); Ellis v. United States Dist. Ct. for the 
W.D Wash 360 F.3d 1022, 1023 (9th Cir. 2004) (“The district court does not lose jurisdiction 
over a case merely because a litigant files an interlocutory petition for an extraordinary writ [of 
mandamus].”); Woodson v. Surgitek, Inc., 57 F.3d 1406, 1416 (5th Cir. 1995) (rule that “a 
perfected appeal from a final judgment... terminates the jurisdiction of the district court... 
does not apply to petitions for writ of mandamus”). Thus, the Court can consider the motions 
Bogan filed in this Court, notwithstanding his filing of a petition for writ of mandamus with the
Court of Appeals.

The Court first considers Bogan’s motions to supplement. Essentially, Bogan wants to 
add legal argument to his motion to alter or amend the judgment. The motions to supplement are
granted.
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Next, the Court considers Bogan’s motion to alter or amend the judgment denying his 
habeas petition. To obtain relief under Rule 59(e), a party must “demonstrate a manifest error of 
law or fact or present newly discovered evidence.” Vesely v. Armslist LLC, 762 F.3d 661, 666 
(7th Cir. 2014). Such a motion is not, however, a second bite at the apple. A Rule 59(e) motion
ic “nnf Kp neorl to ‘roliooVi’ nroxnnnclrr rpipnfarl ormirnpntc..” IZ/jconi 7A0 T? nt cmHiO uv/k iu L/w uovu kU ivilUkUl uiw * IVJUJI j ivjvvvvu uiguiuviiiO) r } / ua- x . —/ VJ ut v/uv, uuu xv

certainly does not allow a party to ... advance arguments that could and should have been 
presented to the district court prior to the judgment.” Moro v. Shell Oil Co., 91 F.3d 872, 876 
(7th Cir. 1996).

Petitioner argues that the Court made a manifest error of law when it considered only one 
of two possible grounds for granting habeas relief. Specifically, petitioner points out that, under 
the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), an application for writ 
of habeas corpus filed on behalf of a person in state custody can be granted only if the state 
court’s adjudication:

(1) resulted in a decision that was contrary to, or involved an unreasonable 
application of, clearly established Federal law, as determined by the Supreme 
Court of the United States; or :

(2) resulted in a decision that was based on an unreasonable determination of the 
facts in light of the evidence presented in the State court proceeding.

28 U.S.C. § 2254(d). The statute goes on to say “a determination of a factual issue made by a 
State court shall be presumed to be correct” and that the applicant “shall have the burden of 
rebutting the presumption of correctness by clear and convincing evidence.” 28 U.S.C. § 
2254(e)(1)/..................

Bogan is correct that the Court did not consider whether the adjudication of Bogan’s case 
was “based on an unreasonable determination of the facts in light of the evidence presented in 
the State court proceeding,” beyond noting that the state court’s findings of fact were “presumed 
to be correct” because “Bogan neither disputes them nor presents clear and convincing evidence 
to rebut the presumption of correctness.” [Docket 38 at 1-2]. Bogan is incorrect that that was a 
manifest error. Nowhere in Bogan’s petition for habeas relief or in his reply in support thereof 
did Bogan argue that the State court made an “unreasonable determination of the facts in light of 
the evidence” under- §-22-54(d)(2-P---------------------------------------------------------------------------------

Instead, in support of his habeas petition, Bogan made a § 2254(d)(1) argument that the 
decision was an unreasonable application of established federal law. See, e.g., Goudy v.
Basinger, 604 F.3d 394, 399 (7th Cir. 2010) (“A state court unreasonably applies federal law if it 
identifies the correct legal principle but unreasonably applies it to the facts of the case.”). 
Specifically, Bogan argued that the state court’s decision violated the Due Process Clause, which 
protects against conviction except Upon proof beyond a reasonable doubt of the necessary facts. 
Bogan was, in essence, arguing about the way the state court applied the law to the facts of his 
case. Bogan went on to argue the various ways in which he believed the evidence was not 
sufficient for any rational trier of fact to have found the essential elements of the alleged crime

H2
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beyond a reasonable doubt. The question of whether the state court unreasonably applied the 
sufficiency-of-the-evidence test to the facts of Bogan’s case is a question under § 2254(d)(1).
See, e.g., Woodland v. Lemke, Case No. 12 C 0015, 2014 WL 37785 at *4-6 (N.D. Ill. Jan. 6, 
2014) (“[Affording the state court’s decision the deference required by § 2254(d), in addition to 
the deferential review already afforded to the state court under the Jackson standard, the Court is 
compelled to deny habeas relief on this claim under § 2254(d)(1).”) (internal citation omitted); 
Brown v. Superintendent, Case No. 06-cv-685, 2006 WL 2990427 at *3 (S.D. Ind. Oct. 19, 2006) 
(“[T]he Indiana Court of Appeals’ evaluation of this claim provided both [petitioner] and the 
State of Indiana with fair process and constituted reasoned, good-faith decision-making when 
applying Jackson's ‘no rational trier of fact’ test. The determination by the Indiana Court of 
Appeals that the evidence was sufficient did not run afoul of the AEDPA standard as expressed 
in 28 U.S.C. § 2254(d)(1), and hence [petitioner] is not entitled to relief as to his first claim.”).

Bogan did not argue in his habeas petition or in his reply that the state court got the actual 
facts wrong. See, e.g., Morgan v. Hardy, 662 F.3d 790, 798 (7th Cir. 2011) (“A petitioner’s 
challenge to a state court decision based on a factual determination under § 2254(d)(2) will not 
succeed unless the state court committed an ‘unreasonable error,’ and § 2254(e)(1) provides the 
mechanism for proving unreasonableness. If a petitioner shows that the state court determined 
an underlying factual issue against the clear and convincing weight of the evidence, the 
petitioner has ‘ gone a long way towards proving that it committed unreasonable error. ’”) (citing 
Ward v. Sternes, 334 F.3d 696, 703-704 (7th Cir. 2003)). Because Bogan did not make that 
argument, it was not manifest error for the Court not to have considered it.

The closest Bogan comes to arguing the state made an unreasonable error as to the facts 
is in his Rule 59(e) motion (and this is a generous reading thereof), when he argues the state 
failed to meet its burden of proof, because no witnesses testified to seeing Bogan drive the 
vehicle. Bogan then argues that the arresting officer testified that Bogan was arrested “as he 
exited the apartment building” and that the state court left out this fact. [Docket 40 at 4]. This 
argument suffers from a number of problems. First, the best reading of this argument is that it is 
a rehashing of the § 2254(d)(1) due process/sufficiency-of-the-evidence argument Bogan already 
made (and that this Court already rejected). Vesely, 762 F.3d at 666 (a Rule 59(e) motion is “not 
to be used to ‘rehash’ previously rejected arguments”). Second, arguments raised for the first 
time in a Rule 59(e) motion are waived. Moro, 91 F.3d at 876 (a Rule 59(e) motion “certainly 
does not allow a party to ... advance arguments that could and should have been presented to the 
district court prior to the judgment.” Finally, even if the argument could be interpreted as 
argument under § 2254(d)(2) and even if Bogan had made the argument in his original petition, 
the Court still would have rejected it. The Court does not agree that the state court ignored the 
fact that Bogan was away from the vehicle when he was arrested. The state court specifically 
recognized as much and noted that Bogan was arrested while sitting on the porch. [Docket 1 at 
27, 38]. For purposes of control of the vehicle, there is no difference between Bogan’s being 
arrested while sitting on the porch and his being arrested while exiting the building to which the 
porch was attached. Either way, he was away from the vehicle, which is the fact the state court 
acknowledged. That does not constitute an unreasonable determination of the facts.

Bogan also asks that the Court reconsider its decision not to issue a certificate of 
appealability. Bogan has not made a substantial showing of a denial of a constitutional right, so

an
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the Court will not reconsider that decision. The remainder of Bogan’s Rule 59(e) motion is a 
rehashing of the sufficiency-of-the-evidence argument he already made and this Court already 
rejected. i

In short, Bogan has not demonstrated a manifest error of law or fact or presented newly- 
discovered evidence. Accordingly, his Rule 59(e) motion to alter or amend the judgment is 
denied. For the same reasons as before [Docket 38 at 11], the Court will not issue a certificate of 
appealability as to this decision.

ENTERED: April 4, 2019SO ORDERED.

JORGE L. ALONSO 
United States District Judge

M
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION

ANTONIO M. BOGAN, (R29595),

Petitioner,
Case No. 17 CV 7294

v.
Judge Jorge L. Alonso

JACQUELYN LASHBROOK, 
Warden

Respondent.

MEMORANDUM OPINION AND ORDER

Following a bench trial in the Circuit Court of Will County, Petitioner Antonio M. Bogan

was convicted in 2014 of being an armed habitual criminal (720 ILCS § 5/24-1.7(a)(1) (West

2012)), and of defacing the identification marks of a firearm (720 ILCS § 5/24-5(b) (West 2012)).

[Dkt 15-3 at 2.] Bogan brings this pro se habeas corpus petition pursuant to 28 U.S.C. § 2254.

[Dkt 1.] For the reasons stated below, the Court denies the petition and declines to issue a

certificate of appealability.

BACKGROUND

The following facts are taken from the state court record [dkt 15] and the Illinois Appellate

Court’s decision on direct appeal, People v. Bogan, 2017 Ill. App. (3d) 150156 [dkt 15-3] .* The

state court’s factual findings are presumed to be correct for purposes of habeas review because

1 Although Bogan notes in his reply that he did not receive a courtesy copy of the record 
Respondent filed with her Answer, he nevertheless is aware of them given that he accurately refers 
to them throughout his submission. [See dkt 17.]

APPENDIX IXi
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Bogan neither disputes them nor presents clear and convincing evidence to rebut the presumption

of correctness. See 28 U.S.C. § 2254(e)(1); Schriro v. Landrigan, 550 U.S. 465, 473-74 (2007); 

McManus v. Neal, 779 F.3d 634, 649 (7th Cir. 2015).

The evidence at trial established that on July 27, 2013, Joliet police officer John Byrne

received information to be on the lookout for Bogan, possibly driving a white Chevrolet Impala.

[Dkt 15-3 at 2.] Officer Byme testified that upon observing the Impala, he stopped the vehicle but

Bogan was not one of the three people found inside. [Id. at 2.] Byme then saw Bogan on the 

porch of an apartment complex next to where the vehicle stop was initiated. [Id. at 2.] Byme

observed a green Oldsmobile Cutlass parked in the same complex, and after learning that Bogan

was the registered owner of the Cutlass, he watched the vehicle until a search warrant could be

obtained. The State submitted evidence of the vehicle registration for the Cutlass showing that it 

was registered to Bogan with an address of 1911 Moore Street, Apartment No. 103. [Id. at 3.]

Officer Chris Delaney, an evidence technician for the Joliet Police Department, testified

that he was directed to search the Cutlass parked at 1911 Moore Street. Delaney and Detective

Jeffrey German conducted the search. [Id.] Delaney testified that they discovered the following

items in its back seat: a .22-caliber Ruger handgun, a “black .40 caliber semi-automatic handgun

Hi-Point,” an “AR-15 style rifle,” a black canvas bag containing five 30-round magazines for the

riflftj- ahra--of J32-r.aliher.amnmnitinn, and a hmr nf 77't-ralihpr ammunition fnr the riflei [Id at 

2.] He testified that the rifle was found in its own bag, while the two handguns were found wrapped 

in a sweatshirt. [Id.] Delaney also found latent fingerprints on the box of rifle ammunition, which

were submitted for examination. [Id.] Two were suitable for comparison. [Id.] Michael Murphy, 

an expert in the field of fingerprint examination, testified that one print from the box matched

Bogan. [Id: at.3.] He did not testify as to the other. [Id.]
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Detective German also testified at the trial. [Id. at 2-3.] According to German, when he

first arrived at 1911 Moore Street, Bogan had been handcuffed in the back of a squad car, holding

an iPhone. [Id. at 2.] German testified that he collected the iPhone for evidence. [Id.]

As to the search of the Cutlass, German testified that across the back seat was a black

garment bag containing a rifle case with a rifle inside. [77.at 3.] On the top of a pile of things 

found on the driver’s side floor board, officers found a red plastic bag containing numerous items

including a health insurance card bearing Bogan’s name. [Id.] Under the bag was a black 

sweatshirt wrapped around two handguns: a .40-caliber semiautomatic, and a .22-caliber Ruger

revolver. [Id.] German testified that the serial number on the .40-caliber semiautomatic handgun

had been defaced. [Id.] He added that beneath the handguns was a zipped bag, containing five

empty rifle magazines, and two boxes of ammunition. [Id.] Officers found a number of papers in 

the front seat of the Cutlass, including a March 3, 2013 towing receipt signed by Bogan for the 

vehicle, and a March 18, 2013 Walmart receipt bearing Bogan’s name. [Id.] In addition, German

testified, they found a crossbow and arrows in the trunk. [Id.]

German testified that he obtained Bogan’s consent to search his apartment, and participated

in the search. [Id. at 2-3.] The State submitted a form documenting Bogan’s consent, and

identifying his address as 1911 Moore Street, Apartment No. 103. [Id.] German testified that he

entered Bogan’s apartment using keys Bogan had provided. [Id. at 3.] In the apartment, German

found a handmade cardboard target that contained five holes he believed had been made by arrows.

[Id. at 2.] Although both Bogan and his apartment were searched, officers never found the keys

to the Cutlass. [Id. at 3.]

Joliet Police Officer Chris Botzum testified as to the evidence extraction he performed on

Bogan’s phone. [Id.] Four photographs were extracted and submitted into evidence by the State.

T 3
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[Id.] Two were pictures of the rifle found in the backseat of the Cutlass, dated July 15, 2013, and 

of Bogan, dated March 31, 2013 and June 22, 2013. [Id.] Following Botzum’s 

testimony, the State submitted into evidence two certified convictions showing that Bogan had 

previously been convicted twice of armed robbery. [Id.]

Upon the conclusion of the State’s case, Bogan testified that the Cutlass belonged to Anton 

Spencer, his close Mend of approximately 25 years. [Id.] Bogan testified that Spencer had driven 

the Cutlass to Bogan’s apartment, and that Spencer had left from there in Bogan’s vehicle, the 

white Impala, with Bogan’s mechanic Timothy Potter and Potter’s girlMend. [Id.] According to 

Bogan, they were taking the Impala to a garage to have its brakes replaced when the vehicle was 

stopped by police. [Id.] Bogan explained that although he purchased the Cutlass in his own name 

in March 2013, he did so with money belonging to Spencer and as a favor to him because neither 

Spencer nor his girlMend Micah Smith had a valid driver’s license. [Id.]

Bogan testified that he had not been in the Cutlass since March 2013. [Id.] As to his 

expired insurance card and other papers found in the Cutlass, Bogan surmised that they had gotten 

into the vehicle through Spencer who also had access to Bogan’s apartment. [Id. at 3-4.] As to 

the other items, Bogan explained that Spencer had taken him to Walmart in the Cutlass once, and 

that Bogan had reMeved the vehicle for Spencer when it was impounded because the vehicle was

two were

Spencer, and that Spencer had both sent him pictures of it and brought it that day to show it to him. 

[Id,] He admitted that he had touched a box of ammunition, but he denied ever putting any 

weapons into the Cutlass. [Id.]

On cross-examination, Bogan denied originally telling German that he had bought the 

Cutlass from “Michael Smith.” [Id.] He explained that he had actually said “Micah Smith,” the
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name of Spencer’s girlfriend. [Id.] On rebuttal, German testified that Bogan had initially denied

ever being in the Cutlass before, and that Bogan had claimed he had never even seen it. [Id.] 

According to German, it was only when Bogan was confronted with the registration in his own

name that he said that he had previously owned the vehicle but that he had sold it two weeks prior 

to a “Mike Smith” for whom he had no contact information. [Id.] German testified that he was

certain Bogan used the name Mike Smith not Micah, and that he used the pronoun “he” when

referring to Smith. [Id.]

The Circuit Court found Bogan guilty of both charged offenses. [Id.] He was sentenced

to 30 years’ imprisonment for being an armed habitual criminal, and five years’ imprisonment for

defacing the identification marks of a firearm, with the time to run concurrently. [Id.] Thereafter,

Bogan filed a direct appeal in which he argued that the evidence at trial was insufficient to support

his conviction. [Id. at 2, 4.] The Illinois Appellate Court considered and rejected Bogan’s

arguments, and affirmed his conviction. Bogan petitioned for leave to appeal to the Illinois

Supreme Court on the same basis, but his petition was denied. [Dkt 15-8, 15-9.] It is undisputed 

that Bogan has exhausted all state court remedies.2

Standard of Review

A writ of habeas corpus cannot be issued unless the petitioner demonstrates that he is in

custody in violation of the Constitution, laws, or treaties of the United States. 28 U.S.C. § 2254(a).

Under the Antiterrorism and Effective Death Penalty Act of 1996 (“AEDPA”), a federal court may

only grant habeas relief if the state court’s decision on the merits “resulted in a decision that was

2 Bogan also unsuccessfully brought a Section 1983 action challenging the reasonableness of the 
searches of the Cutlass and his apartment that resulted in his arrest, Bogan v. German, No. 14 CV 
7849, 2017 WL 4339797 (N.D. Ill. Sept. 29,2017), which is currently on appeal. [See Bogan v. 
German, 7th Cir. Case No. 18-2927.]
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contrary to, or involved an unreasonable application of, clearly established Federal law, as

determined by the Supreme Court of the United States,” or the state court decision was “based on

an unreasonable determination of the facts in light of the evidence presented in the State court

proceeding.” 28 U.S.C. § 2254(d)(1) and (2). The standard under Section 2254(d) is “difficult to 

meet,” and “highly deferential.” Cullen v. Pinholster, 563 U.S. 170, 181 (2011) (quotations

omitted).

“A federal habeas court may issue the writ under the ‘contrary to’ clause if the state court

applies a rule different from the governing law set forth in [the Supreme Court’s] cases, or if it

decides a case differently than [the Supreme Court has] done on a set of materially

indistinguishable facts.” Bell v. Cone, 535 U.S. 685, 694 (2002)). “An ‘unreasonable application’

occurs when a state court identifies the correct legal principle from [the Supreme Court’s]

decisions but unreasonably applies that principle to the facts of Petitioner’s case.” Rompilla v.

Beard, 545 U.S. 374, 380 (2005) (internal quotation omitted).

“As a condition for obtaining habeas corpus from a federal court, a state prisoner must 

show that the state court’s ruling on the claim being presented in federal court was so lacking in 

justification that there was an error well understood and comprehended in existing law beyond any

possibility for fairminded disagreement.” Harrington v. Richter, 562 U.S. 86, 103 (2011). This

id

doubt.’” Cullen, 563 U.S. at 181 (quoting Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (per

curiam)).
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DISCUSSION

According to Bogan, there is insufficient evidence to support his convictions because the 

State failed to establish he possessed a defaced firearm. [Dkt 1.] Specifically, he says, the State 

could not have proven possession because the defaced gun was taken from a parked, locked vehicle 

for which no key was ever found, and he had testified at trial that Spencer had control of the 

vehicle’s key on the day of his arrest. The State Court erred, he says, in concluding that the 

vehicle’s registration in his name and evidence placing him in the vehicle at various times in the 

past was sufficient to establish constructive possession of either the vehicle or the subject gun. 

Without the vehicle’s key, Bogan argues, he lacked the power to constructively possess the vehicle 

or the defaced handgun, and it conflicts with federal law and is unreasonable for any rational trier 

of fact to have concluded otherwise.3 [Dkt 1,17.]

Under Illinois law, a person commits the offense of being an armed habitual criminal “if 

he or she receives, sells, possesses, or transfers any firearm after having been convicted a total of 

2 or more times of’ certain enumerated offenses. 720 ILCS § 5/24-1.7(a) (West 2012). A person 

commits the offense of defacing the identification marks of a firearm if he “possesses any firearm 

upon which any such importer’s or manufacturer’s serial number has been changed, altered, 

removed or obliterated.” 720 ILCS 5/24-5(b) (West 2012). Because the State presented no 

evidence that Bogan received, sold, or transferred a firearm, it was required to prove beyond a 

reasonable doubt that he possessed one.

3 Bogan also argues that the State failed to establish his actual possession of the subject handgun. 
[Dkt 17.] The Illinois Appellate Court considered whether Bogan was guilty of constructive, rather 
than actual, possession. [Dkt 15-3 at 5.] In its decision, the Illinois Appellate Court observed that 
Bogan’s pro se brief was “cogent and extremely well-argued.” [Dkt 15-3 at 7.] This Court makes 
the same observation as to his submissions here.

It 7
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This Court focuses on the state court of appeals decision as the last reasoned state court

U.S._, 138 S.Ct 1188, 1192 (2018). On appeal, the

Illinois Appellate Court correctly identified and properly stated the standard of its review. [Dkt 

15-3 at 5 (reviewing the evidence in the light most favorable to the prosecution and asking 

“whether any rational trier of fact could have found the essential elements of the crime beyond a 

reasonable doubt”).] Accordingly, it decision in was not “contrary to” clearly established federal 

law as determined by the United States Supreme Court. See 28 U.S.C. § 2254(d)(1); Belt, 535 

U.S. at 694.

decision on the merits. Wilson v. Sellers,

Because Bogan was not found in actual possession of the gun, the Court observed the State 

had to establish constructive possession by showing that Bogan had control over the Cutlass and 

that he knew that the defaced handgun was in the vehicle. [Dkt 15-3 at 5.] It then reviewed the 

State s evidence, including: (1) Bogan’s ownership of the vehicle, (2) the presence of his insurance 

card and receipts with his signature, (3) his fingerprints on the box of ammunition found in the

backseat floorboard, (4) the fact that the rifle found in the backseat matched the picture of a rifle 

found on Bogan’s phone and dated 12 days before the search, (5) the fact that Bogan’s insurance 

card and the box of ammunition bearing his fingeiprint were found in a “stack of evidence” 

directly above and below the defaced handgun, and (6) the fact that a crossbow and target 

foundrinr

was

-in-Bogan’s

apartment. [Id. at 6-9.] It considered and rejected Bogan’s argument that he did not have a vehicle 

key. [Id. at 8 (“Insofar as the lack of a key militates against an inference of control, it certainly 

does not serve to fully negate the evidence presented by the State that does tend to demonstrate 

control. ) It reviewed the trial court’s finding of Bogan’s regular, ongoing control of the Cutlass 

and inference of knowledge based, on his, numerous connections to the Cutlass and the precise .

18
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location of the evidence found within it, observing that his health insurance card and the 

ammunition box with his fingerprint were found directly above and below the subject .40 caliber 

handgun. [Id. at 9.] It concluded that the inference deriving from control of the vehicle combined 

with the inference arising from the sheer unlikelihood of Bogan’s lack of knowledge of the item 

in the middle of a stack of items that were directly linked to him allowed the trial court properly 

to conclude beyond a reasonable doubt that Bogan had knowledge of the .40-caliber handgun. [M]

The Supreme Court’s decision in Jackson v. Virginia, 443 U.S. 307, 319 (1979), which 

asks if “after viewing the evidence in the light most favorable to the prosecution, any rational trier 

of fact could have found the essential elements of the crime beyond a reasonable doubt” governs 

Bogan’s sufficiency of the evidence claim. Sufficiency of the evidence claims under Jackson “face 

a high bar in federal habeas proceedings because they are subject to two layers of judicial 

deference.” Coleman v. Johnson, 566 U.S. 650,651 (2012) (per curiam). This is because on direct 

appeal, “[a] reviewing court may set aside the jury’s verdict on the ground of insufficient evidence 

only if no rational trier of fact could have agreed with the jury.” Id. (Internal quotations omitted). 

“[0]n habeas review, a federal court may not overturn a state court decision rejecting a sufficiency 

of the evidence challenge simply because the federal court disagrees with the state court. The 

federal court instead may do so only if the state court decision was ‘objectively unreasonable.” Id.

According to Bogan, it was unreasonable for the state court to infer his control of the 

Cutlass and knowledge of the .40-caliber handgun because he was not observed in the vehicle, 

there was no evidence of his ability to exercise control over the gun because the key 

found on him or in his home, and he testified that another person, Spencer, had possession of it. 

He further argues that it was unreasonable to infer his knowledge of the .40-caliber handgun’s 

presence in the Cutlass despite the evidence linking him to the vehicle because none of it

was never
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established he had been in the vehicle the day it was stopped, or showed his immediate, exclusive

control of it.

As the Illinois Appellate Court observed, however, “[constructive possession is frequently 

proven through circumstantial evidence,” and knowledge of the presence of contraband can be 

inferred from control over the area where the contraband was found. [Dkt 15-3 at 5.] Here, the 

court found highly probative of control Bogan’s ownership of the Cutlass, and the numerous pieces 

of evidence tying him to it: the receipts bearing his name, his health insurance card, his fingerprint 

on the box of ammunition, the rifle found in the backseat matching a photo on his phone, and the 

crossbow and arrows found in the trunk corresponding with the homemade target with apparent 

arrow holes found in his apartment. [Id. at 6.] It expressly considered and rejected Bogan’s 

emphasis on his testimony that Spencer had the key to the Cutlass, reasoning that this merely 

militated against an inference of control, as opposed to negating the other evidence. [Id. at 8.]

When viewed in the light most favorable to the State, a rational factfinder could have easily 

inferred beyond a reasonable doubt from the evidence presented that Bogan had control over the 

vehicle and constructive possession of the gun. See Jackson, 435 U.S. at 319. Bogan thus cannot 

establish that the state court’s application of the rale of Jackson falls “well outside the boundaries 

of permissible differences of opinion.” See Kamlager v. Pollard, 715 F.3d 1010, 1016 (7th Cir. 

-2QmCmtemal^iiotations omitted rnntrn11ing Supreme rvmrt pr^H»nt holds that habeas relief 

is not available if the evidence, when viewed in the light most favorable to the prosecution, would 

allow a “rational trier of fact... [to find] the essential elements of the crime beyond a reasonable 

doubt.” Jackson v. Virginia, 443 U.S. at 319. Because the evidence presented at Bogan’s trial 

readily satisfies this standard, the state court’s rejection of his sufficiency of the evidence claim
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was not “an unreasonable application of the clearly established law announced in Jackson. 

Accordingly, the petition is denied.

The Court declines to issue a certificate of appealability under Rule 11 of the Rules 

Governing Section 2254 Cases in the United States District Courts. A certificate of appealability 

may issue “only if the applicant has made a substantial showing of the denial of a constitutional 

right.” 28 U.S.C. § 2253(c)(2). An applicant has made a “substantial showing” where “reasonable 

jurists could debate whether (or, for that matter, agree that) the petition should have been resolved 

in a different maimer or that the issues presented were adequate to deserve encouragement to 

proceed further.” See Resendez v. Knight, 653 F.3d 445, 446-47 (7th Cir. 2011) (quoting Slack v. 

McDaniel, 529 U.S. 473, 484 (2000)). Because Bogan has not made such a showing, the Court 

declines to issue a certificate of appealability.

Bogan is advised that this is a final decision ending his case in this Court. If Bogan wishes 

to appeal, he must file a notice of appeal with this Court within thirty days of the entry of judgment. 

See Fed. R. App. P. 4(a)(1). Bogan need not bring a motion to reconsider this Court’s ruling to 

preserve his appellate rights. However, if Bogan wishes the Court to reconsider its judgment, he 

may file a motion under Federal Rule of Civil Procedure 59(e) or 60(b). Any Rule 59(e) motion 

must be filed within 28 days of the entry of this judgment. See Fed. R. Civ. P. 59(e). The time to 

file a motion pursuant to Rule 59(e) cannot be extended. See Fed. R. Civ. P. 6(b)(2). A timely 

Rule 59(e) motion suspends the deadline for filing an appeal until the Rule 59(e) motion is ruled 

upon. See Fed. R. App. P. 4(a)(4)(A)(iv). Any Rule 60(b) motion must be filed within a reasonable 

time and, if seeking relief under Rule 60(b)(1), (2), or (3), must be filed no more than one year

after entry of the judgment or order. See Fed. R. Civ. P. 60(c)(1). The time to file a Rule 60(b) 

motion cannot be extended. See Fed. R. Civ. P. 6(b)(2). A Rule 60(b) motion suspends the
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deadline for filing an appeal until the Rule 60(b) motion is ruled upon only if the motion is filed

within 28 days of the entry of judgment. See Fed. R. App. P. 4(a)(4)(A)(vi).

CONCLUSION

For all of the reasons discussed above, Bogan’s habeas corpus petition [1] is denied on the

merits. The Clerk is instructed to enter a judgment in favor of Respondent and against Petitioner.
i

The Court declines to issue a certificate of appealability. Any pending motions are terminated as

moot.

Date: 1/14/2019
Jorge L. Alonso
United States District Judge
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nd Vedem) laia, as determined bg the Supreme Court of the United States* 

<o (2) if the Slate Caid decision mas “based on an unreasonable determh 

aSoo of the fads in light of the evidence presented in tha State Court pro- 

Cesdings. tbus^as Controlling duthoritg, review of a habeas petition 

Should be pursuant to not just one standard a? review, but bofo-espeetah 

lg if the petition is, premised on both. 3h opposition to this/the District 

Court VioJoted fd-hioners Fifth Amendment rights to due process ard enuaJ 

protection of the loios when it adjudicated Rtitiooem habeas claim under 

s 2254 (dXO only, and completely disregarded review under (d)(2t3 although 

fhhtioner Sought review under both Standards.

2B u.sc.

review in

m-

fht timer believes the District Courts decision to adjudicate his habeas 

petition under only one standard of review mas arbitrary and rdaKatorg. 

dhis is based on the fact that, in consideringvlhe petition,the Disln<d Court 

Exercised inordinate del 

months, - uuhiCh Caused
ag in adjudicating the petti on-for more than 14 

1 vetitioner to ft 1-c mith this Court a petition for writ 

at mandamus SeeKinq to Compel the. District Court to forthwith and justly 

decide his habeas petition. See 3b re Antoni n Panpnj lh-3CSO CrVr. S5). 

tit is also o tart that, before this Court ruled on 9ti tioners momdamus pdF 

tion, the -District Couit rendered a decision am the habeas petition thoit Con- 

SLSted of only one standard of review-£ 2254(d)C0. (see Doc. 36 at pq
« ,! -(oiled 4o give Ks habeas pili4*» iL
Vuil, Mr andl impartial hearing ,1 was enWled Id, ffeh4,aner- pueuard to
f V' rS t e Q'^r ^ rts judgment
Csee Odc. 4o cmd 44-45). A£ki- momlban (Lo dags had elapsed utb
baling an hia Civ, I PuJetSlCd molibn, Pdd-iom- Ml Vhelhe Sdticl Court

1-

nc?

1C 2.



lugs, again, exerasiog inordinate delay, which prompted him to file 

rnith this Court andher petition for ion I o'? mandamus. see 4h re iVtonio 

Pagan. ihasaa (Doc. 4G). Once again, before this Court ruled upon Phtb 

4i oners mandamus petition, the OsWict Court deeded the Civil Pale 54 (t) 

mctfion. L Doc. 47).
jog hbVifioners Civil Pule da Ce) motion, the District 

Court admitted that it did net YtYieLo She habeas petition under 5 2C5UdX2h 

Csee Doc, 41 at pg. 2S para. £). the Defect Court reasoned that u Moiohere 

in Opetiti oner's] petition fer habeas relief or in his reply in Support thereat dfd 

£hel argue that the Stale. Court made, an c treasonable determination of 

the feds in light of the evidence5 under s 2261 (d)(2).* According to the 

District Court, ‘‘[fditioner] did net argue in his habeas petti on or in his 

replg that the Slate Court got the actual facts wrong..* She Closest [he] 

Coses to arguingtheSfele made an unreasonable error as to the facts ?s 

in his Pule EflCe) motion..* uohen he argues the State failed to meet its 

burden of proof, bemuse no witness test tied Vo Seeing 

vehicle. vZW.at pg. 3, poro. 2-3. She Osbict Courts Cond 

apposes the pleadings that vm& mere before it.
4n Viewing Pel if oners habeios petition and reply in Support thereof, 

if is axiomatic-that liberal Corefrucfian into be accorded material drawn 

pro se, including petitions for habeas Corpus and ether forms of past- 

Vieh'Qjn relief. Eriehsan v. Phrdus, 551 u.S. 84,44 (2007); United Slates ex 

ret Clones v, tranzrn. G>7G> It 2d 2&1, 2&a CT^ (hr. \482t thus, pro Se plead­
ings are to be held to less stringent standards than formal pleadings 

drafted hy lawyers due to the lade of legal expertise that accompanies 

Hneir proparatian. Uughesv, Pome, t44 U.S. 5,9-10 C14801 ^ Jones, (bic, 

b 2d at 206. As Such, although fhtifojner did Oot argue thoci the State. 

Court made an ^unreasonable. determination of the feuds m light of the 

evidenced’ in those oyact wards, had the Dlsbiot Court hdd bo plead­
ings to a less stringent standard than an attorney and liberally condol­
ed there, if would have noticed that they implied Such an argument.

"this is Clearly observed in Pefifioners Contention of the tide Courts4 
conclusion (tact) of him having innmedt'ale and exclusive. Control 

...e., actual posses on) of a Inched, parted vehicle containing a defeced 

handgun. Petitioner Supported this by arguing -feds in theSbts Court

Jo its order

fhirrTl drive the 

unions, hauoojer,

Can-

etr<oneaue>
Ci.

K3



record that showed at or about the, time of his arrest, hr boas not in posses­
sion* of the Vehicle or its bey; neither did any of the States witnesses absen/e 

hmn entering, editing, On occupant of or in Close proximity to the vehicle odr any 

time. (Doc. I at pg. £5, 10 and Doc. n at pg. 6, io4 l4V5). this was also 

the g\st of Pettilaners argurAert in his Civil Pule t2_Cat motion tar judgment an 

the pleadings. (Doc. id'), thus,the Dish-id Court deliberately misdated the 

fads when H held that Petitioner did not argue review under S 22CA(dHzb 

■especially in light of it adinoutedging Ptitioners argument, (see Doe. 36 

at pg. 4, para. 3). Consequently, rcasonubta jurids could di ffer on the Con­
tention that tditioner- in additionto review under S22S4/dlCta was, not 

SeeLiog review of his habeas claim under S 22S4(d)(2) also.
therefore, (fetch oner respectfully data the Court to grant him a CoA 

due to him mating a Substantial Showing of the District Court denying him 

a full, fair and impartial hearing in Violation of his fifth Prrendmert rights 

to due process and equal protection cfhhe lows.

Z. the L;
nnent Under J 2254100 (2)1 Klhich Equates to a. Vi a loti on of fhtifi on­
ers Fourteenth Amendment Rights (Argument Under ^ 99.54(d) (\Vb

the g\d of Petitioners habeas claim lies in the basis of his Convictions 

of armed habitual Criminal LlZo axes S/24-1.1 foXOCVtest 2012)) and de­
facing identification mar-VSs of o firearm Li20 .ti cs 5/24'S(b)C\Alesf 2012)) 

being loosed on his alleged Constructive possession of a defaced high 

Point .40 caliber handgun, recovered from a \oehed, parhed vehicle, re­
gistered in his name, hut in which he did not have theVieu to or actual 

oossessmn of on or about the dag the weapon was fhunct Wifi oner Can- 

ended that his Convictions are erroneous in that the State Courts oancJud- 

fhat he houd ^immediate and exclusive CordroP of the vehicle containing 

the defaced handgun, when the, evidence presented dearly established 
(Otherwise.

ed

Petitioners argument is premised on the fact thal, had hetaten a 

i^l^fbllo^s0^9^ t0 Q banCh tbe, juu-y would have been insketa

Possession may be actual or constructive. A prison has ACTUAL
POS3ESSXOi\l when he has JMMEiSXATE Amp fxoiusx_VE OOiVTfcni

b4



over a lining. A person has Constructive possesion when he 

\aehs actual passe^or, of a Sbing lord has boSh She power and 

'intension So exercise control aver aShing.13sea tblihak Pattern 

Dory StesSrucfiorv Criminal P'XPX”) 4, Ik Cl/Uesf 2n\2lfaipha£is 

added).
As Such, Shis instruction was binding <m She triad judge as it would have 

been on She jury. tut should no? be ‘inapplicable Simply because tfahtiainer 

/opted So trust She Sria) judge So be fair and iroporSiai, She same usay She. 
jury would have been expected So be.

SbaS being Said, it is weil established under bothSllli note and federal 

law ShaS ('?he Due ftoecss Clause protects She accused agairdt Conviction 

sxcepS upon proa? beyond a reasonable dioubS of ex/erg fad necessary So 

Cwrotetute She Grime for which he is Changed. 15 People v. Carpenter, 225 XII. 
2d 250, 2G>4 (.20081 \ Sh re VSinsbip, 3f\l U.S. 556, 3&4 (1910\ Consequently, 

She CSafe Is 3tncttg ObliQaied te prove ail She elements of She offense. 

fend v. Ahifaup 104 Y,Sd °I2&, °136 tT&Clr. iqq7).

Jn his petition for habeas relief, Petitioner Contended that She Sfate 

of XI fools has him incarcerated in Violahom of his TowSh Amendment 

mght So due process as a result of their fau lure to prove every dement of 

hiS alleged Constructive posession at Shedefaced handgun. Sh Support, 

Petitioner Cited So XUindis Cose-lain that mandates (instructive possesion 

of the defaced weapon So be edoblished by ftehtionefa " (0 knowledge of 

She presence cf She weapon and (21 immediate and exclusive Coriitol of She 

area inhere She weapon was found. * (Doc, \1 aS pg. S, para. 1) (US dnaudd 

be noted Shod Peh toners habeas peffhhn also argues insufficient evidence 

So eslaid'ish Shefanadedge1’ requisite. of CorsSruchve possesion, and Can* 

structiVe possession of She vehicle itself, but far purposes of Shis request 

for a On A, he Is only arguing She ‘'immediate arid exclusive Contra P requisite 

of establishing Coneteuefa/e possession.1 Petitioner fudher Contended Shed, 
Comparing the immediate and exclusive control” requisite at establishing 

CondtxcSive possession of She defaced handgun with She IPiA.fa. Vt is
deni able, that fine PtoSe was felly ated So prove fat Si oners "actual pns _
eion53 of She Vehicle in which She weapon was BrteiatedL See eg.. People V 

Ekkrs, 0)3 an. Aqp, 3d 554, S5t Cl378H€ansWftVe possess 

lished log She Qelual possession of She locus I

LUh- 
Ses-

on mag be esfab- 

ar On which She pistol is feund)^in

tes





Ho. iq-lfirflO
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Arifooio M. Bogan, 

Petitioner - Appellant,
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No, 19MC90
rLM TUE LJMTTED STATES COURT OF APPEALS

Pdr the seventh Cxrcuit

/Vtonio M. Bogan,
Appellant- Movant,

hppznS from the: LIS. Gidridt Court 

the Nloxthem CMViet of TMincis

Ho, l7'C-725H

Honorable Jorge L* AAonso, 
^udge: Presiding,

Deanna M. Broahharf, 

Nppetite* RespanderSf

BUPPLeltENT TO MOljQN FOR CERTTFTOATE OF APPFAl APTITTV

Appellant, Antonio M, Boganj Supplements his rndhanfor 

appeaiabiIty, Cled Loithfhis Court an April Q$} ‘2019, to add an 

additional ground Loorrading thegrant of cx CoA,

District Court denied Bogan a full and fair hak>eos hear­
ing Lahen it fculed-and Subsequertig tdused-to rev/ieio his 

Challenge to theSuffidencg at the evidence in accordance idiih 

aJI the provisions of JdcKsan v, VitginQ^tts i_fs,3d7 09791

^Sr\ (Bogans habeas petition, one Claim icas brought" o Choi* 

lenge to the Sufficiency of the evidence, (Doc. 11 Jh
Virgma, the Supreme (Wt established a Standard of rev/iee) 

far Such claims brought under tine -federal habeas Carpus Sta­
tute . th so dong, the Court Concluded thct *« in a Chailengeto 

a akde Chminat ConVidiQn brought under CS U S, C. 5 22St“ if 

Hhe Settled procedural prerequisitesfhr Such a claim have 

olhmoise been Satisfied - the applicant is entitled to habeas 

Pelidr if it is found that upon the record evidence adduced at 

thefriaJ no rational ther of fact Could ha/efound proof af

Appemoxx l

3. th£

Li



goj H beyond q reasonable doubtJ) Jacbsonj 443 US. aft 32.4 

ReleVtOint to any raiianaJI ther of fact ddermimng gutt is. 

uuhether the essential elements of the offense. ta established be­
yond o reasonable doubt, u£/. at 314. thus, the (Wt 

doited Shot this standard must be applied imth explicit 

Terence to She Substantive elements of She Criminall offense 

defined by State lonu, aJ2J. oft 32A n. 1Co.

tin l^ocKson, before Concluding IhoCt She petitioner ioas not 

entitled to habeas relief, She Court put into practice the 3km d- 

and of tevieuD it loos establishing. brst, the Court referenced 

the Sufto^adiN/e elemerts- under Virgina Iqjo~ needed to prove 

the offense petitioner teas Convicted of. .22/ at 304* Klext, the 

Court recounted the fads and evidence, adduced at the petition­
er triod. 22/ at 3d9' \ \. Then, the Court analyzed the fads oud
ov/idence under Vivgino (old to ensure that the Substantive ele­
ments of the offense laas proven beyond a reasonable doubt. 

JZ22, df 32.4-2(2,.

man-
xtr
as

Th ©cyans Case, a thorough rex/ieu) of h.s> oTacKson (Claim 

nuas not performed. Specifi cully, a ra/ieu) of the Disbeftr Courts 

memorandbu/n opinion Shoos that the only steps the Court per­
formed- Consist ujith (JbcKson - mas recounting the facts and 

ex/idence add need oft: ©ogans fried CDoo. 3 b at pg, 1-5) and 

referencing possession of a firearm as being an essential 

demerit far proving the offenses of armed habsluuaJ Criminal
and defacing idenfrft cat ion marts of a firearm. (Doe 36 at pg. 71 

Nonetheless, the Court fouled-and later refused (Doe. 5fis Oo)- 

+o ex pit city Reference, the Sutaefanh ve. dements for proving passes- 

of the defaced handgun-as defined bg XIlinos laio-tohich 

ie> mandated by the CfacKson Court
Sion

. see XaclCsoo.;4t‘5 LLS. at

L-2.



324 n. IG>.

"The: DisTridt Court (KlAe. oil federal courts') loos hound To fob
luos poioerfullg

Convinced Thdi The Court LoouJd overrule. it at Theft rst opportune 

rfy. See Colbq v. CT C.. ffenng Co.3 fell IT2d 1114*1123 CT* Cir. 14ff7b 

dh^fead of fotlouang Jachson- or explaining tohg it luos depart­
ing Tram This Loett-established, long-bonding Standard of re- 

\/.eLO-The. Court denied Bogans pdition Loithuaut independent­
ly Assessing lobether Bogans Convictions are. in Compliance. 

i-oiTh Xlhncvs Ojjthonh es defining The Substantive ekmerfe. erf 

The offenses. Ctn So doing,the. Court did not render full and 

four Oonsi deraTion of the. gist of Bogans orgument ‘~Thdt the 

Slate, Tailed to meet its burden of proving Bogans CO immediate, 

and exclusive. Control C 

QorrfoyTiing The: defaced handy

liQuD The. decision of the. Supreme Court unless it

i.e^Qokia} posse^iant of The vehicle.
un and C2) Wiauiedge of theLoeD- 

pan bdng in The, Vehicle., as required hg Cdlinois Iollo. see Argu­
ment 2. in Bogans Motion lor Cedi ft cate of Appealability.

A Thorough ra/itLO under tine, Oachson -Standard is essential 

To aecording Bag»an .q fuJl ajrd fair hearing pursuart to 3 

22S4cd)C0, ujhich ‘Vequires federal Courts to Take. into Qeooiirrf 

The. Care luith urfxch The, State. Court Considered The Subject.J/ 
Lindh V, Murphu^Q) K3d &3Cb, &1\ Ll& Cir. iTTGh therefore., hj 

Bogans convictions being based on his alleged Oonsfrud-fve. 

possesion of Q defaced handgun/to be, in Compliance, iuHh 

itachson and J? 2354 ^dMit/the Qistnet' Court toas obligated 

To explicflg reference COlmois authorities defining the ,Suhskwv 

Twe. elements of Corstruetn/e. possession and ensuring that 

Bogans GonVictiiom Comply loiTh Them, see e.g .bavin v. Rfed- 

457 fed. Aippx. 5GB, 571-72. (7^ Cir. 20l2)(ar»aJg2Ling TheniDLtr

L3



OodAson Claim uunth references to Jlliinais CaseHajuo defirwigthe 

£kjLbedant-i\i£- fiJemer^s of the ofienseb, Limited Ofales ey rd Cnde 

\l_SzclH; 22d FTOupp. 2d ICOS, l2oG>-o8 LM D.vUl. 3ept 3, CDodCOrne); 

l-Qrd \/. Ahitouq lOt b3d *120,939 CT^'Cir. 1997)(3arneV5 and Csiflmez-
v/. Aca/edo. IOC F.Sd i92, IS&CJ* Cir. rnnCsamt). OK the absence, 

of doing so, the. Court {ailed to taKe into occnrirt ihp core todh 

uohich the. Slade. appellate. Court Considered Sagans Challenge, to 

fhe_Sufincjmeg of the evidence, tin alter loonols^the Court ne­
glected to Oscertoun loheiher LHhe Slate Court provided four pro- 

and engaged in REASONED, Good-FAXTR Q'OClSiOiN - 

MAlAlNG uuhen Qpplging JTaciAsQnk (no ratianaJ frier of 

factJ test-J> Ciomezi, iOC> KBd at 196 (emphasis addedb Conf^e- 

^enttg, Began loaa deprived of a full and fair habeas hear­
ing mnder dhdt^n and ^ 22fdCd)0b

Based on the foregoing Land the reasons, in his Mohan fiar 

Certificate of Appealabili'lg), Bogan proujsthe Court to fesue 

a CO A to accord him a (all and lour habeas bearing*

Respectfully Submitted,

PwrttoniiD M. (Saturn 

Register No. R 2459.5 

10930 Laurence Road 

Surnneg JEL GCflOCc

L4



No. W-IMO
TtfE LlNXTEJD STATES COURT OF APPEALS 

tfOR TUB SEMEMTH ClRClAXT

Antonio M. Bogan, 

Appellant' Mox/anf
Appeal Smtnfhe LLS. Qisficf Court 

for the Northern <Qif~ir<ci of CHIinoIs

No. n-C-l234

Honorable Surge. L. Alonso, 

t5udge Presi <d i rg.

v.

Deanna M. BrooKhott, 

Appellee,- Respondent,

NOTICE OK rTLTtsiS

To 1 Office of ihe TUinaia AHomyj General 

Afhv. Hr. EAdad ~L. Malamuth 

ICO Vied" Randolph Sheet, \*2t Poor 

Chi eowga, TL Co Co I

noin fled thatVau are hen August 2L, 2013, thu under- 
edfhr 45 ling the Original and three. copies of 4he rvt- 

facheci Motion for Leo^e to Supplement Mdtonfor Certificate of Ap- 

peoiabi 11 \i\ and Supplement fo Meta on 4ar Certificate of Appealabi 

fif ujifh theCourt of Appeals, 2l3 Sciuih Dearborn Sheet, Poem 2_T22., 
Oh.caga., TL CoCo4, and a COuutesy Copy Luith the abode-named 

iOppcsing Counsel hu depositing in the liS. mail, proper posfaae prepared La^reocodorraftoal Center. ^

on
.Signed Subm»H(

i "

C-EetiFJfATC nP .qpeu’Trp
Lindtr penaJkj of peryjry(4he. imdes&tapeci oleolouesj 4haj- the abcue.- 

sstated informed-ion is, W-uo ai\d Caireot fcdhe best cf his Kno

8-2J~ iq
Oaite.

ledge,.tU

Antonia H. Bogan 

Register Nlo. R2R535 

I03SO Laurence, Road 

Sumner, TL C24CC CS
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Case: l:17-cv-07294 Document #r63 filed: 12/12/19 Page 1 of 2 PagelD #:1219

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF ILLINOIS 

EASTERN DIVISION

ANTONIO M. BOGAN, )
)

Petitioner, ) Case No. 17-cv-7294
)

v. ) Hon. Jorge L. Alonso
)

JACQUELINE LASHBROOK, 
Warden,

)
)
)

Respondent. )

ORDER

Petitioner s second Rule 60(b) motion [61] for relief from judgment is denied 
Petitioner’s request [62] for preliminary ruling on his Rule 60(b) motion is denied as

STATEMENT

On January 14, 2019, the Court denied the habeas petition filed by petitioner Antonio M. 
Bogan ( Bogan ). (Familiarity with that decision is assumed.) On April 4, 2019, the Court 
denied Bogan’s Rule 59(e) motion to alter or amend the judgment. Bogan timely filed a notice 
of appeal. On August 13, the Court denied Bogan’s first Rule 60(b) motion. Bogan has now 
filed a second Rule 60(b) motion.

Ordinarily, the filing of a notice of appeal divests a district court of jurisdiction. 
Ameritech Corp. v. International Bhd. of Elec. Workers, Local 21, 543 F.3d 414, 418 (7th Cir. 
2008). Nonetheless, “[district courts possess limited authority to deny Rule 60(b) motions while

R2?U04!Vl“ Pn (th Cir^wr*’543 F’3d a‘4l8-'9; a,SO BrOWn v- 976
Pursuant to Rule 60(b) of the Federal Rules of Civil Procedure, a district court may 

relieve a party of a judgment “for the following

(1) mistake, inadvertence, surprise, or excusable neglect;
(2) newly discovered evidence that, with reasonable diligence, could not have 
been discovered in time to move for a new trial under Rule 59(b);
(3) fraud ... misrepresentation, or misconduct by an opposing partv
(4) the judgment is void;
(5) the judgment has been satisfied ...
(6) any other reason that justifies relief.

moot.

reasons:

; or

APPEMDIX MMl
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Case: l:17-cv-07294 Document #: 63 Filed: 12/12/19 Page 2 of 2 PagelD #:1219

Fed.R.Civ.P. 60(b).

Petitioner has not shown that relief under Rule 60(b) is appropriate. Bogan argues that 
the Court erred by not applying Illinois law for the “substantive elements of the criminal offense, 
as is required by Jackson v. Virginia, 443 U.S. 307, 324 n. 16 (1979). The Court disagrees. To ’ 
begin with, although this Court is required to apply the substantive criminal law of Illinois 
(which it did), it is not required to cite Illinois cases when applying that law. Courts routinely, 
when applying Illinois law, cite federal caselaw, because federal courts are as capable as state 
courts of laying out the elements of Illinois law on any given issue. In any case, this Court cited 
Illinois law [Docket 38 at 7] and applied Illinois law [Docket 38 at 7-10] when considering 
Bogan’s habeas petition.

Bogan also argues that the Court erred in not granting a certificate of appealability, 
because the failure to apply Illinois law constituted a mistake. Again, the Court disagrees.

Bogan’s second Rule 60(b) motion is denied.

Date: 12/12/2019
Jorge L. Alonso
United States District Judge

M2.



United States Court of Appeals
For the Seventh Circuit 
Chicago, Illinois 60604

Submitted December 9, 2019 
Decided December 26, 2019

Before

FRANK H. EASTERBROOK, Circuit Judge

AMY J. ST. EVE, Circuit Judge

No. 19-1690

ANTONIO BOGAN,
Petitioner-Appellant,

Appeal from the United States District 
Court for the Northern District of Illinois, 
Eastern Division.

No. 17 C 7294v.

DEANNA BROOKHART, 
Responden t-Appellee.

Jorge L. Alonso, 
Judge.

ORDER

Antonio Bogan has filed a notice of appeal from the dismissal as untimely of his 
petition under 28 U.S.C. § 2254, and an application for a certificate of appealability. 
Having reviewed the final order of the district court and the record on appeal, we find 
no substantial showing of the denial of a constitutional right. See 28 U.S.C. § 2253(c)(2).

Accordingly, the request for a certificate of appealability is denied. Bogan's 
motions to proceed in forma pauperis, for appointment of counsel, and to supplement 
his application for a certificate of appealability also are denied.

APPENDIX M
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Case:Q&&6!B9-1633]bcuiBeotJrQ©iM3]555058 Filed: IQM5CaDf20/2O2?fegeS£fcjes: 1

United JSbtics (Knurt nf Appeals
CERTIFIED COPY

For the Seventh Circuit 
Chicago, Illinois 60604

Is
A Truf> ( 'opvA1.' ^V; 
'i Vai>

J'o

*

CV.Mii .rfV‘4|iiv-(ils 
Govern h

January 15, 2020

Before

FRANK H. EASTERBROOK, Circuit fudge

AMY J. ST. EVE, Circuit fudge

No. 19-1690

ANTONIO BOGAN,
Petitioner-Appellant,

Appeal from the United States District 
Court for the Northern District of Illinois, 
Eastern Division.

No. 17 C 7294v.

DEANNA BROOKHART, 
Responden t-Appel lee.

Jorge L. Alonso, 
Judge.

ORDER

On consideration of the petition for rehearing, the judges on the original panel 
have voted to deny rehearing. It is, therefore, ORDERED that the petition for 
rehearing is DENIED.

Q\ APPERD1K O



Supreme Court of the United States 

Office of the Clerk 

Washington, DC 20543-0001
Scott S. Harris 
Clerk of the Court 
(202) 479-3011April 27, 2020

Mr. Antonio M. Bogan 
Prisoner ID #R29595 
10930 Lawrence Road 
Sumner, IL 62466

Re: Antonio Bogan
v. Deanna Brookhart, Warden 
No. 19-8109

Dear Mr. Bogan:

The Court today entered the following order in the above-entitled case:

The petition for a writ of certiorari is denied.

Sincerely,

• Scott S. Harris, Clerk

Appendix ?pi


