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QUESTIONS PRESENTED 

 

Before the 2020 Presidential election—in light of 

the exigencies induced by the COVID-19 pandemic and 

slowdowns in the operation of the United States Postal 

Service—the Pennsylvania Supreme Court held that 

the Pennsylvania Constitution required a one-time, 

three-day extension of the “received-by” date for mail-

in ballots. Fewer than 10,000 ballots were received dur-

ing those three days. Pennsylvania has since certified 

its presidential election results. There is no federal 

election in Pennsylvania whose outcome would be al-

tered if those ballots were counted. Petitioners, the 

Pennsylvania Senate President Pro Tempore and the 

Senate Majority Leader (collectively, “Petitioners”) as-

sert that the Pennsylvania Supreme Court’s decision 

violates the Elections Clause, U.S. Const. art. I, § 4, cl. 

1, the Electors Clause, U.S. Const. art. II, § 1, cl. 2, and 

federal statutes establishing Election Day. 

  

I. Whether Petitioners’ claims are moot. 

 

II. Whether Petitioners have Article III standing to 

pursue their claims under the Elections and 

Electors Clauses. 

 

III. Whether the Elections and Electors Clauses for-

bid the Pennsylvania Supreme Court’s state law 

remedy for a state statute’s as-applied violation 

of the state constitution.  

 

IV. Whether the Pennsylvania Supreme Court’s 

remedy, which did not alter the statutory dead-

line for casting a ballot, violated federal statutes 

establishing a uniform federal Election Day.  
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PARTIES TO THE PROCEEDING 

 

Petitioners are Joseph B. Scarnati III, Pennsylva-

nia Senate President Pro Tempore, and Jake Corman, 

Senate Majority Leader (collectively Petitioners).1 Re-

spondent is the Secretary of the Commonwealth, Kathy 

Boockvar. Also respondents, but separately repre-

sented, are all 67 Pennsylvania County Boards of Elec-

tions and the Pennsylvania Democratic Party. 

  

 
1  Bryan Cutler, Speaker of the Pennsylvania House of Repre-

sentatives, and Kerry Benninghoff, Majority Leader of the Penn-

sylvania House of Representatives, joined the petition and purport 

to be parties to this action. As detailed infra, they are not parties.  
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OPINIONS BELOW 

 

The Pennsylvania Supreme Court’s opinion is re-

ported at Pennsylvania Democratic Party v. Boockvar, 

238 A.3d 345 (Pa. 2020), and is not reprinted because 

Petitioners did not file an appendix, contrary to Su-

preme Court Rule 14(h). 

 

STATEMENT OF THE CASE2 

 

A. Mail-in Voting under the Pennsylvania 

Election Code  

 

On October 31, 2019, Governor Wolf signed Act 77 

of 2019, P.L. 552 (Act 77) into law, allowing, for the first 

time, no-excuse mail-in voting for all qualified voters. 

25 P.S. § 3150.11. Voters had until October 27, 2020, to 

request a ballot for this year’s November 3rd General 

Election. 25 P.S. § 3150.12a(a). Act 77 set 8:00 p.m. on 

Election Day as the due date for returning those ballots 

to the county boards of elections. 25 P.S. § 3150.16. The 

Election Code provides for a variety of safeguards to 

ensure the integrity of this process. See 25 P.S. § 

3146.8(g)(3); 25 P.S. § 3146.2c 25 P.S. § 3146.8(g)(4); 25 

P.S. § 3150.12b(a)(2). 

 

B. Letter from the United States Postal Ser-

vice 

 

  On July 29, 2020, Thomas J. Marshall, General 

Counsel for the USPS, mailed a letter to Secretary 

 
2  All citations to the record reference the appendix in Republi-

can Party of Pennsylvania v. Boockvar, No. 20-542 (filed Oct. 23, 

2020). 
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Boockvar stating that, based on the USPS’s expected 

delivery times during the General Election, “there is a 

significant risk that * * * ballots may be requested in a 

manner that is consistent with [Pennsylvania’s] elec-

tion rules and returned promptly, and yet not be re-

turned in time to be counted.” USPS Letter at 2.3 Crit-

ically, the letter explained that Pennsylvania’s election 

law “deadlines for requesting and casting mail-in bal-

lots are incongruous with the USPS’s delivery stand-

ards.” Id. at 1. “This mismatch creates a risk that bal-

lots requested near the deadline under state law would 

not be returned by mail in time to be counted under 

your laws as we understand them.” Ibid.4 

 

C. Pennsylvania Democratic Party v. Kathy 

Boockvar, 238 A.3d 345 (Pa. 2020) 

 

The Pennsylvania Democratic Party and several 

Democratic candidates (collectively the Democratic 

Party) originally filed suit in the Commonwealth Court 

of Pennsylvania against Secretary Boockvar and the 67 

County Boards raising challenges to the mail-in ballot 

process. Relevant here, the Democratic Party argued 

that, in light of the current COVID-19 pandemic and 

the delays in mail delivery, the due date for receipt of 

mail-in ballots violated the Pennsylvania Constitu-

tion’s Free and Equal Elections Clause. PA. CONST., art. 

 
3  See Attachment 1. 

4  See also, Commonwealth of Pennsylvania v. DeJoy, CV 20-

4096, 2020 WL 5763553, at *43 (E.D. Pa. Sept. 28, 2020) (finding 

that the Commonwealth’s “administration of the upcoming elec-

tion has been and will continue to be frustrated as a result of mail 

delays”). 
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I, § 5.5 Pennsylvania’s primaries demonstrated that the 

unexpected number of requests for mail-in ballots and 

the COVID-19 pandemic strained some election boards’ 

timely receipt and processing of mail-in and absentee 

ballots. Appx. 29a-30a; 48a-49a.6 

 

The Democratic Party sought an injunction to allow 

any ballot postmarked by election night to be counted 

if received by the boards by November 10—seven days 

after the election. Petitioners intervened and opposed 

any extension.  

  

The Secretary asked the Pennsylvania Supreme 

Court to exercise extraordinary jurisdiction over the 

matter.7 Although the Secretary initially opposed any 

 
5  The Free and Equal Elections Clause provides that “[e]lections 

shall be free and equal; and no power, civil or military, shall at 

any time interfere to prevent the free exercise of the right to suf-

frage.” PA. CONST. art. I, § 5. This provision “guarantees, to the 

greatest degree possible, a voter’s right to equal participation in 

the electoral process for the selection of his or her representatives 

in government.” League of Women Voters v. Commonwealth, 178 

A.3d 737, 804 (Pa. 2018). 

6  During the 2020 primaries, the election boards of Delaware 

and Bucks counties had such a difficult time that they sought, and 

received, a seven-day extension of the date for the return of mail-

in ballots from the county courts. Appx. 29a-30a. Governor Wolf, 

pursuant to the Emergency Management Services Code, 35 

Pa.C.S. § 7301(c), extended the received-by date for six additional 

counties during the primary through executive order. Ibid.  

7  The Pennsylvania Supreme Court may assume, at its discre-

tion, plenary jurisdiction over any matter of immediate public im-

portance that is pending before another court of the Common-

wealth. See 42 Pa.C.S § 726. See e.g., League of Women Voters, 178 

A.3d at 766–67. This power arises, not only from statute, but from 
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extension, the Secretary recognized that a three-day 

extension of the mail-in ballot receipt date was neces-

sary following the USPS’s acknowledgment that its ca-

pabilities conflicted with Pennsylvania’s election dead-

lines. 

 

Given the unprecedented circumstances and “the 

near-certain delays that will occur in Boards pro-

cessing the mail-in applications,” Appx. 46-47a, the 

Pennsylvania Supreme Court, pursuant to, inter alia, 

the Free and Equal Elections Clause of the Pennsylva-

nia Constitution, exercised its “broad authority to craft 

meaningful remedies when required.” Appx. 47a (quot-

ing League of Women Voters, 178 A.3d at 822). Despite 

requests for a greater extension, the Pennsylvania Su-

preme Court exercised that authority to extend the bal-

lot receipt due date by three days, until November 6, 

2020 at 5:00 p.m. Appx. 49a (Opinion). Thus, “rather 

than allowing the chaos to brew, creating voter confu-

sion regarding whether extensions will be granted, for 

how long, and in what counties[,]” the Pennsylvania 

Supreme Court acted well in advance of Election Day 

in order to bring clarity to the mail-in ballot process. 

Appx. 47a-48a. The Pennsylvania Supreme Court did 

not extend the deadline for voters to cast a ballot. 

  

The Pennsylvania Supreme Court also instructed 

that ballots received without a legible postmark would 

be presumed to have been mailed by Election Day un-

 
the Pennsylvania Supreme Court’s constitutionally granted “su-

preme judicial power.” PA. CONST. art. V, § 2(a); 42 Pa.C.S. § 501. 

This power is used “sparingly” and only for matters requiring im-

mediate resolution. See In re Bruno, 101 A.3d 635, 676 (Pa. 2014).  
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less a preponderance of the evidence demonstrates oth-

erwise. Appx. 48a n.26. This holding “require[d] that 

all votes be cast by Election Day but [did] not disen-

franchise a voter based upon the absence or illegibility 

of a USPS postmark that is beyond the control of the 

voter once she places her ballot in the USPS delivery 

system.” Appx. 36 n.20.  

 

Thereafter, Petitioners and the Republican Party of 

Pennsylvania asked the Pennsylvania Supreme Court 

to stay its order pending appeal to this Court. The 

Pennsylvania Supreme Court denied those requests, 

prompting the current petition.  This Court also denied 

a stay, and subsequently, denied a motion for expedited 

consideration. 

 

D. 2020 General Election 

 

On November 3, 2020, the Commonwealth con-

ducted the 2020 General Election. Over 6.9 million 

Pennsylvanians voted in that election, with 2,628,599 

of those voters using mail-in or absentee ballots. Coun-

ties reported only 9,428 ballots were received within 

the three-day extension at issue, and only 669 of those 

lacked a legible postmark. There is no dispute that 

these ballots are insufficient to affect the outcome of 

any federal race.8 The presidential election results 

 
8  There was no United States Senate race in Pennsylvania’s 

General Election. And no United States Congressional race was 

decided by less than 12,000 votes in any district. See Pa. Depart-

ment of State, https://www.electionreturns.pa.gov/General/Offic-

eResults?OfficeID=11&ElectionID=undefined&ElectionType=un-

defined&IsActive=undefined (last visited 11/25/2020). 

https://www.electionreturns.pa.gov/General/OfficeResults?OfficeID=11&ElectionID=undefined&ElectionType=undefined&IsActive=undefined
https://www.electionreturns.pa.gov/General/OfficeResults?OfficeID=11&ElectionID=undefined&ElectionType=undefined&IsActive=undefined
https://www.electionreturns.pa.gov/General/OfficeResults?OfficeID=11&ElectionID=undefined&ElectionType=undefined&IsActive=undefined
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were certified, and Governor Wolf signed the Certifi-

cate of Ascertainment, on November 24, 2020. 9  

 

REASONS FOR DENYING THE WRIT 

 

The Petition for Writ of Certiorari adopts whole 

cloth the arguments for certiorari by the Republican 

Party of Pennsylvania in Republican Party of Pennsyl-

vania v. Boockvar, No. 20-542 (filed Oct. 23, 2020). Pet. 

at 5. And like the petitioner in that case, Petitioners 

ask this Court to hold that the Elections and Electors 

Clauses immunize state legislatures from the state 

constitutional systems that create them and define 

their lawful powers. To reach that result, Petitioners 

further ask the Court to overrule one of its own recent 

precedents. This would be a breathtaking request un-

der any circumstance. But it is especially unjustified 

here, for a bevy of independently sufficient reasons. As 

the Secretary sets forth in her opposition to the petition 

filed in No. 20-542, this entire case is moot. Petitioners’ 

constitutional claims are not implicated here and lack 

merit. And Petitioner’s statutory arguments rest upon 

clear legal error and seek nothing more than fact-

bound error correction of a decision that is immaterial 

to the outcome of the election.  

 

For the efficiency of the Court, the Secretary will 

not repeat the elements of her opposition to the petition 

for certiorari filed in No. 20-542, which she incorpo-

rates by reference here. Instead, the Secretary focuses 

on the only unique aspect of this petition, which pro-

vides yet another independent ground for dismissal:  

Petitioners’ lack of standing to pursue their claims. 

 
9   See Attachments 2 and 3. 
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I. Petitioners Lack Standing to Bring a Claim 

under the Elections and Electors Clauses. 

 

The jurisdiction of the federal judiciary is confined 

to “Cases” and “Controversies.” U.S. Const. art. III, § 2. 

To comply with Article III, a party cannot rely upon a 

mere “generalized grievance” shared “generally with 

the public at large in the proper application of the Con-

stitution and laws.” Lujan v. Defenders of Wildlife, 504 

U.S. 555, 573 (1992). They must instead prove that 

they have suffered a concrete and particularized injury. 

See Spokeo, Inc. v. Robins, 136 S. Ct. 1540, 1548 (2016). 

 

 Petitioners cannot make that showing as to their 

Elections and Electors Clause claims. Petitioners do 

not assert they have been “singled out for specially un-

favorable treatment as opposed to other members” of 

the General Assembly. Raines v. Byrd, 521 U.S. 811, 

821 (1997). Instead, they claim that the Pennsylvania 

Supreme Court “diminish[ed] and usurp[ed] the rights” 

that the Constitution “vests in the Pennsylvania Gen-

eral Assembly” under the Elections and Electors 

Clauses, Pet. at 7, and thereby “diminish[ed] . . . their 

authority under the United States Constitution,” id. at 

8. But any such injury would inure to the General As-

sembly as a body, not to any individual legislator. See 

Virginia House of Delegates v. Bethune-Hill, __ U.S. __, 

139 S.Ct. 1945, 1953 (2019) (“individual members lack 

standing to assert the institutional interests of a legis-

lature”); Raines, 521 U.S. at 821 (six congressional 

members who challenged Line Item Veto Act as permit-

ting the president to usurp congressional power lacked 

standing because that injury “necessarily damage[d]” 

all members “equally”). Accordingly, as individual 

members of the state legislature, Petitioners do not 
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have a sufficient stake in the dispute to confer stand-

ing. Id. at 830.  

 

  Petitioners reliance on Arizona State Legislature v. 

Arizona Ind. Redistricting Comm’n, 576 U.S. 787, 799-

800 (2015) (AIRC) in an effort establish standing is 

misplaced. While Petitioners purport to represent the 

majority caucus in the Pennsylvania Senate, they do 

not assert that the Senate authorized them to pursue 

this action. More importantly, “a single House of a bi-

cameral legislature lacks capacity to assert interests 

belonging to the legislature as whole.” Bethune-Hill at 

1953-54. Absent authorization from both the Senate 

and the House of Representatives, Petitioners cannot 

seek to “vindicate the alleged usurpation of the General 

Assembly’s rights under the Elections and Electors 

Clause.” Bognet v. Sec’y Commonwealth of Pennsylva-

nia, No. 20-3214, 2020 WL 6686120, at *7 (3d Cir. Nov. 

13, 2020) (Smith, C.J.); see AIRC, 576 U.S. at 802 (Ari-

zona Legislature commenced action “after authorizing 

votes in both of its chambers) (emphasis added); see 

generally Bender v. Williamsport Area Sch. Dist., 475 

U.S. 534, 544 (1986) (“Generally speaking, members of 

collegial bodies do not have standing to perfect an ap-

peal the body itself has declined to take”); see also 

Raines, 521 U.S. at 829 (holding that individual con-

gresspersons lacked standing where they had “not been 

authorized to represent their respective Houses of Con-

gress”).  

 

 Further, Petitioners’ status as leaders of the major-

ity caucus does not bring this case within the limited 

ambit of Coleman v. Miller, 307 U.S. 433 (1933). As the 

Raines Court explained, “Coleman stands (at most . . .) 

for the proposition that legislators whose votes would 
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have been sufficient to defeat (or enact) a specific legis-

lative Act have standing to sue if that legislative action 

goes into effect (or does not go into effect), on the 

ground that their votes have been completely nulli-

fied.” Raines, 521 U.S. at 823. In other words, the leg-

islators in Coleman had standing because “a bill they 

voted for would have become law if their vote had not 

been stripped of its validity” by the claimed illegal tie-

breaking vote cast by the lieutenant governor. Id. at 

824 n.7. Coleman does nothing to confer standing on 

individual legislators who, like Petitioners here, seek 

redress for a claimed “institutional injury (the diminu-

tion of legislative power).” Id. at 821.   

  

Because Petitioners have not suffered any injury-

in-fact as individual senators and the Pennsylvania 

General Assembly did not authorize them to act on its 

behalf, Petitioners lack standing to pursue this appeal. 

II. Messrs. Cutler and Benninghoff Lack Stand-

ing to Appeal Any Order Beyond the Denial of 

Their Motion to Intervene. 

  

  Messrs. Cutler and Benninghoff lack standing “to 

seek review of the question[s] presented in the petition 

for certiorari” because they were not parties below and 

do not challenge the Pennsylvania Supreme Court’s de-

nial of their motion to intervene. Izumi Seimitsu Kogyo 

Kabushiki Kaisha v. U.S. Philips Corp., 510 U.S. 27, 34 
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(1993) (citing 28 U.S.C. § 1254) (dismissing writ of cer-

tiorari as improvidently granted); see also Pet. at i-ii 

(Questions Presented).10 

 

  But even if Messrs. Cutler and Benninghoff had 

been parties below, the standing analysis that war-

rants dismissal of the petition would be no different. 

Like the Petitioners (their colleagues in the Senate) 

Messrs. Cutler and Benninghoff have not been author-

ized to bring suit on behalf of Pennsylvania’s House of 

Representatives. Indeed, in their motion to intervene 

before the Pennsylvania Supreme Court, Messrs. Cut-

ler and Benninghoff asserted only their purported right 

to intervene as individual legislators. Pa. Democratic 

Party v. Boockvar, 133 MM 2020 (Pa.), Memo of Law in 

Support of Petition to Intervene at 12-13 (9/8/2020). Ac-

cordingly, they do not have standing to pursue claims 

under the Elections and Elector Clause either alone or 

in concert with the Petitioners.   

 

  

 
10  Messrs. Cutler and Benninghoff claim the Pennsylvania Su-

preme Court “wrongly and inexplicably denied [their] motion to 

intervene,” speculating that the denial was “possibly” done “in an 

effort to evade this Court’s jurisdiction.” Pet. at 10. But unlike Pe-

titioners, who timely filed a motion to intervene, Messrs. Cutler 

and Benninghoff did not file their motion until “close to [the] dead-

line for supplemental filings.” Appx.13a, n.11. The Pennsylvania 

Supreme Court acted well within its discretion in denying their 

untimely filing in light of the “adequate advocacy” that had al-

ready been provided to the Court and the need to resolve the case 

expeditiously. Ibid. And the court in fact denied a motion to inter-

vene filed by the Leader for the Senate Democratic Caucus the day 

before the House Leaders’ filed their motion for the same reasons. 

Ibid. This belies their baseless assertion that the Pennsylvania 

Supreme Court engaged in a “procedural sleight of hand” when it 

denied their application to intervene. Pet. at 5-6. 
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CONCLUSION 

 

  For the reasons set forth above and in the Secre-

tary’s opposition to the petition for certiorari filed in 

No. 20-542, the Court should deny the petition for cer-

tiorari. 
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