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Amos: Westinsorelard

Dooly SP - tnmate Legal Mail
POROX 780
NADH.LA, CGIA 3101

Appeal Number:. 19:13759.8
Casc Style: Amos Westmoreland v, Warden, et al

“Dustnct Count Docket No: 1:14-cv-01315-TWT

DAVID J. SMITH, Clerk of Count

Reply to: Craig Stephen Gantt, B
Phone #. 404-335-6170.
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DIS-4 Multi-purpose dismissal letter
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IN THE UNITED STATES COURT OF APPEALS

Ne. 19-13759-B

‘ verses

COMMISSIONER, OEORGIA DEPARTMENT OF CORRECTIONS

dodt X

Respondents

for the urn D “MC“!

find debetable both (1) the

= merits of an ndertying claim, sad (2) the procedural iasues that he
D00k t0 ise. See 28 U.5.C. § 2253(o)2); Slack v MeDandel, 529 U 3. 473 478 (2000). Amos
:” W - .m‘ certificats m.hmm-hw»mu
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APPENDIX B-

Eleventh Circuit Court of Appeals, Westmoreland v. Johnsen et.el., No. Judgement entered
June 11, 2020.
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IN THE UNITED STATES COURT OF APPEALS
'FOR THE ELEVENTH CIRCUIT

No. 19-13759-B

Pctitioner-Appellan,

WARDEN, | o
COMMISSIONER, GEORGIA DEPARTMENT OF CORRECTIONS,

Respondents-Appellices.

Appeal from the United States District Court
for the Northern District of Georgia

Before: GRANT and LUCK, Circuit Judges.
BY THE COURT:
Amos Westmoreland has filed a motion for reconsideration, pursuant 1o
Hth Cir. R. 22:1(c) and 27-2, of this Court’s February 25, 2020, order denying a centificate of
appealability in his appeal from the denial of his 28 U.S.C. § 2254 habeas corpus petition. Upon
review, kand_’s.moﬁon for reconsideration is DENIED because he has offered no new
evidence o arguments of merit to warmant relief. ”
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APPENDIX C-

Northern District of Georgia Order, Westmoreland v. Johnson et.el., No. 1:14-CV-1315-TWT.
Judgement entered July 31, 2019.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

AMOS WESTMORELAND, JR..
. CIVIL ACTION FILE

NO. 1:14-CV-1315-TWT

WARDEN, et al.,

Respondent._

ORDER

This kg:pmsgtnheuscoquacﬁmbyampﬁm; It is before the Court
on the Report and Recommendation [Doc. 99] of the Magistrate Judge
recommending denying the Petition. The Petitioner is serving a life sentence for

L g

 minutes later parked ; uspicious and followed the car. She observed it

T OMDERS ;& Wemorsindsks duce
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and no occupants were visible inside. The police were notified and.a-
marked patrol car arrived in the area as the bluc station. wagon was
leaving the neighborhood. The officer activated his blue emergency.
lights and siren in an effort 1o stop the vehicle; however, the driver of.
the station wagon failed to accede to the officer's signals, and instead
drove his vehicle onto Interstate $75 northbound. Additional patrol cars
joined in pursuit. The driver of the siation wagon continucd his attempt
to elude the.police, and in the process, a large screen television taken
from the Wern home dislodged from under a tarp on the roof and
crashed onto the roadway. After the police attempted a box maneuver

to stop the flecing vehicle, the station wagon exccuted a U-tumninthe: -~

median and drove into the southbound lanes of Interstate 575 where it
collided with-a Buick being driven by Robins and occupied by four
passengers. The Buick rolled over twice and landed on its side, killing
Robins and seriously injuring the front seat passenger. Both the driver
and passenger in the station wagon fled on foot and were pursued by
the-police and soon apprehended. Georgis identification cards in-the
pockets of both suspects identified the driver as appellant
Westmoreland and the passenger as appellant Williams. Items taken
from the two burglarized homes were found in their possession as well
as in the station wagon. '

Westmoreland v. State, 281 Ga.. 688, 68889, 699 SE2d 13,17 (2010).. The
‘grounds for relief stated ‘in the Petition are set forth in the Report and

- Recommendation. The Petitioner has filed Objections to the Report and
-Recommendation but fails to provide any basis for the Objections. For
‘example, the Petitioner objects to the Magistrate Judge considering the Order
of the State habeas. corpus court. His claims of ineffective assistance of
counse! based upon-a “conflict of interest™ are totally without merit. He fails
to stale any basis for overcoming the Magistrate Judge's findings of

1 ORDERS: 10 Wenmmwelendedi dixy 2
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Case 1:14-cv-01315-TWT Document 104 Filed 07/31/19 Page 303

procedural default as to the vast majority of his claims. Claims of errors of
state law by the Georgia Supreme Court and the state habeas corpus count fail
to furnish grounds for habeas relief. The Court approves and adopts the Report
and Recommendation as the judgment of the Court. The Petition is DENIED.
No Certificatc of Appealability will be issued.
SO ORDERED, this 31 day of July, 2019, =~ ="

/s/Thomas W. Thrash
THOMAS W. THRASH, JR.
United States District Judge
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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

AMOS WESTMORELAND, JR.,
Petitionsr,
CiVIL ACTION FILE

e, )
NO. 1:14-cv-1318.TWT

GLEN JOHNQON m and BRIAN
Rospondonts |

“This petition for a writ of habeas corpus having come before the court, Honorable
Thomas W. Thrash, United States District Judge, for consideration of the Magistrate
Judge's Final Report and Recommendation, and the Court having APPROVED and

ADOPTED sad recommendation, it
Ordered and Adjudged that the petition for a writ of habeas corpus be, and the

same hereby is, denied and dismissed. No Certificate of Appealability will be issued
Dated at Atlanta, Georgia, this 1% day of August, 2019.

JAMES N. HATTEN
‘CLERK OF COURT

By: /8. Walker
Deputy Clerk

Prepared, Filed and Entered
in the Clerk's Office

August 1, 2019

James N. Hatten

Clark of Court

By: 8/ B. Wa
Deputy Clerk
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APPENDIX D-

Northern District of Georgia, Westmoreland v. Johnson et.el., No. 1:14-cv-01315-TWT-CMS.
Report and Recommendation entered June 26, 2019.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

HABEAS CORPUS
28 US.C. §2254

AMOS WESTMORELAND, JR.,
GDC 1D1041629,
Petitioner,

CIVIL ACTION NO.
1:14-CV -1315-TWT-CMS

This is a pro se habeas corpus action brought by Amos Westmoreland,
Jr., & state prisoner. For the reasons stated below, | RECOMMEND that
Westmoreland's petition [1], as supplemented {87], be DEN1ED because he
~-is not entitled to federal habeas relief on any of the 62 grounds for relief that.

he raised, and I further RECOMMEND that a Certificate of :Appealability

be DENIED.
The Georgia Supreme Court summarized the facts that led to

Westmoreland's conviction and incarceration as follows:

[O]a the morning of May 17, 2007, homes belonging to
Alison Murphy and Jeanne and George Wern were burglarized
in Marietta, Georgia. Among the numerous items taken were
jewelry and a large screen television set..

~ That morning a neighbor drivingin the vicinity of the Wern
home observed two young males in a blue, older model station
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Case 1:14-cv-01315-TWT Document99 Filed 06/26/18 Page20f31.

wagon, with a blue tarp tied to the rool, and no license plate . -
displayed. The neighbor became suspicious and followed thecar.
She abserved it minutes later parked in the Werns' driveway; the
car doors were open and no accupants were visible inside. The v
police were notified and a marked patrol car arrived in the avea )
as the blue station wagon was leaving the neighborhood. ‘The
officer activated his blue lights and siren in an effort to stop the
vehicle; however, the driver of the station wagon failed to accede
to the officer's signals, and instead drove his veliicle onto
Interstate 575 northbound. Additional patrol cars joined the:
pursuit. The driver of the station wagon continued his attempt

“to elude the police, and in the process, a large screen television. -
taken from the Wern home dislodged from under a tarp on the
roof and crashed onto the roadway. After the police attempteda -+
box maneuver to stop the fleeing vehicle, the station wagon.
executed.a U-turn in the median and drove into the southbound . .~
lanes of Interstate 575 where it collided with a Buick heing driven. ¢ -
by [Barbara Turner] Robins and occupied by four passengers.”

“‘The Buick rolled over twice and landed on its side, killing Robins
and seriously injuring.the front seat passenger. Both the driver
and passenger in the station wagon fled on foot and were pursued
by: the police and soon apprehended. Georgia identification

¢ards in the pockets of both suspects identified the driver as

_appellant Westmoreland and.the passenger as appellant {John

Edgar] Williams. Ttems laken from the two burglarized homes

were found in their possession as well as in the station wagon.

Westmoreland v. State, 699 S:E.2d 13, 16-17(Ga., 2010) (footnote omitted).
In ad__di‘t;i'on, “[t]he evidence at trial established that the pursuing vehicles did
not exceed the posted speed limit.” Id. at 18 n.3. |
Westmoreland and Williams were jointly indicted, tried, and
convicted. See id. at 16. Both were found guilty of burglary-(two counts),
at!empting..tc) elude a pursuing police -officer. (iwo. counts), opera'ting, a

2
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~Case 1:14-  315.TWT Documem 99 Filed 06/26/1  age 30f 31

vehicle without a secure load, felony murder predicaled on burglary, felony
~_murder predicated on attempting to elude, and obstruction of a police officer.
See id. at 17 n.1. Westmoreland wag also found guilty of reckless driving,
homicide by motor vehicle, and serious injury I:_:__y motor vehicle, See id.
‘Both defendants were sentenced to life in prison for felony murder while in
the commission of a burglary, and Westmoreland received a consecutive 15-
year sentence for serious injury by motor vehicle and concurrent 12-month
terms on the misdemeanor counts. See id. *“The remaining counts were

merged or vacated by operation of law." Id.

David Marotte. Thismmotion was amended twice to raise additional issues by
ﬁiew' counsel, Louis Turchiarelli. When that motion was denied,
Westinoreland appealedithrough a third attorney, Carter Clayton.

On direct appeal, Westmoreland contended that (1) “the evidence
adduced at trial was insufficient to prove felony murder because the death of
the victim was not committed ‘in {hév‘cdmiiﬁssibn‘. of the burglary, but after
‘the burglary was completed axia__;he was attempting to flee,” (2) “the trial
court abused its discretion because it improperly abridged his right to cross-

examine one of the investigating officers concerning Cobb.County’s vehicle
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Case 1:14-ov.01315-TWT  Document 98 Filed D6/26/18. Paye 5of 31

and to find Westnioreland wuilty of a lesser 6ffense” nnd (B) post-conviction.
counsel’s failure to attach the Cobb Cuﬁn‘ty veliicle: pursuit policy had not
prejudiced Westmoreland because there was “no reasonable probability that
such’evidence, had it been introduced, would have resulted in a favorable
mling.on the méti_on for h'new't’ri;;_l,“ Id. at 19.

After “Westmoreland's conviction became final on October 25, 2010,

.+ he filed an extraordinary motion for a new trial in the Georgia trial court.

on May 2, 2011." Westmoreland v. Warden, 817 F.3d 751, 754 (11th Cir..

2016). Shonly after “[t)he state trial court denied the motion on the merits
on June 9, 2011,” Westmoreland “filed his state habeas petition on October
28, 2011, Jd. ‘And, while his state habeas petition was still pending,-
Westmoreland initiated this case by: signi_ng_,a,nd;:“fﬁ'l’ing” a federal habeas
petition on April 25, 2014. See [1) at 68.

Warden Johnson moved to dismiss Westmoreland’s federal habeas
petition on the grounds that it was untimely and/or that he had failed to

exhaust all available state remedies. See [11].

In October 2014, Magistrate Judge E. Clayton Scofield I1I entered a
Final Report and Recommendation recommending that the case be

dfsmiss"d*as-ﬂﬂﬁmely.'Wfthouft‘reaching'the_issuei,of,ékhaustion; See [22).
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In December 2014, the Honorable Thomas W. Thrash, Jr. dismissed

this case, stating that:
Although: the Petitioner appears to argue that the one year
limitations period was tolled while his pro se extraordinary
‘motion for new trial was pending, he does not address the
‘Respondent’s claim that this action was ‘filed while the
Petitioner’s state habeas corpus action was still .pendmg;_-_».:_f Cee
Indecd, that is undisputed. Therefore, this action should be
dismissed for lack of exhaustion of state court remedies.
[26] at 1.
In March 2016, the Eleventh Circuit reversed and remanded,
concluding that “[t]he District Court held that the petition was untimely
based on the limitations penod in 28 U.S.C: § 2244(d)(1).” Westmoreland,
817 F.3d at 752, The Eleventh Circuit concluded that “[t]he District Court
dismissed Mr. Westmoreland's petition without properly considering the
effect of the extraordinary motion for a new trial” and observed that *{t]he
state bears much responsibility for this mistake,” because the state omitted
that pleading when filing the record and then objected when Mr.
Westmoreland twice moved to have that motion added to the record before
this Court. Id. at 754. |
The Eleventh Circuit noted that, on appeal, the state “concede[d] that

‘the petition was timely filed’ because the ‘one-year [federal Jimitations]
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Case 1:14-cv-01315:TWT Décument99 Filed 06/26/19 --age 7 of 31

‘period should have been tolled while the extraurdinary motion for new trial

was pending in the Georgin courts.™ Id. (quoting the state’s Brief). And the

 the means to decide the timeliness issue correctly the first time around.” Jd.

The Eleventh Circuit “decline[d] the state’s invitation to consider the
exhaustion issue” on appeal. Id. at 755. Rather, the Eleventh Circuit directed
this Court, “[wjhen consideﬁn_g the exhaustion issue on remand, .o - [t0]
determine whether cause and prejudice excuse any possible failure to
exhaust,” and, “[i)f not, [whether] a stay and abeyance is proper while Mr.
Westmoreland exhausts state remedies.” Id.

Judge Thrash ordered that the mandate of the Eleventh Circuit be
made the judgment of this Court, see [41], and denied Warden Johnson's

Warden Johnson filed a Renewed Motion to Dismiss Petition for Lack

of Exhaustion. See [44]. I entered a Final Report and Recommendation

recommending that the motion to dismiss be granted, but subsequently

vacated my recommendation when Warden Johnson filed a notice
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‘acknowledging that Westmoreland's state habeas case had finally renched its

end. See[47], [49] & [50).
This matter is now before me on Westmoreland's petition 1}, as

supplemented to add three additional grounds for relief [87]. Warden

Johnson's Second Amended Answer-Response [91] and Brief [01-1], and
. Westmoreland's 103-page singled-spaced “Rebuttul and Supporting Brief”
(i.e., Traverse) |92},

1 have construed Westmoreland's filinge liberally because he is

proceeding pro se. See, e.g., Dupree v, Warden, 15 F.:ad 1295, 1299 (1ith

grounds for relief verbatim.

(1) “Substitute Appellate Circuit Defender failed to raise conflict of
interests with the Cobb County Circult Defender’s Office.” [1] at
6;

(2) “Substitute Appellate Clicuit Defender fafled to review the entire
record to raise core constitutional violations on Petitioner's ounly
appeal usof right” [1]at 7 _

(3)  “Substitute Appellate Counsel sent Petitioner a letter stating that
as of 6/28/10 Petitioner’s case was final and Petitioner had 4

years o challenge conviction by way of Habeas Corpus
Petitioner filed an unsuceessful Motion for Reconsideration to
the Georgin Supreme Court,  Counsel failed 1o withdraw in
writing and Petitioner had 10 days to file the motion.” 1) at B;
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(4) “Throughout the habeas proceeding P.ﬂ*“*?ﬁ?;eggison (Due
| several grounds and/or claims of constitubiona’ i1 O the lower
Process) in which the Georgia Supreme Court 35“;“ Civil Rights
court’s decision. Petitioner filed a 42 UﬁC §19 }? Georgia
Action against (13) public officials, including t ‘;{, ,7{5 Process
Supreme Court Justices standing on 6/28/ 2010. d“ | habeas
claims raised include grounds raised in State and Federal |

corpus.” [1] at9;
b Con Janu 10, 2008, Petitioner
(5) “After makeshift arraignment on January 10, 2008, FERHUUHR
> was appointed several public defenders until trial cor{lm_?med-?n
10/20/08. On 1/30/08 an impermissible conflict of interest was
imputed to the Cobb County Circuit Defender’s Office. [1] at10;

(6) “Trial Court did not adequately appOinttef{eCtiYe assistance of
counsel during pre-trial detainee stage. Petitioner was appointed
multiple Cobb County Circuit Defenders assisted by (Mary Pope)
<Circuit Defender Representative> prior to Petitioner’s capital
felony trial. Trial Court failed to initiate an inquiry into the
existence of conflict.” [1] at 11;

(7) “Petitioner was denied the right to be present at critical stage
when he was held in a small, cold confinement cell on 1-10-08

while initial public defender waived formal arraignment. Days
later, an undisclosed conflict occurred and initial publicdefender
‘was abruptly removed from the case. Consequently, after
multiple undisclosed impermissible conflicts of interest occurred
with the Cobb County Circuit Defender’s Office, Petitioner saw
his Indictment 2 weeks prior to capital trial.” [1] at 12;

(8) "“On 1-10-08 Petitioner was absent from makeshift arraignment
which was waived by initial appointed circuit defender. On 1-30-
08, a conflict occurred and Gary Walker was appointed to the
case. On 4-30-08, counsel requested and was granted a
withdrawal citing ‘personal problems.”  Counsel never
,estal3hsh_ed any type of communication with petitioner or
provide[d] petitioner with discovery, indictment, or his corvxﬂéict.””

[1] at 13;
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/

. ) » Petitioner's
(9) “Counsel was appointed less than jo days prior to '{ifxl:l:l;g?e;ﬂ
capital felony trial: At the time of counsel's appoimments 0
previously filed motions by Circuit Defender's Office (in ation.
Motion to Hire an Independent Investigator to aid in PEp aC uit
of the defense) were disregarded. Counsel was 4™ Circ
Defender in 8 months due to conflict.” [1] at 14;

(10) "Trial counsel was previous law clerk for Milton Grubbs (Trial
Court's husband), and the conflict or possibility of a conﬂ ict was
never properly raised by Trial Court or 'c-punse:l. | "_I'rhe issue was
elicited by Trial Counsel after trial during Motion for New Trial
Hearing. Exercising due diligence, Petitioner found counsel was
previously an associate @ Grubbs & Grubbs with Trial Court and
husband.” [1] at 15;

(11) *“Trial counse! practiced law.and ‘was an officer of the Court for

| 30+ years in Cobb County and had never, until Petitioner's case,
stood a case in front of Trial Court. Issue was never properly
raised to assess the possibility of a conflict; especially
considering the limited time to prepare, 40% of counsel's cases
were criminal, the complexity of the possible defenses and
severity of the punishment,” [1] at 16;

(12) “Afer triad counsel’s appointment, Petitioner advised counsel

that he had never s[een] his Indictment. Counsel sent
Indictment by U.S. Mail. Petitioner received Indictment 2 weeks
prior to his capital felony trial. Counsel never went over the
Indictment with Petitioner.” [1] at 17; )

(13) "leul Court neglected to disclose several possible conflicts on
record that might reasonably be questioned or considered
relevant for disqualification purposes. a). Trial Court's daughter

-was»k»:lled in a[n] auto-related accident + b). Trial Court and her

late husband were previous law associates with Trial Counsel.”

10
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Case 1:14-¢v-01315.TWT Document 99 Fil

R i . On
(14) On 10/14/08 a pretrial motion hearing was conduc:g,gvene
10/17/08 a secret, undisclosed premal heanng was1 : (Circuit
with Trial Court, Prosecutors and (4) Defepse Counsg [ aut
Defenders) to discuss capital trial relate}d 355;13?. l:’etlg“;?gxlf;[el.e]
hsent from such hearing, and the results of the hearl er
not & through either Trial

not made known to Petitioner, verbally, n eil .
Counsel[], Trial Court, the State, or through valid transcripts.

Transcripts show that hearing did in fact take place.” (1] at 19;

(15) “Prosccutors stated in pretrial motion hearing t.'hat thg state
[would] not plac[e] any medical examiner photos Into gwdence.
‘The medical examiner photos were later placed into evidence by
the prosecution during trial (over defens[e] objections).” [1] at.
20;

(16) "“Irial counsel reluctantly adopted special demurrer challenging
a void count in the Indictment. During initial pretrial hearing,
counsel adopted withdrawal of said motion for tactical purposes.
Counsel offered absolutely no evidence or defense to substantiate
the tactic to influence the jury to find pelitioner guilty of a lesser
offense.” [1] at 21;

(17) “Trial counsel[] were advised at motion hearing by trial court
that no (2) counsel[] could argue an issue with their respective
co-counsel.  During closing arguments, both trial counsel[]
showed their confusion on the ruling. Pelitioner's co-counsel,
Rick Christian, never verbally, constructively or suf ficiently
assist{ed] the defense.” [1] at 22;

(18) Both of petitioner's trial counsel[] (circuit defenders) fail{ed] to
raise conflict of interest; with the circuit defenders being the 4
and 5™ court appointe[d] to represent petitioner within 8 months
dx.xe to conflicts with the Cobb County Circuit Defenders Office.

- Rick (;llri.?tian was petitioner’s 5' circuit defender, sent lhr‘ough
the Circuit Defender's Office to observe trial, Nonetheless
~counsel[] were inexperienced in capital felony cases.” [1]at 2';;'
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(19) Trial counsel(] failed to raise conflict of interest considering the
burden to represent ‘petitioner without expert or private
investigator or such experience or funds to hire such assistance

o propel petitioner's defense. State expert witness (Cobb County
Police Officer/ accident reconstructor) I-x_:cid_e_m..Reportéwa'sipartfz
of discovery.  Petitioner was provided incident report after

Motion for New Trial was denied.” [ 1] at 24;

(20) “Trial counsel met with petitioner on (3) separate occasions for

(3) hours respectfive)ly and failed to g0 over any discovery
evidence, any trial strategies or tactics, or the
Indictment. Petitioner saw a]) of the state’s evidence for the first
time during capital felony trial. Counsel[] did not offer  any
‘evidence in aid of the defense, considering petitioner facing life
imprisonment.” [1] at 25;

(21) "Minutes Pprior to trial prosecutors violated petitioner’s due

(22) “Trial court neglected to inquire into whether the jurors were
exposed to pre-trial publicity in the case, Petitioner's case was
exposed by media (newspaper and news station outlets).
Separate articles concerning 8 auto-related fatalities included
Petitioner’s name and description of the charges.” [1] at 27,

(23) “Trial court ruled minutes prior to tria] that the Pursuit Policy
- would be the highest and best evidence. During cross-
examination concerning the policy and procedure for pursuing a
vehicle with the call that they received. The examination wag
objected to by the state and sustained on relevancy issue, The

trial court ruled the policy would be the highest and best

12
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cvidence. The trdal court failed 1o order disclosure of evidence.
(1] at 28; |

(24) “Trial court abused discretion nd_ allowed the prosecutors
(state) to dictate the entive trial. “Trial court allowed evidence to
be presented during the state’s opening statement, over
“objection. The entire videotape of the police pursuit w:as,.{)‘if}'?f,
;,durin«g the sia_le‘:éé;'ﬁmninn.- "‘.‘d c?&'il?k’_"-(“f was ig;‘!ml!‘tﬁd- nto
evidence later, during capital felony trial.” [ Jat29;

(25) “Trial counsel(] failed to obtain the Police Chase Policy rcqx,ags?gd

- by petitioner prior to trial. Both circuit defenders were advising

petitioner during trial that they were attempting to obtain the

document. After trial, counsel revealed he sent co-counsel, then

‘co-counsel['s] secretary or assistant to retrieve the policy, and he

had never read the policy. Co-defendant[’s] counsel had the
policy: and he didn't plan to get the policy.” [1] at 30;

{26) °“Trial counsel ne_glécted to request a proximate cause or
intervening cause jury instruction in regards to felony murder:
and vehicular homicide.” [1] at 35

(27) “Trial counsel instructed the jury during defensive closing

arguments to find petitioner guilty of several serious felonies
without securing petitioner’s consent, permission or approval of
this tactic (including 11 of 14 indicted crimes).” [1] at 32;

(28) “Trial counsel changed h is reasonable doubt requested charge ‘to
help the jury commissioners out.™ [1] at 33; |

(29) “Trial counsel(] failed to make timely objections to several
improper statements made by the prosecutors and co-
defendant’s counsel (¢ircuit defender) during closing arguments.
Disparaging Petitioner at a critical stage. Co-defendant’s counsel
Circuit. Defender used defense closing argument to disparage
_?et’rtip:;gr by blaming the entire case on Petitioner in front of
Jury.” [1] at 34; |
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(30) “During  closing  arguments, the p',‘?smu;n;sl ; m’mgiﬁ‘ilci
influenced the jury on 1) what consist o ?"n')bout the
(hurglary), 2) about - police ﬁxpccl{mcy ' and‘ 3) ?}‘ County
continuation of the acts because Petitioner was in Co )) b
“our county.”  Also during closing arguments, ;llc pr.'r.;scull on
misled the jury on what consist of felony murder predicatec ¢
burglary.” 1] m a5:

(31) “Trial court abused discretion. when she denied Pel:ilo;lcr;‘
[mation for a) directfed] verdict on .feluny'murder (butg ary
count because it wag clearly {in]sufficient 0"“"{"“ lo support a
conviction that the burglary conlinued until t:he homicide
occurred. The burglary was clearly and _lcgal!)' co‘!np]ete;whe!?
Petitioner entered the dwelling without authority with the intent
te commit a felony or a theft.” [1] at 36; '

(32) "During trial, the trial court advised attorneys not to object.or
interrupt her charge 1o the Judges of the Law and Fact.?. The
charge was extremely long ang counsel(] failed to object to
several objectionable issues. The jury asked for a recharge, a.
writlen interpretation of the law and how it pertains to a case,
and when did the commission of the burglary conclude. Trial

court gave a partial recharge advising jury to remember charge
from the previous day.” [1)at 37,

(33) “Irial court abused discretion when she charged the Judges of
“the Law and Facts on felony murder predicate[d] on burglary.
The charge was clearly confusing. The Jury asked for written
interpretation of the law and ‘when did the commission of the
burglary conclude?’ The inquiry wasn't answered and trial court
allowed it to disgipate. The confusing charge was distinguishable
from the evidence presented in the eage,” (1] at 348; ”

(34) “The c_hargc of law 10 the triers of fact on Felony Murder
{ Burglary): “The Iwmicidcfmust have heen done in ca rrying out
~ the unlawful act, . | Itis not enough that the homicide occurred

| burglary was attempted or

Soon, or presently, after the
commitied. A homijcide is committed in_carrying out burglary

14
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when it i committed by the stetised while engaged in the
performance of any acl tequired for the full éxecation of the.
burglary”  The jury anked when did the commission of the
burglary conclude. e burglary was complele when petitioner

entered dwelling.” [1] at 4y:

“Indictment (076020) alleges (2) counts of Attemipting to Elude,-
and a count of Felony Murder predicateld] on Attempting to
Elude. The Indictment dofes] not [illegible | which Attempting
to-Elude serves as the underlying felon| y] for the Felony Murder.
Petitioner was convicted on all (3) counts.” [1] at 40

(36) “lndictment (076020) alleges (2) counts of Burglary, and a Count
of felony murder predicate(d) on Burglary. The Indictment does
not clfJicit which Burglary serves as the underlying felony for
Felony Murder. Petitioner was convicted on all (3) counts.” {1]

at 41;

(38)

{37) “Vehicular homicide count void where it fails to establish each
and every essential element of the crime charged, predicate[d] on
‘Reckless Driving as in Count 11" The Indictment fail{ed] to
establish a violation of statutory law, failled] to establish what

degree, failled] to establish felony or misdemeanor, failed to
establish each and every essential element in'a single count.” [1]
at 42;

(38) “Vehicular homicide predicate[d] on Count 11 (Reckless
Driving); Serious Injury by Motor Vehicle predicate{d] on Count
11 (Reckless Driving); Reckless Driving Count was merged into
15 year consecutive sentence on Serious Injury by Motor Vehicle,
predicate[d] on Reckless Driving.  Vehicular Homicide
predicate[d] on same Reckless Driving Count was merged into
Life Sentence (Felony Murder).” [1] at 43;

(39) “Petitioner was indicted, tried, and convicted on (2) counts of
Felony Murder, all underlying felonies supporting’ Felony
Murder counts, and Vehicular Homicide and there was only one
death involved.” [1] at 44;

15
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(40) “Petitioner was indicted. tricsd, -convicted, and sentenced on 7
- counts of Tithe 4o (Uniform Koad Rules); O.C.GA: and 8"3"
times spurred from the vehicle pursuit; valid statute 40-6-6{d)(1)
& d(2) applies to polivies and causation, and proper law
enforcement. procedures.  The  proper  law enforcement
procedure on §-17-07 was vehicle pursuits were prohibited for
burglary.” {1] at 45;

(41) “During Motion for New Trial hearing, trial court threatened
initial appellate counsel that she would recess pr:;;x:%miingﬁ"{ a
later dste. When appellate counsel was actively examining trial
counsel about failing to obtain the pursuit policy after the court
had ruled it to be the highest and best evidence. Trial Court also
openly expressed and intimate{d] her personal opinions on the

scope of what a high speed chase consisted of to her.” [1] at 46;

(42} “During Motion for New Trial, prosecutor advised initial
appellate counsel that the state realized that ‘counsel had a
certified copy of the policy. So defense-subpoenaed witness
testimony was not necessary. The witness was initially

subpoenaed to testimony to the validity and effectiveness of the

policy presented. The evidence presented was outdated and did

not reflect the policy active on 5-17-07.” [1]at47;

(43) “Initial appellate. Circuit Defender was ineffective when he
advised the Court that the state told him that they realize[d] that
he had a certified copy of the policy, i[mplying] that defense-
subpoenaed witness testimony was not necessary. Counsel
proceeded with the state’s concessiol _without countervailing
proof or argument. The witness (Record Custodian) was initially
‘subpoenaed. o testify to the validity and effectiveness of the
ﬁidgncei attached to Motion; which was subsequently outdated.”

1] at 48;

Motion for New Trial, Trial Court
inue the commission of the burglary
‘Res Gestae[]' was not instructed to

(44) “In denying Petitioner's
applied ‘res gestae(],’ to cont
until the homicide occurred.

16

Scanned with CamScanner.



‘Case 1:14-¢v-01315.1WT  Document 99 :{vﬂed oai26h . Saye 1l

the J f the Law and Facts. The elements in the Tes
g:stac:'[?gfx;;}gcg;m are very distinguishable from the f‘ekig}
Murder in Commission of Burglary Charge/Instructions lo the
Judges of thé Law and Facts. Conclusion of Burglary was
questionable.” [1] at 49;

(45) “Denying Petitioner’s Motion for New Trial, the judgg.m}ed;she
didn’t allow counsel to cross examine officers concerning the
policy because there wasn't a copy presented to thg jury, an d
there was absolutely no disregard by the officers ‘during the
chase.’ A certified copy attached to the Motion for New Trial
would not have revealed any. The policy was not relevant. The
policy was the ‘highest and best evidence’ of what it :__‘»j;(!{ﬁ?{!f%?d;
The policy in effect on 05-17-07 prohibited officers to initiate or
gontinue a pursuit.” [1] at50;:

(46) “In Order denying Petitioner’s Motion for New Trial, Trial CO%lﬂ
ruled that the chase videos were admissible; the question wasn't
an admissibility issue per se, the error raised was that;-:“th.e
videotape of the chase was improperly played during the state’s

‘opening statements. The video, along with several others, w{as]
admitted later in capital trial.” [1] at 51;

(47) “After denial of Motion for New Trial, Petitioner discovered
~ evidence and presented it to the initial appellate counsel. A
conflict arose and Petitioner constructively questioned counsel's
performance.  Counsel was substituted for lawyer/client
understanding prior to direct appeal, Attorney failed to provide
Petitioner with transcripts, post conviction investigative reports;
or what issue[s] were being raised on appeal.” [1] at 47;

(48) “The Georgia Supreme Court abused discretion by adopting and
~ applying ‘res gestac[]' to continue the burglary until the
homicide. ‘Res gestae[]’ ‘was not instructed to the jury during

trial and is very distinguishable from the Felony Murder

predicateld] on the Burglary charge to the Judges of the Law and
Facts.” [1]at4q8;

17
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(49) "The Georgia Supreme Court abused discretion by quoting a case

law to confusc a layman "to adopt the argument that the burglary
was complete when defendant left the building would eliminate

burglary as an underlying felony .. .. Petitioner has adopted this
argument to the Geargia Supreme Court.” [1] at 54;

(50) “The Georgia Supreme Court neglected (o properly interpret (2)

state statutory laws by strategically: omitting unambiguous
language, using ellipsis and quotations to  distort [the]
legislature’s intent and confuse a layman. The Court has never
omitted language when applying either state statutory Jaw{] in
-any case prior to Petitioner’s.” [1] al.55;

(51) “The Georgia Supreme Court applied cases in which the factual

and essential elements of the crimes differentiated from the facts
‘of Petitioner’s case, with distinguishable evidence respectfully.

The stare decisis/case law does not el{Jicit a police pursuit policy
violation or intervening cause defense. Unreasonabl[y] applied
Federal Law according to the facts and evidence in the case.” (1]

at 56;

(52) “~The Court abused its discretion when it equivocally ruled in

(53)

Division 1 that “the policy alluded to was not presented to the
jury and is not contained-on the record of appeal. Accordingly,
that material does not:factor into our evidentiary review.” In
Division 3, the Court ruled “we found no reasonable probability
that such evidence . . . would've resulted in a favorable ruling.”

(1] at57;

“The Court abused discretion by ruling <in Footnote> ‘that
evidence at trial established that the pursuing vehicles did not
exceed the posted speed limit.” The Footnote was equivocally
used in a statute that stated the officers could disregard certain
specified rules of the road, but the officer must drive with due
regard for safety of all persons. The chase exceeded posted speex

limit: Policy({’]s not in statute. Speed of the chase was not elicited

as a pruper law enforcement procedure on updated policy.” [1]

at 58;
18
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(84) “The Georgli Supoenwe Contt abuised Hs discretion by holding
’*le il eourt disd not eer whien 1 limited Petitiones’s ability to
evoss examing eftiess rogurding Lhie pobley; the Contexposed an
ineffective assistanee of counsel elabm for sibandoning Hine of
quentioning. The Motion in Limine Tiled mibmites prios to 1rial
antomatically prowervedd objection for appeal.” Lilatso;

(85) “"The Geongia Supreme Court madeag inreasonable decision by
holding that trial counsel testified he was familiar with the pohicy
anmd was not ineffectivefor failing to praperly investigate the
pursuit policy: counsel testified that hie was attempting Lo obtain

the policy during trial; he also revealed he never read the policy
and didn't attempt to obtain it {1] at 6u;

(56). “The Georgia Suprenie Court made an unreasonable decision by
holding that trial counsel was not ineffective for failing to obtain
a_copy of the pursuit policy for defensive purposes; Petitioner
requested that policy. Co-defendant{'s] counsel had a copy of the
policy in his archives. Counsel offered no evidence to

substantiate his trial strategy.” [1] at 61;

(57) “The Georgia Supreme Court made an unreasonable decision by
ascertaining that initial appellate counsel was not ineffective for
attaching an incomplete policy to Petitioner’s Motion for New
Trial; the updated policy which was attached to appellate Brief
by Substitute counsel prohibited chases for burglary and clearly
state[d] Policy 5.17 was being modified to reflect a change.” [1]

at 62;
(58) “Trial Court and the Georgia Supreme Court unscrupulously
" abused their discretion because through discretionary review,
they cannot prove beyond a reasonable doubt that had the
‘carrect policy been properly presented by any attorney, that tlje
outcome of capital felony trial or Motion for New Trial would still
be in favor of jury's verdict on Felony Murder (Burglary).” [1] at

63;

19
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(59) :Aﬁ?" the Georgia Supreme Court decided that the policy
alluded’ to was nat presented af trial or on the record of appeal,
therefore it did not factor into their evidentiary review, Petitioner
filed Extraordinary Motion for New Trial based on newly
discovered evidence; the Trial Court ruled that Petitioner didn't
prove that evidence was newly discovered, and relied on the
Georgia Supreme Court's decision in Division 1 and 2 on

Petitioner's direct appeal.” 1] at 64;
(60) “Petitioner was deprived of the right to a hearing after 1

d‘_fmi"?‘Plcﬁding pursuant to state law. The state habeas court
failed to meet the requirements of 0.C.G.A. § 9-14-47.” [87] at

15;:

(61) “The state habeas court failed to meet the requirements of
0.C.G.A. §§ 9-14-48 and 9-14-49, when it adopted the proposed
’ﬁ;al order verbatim which was arbitrary and capricious.” [87] at

(62) “SPOLIATION.” [87]at 15.

‘Having just quoted verbatim Westmoreland's numerous grounds for
relief, it:.is.Mrth_.notingﬂwt;the offered no other fg_ct_ugl_:\_sugpért_ for them in
his petition. This is significant because 'Ih]hbeas corpus petitions must meet
heightened pleading requirements.” McFarland v. Scott, 512 U.S. 849, B56
1994) (citing 28 U.S.C. foll. § 2254, Rule 2(c)). “The § 2254 Rules . ..
mandate *fact pleading’ as opposed to ‘notice pleading,” as authorized under
Federal Rule of Civil Procedure 8(a). Coupled with the form petition ..., the

federal rules give the petitioner . . . ample notice of this difference.” Borden
v. Allen, 646 F.3d 785, 810 (11th Cir. 2011).
20
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. “The reasan for the heightened pleading requirementf“‘f?ﬁ
pleading-is obvious. Unlike a plaintiff pleading a case under
‘Rule 8(a), the habeas petitioner ordinarily posscsses, or has
access to, the evidence necessary to establish the facts supporting.
his collateral claim; he necessarily became aware of them during
the course of the criminal prosecution or sometime
-afterward. . .. Whateverthe claim, . . . the petitioner is, or should
be, awarc of the evidence to support the claim before bringing his

petition.
Id. 1 have accordingly focused on those facts included in Westmoreland's

petition, and not those he added for the first time in his 103-page Traverse,

see [92], which he untimely filed, see LR 7.1(C), NDGa., only after Warden

see [91 & 91-1). See Auvenshine v. Davis, No. 4:17-CV-294-Y, 2018 WL

© 2064704, at 4 (N.D. Tex. May 3, 2018) (“{N]ew legal theories and/or factual
issixes;_raisedjfor the first time in a reply brief need not be considered on
federal habeas review."); Foster v, Sec’y, DOC, No. 2:12-CV-128-FTM-38CM,
2015 WL 518807, at **5, 7 (M.D. Fla. Feb. 9, 2015) (“Petitioner’s arguments

contained in the Reply were not presented in the Petition and therefore did

that arguments raised for the first time in a reply are improper. . . ..[Tlhe
Petition does not contain any additional facts or argument supporfing
Ground Two. Instead, Petitioner raises additional facts and argument

21

Scanned with CamScanner




Case 1:14-0v-01315. TWT Document ¥9  Filed DG/26/19 Page 22 of 31

improperly in his Reply, which should not be considered.” (citing Herring v.

Secretary, Dep't of Corr., 497 F.3d 1348, 1342 (1th Cir.am),rg;))}; see also

Dec.11, 2001) (affirming, in § 2255 proceedings, district court's refusal to
consider issue raised for the first time in reply to government's answer-
response)

For Westmoreland's benefit, I will summarize some other. general

particularly sa‘l’icnt;_i’én this case.

the judgment of a State court” may be granted “only on the ground that he is

in custody in violation of the Constitution or laws or treaties of the United
States.” 28 U.8.C. § 2254(a) (emphasis added). Cousequen'tlyi,: claims that a

state trial, a state appellate court, or a state habeas court erred in.applying

state law is beyond the scope of federal habeas review. See, e.g., Wilson v.

Corcoran, 562 U.S. 1, § (2010) (“[1]t is not the province of a federal habeas
court to reexamine state-court determinations of state-law gquestions.”)
(quoting Estelle v. McGuire, 502 U.S. 62, 67 (1991)).

A prisoner who wishes to seek federal habeas review must generally:

first “exhaust]] the remedies available in the courts of the State.” 28 us.C.

22
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$2254bX 1MA). As an instial matter, 1)

v prisemet mast 'fairly present’ his

chaien]s | in carh appr: Dpane state (it lincluding @ state supreme coney with

wers-of discretionary 1Y review), therehy alerting that crart 1 the federal

US. 27, 29 (2004). And 2
omurts one full opportunity to resolve any
cnmsttutional issues by invoking «wme omplete round of the State’s
established appellate review pricess.* OSullivan v. Boerckel, 526 U.S. 838,
845 1999). "I a petitioner does Bot satisfy the procedural requirements for

bringing an error 1 the state ovurt's attention-whether in trial, appellate, or

habeas proceed ings, as state law may require uire~procedural default will bar
federal review.” Magwood v. Patterson, 56 U.S. 320, 340 (2010).

on the merits of the prisoner’s federal constitutional claims, Under federal

An application for a writ thabeasoorpus on behalf of a
perton in custody pursuant o the judgment o  Spe o 012

23;2;
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(1) resulted in a decision Uit was contrary ta, or involved
an unr(‘ﬂﬂ("lﬁhk‘ ﬂ;""nc“l‘,i““ ()’.{‘f.l’(;‘-lll‘.lyv%rﬁhk'i&hﬁﬁ l‘ﬂ"t’l‘ai
law, a8 determined by the Supreme Court of the United
States; or | -

(2) resulted in o decision that was based on an
unreasonable determination of the: fucts in light of the
evidence presented in the State court proceeding,

- 28 U.S.C. § 2254(d).

.Sﬁ.xtably. when § 2254(d) applies in tandem with a Supreme Court case
that itself requires a deferential standard of review, including, for cxa mple;
Strickland v. Washington, 466 U.S. 668 (1984), which governs ineffective
assistance of counsel claims, the state court’s decision on the prisoner’s
constitutional claim is subject to “doubly deferential judicial review” by the
federal habeas court. Knowles v. Mirzayance, 556 U.S. 111, 123 (2009).

Moreover, in a § 2254 proceeding in federal court, “a determination of
a factual issue made hy a State court shall be presumed to be correct,” unless
the prisoner rebuts that “presumption of correctness by clear and convincing
evidence.” 28 U.S.C. § 2254(e):

*1f this standard is difficult to'meet, that is because it was meant to be.”
Harrington v, Richter, 562 U.S. 86, 102 (2011). The federal habeas statute,

malfunctions in the state criminal justice systems, not as a substitute for

243:
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ordinary error correction through appeal.” Id. at 102-03 (internal quotation
marks omitted). Thus, “[a}s a condition for obtaining habeas corpus froma
federal court, a mﬁteﬁﬁmnﬁt must show that the state court’s ruling on the
claim being presented in federal court was so lacking in justification that
there was an error well understood and comprehended in existing law

With that in mind, I turn to each of Westmoreland's grounds for relief.

‘Westmoreland's grounds 1, 2 & 3 were considered and denied on the
merits by the state habeas court. See [45-6] at 8-9. Each is.an ineffective
assistance of appellate counsel claim, where Westmoreland needed to
passim. The state habeas court determined that Westmoreland offered no
Widence:;in_:sgppon of these grounds during state habeas proceedings and
thus did not meet the Strickland standard. See [45-6] at 7-8. Because the
Strickland standard applics in conjunction with § 2254(d), my review must
be “doubly” deferential and “[t]he question is whether there is any

reasonable argument ‘that counsel. satisfied Strickland's  deferential

standard.” Richter, 562 U.S, ot 105, The state habeas court’s decision easily.

passes that threshold..
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-*Wesmmmlimd's.grtmnd 4 is nat ‘onehe presented to the state courls,
80 it is procedurally defaulted and thus no basis for federal habeas relief. See
Magwood, 561 U.S. at 340."

‘The state habeas court determined thal Westinoreland's ground 5 was
procedurally defaulted because he failed to raise it on direct appeal as
required by state procedural rules. See [45-6] at g-10. Consequently; the’
state habeas court denied relief on this ground. In his federal filings,
Westmoreland has not demonstrated that the state habeas court erred in its.
decision, or that “cause” and “prejudice” or a “fundamental miscarriage of
justice” entitle him to overcome his procedural default. See Murray v.
Carrier, 477'U.S. 478, 488 (1986); Coleman v. Thompson, 501 U.S. 722, 750
(1991). ‘See also Mills v. United States, 36 F.3d 1052, 1055 (11th Cir. 1996)

(A fundamental miscarriage of justice occurs when “a constitutional

1At this stage, Westmoreland does not have the option of returning
to state court to exhaust this claim, because it would be deemed successive
‘under state habeas law. See 0.C.G.A. § 9-14-51; Tucker v. Kemp, 351 S.E.2d
196 (Ga. 1987). And the United States Court of Appeals for the Eleventh
‘Circuit has held that Georgia’s bar on successive petitions “should be
eiforced in federal habeas proceedings against claims never presented in
state court, unless there is some indication that a state court judge would
' find the claims in question “could not reasonably have been raised in the
original or amended [state habeas] petition.” Chambers v Thompson, 150
F.3d 1324, 1327 (11th Cir. 1998) (quoting 0.C.GiA. §9-14-51). There is no
such indication here, 50 the bar should be enforced.
26
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violation' has probably resulted in the conviction of one who is actually
innocent.”).

The state habeas court similarly determined Westmoreland's grounds
6-22 to be procedurally defaulted. See [45-6] at y-21, 23, 25 & 45-46. And,
088!8, 'qurélénd has demonstrated no basis for overcoming his
_procedural default,

The Georgia Supreme Court determined that Westmoreland's ground
23 was not preserved for appellate review, and thus procedurally defaulted.
See Westmoreland, 699 S.E.2d at 18. Again, Westmoreland ‘has
demonstrated no basis for overcoming that procedural default..

T-he state habeas court determined that Westmoreland's ground 24

demonstrated no basis for overcoming that procedural default.

The Supreme Court denied Westmoreland's ground 25 on the merits.
See Westmoreland, 699 S.E.2d at 19. This was another ineffective assistance
of counsel claim, governed by Strickland. Again, “[t]he question is whether
there is any reasonable argument that counsel satisfied Strickland's

deferential standard,” Richter, 562 U.S. at 105. The Georgia Supreme Court

27
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“blame the police’ defense was an “informed strategic decision” that did not,

in N}}'-'mnf. prejudice Westmoreland. See Westmoreland, 699'S.E.2d at19.
Thus, the Georgin Supreme ‘Court, concluded that: Westmoreland: had.
satisfied neither the performance, nor the prejudice prong of Strickland's
two-part standard for demonstrating ineffective assistance. Applying the
doubly-deferential review described in K ichter;itis clear that Westmoreland
is not entitled to federal habeas relief on this ground.
‘The state habeas court denied Westmoreland’s grounds 26-47 as
procedurally ‘defaulted. See [45-6] at 19, 23-29 & 39-40. Again,

Westmoreland has not demonstrated any basis to overcome his own default

rights.” [91-1) at 23. Each of those grounds asserts that “{tlhe Georgia
Supreme Court abused its discretion” in making a factual finding or applying
state caselaw or statutes. See [1] at 48-62. To the extent these grounds assert
violations of state law, they are no basis for federal habeas relief. See Wilson
extent these “grounds” are Westmoreland's attempt to overcome the

presumption of correctness that state court factual determinations are
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entitled to on federal habeas review, heé has not proffered the “clear and

mm‘imriﬁg_ evidence” necessary to do so. 28 ULS.CL§ 2254(¢).

The state habeas court determined that Westmoreland's grou ﬁds_;'sﬂé
59 were pﬂx‘m!um!lydl‘multmi. See l 45‘ bl at 2'3 4 & ;’3-3(). West murc"h_ndv

has not demonstrated any basis to overcome this finding of procedural

default.
Warden Johnson contends that Westmoreland's grounds 60 and 61 do

these grounds purports to identify a defect in Westmoreland’s state habeas
proceedings. Even assuming that Westmoreland can raise these claims for
‘the first time in this Court without having first presented and exhausted
them in state proceedings, neither is a basis for federal habeas relief. See,
€.g.. Quince v. Crosby, 360 F.3d 1259, 1262 (11th Cir. 2004) (“an alleged
defect in a cbilateral proceeding does not state a basis for [federal] habeas
relief”).

Westmoreland stated his ground 62 in one, capitalized word:
"SPOLIATION." [87] at15. This was inadequate to state a basis for federal
habeas relief. See McFarland, 512 U.S. at 856; Borden, 646 F.3d at 810.
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Because Westmoreland has stated i gromend o whick heis rrititled
to federal hnbean roliet, § have vevommended that his petition be denied.
,:gt\ﬂi'i;:M'ﬁltS’i?v Westmoreland does not et the equisite standard, §
have recomimended that o certificate of appealalility Ve deuied is well,. See
;S‘iuck__fxﬂ M(;ll?cmiei,-_5&9*&}»& A7 AR4 (2000) (requining i twii-fis }‘:‘?Eg?&;fiimﬁﬁg..
(13 “that jurists of reason would find it debatable whether the peetition states
A valid claim of the denial of a constitutional right,” anel (2) "that jurists of

reason would find it debatable whether the district courl was correct in ity

procedural ruling”); see also Spencer v. United States, 773 ¥.44) 1132,.1138
(1 llh(:r 2014) (en bnnc] {_hnldii;g that the Slack v. McDuniel standard will
be strictly n‘;:p_lfiad j)f.t)ﬁ_t’('(_f’i’i‘i‘f(‘zty)sfé

I DIRECT the Clerk to terminate the -rgfcm’lﬁ_io'f this case to mc

SO RECOMMENDED AND DIRECTED, this 26th day of Jurie,

2019,

»"”
CATERINE M. SMANAS
UNITED STATES MAGISTRATY JUDGE:
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
" ATLANTA DIVISION

AMOS WESTMORELAND, JR., . HABEAS CORPUS
GDC ID 1041629, c a8 USC §2254
~ Petitioner, :
v. . CIVILACTION NO.

1:14-CV-1315-TWT-CMS
GLEN JOHNSON, Warden,
Respondent.

Attached is the report and recommendation ‘of the United States

Magistrate Judge in this action in accordance with 28 U.S.C. § 636(b)(1) and
this Court’s Civil Local Rule 72. Let the same be filed and a copy, together

with a copy of this Order, be served upon counsel for the parties.
Pursuant to 28 US.C. § 636(b)(1), each party may file written
objections, if any, to the report and recommendation within fourteen (14)
days of service of this Order. Should objections be filed, they shall specify
with particularity the alleged. error or errors made (including reference by
_page number to the transcript if applicable) and shall be served ‘upon the
gppysing party. The party filing objections will be responsible for obtaining

and filing the transcript of any evidentiary hearing for review by the District
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Court. If no objections are filed. the report and recommendation may be
adopted as the opinion and order of the District Court and any appellate
review of factual findings and conclusions of law will be limited to a plain

erTor review. See 11th Cir. R 3-).

| The Clerk is DIRECTED to submit the report and recommendation

with Ob)ecnom, if any, to the District Court after expiration of the above time

SO ORDERED, this 26th day of June, 2019.

UN! TED STATES MAGISTRATB JUDGE
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Constitutional provisions, treaties, statutes, ordinances, and regulations involved in the case, (set
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APPENDIX E-

Constitutional provisions, treaties, statutes, ordinances, and regulations involved in the
case, (set out verbatim with appropriate citation.)

Amendment 5 - Trial and Punishment, Compensation for Takings. Ratified 12/15/1791.

No person shall be held to answer for a capital, or otherwise infamous crime, unless on a presentment or
indictment of a Grand Jury, except in cases arising in the land or naval forces, or in the Militia, when in
actual service in time of War or public danger; nor shall any person be subject for the same offense to be
twice put in jeopardy of life or limb; nor shall be compelled in any criminal case to be a witness against
himself, nor be deprived of life, liberty, or property, without due process of law; nor shall private property
be taken for public use, without just compensation.

Amendment 6 - Right to Speedy Trial, Confrontation of Witnesses. Ratified 12/15/1791.

In all criminal prosecutions, the accused shall enjoy the right to a specdy and public trial, by an impartial
jury of the State and district wherein the crime shall have been committed, which district shall have been
previously ascertained by law, and to be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory process for obtaining witnesses in his
favor, and to have the Assistance of Counsel for his defence.

Amendment 14 - Citizenship Rights. Ratified 7/9/1868.

1. All persons born or naturalized in the United States, and subject to the jurisdiction thereof, are citizens
of the United States and of the State wherein they reside. No State shall make or enforce any law which
shall abridge the privileges or immunities of citizens of the United States; nor shall any State deprive any
person of life, liberty, or property, without due process of law; nor deny to any person within its
jurisdiction the equal protection of the laws.

2. Representatives shall be apportioned among the several States according to their respective numbers,
counting the whole number of persons in each State, excluding Indians not taxed. But when the right to
vote at any election for the choice of electors for President and Vice-Président of the United States,
Representatives in Congress, the Executive and Judicial officers of a State, or the members of the
Legislature thereof, is denied to any of the male inhabitants of such State, being twenty-one years of age,
and citizens of the United States, or in any way abridged, except for participation in rebellion, or other
crime, the basis of representation therein shall be reduced in the proportion which the number of such
male citizens shall bear to the whole number of male citizens twenty-one years of age in such State.

3. No person shall be a Senator or Representative in Congress, or elector of President and Vice-President,
or hold any office, civil or military, under the United States, or under any State, who, having previously
taken an oath, as a member of Congress, or as an officer of the United States, or as a member of any State
legislature, or as an executive or judicial officer of any State, to support the Constitution of the United
States, shall have engaged in insurrection or rebellion against the same, or given aid or comfort to the
enemies thereof. But Congress may by a vote of two-thirds of each House, remove such disability.

4. The validity of the public debt of the United States, authorized by law, including debts incurred for
payment of pensions and bounties for services in suppressing insurrection or rebellion, shall not be
questioned. But neither the United States nor any State shall assume or pay any debt or obligation
incurred in aid of insurrection or rebellion against the United States, or any claim for the loss or
emancipation of any slave; but all such debts, obligations and claims shall be held illegal and void.



5. The Congress shall have power to enforce, by appropriate legislation, the provisions of this article.

28 U.S.C. § 2254 State custody; remedies in Federal courts

(a) The Supreme Court, a Justice thereof, a circuit judge, or a district court shall entertain an application
for a writ of habeas corpus in behalf of a person in custody pursuant to the judgment of a State court only
on the ground that he is in custody in violation of the Constitution or laws or treaties of the United States.

(b)

(1) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of
a State court shall not be granted unless it appears that—

(A) the applicant has exhausted the remedies available in the courts of the State; or

(B)

(1) there is an absence of available State corrective process; or

(ii) circumstances exist that render such process ineffective to protect the rights of the applicant.

(2) An application for a writ of habeas corpus may be denied on the merits, notwithstanding the failure of
the applicant to exhaust the remedies available in the courts of the State.

(3) A State shall not be deemed to have waived the exhaustion requirement or be estopped from reliance
upon the requirement unless the State, through counsel, expressly waives the requirement.

(c) An applicant shall not be deemed to have exhausted the remedies available in the courts of the State,
within the meaning of this section, if he has the right under the law of the State to raise, by any available
procedure, the question presented.

(d) An application for a writ of habeas corpus on behalf of a person in custody pursuant to the judgment of
a State court shall not be granted with respect to any claim that was adjudicated on the merits in State
court proceedings unless the adjudication of the claim—

(1) resulted in a decision that was contrary to, or involved an unreasonable application of, clearly
established Federal law, as determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the facts in light of the
evidence presented in the State court proceeding.

(e)

(1) In a proceeding instituted by an application for a writ of habeas corpus by a person in custody pursuant
to the judgment of a State court, a determination of a factual issue made by a State court shall be presumed
to be correct. The applicant shall have the burden of rebutting the presumption of correctness by clear and

convincing evidence.

(2) If the applicant has failed to develop the factual basis of a claim in State court proceedings, the court
shall not hold an evidentiary hearing on the claim unless the applicant shows that—

(A) the claim relies on—

(1) a new rule of constitutional law, made retroactive to cases on collateral review by the Supreme Court,
that was previously unavailable; or

(ii) a factual predicate that could not have been previously discovered through the exercise of due
diligence; and

(B) the facts underlying the claim would be sufficient to establish by clear and convincing evidence that
but for constitutional error, no reasonable factfinder would have found the applicant guilty of the
underlying offense.



() If the applicant challenges the sufficiency of the evidence adduced in such State court proceeding to
support the State court’s determination of a factual issue made therein, the applicant, if able, shall produce
that part of the record pertinent to a determination of the sufficiency of the evidence to support such
determination. If the applicant, because of indigency or other reason is unable to produce such part of the
record, then the State shall produce such part of the record and the Federal court shall direct the State to do
so by order directed to an appropriate State official. If the State cannot provide such pertinent part of the
record, then the court shall determine under the existing facts and circumstances what weight shall be
given to the State court’s factual determination.

(g) A copy of the official records of the State court, duly certified by the clerk of such court to be a true
and correct copy of a finding, judicial opinion, or other reliable written indicia showing such a factual
determination by the State court shall be admissible in the Federal court proceeding.

(h) Except as provided in section 408 of the Controlled Substances Act, in all procecdings brought under
this section, and any subsequent proceedings on review, the court may appoint counsel for an applicant
who is or becomes financially unable to afford counsel, except as provided by a rule promulgated by the
Supreme Court pursuant to statutory authority. Appointment of counsel under this section shall be
governed by section 3C06A of title 18.

(i) The ineffectiveness or incompetence of counsel during Federal or State collateral post-conviction
proceedings shall not be a ground for relief in a proceeding arising under section 2254.

0.C.G.A. §9-14-47. Time for answer and hearing:

Except as otherwise provided in Code Section 9-14-47.1 with respect to petitions challenging for the first
time state court proceedings resulting in a sentence of death, within 20 days after the filing and docketing
of a petition under this article or within such further time as the court may set, the respondent shall answer
or move to dismiss the petition. The court shall set the case for a hearing on the issues within a reasonable
time after the filing of defensive pleadings.

0.C.G.A. § 9-14-48. Hearing; evidence; depositions; affidavits; determination of compliance with
procedural rules; disposition

(a) The court may receive proof by depositions, oral testimony, sworn affidavits, or other evidence. No
other forms of discovery shall be allowed except upon leave of court and a showing of exceptional
circumstances.

(b) The taking of depositions or depositions upon written questions by either party shall be governed by
Code Sections 9-11-26 through 9-11-32 and 9-11-37; provided, however, that the time allowed in Code
Section 9-11-31 for service of cross-questions upon all other parties shall be ten days from the date the
notice and written questions are served.

(c) If sworn affidavits are intended by either party to be introduced into evidence, the party intending to
introduce such an affidavit shall cause it to be served upon the opposing party at least ten days in advance
of the date set for a hearing in the case. The affidavit so served shall include the address and telephone
number of the affiant, home or business, if known, to provide the opposing party a reasonable opportunity
to contact the affiant; failure to include this information in any affidavit shall render the affidavit
inadmissible. The affidavit shall also be accompanied by a notice of the party's intention to introduce it
into evidence. The superior court judge considering the petition for writ of habeas corpus may resolve
disputed issues of fact upon the basis of sworn affidavits standing by themselves. 3

(d) The court shall review the trial record and transcript of proceedings and consider whether the petitioner
made timely motion or objection or otherwise complied with Georgia procedural rules at trial and on
appeal and whether, in the event the petitioner had new counsel subsequent to trial, the petitioner raised
any claim of ineffective assistance of trial counsel on appeal; and absent a showing of cause for
noncompliance with such requirement, and of actual prejudice, habeas corpus relief shall not be granted.



In all cases habeas corpus relief shali be granted to avoid a miscarriage of justice. If the court finds in
favor of the petitioner, it shall enter an appropriate order with respect to the judgment or sentence
challenged in the proceeding and such supplementary orders as to rearraignment, retrial, custody, or
discharge as may be necessary and proper.

(e) A petition, other than one challenging a conviction for which a death sentence has been imposed or
challenging a sentence of death, may be dismissed if there is a particularized showing that the respondent
has been prejudiced in its ability to respond to the petition by delay in its filing unless the petitioner shows
by a preponderance of the evidence that it is based on grounds of which he or she could not have had
knowledge by the exercise of reasonable diligence before the circumstances prejudicial to the respondent
occurred. This subsection shall apply only to convictions had before July 1, 2004.

0.C.G.A § 9-14-49. Findings of Fact and Conclusions of Law

After reviewing the pleadings and evidence offered at the trial of the case, the judge of the superior court
hearing the case shall make written findings of fact and conclusions of law upon which the judgment is
based. The findings of fact and conclusions of law shall be recorded as part of the record of the case.

0.C.G.A. § 16-5-1 Murder; Felony Murder

(a) A person commits the offense of murder when he unlawfully and with malice aforethought, either
express or implied, causes the death of another human being.

(b) Express malice is that deliberate intention unlawfully to take the life of another human being which is
manifested by external circumstances capable of proof. Malice shall be implied where no considerable
provocation appears and where all the circumstances of the killing show an abandoned and malignant
heart.

(c) A person commits the offense of murder when, in the commission of a felony, he or she causes the
death of another human being irrespective of malice.

(d) A person commits the offense of murder in the second degree when, in the commission of cruelty to
children in the second degree, he or she causes the death of another human being irrespective of malice.

(e)(1) A person convicted of the offense of murder shall be punished by death, by imprisonment for life
without parole, or by imprisonment for life.

(2) A person convicted of the offense of murder in the second degree shall be punished by imprisonment
for not less than ten nor more than 30 years.

0.C.G.A. § 16-7-1 Burglary

(a) A person commits the offense of burglary when, without authority and with the intent to commit a
felony or theft therein, he enters or remains within the dwelling house of another or any building, vehicle,
railroad car, watercraft, or other such structure designed for use as the dwelling of another or enters or
remains within any other building, railroad car, aircraft, or any room or any part thereof. A person
convicted of the offense of burglary, for the first such offense, shall be punished by imprisonment for not
less than one nor more than 20 years. For the purposes of this Code section, the term "railroad car” shall
also include trailers on flatcars, containers on flatcars, trailers on railroad property, or containers on
railroad property.

(b) Upon a second conviction for a crime of burglary occurring after the first conviction, a person shall be
punished by imprisonment for not less than two nor more than 20 years. Upon a third conviction for the



crime of burglary occurring after the first conviction, a person shall be punished by imprisonment for not
less than five nor more than 20 years. Adjudication of guilt or imposition of sentence shall not be
suspended, probated, deferred, or withheld for any offense punishable under this subsection.

0.C.G.A. § 40-6-6. Authorized emergency vehicles

(a) The driver of an authorized emergency vehicle or law enforcement vehicle, when responding to an
emergency call, when in the pursuit of an actual or suspected violator of the law, or when responding to
but not upon returning from a fire alarm, may exercise the privileges set forth in this Code section.

(b) The driver of an authorized emergency vehicle or law enforcement vehicle may:
(1) Park or stand, irrespective of the provisions of this chapter;

(2) Proceed past a red or stop signal or stop sign, but only after slowing down as may be necessary for safe
operation;

(3) Exceed the maximum speed limits so long as he or she does not endanger life or property; and
(4) Disregard regulations governing direction of movement or turning in specified directions.

(c) The exceptions granted by this Code section to an authorized emergency vehicle shall apply only when
such vehicle is making use of an audible signal and use of a flashing or revolving red light visible under
normal atmospheric conditions from a distance of 500 feet to the front of such vehicle, except that a
vehicle belonging to a federal, state, or local law enforcement agency and operated as such shall be
making use of an audible signal and a flashing or revolving blue light with the same visibility to the front
of the vehicle.

(d)(1) The foregoing provisions shall not relieve the driver of an authorized emergency vehicle from the
duty to drive with due regard for the safety of all persons. :

(2) When a law enforcement officer in a law enforcement vehicle is pursuing a fleeing suspect in another
vehicle and the fleeing suspect damages any property or injures or kills any person during the pursuit, the
law enforcement officer's pursuit shall not be the proximate cause or a contributing proximate cause of the
damage, injury, or death caused by the fleeing suspect unless the law enforcement officer acted with
reckless disregard for proper law enforcement procedures in the officer's decision to initiate or continue
the pursuit. Where such reckless disregard exists, the pursuit may be found to constitute a proximate cause
of the damage, injury, or death caused by the fleeing suspect, but the existence of such reckless disregard
shall not in and of itself establish causation.

(3) The provisions of this subsection shail apply only to issues of causation and duty and shall not affect
the existence or absence of immunity which shall be determined as otherwise provided by law.

(4) Claims arising out of this subsection which are brought against local government entities, their
officers, agents, servants, attorneys, and employees shall be subject to the procedures and limitations
contained in Chapter 92 of Title 36.

(e) It shall be unlawful for any person to operate an authorized emergency vehicle with flashing lights
other than as authorized by subsection (c) of this Code section.

0.C.G.A. § 40-6-390 - Reckless driving

(a) Any person who drives any vehicle in reckless disregard for the safety of persons or property commits
the offense of reckless driving.

(b) Every person convicted of reckless driving shall be guilty of a misdemeanor and, upon conviction
thereof, shall be punished by a fine not to exceed $1,000.00 or imprisonment not to exceed 12 months, or
by both such fine and imprisonment, provided that no provision of this Code section shall be construed so



as to deprive the court imposing the sentence of the power given by law to stay or suspend the execution
of such sentence or to place the defendant on probation.

0.C.G.A. § 40-6-393. Homicide by vehicle:

(a) Any person who, without malice aforethought, causes the death of another person through the violation
of subsection (a) of Code Section 40-6-163, Code Section 40-6-390 or 40-6-391, or subsection (a) of Code
Section 40-6-395 comumits the offense of homicide by vehicle in the first degree and, upon conviction
thereof, shall be punished by imprisonment for not less than three years nor more than 15 years.

(b) Any driver of a motor vehicle who, without malice aforethought, causes an accident which causes the
death of another person and leaves the scene of the accident in violation of subsection (b) of Code Section
40-6-270 commits the offense of homicide by vehicle in the first degree and, upon conviction thereof,
shall be punished by imprisonment for not less than three years nor more than 15 years.

(c) Any person who causes the death of another person, without an intention to do so, by violating any
provision of this title other than subsection (a) of Code Section 40-6-163, subsection (b) of Code Section
40-6-270, Code Section 40-6-390 or 40-6-391, or subsection (a) of Code Section 40-6-395 commits the
offense of homicide by vehicle in the second degree when such violation is the cause of said death and,
upon conviction thereof, shall be punished as provided in Code Section 17-10-3.

(d) Any person who, after being declared a habitual violator as determined under Code Section 40-5-58
and while such person's license is in revocation, causes the death of another person, without malice
aforethought, by operation of a motor vehicle, commits the offense of homicide by vehicle in the first
degree and, upon conviction thereof, shall be punished by imprisonment for not less than five years nor
more than 20 years, and adjudication of guilt or imposition of such sentence for a person so convicted may
be suspended, probated, deferred, or withheld but only after such person shall have served at least one year
in the penitentiary.

40-6-395. Fleeing or attempting to elude police officer; impersonating law enforcement officer

(a) It shall be unlawful for any driver of a vehicle willfully to fail or refuse to bring his or her vehicle to a
stop or otherwise to flee or attempt to elude a pursuing police vehicle or police officer when given a visual
or an audible signal to bring the vehicle to a stop. The signal given by the police officer may be by hand,
voice, emergency light, or siren. The officer giving such signal shall be in uniform prominently displaying
his or her badge of office, and his or her vehicle shall be appropriately marked showing it to be an official
police vehicle.

(b)(1) Any person violating the provisions of subsection (a) of this Code section shall be guilty of a high
and aggravated misdemeanor and:

(A) Upon conviction shall be fined not less than $500.00 nor more than $5,000.00, which fine
shall not be subject to suspension, stay, or probation and imprisoned for not less than ten days nor
morc than 12 months. Any period of such imprisonment in excess of ten days may, in the sole
discretion of the judge, be suspended, stayed, or probated;

(B) Upon the second conviction within a ten-year period of time, as measured from the dates of
previous arrests for which convictions were obtained to the date of the current arrest for which a
conviction is obtained, shall be fined not less than $1,000.00 nor more than $5,000.00, which fine
shall not be subject to suspension, stay, or probation and imprisoned for not less than 30 days nor
more than 12 months. Any period of such imprisonment in excess of 30 days may, in the sole
discretion of the judge, be suspended, stayed, or probated; and for purposcs of this paragraph,
previous pleas of nolo contendere accepted within such ten-year period shall constitute
convictions; and



(C) Upon the third or subsequent conviction within a ten-year period of time, as measured from
the dates of previous arrests for which convictions were obtained to the date of the current arrest
for which a conviction is obtained, shall be fined not less than $2,500.00 nor more than $5,000.00,
which fine shall not be subject to suspension, stay, or probation and imprisoned for not less than
90 days nor more than 12 months. Any period of such imprisonment in excess of 90 days may, in
the sole discretion of the judge, be suspended, stayed, or probated; and for purposes of this
paragraph, previous pleas of nolo contendere accepted within such ten-year period shall constitute
convictions.

(2) For the purpose of imposing a sentence under this subsection, a plea of nolo contendere shall
constitute a conviction.

(3) If the payment of the fine required under paragraph (1) of this subsection will impose an economic
hardship on the defendant, the judge, at his or her sole discretion, may order the defendant to pay such fine
in installments and such order may be enforced through a contempt proceeding or a revocation of any
probation otherwise authorized by this subsection.

(4) Notwithstanding the limits set forth in any municipal charter, any municipal court of any
municipality shall be authorized to impose the punishments provided for in this subsection upon a
conviction of violating this subsection or upon conviction of violating any ordinance adopting the
provisions of this subsection.

(5)(A) Any person violating the provisions of subsection (a) of this Code section who, while fleeing or
attempting to elude a pursuing police vehicle or police officer in an attempt to escape arrest for any
offense other than a violation of this chapter, operates his or her vehicle in excess of 30 miles an hour
above the posted speed limit, strikes or collides with another vehicle or a pedestrian, flees in traffic
conditions which place the general public at risk of receiving serious injuries, or leaves the state shall be
guilty of a felony punishable by a fine of $5,000.00 or imprisonment for not less than one year nor more
than five years or both.

(B) Following adjudication of guilt or imposition of sentence for a violation of subparagraph (A)
of this paragraph, the sentence shall not be suspended, probated, deferred, or withheld, and the
charge shall not be reduced to a lesser offense, merged with any other offense, or served
concurrently with any other offense.

(c) It shall be unlawful for a person:

(1) To impersonate a sheriff, deputy sheriff, state trooper, agent of the Georgia Bureau of
Investigation, agent of the Federal Bureau of Investigation, police officer, or any other authorized
law enforcement officer by using a motor vehicle or motorcycle designed, equipped, or marked so
as to resemble a motor vehicle or motorcycle belonging to any federal, state, or local law
enforcement agency; or

(2) Otherwise to impersonate any such law enforcement officer in order to direct, stop, or
otherwise control traffic.

Rule 1.7 of the Georgia Rules of Professional Conduct

(a) A lawyer shall not represent or continue to represent a client if there is a significant risk that the
lawyer's own interests or the lawyer's duties to another client, a former client, or a third person will
materially and adverscly affect the representation of the client, except as permitted in (b).

(b) If client informed consent is permissible a lawyer may represent a client notwithstanding a significant
risk of material and adverse effect if each affected client or former client gives informed consent
confirmed in writing to the representation after:

(1) consultation with the lawyer pursuant to Rule 1.0(c);

(2) having received in writing reasonable and adequate information about the material risks of and
reasonable available alternatives to the representation; and



(3) having been given the opportunity to consult with independent counsel.
(¢) Client informed consent is not permissible if the representation:
P
(1) is prohibited by law or these Rules;

(2) includes the assertion of a claim by one client against another client represented by the lawyer
in the same or a substantially related proceeding; or

(3) involves circumstances rendering it reasonably unlikely that the lawyer will be able to provide
adequate representation to one or more of the affected clients.

Rule 1.10 of the Georgia Rules of Professional Conduct

(a) While lawyers are associated in a firm, none of them shall knowingly represent a client when any one
of them practicing alone would be prohibited from doing so by Rules 1.7: Conflict of Interest: General
Rule, 1.8(c): Conflict of Interest: Prohibited Transactions, 1.9: Former Client or 2.2: Intermediary.

(b) When a lawyer has terminated an association with a firm, the firm is not prohibited from thereafter
representing a person with interests materially adverse to those of a client represented by the formerly
associated lawyer unless:

(1) the matter is the same or substantially related to that in which the formerly associated lawyer
represented the client; and ‘

(2) any lawyer remaining in the firm has information protected by Rules 1.6: Confidentiality of
Information and 1.9(c): Conflict of Interest: Former Client that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected client under the conditions
stated in Rule 1.7: Conflict of Interest: General Rule.

Rule 1.16 of the Georgia Rules of Professional Conduct provides:

(a) Except as stated in paragraph (c), a lawyer shall not represent a client or, where representation has
commenced, shall withdraw from the representation of a client if:

(1) the representation will result in violation of the Georgia Rules of Professional Conduct or
other law:;

(2) the lawyer’s physical or mental condition materially impairs the lawyer’s ability to represent
the client; or

(3) the lawyer is discharged.

(b) except as stated in paragraph (c), a lawyer may withdraw from representing a client if withdrawal can
be accomplished without material adverse effect on the interests of the client, or if:

(1) the client persists in a course of action involving the lawyer’s services that the lawyer
reasonably believes is criminal or fraudulent;

(2) the client has used the lawyer’s services to perpetrate a crime or fraud;

(3) the client insists upon pursuing an objective that the lawyer considers repugnant or imprudent;

(4) the client fails substantially to fulfill an obligation to the lawyer regarding the lawyer’s
services and has been given reasonable warning that the lawyer will withdraw unless the
obligation is fulfilled;



(5) the representation will result in an unreasonable financial burden on the lawyer or has been
rendered unreasonably difficult by the client; or

(6) other good cause for withdrawal exists.

(c) When a lawyer withdraws it shall be done in compliance with applicable laws and rules. When
ordered to do so by a tribunal, a lawyer shall continue representation notwithstanding good cause for
terminating the representation.

(d) Upon termination of representation, a lawyer shall take steps to the extent reasonably practicable to
protect a client’s interests, such as giving reasonable notice to the client, allowing time for employment of
other counsel, surrendering papers and property to which the client is entitled and refunding any advance
payment of fee that has not been earned.

Uniform Superior Court Rule 4.3. Withdrawal

(1) An attorney appearing of record in any matter pending in any superior court, who wishes to withdraw
as counsel for any party, shall submit a written request to an appropriate judge of the court for an order
permitting such withdrawal. The request shall state that the attorney has given written notice to the
affected client setting forth the attorney's intent to withdraw, that 10 days have expired since notice, and
there has been no objection, or that withdrawal is with the client's consent. The request will be granted
unless in the judge's discretion to do so would delay the trial or otherwise interrupt the orderly operation
of the court or be manifestly unfair to the client.

(2) The attorney requesting an order permitting withdrawal shall give notice to opposing counsel and
shall file with the clerk and serve upon the client, personally or at that client's last known mailing and
electronic addresses, the notice which shall contain at least the following information:

(A) the attorney wishes to withdraw;
(B) the court retains jurisdiction of the action;

(C) the client has the burden of keeping the court informed where notices, pleadings or other
papers may be served;

(D) the client has the obligation to prepare for trial or hire new counsel to prepare for trial, when
the trial date has been scheduled and to conduct and respond to discovery or motions in the case;

(E) if the client fails or refuses to meet these burdens, the client may suffer adverse consequences,
including, in criminal cases, bond forfeiture and arrest;

(F) dates of any scheduled proceedings, including trial, and that holding of such proceedings will
not be affected by the withdrawal of counsel;

(G) service of notices may be made upon the client at the client's last known mailing address;

(H) if the client is a corporation, that a corporation may only be represented in court by an
attorney, that an attorney must sign all pleadings submitted to the court, and that a corporate
officer may not represent the corporation in court unless that officer is also an attorney licensed to
practice law in the state of Georgia or is otherwise allowed by law; and

(D) unless the withdrawal is with the client's consent, the client's right to object within 10 days of
the date of the notice, and provide with specificity when the 10th day will occur.

The attorney requesting to withdraw shall prepare a written notification certificate stating that the
notification requirements have been met, the manner by which notification was given to the client and the
client's last known mailing and electronic addresses and telephone number. The notification certificate
shall be filed with the court and a copy mailed to the client and all other parties. Additionally, the attorney
seeking withdrawal shall provide a copy to the client by the most expedient means available due to the
strict 10-day time restraint, i.e., e-mail, hand delivery, or overnight mail. After the entry of an order
permitting withdrawal, the client shall be notified by the withdrawing attorney of the effective date of the



withdrawal, thereafter all notices or other papers shall be served on the party directly by mail at the last
known mailing address of the party until new counsel enters an appearance.

(3) When an attorney has already filed an entry of appearance and the client wishes to substitute counsel,
it will not be necessary for the former attorney to comply with rule 4.3 (1) and (2). Instead, the new
attorney may file with the clerk of court a notice of substitution of counscl signed by the party and the
new attorney. The notice shall contain the style of the case and the name, address, phone number and bar
number of the substitute attorney. The new attorney shall serve a copy of the notice on the former
attorney, opposing counsel or party if unrepresented, and the assigned judge. No other or further action
shall be required by the former attorney to withdraw from representing the party. The substitution shall
not delay any proceeding or hearing in the case.



APPENDIX F-

Eleventh Circuit Court of Appeals, Westmoreland v. Warden et.el., 817 F.3d 751 (11th Cir.
2016). Judgement entered March 30, 2016.
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United States Court of Appeals,Eleventh Circuit.

Amos WESTMORELAND, Petitioner—Appellant, v. WARDEN, Commissioner, Georgia
Department of Corrections, Respondents—Appellees.

No. 14-15738

Decided: March 30, 2016

Before TJIOFLAT, MARTIN, and JILL PRYOR, Circuit Judges. Amos Westmoreland, Leesburg, GA,
pro se. Matthew Crowder, Paula Khristian Smith, Samuel Scott Olens, Andrew George Sims,
Attorney General's Office, Atlanta, GA, for Respondents—Appellees.

Amos Westmoreland appeals the dismissal of his pro se federal habeas petition. The District Court
held that the petition was untimely based on the limitations period in 28 U.S.C. § 2244(d)(1). Mr.
Westmoreland told the court that his limitations period was tolled (which is to say paused) by the
pendency of an extraordinary motion for new trial he filed in Georgia state court. He also
repeatedly asked the state to turn over a copy of this motion. Each time Mr. Westmoreland asked,
the state insisted that it had given the District Court all the records the court needed. The court
decided the issue without seeing Mr. Westmoreland's state-court motion. This Court then granted a
certificate of appealability (COA) on these issues:

(1) Whether the proper filing of a Georgia extraordinary motion for new trial tolls the time period for
filing a 28 U.S.C. § 2254 petition, see 28 U.S.C. § 2244(d)(2); and if so, whether Westmoreland's
Georgia extraordinary motion for new trial was properly filed; and

(2) If a Georgia extraordinary motion for new trial is a tolling motion under 28 U.S.C. § 2244(d)(2),
and Westmoreland properly filed his extraordinary motion, whether the district court erred by
dismissing his 28 U.S.C. § 2254 petition as time-barred.

After our Court granted this COA, the state acknowledged that it had been wrong all along. The
state now agrees that Mr. Westmoreland's petition is timely. We agree too. We thus reverse and
remand.!

We review de novo a district court's dismissal of a habeas petition as untimely. Day v. Hall, 528
F.3d 1315, 1316 (11th Cir.2008) (per curiam). Federal habeas petitions that challenge state-court
judgments must be filed within a year of “the latest of” one of four triggering dates, including “the
date on which the judgment became final.” 28 U.S.C. § 2244(d)(1)(A). This one-year limitations
period is tolled while “a properly filed application for State post-conviction or other collateral review
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with respect to the pertinen.  jyment or claim is pending.” Id. § 2 d)(2). An application is
considered “for” collateral review if it seeks “a judicial reexamination of a judgment or claim in a
proceeding outside of the direct review process.” Wall v. Kholi, 562 U.S. 545, 553, 131 S.Ct. 1278,
1285, 179 L.Ed.2d 252 (2011). And an application is considered “properly filed” if “its delivery and
acceptance are in compliance with the applicable laws and rules governing filings.” Artuz v.
Bennett, 531 U.S. 4, 8, 121 S.Ct. 361, 364, 148 L.Ed.2d 213 (2000). Also, if a properly filed state
application is denied, then the time for appealing this denial tolls the federal filing deadline. See
Cramer v. Sec'y, Dep't of Corr., 461 F.3d 1380, 1383 (11th Cir.2006) (per curiam). This is true
“regardless of whether the inmate actually files the notice of appeal.” Id. So long as the applicant
was allowed to appeal, the limitations period is tolled “until the time to seek review expires.” Id.

In Georgia, a motion for new trial filed more than 30 days after a judgment is entered is called an
“extraordinary” motion for new trial. O.C.G.A. § 5-5—41(b). This Court has never decided whether a
Georgia extraordinary motion for new trial is an application for collateral review, though we have
said such a motion is “in the nature of a collateral proceeding.” Mize v. Hall, 532 F.3d 1184, 1191 n.
5 (11th Cir.2008). And the Georgia Supreme Court has explained that an extraordinary motion for
new trial is one of three ways to “challenge a conviction after it has been affirmed on direct appeal.”
Thomas v. State, 291 Ga. 18, 727 S.E.2d 123, 123 (Ga.2012). (The other two are “a motion in
arrest of judgment” and “a petition for habeas corpus.” I1d.) We thus hold that a Georgia
extraordinary motion for new trial can be an “application for State post-conviction or other collateral
review.” 28 U.S.C. § 2244(d)(2). |

Mr. Westmoreland's § 2254 petition is timely. Mr. Westmoreland's conviction became final on
October 25, 2010. He thus had until October 25, 2011, to file his federal petition. Mr. Westmoreland
properly filed an extraordinary motion for new trial in the Georgia trial court on May 2, 2011. This
was a motion for collateral review, so while it was pending the one-year clock froze at 189 days
(the number of days between October 25, 2010 and May 2, 2011). The state trial court denied the
motion on the merits on June 9, 2011. Mr. Westmoreland had 30 days to appeal this denial. See
0.C.G.A. § 5-6-35(d). This means the clock did not start again until at least July 9, 2011. Mr.
Westmoreland then properly filed his state habeas petition on October 28, 2011. This was 111 days
after July 9. 189 plus 111 is 300, so his filing was within § 2244(d)'s one-year period and further
tolled this period. Mr. Westmoreland then filed his federal petition on May 1, 2014, before his state
petition was denied on June 27, 2014. This means he was still within his one-year time for filing
when he filed his federal petition.

The District Court dismissed Mr. Westmoreland's petition without properly considering the effect of
the extraordinary motion for new trial. The state bears much responsibility for this mistake. Shortly
after Mr. Westmoreland filed his federal petition, the District Court ordered the state to file all
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“pleadings, transcripts and u.cisions as are available and requireu « determine the issues raised.”
The state responded by moving to dismiss the petition as untimely. Mr. Westmoreland then asked
the court to order the state to make his extraordinary motion for new trial a part of the district court
record. The state objected, claiming it had “already filed all relevant exhibits that are germane to
resolving the issue of the timeliness of this petition.” Mr. Westmoreland then filed a 28 U.S.C. §
2250 request for a copy of the same motion. The state again objected, repeating that it had
“already filed all relevant exhibits that are germane to resolving the issue of the timeliness of this
petition.”

In this Court, the state reports that it “has examined the trial court's public record in Petitioner's
criminal case and does not dispute Petitioner's contentions.” The state thus concedes that “the
petition was timely filed” because the “one-year period should have been tolled while the
extraordinary motion for new trial was pending in the Georgia courts.” If the state had made this
concession back in 2014, when Mr. Westmoreland repeatedly pointed the state's attention to his
state-court motion, then the District Court would have had the means to decide the timeliness issue
correctly the first time around. Instead, the state repeatedly told the District Court that it had given
the court everything “germane to resolving” the timeliness issue, the District Court relied on this
representation, Mr. Westmoreland was delayed two more years in prison, and this Court had to
issue an apparently unnecessary COA and decide an unnecessary appeal.

Even with its admission that Mr. Westmoreland's federal petition is timely, the state says we should
affirm the District Court anyway because Mr. Westmoreland failed to exhaust state remedies. The
COA did not cover the exhaustion issue. To the contrary, the COA order expressly stated that,
“should this Court ultimately conclude that [Mr. Westmoreland's] § 2254 petition was timely filed,
the district court will determine any issues of exhaustion, procedural default, and cause and
prejudice in the first instance.” We thus decline the state's invitation to consider the exhaustion
issue now. When considering the exhaustion issue on remand, the District Court must determine
whether cause and prejudice excuse any possible failure to exhaust. If not, then the court must
determine if a stay and abeyance is proper while Mr. Westmoreland exhausts state remedies. See
Rhines v. Weber, 544 U.S. 269, 277-78, 125 S.Ct. 1528, 1535, 161 L.Ed.2d 440 (2005).

REVERSED AND REMANDED.
FOOTNOTES

1. The state also filed a motion asking this Court to expand the appellate record to include Mr.
Westmoreland's extraordinary motion for new trial and the order denying that motion, plus
documents that purported to show Mr. Westmoreland's failure to exhaust state remedies. We grant
the motion as to the extraordinary motion for new trial (Exhibit 5) as well as the order denying the
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motion (Exhibit 6). We deny « as to all the other exhibits because, as explained in part Ill, we are
not addressing exhaustion at this time.Mr. Westmoreland also filed a pro se motion for leave to file
a reply brief out of time. We grant this motion.

MARTIN, Circuit Judge:
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Northern District of Georgia, Westmoreland v. Grubbs et.el., No. 2012 U.S. Dist. LEXIS
118733 (N.D. Ga. 2012). Judgement entered July 23, 2012.
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

AMOS WESTMORELAND, : PRISONER CIVIL RIGHTS
GDC NWo. 10416289, : 42 U.S.C. § 1983
Plaintiff, :
V. . : CIVIL ACTION HO.

1:12-CV-2080-TWT-ECS
ADELE GRUBBS =2t al.,
Defendants.

FINAL REPORT AND RECOMMENDATION AND ORDER

Proceeding pro ss, state prisoner Amos Westmoreland filed a
civil rights complaint under 42 U.S.C. § 1983 against his public
defenders, several police officers, a trial judge, and seven members
of the Georgia Supreme Court. {Doc. Ne. 1]+ Because most of his
claims are time-barred and the remainder seek relief from defendants
who are immune from suit under § 1983, Mr. Westmoreland’s complaint

should be dismissed. ee 28 U.S5.C. § 149154,

For purposes of this Final Report and Recommendation, the
undersigned accepts as true Mr. Westmoreland’s history of his
criminal trial and direct appeal in Georgia state court:

The crimes were committed allegedly on May 17,
2007. On November 30, 2007, Movant was charged in a
multi-count indictment. After makeshift arraignment
on January 10, 2008, Movant was appointed several
public defenders until trial commenced on October 20,
2008. ©On Cctober 23, 2008, Movant was found guilty of
{2 counts) of Burglary, ({(2) counts of fleeing and
attempting to elude a pursuing officer, (2) counts of
felony murder (predicated on burglary and attempting
to elude), obstruction, operating a vehicle w/o a
secure load, reckless driving, homicide by motor
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vehicle (predicated on reckless driving), and serious
injury by motor wvehicle {predicated on reckless
driving. Movant recieved a sentence of life
imprisonment for felony murder while in the commission
of a burglary, and 15 years consecutive for serious
injury by motor vehicle, plus 12 months concurrent for
the misdemeanocr counts. Movant appealed from the
denial of Motion for New Trial {(3-12-09%). ©On direct
appeal to the Georgia Supreme Court, the Court made
its decision on June 28, 2010 and affirmed the lower
court’s decision, all Justices concurred.
[Id. at 21 (spelling and punctuation as in original)].

Mr. Westmoreland complains that (1) his public defenders
(sometimes acting alone and sometimes in concert with police
officers) wviolated his rights because they had conflicts of
interest, did not aggressively encugh seek or use a copy of a police
pursuit policy, ignored evidence he wanted presented, and were
generally ineffective {id. at 1-7, 12-14, 22-23, 25-2%]; {(2) a state
court trial judge ignored conflicts of interest, failed to protect
his rights, made errors of law, and showed prejudice [id. at 8-11,
22}; and (3) seven members of the Georgia Supreme Court, “showing
total disregard for Due Process and Constitutional Rights,” issued
an “equivocated decision” [id. at 15-20, 24-257. Mr. Westmoreland
is seeking hundreds of millions of dollars in damages. See [id. at
27%.

A two-year statute of limitations applies to § 1983 actions in

Georgia. See Crowe v. Donald, 528 F.3d 1280, 1292 {11th Cir. 2008).

Therefore, all claims that arose more that twoc years before Mr.

3]
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Westmoreland filed this suit on June 13, 2012, see [Doc. No. 1-1 at
1], are now time-barred. That includes all of the claims he seeks
to bring against the defendants except for the claims against the
Georgia Supreme Court justices.

Although Mr. Westmoreland’s claims against the members of the
Georgia Supreme Court arising out of their June 28, 2010, decision
fall just within the two-year limitations period, those claims must
also be dismissed. “"{Ijt is a general principle of the highest
importance to the proper administration of justice that a judicial
officer, in exercising the authority vested in him, shall be free
to act upon his own convictions, without apprshension of personal
consequences to himself.” Bradley v. Fisher, 80 U.S. 335, 13 Wall.
335, 347 (1872y. Thus, a judge is entitled to absoclute judicial
immunity fronzrdamages arising from acts taken in his Jjudicial
bapacity, unless he acts in the clear absence of all jurisdiction.

Sibley wv. Lando, 437 F.3d4 1087, 1070 {ilth Cir. 200%). “[Tlhe

nature of the act itself, i.e., whether it is a function normally
performed by a judge, and . . . the expectations of the parties,
i.e., whether they dealt with the judge in his judicial capacity,”

determine whether an act was within a judge’s judicial capacity.

Stump w. Sparkman, 435 U.S. 34%, 362 {1978); see alsc Mireles v.
Waco, 502 U.S8. 9, 12 (18%91). And a judge acts in the clear absence

of jurisdiction only where he is entirely without SHbject matter
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Jurisdiction, not merely because he may have acted in a manner that
was erroneous, malicious, or in excess of authority. Dykes v.

Hosemann, 776 F.2d 942, 947-48 (1lth Cir. 19585} (en banc). See also

Pierson v. Ray, 386 U.S. 547, 554 (19%67) {(“Immunity applies even
%hen the judge is accused of acting maliciously and corruptly.”)
It is beyond question that the decision rendered in Mr.
Westmoreland’s direct appeal by the Georgia Supreme Court was within
that court’s subject matter jurisdiction and that it was a normal
judicial act. The Georgia Supreme Court Jjustices that Mr.
Westmorelénd named as defendants in this case are therefore entitled
to judicial immunity from suit under § 1983 for that decision.
For the foregoing reasons, the undersigned RECOMMENDS that Mr.
Westmoreland’s complaint be DISMISSED. See 28 U.S.C. § 191BA.

The undersigned GRANTS Mr. Westmoreland’ reguest for permission

to proceed in forma pauperis. [Doc. No. 3].

The Clerk is DIRECTED to transmit a copy of this Order to the
warden of the institution where Mr. Westmoreland is confined. The
warden of that institution, or his designee, is ORDERED to remit the
5350 filing fee due from Mr. Westmoreland for this case in‘“monthly
payments of 20 percent of the preceding month’s income credited to
« « « {(his] account . . . each time the amount in the account
exceeds $10 until the filing fee(]” is paid in full. 28 U.s5.C.

§ 1915(b) (2).
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The Clerk is DIRECTED to terminate the reference of this case
to the undersigned.
SO RECOMMENDED, ORDERED, and DIRECTED, this 23rd day of July,

2012,
S/ E, Clayton Scofield IIX

E. CLAYTON SCOFIELD III
UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

AMOS WESTMORELAND, PRISONER CIVIL RIGHTS

e

GDC No. 1041629, : 42 U.5.C. § 1983
Plaintiff, :
v. : CIVIIL, ACTION NO.

1:12~-CV-2080~-TWT-ELS
ADELE GRUBBS et al.,
Defendants. :

ORDER FOR SERVICE OF REPORT AND RECOMMENDATION OF
UNITED STATES MAGISTRATE JUDGE

Attached is the report and recommendation of the United States
Magistrate Judge din this action in accordance with 28 U.5.C.
§ 636(b} (1) and this Court’s Civil Local Rule 72. Let the same be
filed and a copy, together with a copy of this Order, be served.upon
counsel for the parties.

Pursuant to 28 U.S5.C. § €36(b) (1), each party may file written
objections, if any, to the report and recommendafion'within fourteen
(14) days of service of this Order. Should objections be filed,
they shall specify with particularity the alleged error or errors
made {including reference by page number to the transcript if
applicable} and shalirbe served upcn the opposing party. The party
filing objections will be responsible for obtaining and filing the
transcript of any evidentiary hearing for review by the District
Court. If no objeétions are filed, the report and recommendation
may be adopted as the opinion and order of the District Court and

any appellate review of factual findings will be limited to a plain
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error review. United States v, Slay, 714 F.2d 1093 {iith Cir.

1883).

The Clerk is DIRECTED to submit the report and recommendation
with objections, if any, to the District Court after expiration of
the above time period.

SO ORDERED, this 23rd day of July, 2012.

5/ E. Clayton Scofield IIT

E. CLAYTON SCOFIELD IX1
UNITED STATES MAGISTRATE JUDGE
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Georgia Supreme Court, Westmoreland v. Johnson, No. S16H0557. Certificate of Probable
Cause denied September 6, 2016.
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409 S.E.2d 507 (1991)
261 Ga. 661

RYAN
V.
THOMAS, Warden.

No. S91A0952.
Supreme Court of Georgia.

October 18, 1991.
Reconsideration Denied November 7, 1991.

*508 Steve Ryan, pro se.
Michael J. Bowers, Atty. Gen., C.A. Benjamin Woolf, Atty., State Law Dept., Atlanta, for Thomas.
CLARKE, Chief Justice.

Petitioner Steve Ryan was convicted of numerous crimes including armed robbery and kidnapping. At trial he was
represented by a public defender from the Fulton County Public Defender's Office (Public Defender's Office). His motion for
new trial was filed by a second public defender from the Public Defender's Office, and a third attorney from this office
represented him on direct appeal.

Following the affirmance of his appeal, Ryan v. State, 191 Ga.App. 477, 382 S.E.2d 196 (1989), Ryan filed a pro se habeas
corpus petition, maintaining that his trial counsel had rendered ineffective assistance. At the hearing on this petition, Ryan's
appellate counsel testified that prior to filing Ryan's appeal, he evaluated potential claims of ineffective assistance of trial
counsel, but determined that any such claims would be without merit. The habeas court concluded that since the ineffective
assistance claim was not raised on direct appeal, it was procedurally barred under Black v. Hardin, 255 Ga. 239, 336 S.E.2d

754 (1985).

We granted Ryan's application for probable cause to determine whether, as a matter of law, a pro se petitioner is
procedurally barred from raising the issue of ineffective assistance where this issue is not raised on direct appeal, and both
trial and appellate counsel are members of the same public defender's office.

in White v. Kelso, 261 Ga. 32, 401 S.E.2d 733 (1991), we were faced with a similar issue. In that case one attorney was
appointed by the court to represent the petitioner at trial. A second attorney, not professionally related to the first, was
appointed to represent the petitioner on appeal. Following the affirmance of his conviction, the petitioner filed a pro se
habeas petition in which he alleged that his trial counsel had been ineffective. We noted that ineffective assistance claims
are often entertained for the first time on habeas corpus where a petitioner has had only one attorney throughout his legal
proceedings because "an attorney cannot reasonably be expected to assert or argue his or her own ineffectiveness." 261
Ga. 32, 401 S.E.2d 733. However, we held that where there is new counsel appointed or retained, he must raise the
ineffectiveness of previous counsel at the first possible instance in the legal proceedings. Thus, in White, the claim of
ineffectiveness of trial counsel was waived because appellate counsel had failed to raise it.

Were we to look no further than the rule set out in White, we would agree that Ryan's claim is procedurally barred because
the second attorney from the Public Defender's Office who represented Ryan on motion for new trial failed to raise an
ineffective assistance claim. However, in this case, unlike in White, all three attorneys involved in the various stages of
Ryan's legal proceedings were attorneys with the same Public Defender's Office.

As stated above, we noted in White that an attorney cannot reasonably be expected to assert his or her own
ineffectiveness. Likewise, it would not be reasonable to expect one member of a law firm to assert the ineffectiveness of
another member, where one represented a defendant at trial and the other represented him on motion for new trial or
appeal. On the other hand, a member of a law firm may not by his or her failure to raise an ineffective assistance claim
against a fellow member of his firm bar the rights of a defendant to ever raise that issue. To hold otherwise *509 would
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permit one member of the firm . _deld his fellow member against accusations o, .ectiveness at the expense of the
rights of the defendant. This the courts cannot allow. See, e.g., First Bank & ¢. Co. v. Zagoria, 250 Ga. 844, 302 S.E.2d 674
(1983); Roper v. State, 258 Ga. 847 (1)(a), 375 S.E.2d 600 (1989).

Regardless of whether an attorney has been appointed to act for the client or retained by the client, the client is entitled to
fidelity from the attorney and every member of the attorney's law firm. To that end we hold that attorneys in a public
defender's office are to be treated as members of a law firm for the purposes of raising claims of ineffective assistance of
counsel. As such different attorneys from the same public defender's office are not to be considered "new" counsel for the
purpose of raising ineffective assistance claims under White v. Kelsa. Therefore, a defendant's right to raise such a claim
may not be barred by the failure of a succession of attorneys from the same public defender's office to raise it.

This case is remanded to the habeas court for a determination of the merits of Ryan's ineffective assistance of counsel
claims.

Judgment reversed and remanded.

All the Justices concur.
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697 S.E.2d 757 (2010)

The STATE
V.
JACKSON et al.

No. S10A0070.
Supreme Court of Georgia.

June 28, 2010.
Patrick H. Head, District Attorney, Dana J. Norman, Jesse D. Evans, Asst. Dist. Atty., for appellant.

Tony L. Axam, Calvin A. Edwards, Jr., Atlanta, for appellees.
NAHMIAS, Justice.

Appellees, defendants Carlester Jackson and Warren Woodley Smith, allegedly conspired *758 with Jercld Daniels to rob a drug dealer
at gunpoint. The victim, however, also turned out to be armed, and he shot and killed Daniels in self-defense. A Cobb County grand jury
indicted Jackson and Smith on three counts of felony murder along with other offenses. The defendants moved to dismiss the felony
murder counts pursuant to State v. Crane, 247 Ga.779, 279 S.E.2d 695 (1981). The trial court granted the motion to dismiss, and the
State now appeals, asking us to overrule Crane. After thorough review, we conclude that Crane should be overruled, and we therefore
reverse. The causation issue presented should be decided by a properly instructed jury at trial, using the customary proximate cause
standard.

This should be an easy case for a Georgia appellate court. The question presented is what the term "causes” means as used in the
felony murder statute. See OCGA § 16-5-1(c) ("A person also commits the offense of murder when, in the commission of a felony, he
causes the death of another human being irrespective of malice."). In cases both before and after Crane, this Court interpreted that very
term to require "proximate causation.” In addition, there are dozens of other cases from this Court and the Court of Appeals, before and
after Crane, that hold that the same term as used in other homicide statutes and in many other criminal and civil contexts means
proximate cause.

This case is difficult only because of Crane. There, in a short opinion that did not mention any of Georgia's extensive causation case law,
the Court held that the word "causes" in the felony murder statute requires not proximate causation, but that the death be "caused
directly” by one of the parties to the underlying felony. Id. at 779, 279 S.E.2d 695. Applying this new and more restrictive conception of
causation, the Court concluded that a defendant cannot be found guilty of felony murder when the intended victim of the underlying
felony kills the defendant's accomplice, because that death is "caused directly” by the victim rather than the defendant. See id.

As shown below, the opinion in Crane was poorly reasoned, and perhaps because it is so incongruous with the rest of Georgia law, it
has not been consistently applied by this Court or the Court of Appeals in the ensuing three decades. Its holding has not been applied
uniformly in the specific context of felony murder, nor has its reasoning been followed in construing the same causation language in
other homicide statutes. The relevant facts of this case, however, are almost identical to Crane's, and so today we must either

reaffirm Crane or reject it. After careful consideration, we have concluded that Crane must be overruled. Stare decisis is an important
doctrine, but it is not a straightjacket. Crane's age and statutory nature are outweighed by the other factors undermining its precedential
authority, and it is important that the Court refute its reasoning to insure that the case can no longer be cited in efforts to pollute other
streams of our law.

The Factual and Procedural Background of This Case

1. The parties stipulated, for purposes of the motion to dismiss, that Jackson, Smith, and Daniels conspired to commit an armed robbery
of someone who the defendants believed was a drug dealer. Daniels approached the intended victim armed with a handgun, with
Jackson nearby and Smith waiting in the getaway vehicle. The victim, who was also armed, exchanged gunfire with Daniels, and he
ultimately shot and killed Daniels in self-defense. Jackson and Smith were later arrested. The indictment charged the defendants with,
among others offenses, felony murder. Tracking the statutory language, Count 1 alleged that both Jackson and Smith "did cause the
death of Jerold Daniels, a human being, ... while in the commission of a felony, to wit: Aggravated Assault.” The indictment charged
Smith with two more counts, alleging that he caused Daniels's death while in the commission of the felony of possession of a firearm by
a convicted felon.

The defendants moved to dismiss the felony murder charges. They argued that because the victim fired the shot that killed their co-
conspirator, they did not directly cause Daniels's death. The trial court, bound by this Court's decision in Crane, granted the motion to
dismiss. The State *7589 filed this direct appeal under OCGA § 5-7-1(a)(1), asking us to overrule Crane.

"Cause" in Georgia's Homicide Statutes Means Proximate Cause

2. The felony murder statute provides that "[a] person also commits the offense of murder when, in the commission of a felony, he
causes the death of another human being irrespective of malice." OCGA § 16-5-1(c) (emphasis added). As in Crane, the question in this
case is whether a defendant who commits a felony whose intended victim kills a co-conspirator "causes” that death. The answer should
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be straightforward. Georgia is a proxime Ise state. When another meaning is not indic )y specific definition or context, the term
"cause" is customarily interpreted in almos. all legal contexts to mean "proximate cause"—"|yiiat which, in a natural and continuous
sequence, unbroken by any efficient intervening cause, produces injury, and without which the result would not have occurred." Black's
Law Dictionary 1103 (5th ed. 1979).

Thus, this Court has explained that proximate cause is the standard for criminal cases in general. See, e.g., Skaggs v.

State, 278 Ga. 19, 19-20, 596 S.E.2d 159 (2004) ("In a criminal case, proximate cause exists when the accused's ""act or omission
played a substantial part in bringing about or actually causing the (victim's) injury or damage and... the injury or damage was either a
direct result or a reasonably probable consequence of the act or omission.™" (citations omitted)). We have also said that proximate
cause is the standard for homicide cases in general. See, e.g., James v. State, 250 Ga. 655, 655, 300 S.E.2d 492 (1983) ("In Wilson v.
State, 190 Ga. 824, 829, 10 S.E.2d 861 (1940), we set out the following test for determining causation in homicide cases: "Where one
inflicts an unlawful injury, such injury is to be accounted as the efficient, proximate cause of death, whenever it shall be made to appear,
either that (1) the injury itself constituted the sole proximate cause of the death; or that (2) the injury directly and materially contributed to
the happening of a subsequent accruing immediate cause of the death; or that (3) the injury materially accelerated the death, although
proximately occasioned by a pre-existing cause.").

Consistent with this general rule, we have held in many cases and for many decades that proximate causation is the standard for
murder cases prosecuted under the murder statute, now codified as OCGA § 16-5-1. Thus, we have long held, in numerous cases, that
proximate causation is the test for malice murder, a crime defined using the identical "he ... causes" phrasing. See OCGA § 16-5-1(a)
("A person commits the offense of murder when he unlawfully and with malice aforethought, either express or implied, causes the death
of another human being.").["! Finally, with respect to the statutory text at issue in this case, and in full accord with the general rule for
criminal and homicide cases and with our construction of the identical language in subsection (a) of the same statute, we have
repeatedly held, before and after Crane, that the phrase "he causes" in OCGA § 16-5-1(c) establishes proximate causation as the
standard for liability in felony *760 murder cases.[?]

Indeed, in virtually all of Georgia's many homicide and feticide statutes, including the frequently charged voluntary and involuntary
manslaughter and vehicular homicide statutes, the General Assembly has employed the same or very similar causation phrasing.

Bl*761 And to the extent those statutes have been interpreted by Georgia's appellate courts, once again the term "cause" has been
regularly construed as requiring proximate causation.!

As an original matter, therefore, we would decide this case simply by applying the customary legal meaning of "cause," which is
supported by the ample precedent interpreting the felony murder provision at issue, its identical sister provision in the murder statute,
and identical or substantially similar provisions in many other homicide statutes. We would hold that the phrase "he causes"

as *762 used in OCGA § 16-5-1(c) requires the State to prove that the defendant's conduct in the commission of the underlying

felony proximately caused the death of another person. In the context of this case, proximate causation would exist if (to use "the rule"
for felony murder that the Court stated a year after deciding Crane) the felony the defendants committed "directly and materially
contributed to the happening of a subsequent accruing immediate cause of the death," Durden, 250 Ga. at 329, 297S.E.2d 237, or if (to
use language from a case decided 16 years before Crane) ""the homicide [was] committed within the res gestae of the felony' ... and is
one of the incidental, probable consequences of the execution of the design to commit the robbery,” Jones, 220 Ga. at

902, 142 S.E.2d 801 (citations omitted).

Whether the evidence in this case would establish such proximate causation beyond a reasonable doubt is a harder question, in part
because the stipulated facts we have before us are summary and the issue of proximate causation is so fact-intensive. That is why
proximate cause determinations are generally left to the jury at trial. See McGrath, 277 Ga.App. at 829, 627 S.E.2d 866 ("What
constitutes proximate cause is ‘undeniably a jury question and is always to be determined on the facts of each case upon mixed
considerations of logic, common sense, justice, policy, and precedent." (citation omitted)).

The defendants here planned an armed robbery of someone they believed to be a drug dealer, who also turned out to be armed, an
occurrence not unusual among drug dealers. When their co-conspirator Daniels approached the victim with a handgun to execute the
robbery, the victim defended himself and killed Daniels. Perhaps more detailed evidence would show that, despite the dangerous and
violent nature of armed robbery and drug dealing, circumstances existed that made the fatal result of the defendants' felonious conduct
improbable in this case, or made the drug dealer victim's actions an "efficient intervening cause." On the limited record before us,
however, a jury could rationally conclude that the defendants' felonies played a "substantial part in bringing about" their accomplice's
death when they confronted at gunpoint a drug dealer, whose deadly response could be viewed as a "reasonably probable
consequence” of their acts. Skaggs, 278 Ga. at 19-20, 596 S.E.2d 159 (citations and punctuation omitted). Thus, as an original matter,
we would have little hesitation reversing the trial court's order and remanding the case for trial and decision by a jury properly charged
on causation using language adapted from our proximate cause homicide cases.

State v. Crane

3. This is not, however, an original matter. The same legal issue was presented, in much the same factual scenario, nearly 30 years ago
in Crane. In that case, Crane and three confederates were burglarizing a home when the homeowner shot and killed one of them in
defense of himself and his property. See 247 Ga. at 779, 279 S.E.2d 695. The Court recognized that the case turned on whether the
term "he causes,” as used in the felony murder statute, can extend to the death of an accompilice killed by the intended victim. Id. In its
one-and-a-half page opinion, however, the Crane Court did not consider the customary legal meaning of "cause" or look to our then-
existing case law interpreting that term as used in the felony murder statute, the malice murder statute, and homicide and other criminal
statutes in general. Instead, the Court baldly asserted that it was faced with the choice between limiting felony murder to deaths
“caused directly by one of the parties to the underlying felony" or construing the statute "to include also those deaths indirectly caused
by one of the parties.” Id. (footnote omitted; emphasis supplied). Reflecting on the only two interpretations of "he causes" that it
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considered, the Court stated that "[v uuld, if allowed a choice, favor the constructio.  .«ch would criminalize the conduct involved in
the present case.” Id. at 780, 279 S.E.zd 695. Because a criminal statute was being interpreted, however, the Court concluded that "we
are constrained by principle to rule in behalf of the accuseds." Id.

We agree that the rule of lenity would require the Court to adopt the interpretation that favored the accuseds if, after applying *763 all
other tools of statutory construction, the Court determined that "directly causes” and "indirectly causes” were the only possible meanings
of the word "causes" in OCGA § 16-5-1(c) and that equally strong reasoning supported either interpretation, leaving the statute
ambiguous. See Banta v. State, 281 Ga. 615, 617-618, 642 S.E.2d 51 (2007) (" The rule of lenity ... applies only when, after consulting
traditional canons of statutory construction, we are left with an ambiguous statute." (quoting United States v. Shabani, 513 U.S. 10,

17, 115S. Ct. 382, 130 L. Ed. 2d 225 (1994))). But the Crane Court did notapply the traditional canons of statutory construction before
jumping to that conclusion, and the binary reading of the causation element proposed by the Crane Court finds no foundation in our legal
tradition or our case law, none of which the Court mentioned.[®! Indeed, other than Crane and cases discussing Crane, we have found
not a single instance in our extensive causation case law where the Court has suggested that the word "causes" can mean only "directly
causes" or "indirectly causes."

To the contrary, we have consistently employed the more nuanced concept of proximate causation, which does not track the binary, and
often unhelpful, direct-indirect dichotomy of Crane. Proximate causation imposes liability for the reasonably foreseeable results of
criminal (or, in the civil context, tortious) conduct if there is no sufficient, independent, and unforeseen intervening cause. That definition
would include, at least in some factual scenarios, a deadly response against one of the perpetrators by the intended victim of a
dangerous felony like burglary or armed robbery.

The Inconsistent Application of Crane's Holding

4. No later cases have bolstered Crane's reasoning, nor do the dissents today make any effort to do so. Indeed, neither this Court nor
the Court of Appeals has consistently applied Crane's holding that the words "he causes" in the felony murder statute "require the death
to be caused directly by one of the parties to the underlying felony.” 247 Ga. at 779, 279 S.E.2d 695 (footnote omitted). In nearly three
decades, the Court has applied Crane wholeheartedly on just two occasions. The first came a year after Crane, when the Court
reversed a felony murder conviction where a police officer killed a bystander during a shootout with the defendant. See Hill v.

State, 250 Ga. 277, 278-280, 295 S.E.2d 518 (1982).[6] The second *764 time was in Hyman v.

State, 272 Ga. 492, 5631 S.E.2d 708 (2000). Police came to Hyman's home looking for a murder suspect, and he falsely told them that
the suspect was not there. When the police were allowed to search the house, the suspect shot and killed one of the officers. See id. at
493, 531 S.E.2d 708. Hyman was charged with murder while in the commission of the felony of making a false statement, but the Court
held that the "direct cause” of the officer's death was the suspect, with whom Hyman was not acting in concert, and so under Crane his
felony murder conviction was reversed. See 272 Ga. at 493, 531 S.E.2d 708. It is possible that the same result would have been
reached under the proximate cause test, consideration of which the Hyman Court pretermitted. See id.

In another case, however, the Court upheld the defendant's felony murder conviction based upon the death of a bystander killed by
someone who was engaging in a gunfight with the defendant. See Smith v. State, 267 Ga. 372, 375-376, 477 S.E.2d 827 (1996). To
reach that result, the Court had to redefine the Crane test as whether the death of the bystander was "directly caused" by "a willing
participant” (rather than a co-party) in the gunfight. 267 Ga. at 375, 477 S.E.2d 827. The Court struggled to distinguish Crane and Hill as
cases in which "the homicides were not committed by either the defendant or someone acting in concert with him." 267 Ga. at

376, 477 S.E.2d 827. The shooter in Smith, however, was plainly "one of the parties to the [defendant's] underlying felony," Crane, 247
Ga. at 779, 279 S.E.2d 695 (footnote omitted), and it is questionable whether someone charged with committing an aggravated

assault against the defendant by shooting at him, see Smith, 267 Ga. at 372, n. 1, 477 S.E.2d827, can really be said to be "acting in
concert with him," id. at 376, 477 S.E.2d 827.

In other cases since Crane, we have upheld felony murder convictions where the death could hardly be said to have been "caused
directly" by the defendant's acts. See McCoy v. State, 262 Ga. 699, 700, 425 S.E.2d 646, 647-48 (1993) (upholding felony murder
conviction by finding that the death of a firefighter who fell into a well behind a burning house and died of asphyxiation was "directly
attributable" to the defendant's felonious conduct in setting fire to the house); Durden, 250 Ga. at 329, 297 S.E.2d 237 (affirming felony
murder conviction where a storeowner responding to a burglary died of a heart attack after exchanging shots with the defendant). In
several other felony murder cases, we have simply ignored Crane and applied the proximate cause test. See, e.g., the post-1981 cases
cited in footnote 2 above.

Moreover, if Crane's reasoning is solid and its holding deserving of precedential value, as Justice Thompson's dissent suggests, see
Dissenting Op. at 769, then the term "causes" and the identical or substantially similar causation language used in Georgia's other
homicide statutes should also be susceptible to the same "directly causes" versus "indirectly causes™ ambiguity posited in Crane. And
because all those statutes are also penal, the rule of lenity should require that the "directly causes" interpretation be applied in those
contexts as well. But that *765 has not happened. To the contrary, this Court and the Court of Appeals have continued to apply the
traditional proximate cause standard in those situations. See, e.g., the post-1981 cases cited in footnotes 1 and 4 above.

Crane has caused the most tension in vehicular homicide cases, which, like felony murder cases, sometimes involve deaths that are
"directly” caused by innocent third parties acting as a result of the defendant's precipitating criminal acts. Thus, in Hill, this Court held
that, under Crane, a defendant did not "cause"” the death of another person and so was not guiity of felony murder when a police officer
at whom the defendant was shooting shot back and killed an innocent bystander. See 250 Ga. at 280, 295 S.E.2d 518. Yet the Court of
Appeals, in a case involving almost the same causation language and a similar fact pattern, held that a defendant was guilty of vehicular
homicide when a police officer from whom he was illegally fleeing bumped his truck in an effort to stop it (much like an officer returning
fire to stop an ongoing felony) and caused the truck to crash, killing an innocent bystander (a baby riding in the truck). See Pitts, 253
Ga.App. at 374, 559 S.E.2d 106. The Pitts court reached this conclusion by simply ignoring Crane and applying the usual proximate
cause test. See id. at 374-375, 559 S.E.2d 106.
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Similarly, in Ponder v. State, 274 Ga.Apj . 616 S.E.2d 857 (2005), the defendant, who \ .nder the influence and recklessly fleeing
the police, caused a pursuing police car to veer into oncoming traffic, where the police car collided with a Buick, killing the officer. See id.
at 94-96, 616 S.E.2d 857. Like the homeowner who fired the fatal shot in Crane, the "direct cause" of the officer's death was the driver of
the Buick. But the Court of Appeals, again without mention of Crane, upheld the conviction because the evidence supported the jury's
finding that the defendant's criminal conduct was the proximate cause of the officer's death. See 274 Ga.App. at 95-96, 616 S.E.2d857.

In McGrath v. State, 277 Ga.App. 825, 627 S.E.2d 866 (2006), the chain of causation was even more indirect. McGrath, who was driving
recklessly and under the influence on 1-85, crashed into a car driven by Kar. Both vehicles were wrecked, and McGrath and Kar were
injured. Burroughs-Brown, a nurse, saw the wreck and stopped to assist. Another car driven by Ramirez, who could not see Burroughs-
Brown until it was too late due to poor visibility, hit her. She was pinned briefly between Kar's and Ramirez's cars, but then she fell onto
the highway, where two other vehicles ran over her. See id. at 826-827, 627 S.E.2d 866. Citing Crane, McGrath argued that he did not
directly cause Burroughs-Brown's death, and faithful application of Crane's reasoning would indeed have required reversal. But the
Court of Appeals again upheld the conviction under the proximate cause test. See McGrath, 277 Ga.App. at 828-830, 627 S.E.2d 866.
In a footnote, the court distinguished Crane on the ground that it "involved the felony murder statute, which was subject to two
interpretations” and asserted that "[s]uch is not the case here, since the vehicular homicide statute has been consistently interpreted and
applied." Id. at 830 n. 4, 627S.E.2d 866. The Court of Appeals distinguished Crane similarly in an earlier vehicular homicide case.

See Johnson,170 Ga.App. at 434, 317 S.E.2d 213 ("Crane is clearly inapposite to the instant case where there is no evidence of indirect
causation and which involves construction of an entirely different statute.”).

Vehicular homicide and felony murder may be defined in "entirely different” statutes, in terms of their Code sections, but the relevant
causation language is indistinguishable, compare OCGA § 40-6-393(a) ("Any person who, without malice aforethought, causes the
death of another person through the violation of [various code sections] commits the offense of homicide by vehicle in the first degree...."
(emphasis supplied)), with OCGA § 16-5-1(c) ("A person also commits the offense of murder when, in the commission of a felony, he
causes the death of another human being irrespective of malice...." (emphasis supplied)). If Crane is good law, then this Court's

* construction of the causation language in OCGA § 16-5-1(c) should be binding on the Court of Appeals when it interprets the virtually
identical causation *766 language in the vehicular homicide statute. See Ga. Const. of 1983, Art. VI., Sec. VI, Par. VI ("The decisions of
the Supreme Court shall bind all other courts as precedents."). Crane is, however, no longer good taw.

Stare Decisis Considerations

5. Stare decisis is an important principle that promotes the rule of law, particularly in the context of statutory interpretation, where our
incorrect decisions are more easily corrected by the democratic process. See Smith v. Salon Baptiste, 287 Ga. 23,

30, 694 S.E.2d 83(2010) (Nahmias, J., concurring specially). However, stare decisis is not an ""inexorable command,' nor “a mechanical
formula of adherence to the latest decision.’ ... Stare decisis is instead a “principle of policy.™ Citizens United v. Fed. Election

Commn., 558 U.S. ____, 130 S. Ct. 876, 920, 175 L. Ed. 2d 753 (2010) (Roberts, C.J., concurring) (citations omitted). In considering
whether to reexamine a prior erroneous holding, we must balance the importance of having the question decided against the importance
of having it decided right. 1d. In doing so, we consider factors such as the age of the precedent, the reliance interests at stake, the
workability of the decision, and, most importantly, the soundness of its reasoning. See Montejo v. Louisiana, 556 U.S.  , 129 S.

Ct. 2079, 2088-2089, 173 L. Ed. 2d 955 (2009).

As demonstrated above, Crane's reasoning is unsound and contrary to the body of our law. Crane's holding may be workable in its
specific context—the death of a co-party directly caused by the intended victim of the underlying felony. As just discussed, however, this
Court and the Court of Appeals have been unable or unwilling to apply Crane's reasoning to all felony murder cases, much less to the
many other homicide statutes that use the same causation language. In addition, Crane affects no property or contract issues and
establishes no substantive rights, so it creates no meaningful reliance interests. (To be sure, the potential conspiring felon who is well-
read in the law might be slightly less deterred from committing a dangerous felony by the belief that if one of his co-conspirators is killed
by the intended victim or a police officer, he will not face a murder charge, but that is not the sort of reliance the law usually recognizes
in the stare decisis analysis.)

That leaves, on the side of reaffirming Crane, only its age and its statutory nature. That is all Justice Thompson's dissent relies upon.
See Dissenting Op. at 769-70. Crane is indeed nearly three decades old, and in Crane and the only two subsequent cases in which we
actually applied its holding, the Court expressly noted that the General Assembly could correct the result. See Crane, 247 Ga. at

780, 279 S.E.2d 695 ("The choice of whether or not the conduct in the present case should be violative of our criminal statutes lies with
the General Assembly."); Hyman, 272 Ga. at 493, 531 S.E.2d 708 ("If this result be viewed as a defect in our felony murder statute, the
remedy lies with the legislature.” (quoting Hill, 250 Ga. at 280, 295 S.E.2d 518)).I1 "Without strong reason to set aside a long-standing
interpretation,” Justice Thompson's dissent says, "we will not do so in the face of legislative acquiescence." Dissenting Op. at 769. But
see Durrence v. State, 287 Ga. 213, 216, n. 5, 695 S.E.2d 227 (2010) (Thompson, J.) (unanimously overruling a 26-year-old statutory
interpretation case in a footnote, briefly explaining why the precedent was decided incorrectly but not mentioning "legislative
acquiescence").

We have explained at length the strong reasons that exist to overrule Crane, which the dissents do not refute. Moreover, Crane's odd
reasoning and the inconsistent application of its holding by both appellate courts make resort to "legislative acquiescence" particularly
dubious.[® In large part *767because our Court and the Court of Appeals have not consistently applied Crane, it has not had the sort of
obviously far-reaching effects that are likely to stimulate a legislative response. Moreover, prosecutors will only rarely go to the trouble of
charging felony murder where Crane appears to apply, much less appealing the issue when the trial court follows our precedent (as the
trial courts must). Consequently, most of Crane's direct effect—the felony murder prosecutions that are never brought—goes unseen.

Furthermore, it is not clear how the General Assembly would go about correcting Crane. If the legislature revised the "he causes”
language in OCGA § 16-5-1(c) to say "he proximately causes," without simultaneously revising all the other homicide statutes that use
similar causation ianguage (including the malice murder provision in subsection (a) of the same statute), the effort could backfire. We
could expect to see appeals by defendants arguing that the legislature's revision of one provision indicates that the language remaining
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in all the other provisions means sor. .19 else—what we said such language meant\.. .ane, that is, "directly causes."” Nor do
legislatures commonly undertake to enact the highly detailed amendment that would be required to respond very specifically

to Crane—assuming that, in light of the inconsistent application of Crane, the General Assembly could even tell for sure what it needed
to correct.

In light of these considerations, we do not believe "that we can properly place on the shoulders of [the General Assembly] the burden of
the Court's own error." Girouard v. United States, 328 U.S. 61, 69, 66 S. Ct. 826, 90 L. £d. 1084 (1946). "Certainly, stare decisis should
not be applied to the extent that an error in the law is perpetuated,” Etkind v. Suarez, 271 Ga. 352, 357, 519 S.E.2d 210 (1999), and it
would not foster the objectives of predictability, stability, and consistent development of legal principles to reaffirm a decision that
branched away from the path of prior and subsequent causation law, has rarely been followed, and if truly followed would disrupt many
areas of settled law.

Conclusion

6. For these reasons, we hereby overrule State v. Crane, 247 Ga. 779, 279 S.E.2d 695, and our subsequent cases relying

upon Crane. We hold that the felony murder statute requires only that the defendant's felonious conduct proximately cause the death of
another person. We therefore reverse the order of the trial court and remand the case for the jury to decide the causation question at
trial. .

Judgment reversed and case remanded.
All the Justices concur, except HUNSTEIN, C.J., and BENHAM and THOMPSON, JJ., who dissent.

HUNSTEIN, Chief Justice, dissenting.

The State charged appellees Jackson and Smith with the felony murder of Daniels, who was shot and killed in self-defense by Hogan
after Daniels, together with appellees, attempted to rob Hogan at gunpoint. Relying on State v.

Crane, 247 Ga. 779, 279 S.E.2d 695 (1981), the trial court dismissed the felony murder charges. In Crane, this Court held that a
defendant is not criminally liable for felony murder in those cases where *768 the murder victim was killed by someone other than the
defendant or another party to the commission of the underlying felony. Focusing on certain language in the felony murder statute,®! the
majority overrules Crane and reverses the trial court. | cannot agree with the majority for the reason that the holding in Crane is
compelled by the plain and unambiguous language in OCGA § 16-2-20, the statute that identifies those persons who may be charged
with and convicted of the commission of a crime.

OCGA § 16-2-20 provides:

(a) Every person concerned in the commission of a crime is a party thereto and may be charged with
and convicted of commission of the crime.

T

i
i
i

&,

(b) A person is concerned in the commission of a crime only if he:

(1) Direcﬂy commits the crime;

© (2) Intentionally causes some other person to commit the crime under such circumstances that the
i other person is not guilty of any crime either in fact or because of legal incapacity;

(3) Intentionally aids or abets in the commission of the crime; or

(4) Intentionally advises, encourages, hires, counsels, or procures another to commit the crime.

(Emphasis supplied.)

This Court recognized the effect of OCGA § 16-2-20 on the felony murder statute in Hill v. State, 250 Ga. 277(1)

(b), 295S.E.2d 518 (1982).[101 Hill was convicted of the malice murder of police officer Mullinax and the felony murder of Darryl Toles, a
bystander who was inadvertently shot by Mullinax when the officer fired back in response to Hill's attack. Citing Crane, this Court
reversed the felony murder conviction because the evidence was clear that Hill "did not directly cause the death of Darryl Toles and may
not be convicted therefor.” Id. at 280(1)(b), 295 S.E.2d 518. In the accompanying footnote this Court pointed out that OCGA § 16-2-20
(former Code Ann. § 26-801)

https://www.courtlistener.com/opinion/1346679/state-v-jackson/ 5/9


https://www.courtlistener.com/opinion/1346679/state-v-jackson/

9/3/2020 State v. Jackson, 697 S.E.2d 757 — CourtlL’ r.com

provides that under certain circumstances, one may be held responsible for a crime one did not directly
commit. A review of that Code section shows none of the circumstances to be applicable here. The

.+ closest, perhaps, is [OCGA § 16-2-20](b)(2) which allows a finding of criminal liability where one

. intentionally causes some other person to commit the crime under such circumstances that the other

. person is not guilty of any crime either in fact or because of legal incapacity.” (Emphasis supplied.)
There is, however, in this case no allegation or evidence that [Hill] intentionally caused Officer Mullinax
to shoot Darryl Toles.

TR

Regardless whether or not appellees directly or proximately caused the death of Daniels, as Crane held, there is no question under the
facts stipulated by the parties that appellees did not directly commit the alleged crime; hence, they cannot come within the ambit of
OCGA § 16-2-20(b)(1). A review of the indictment establishes that the State does not allege that appellees "intentionally cause[d]"
Hogan, the intended armed robbery victim, to shoot and kill Daniels,[''] so that OCGA § 16-2-20(b)(2) is not applicable. Finally, the facts
and allegations present no basis for considering Hogan to be a "person concerned in the commission of" the alleged felony murder
under any other provision in OCGA § 16-2-20.

By reinterpreting OCGA § 16-5-1(c) to authorize defendants such as appellees to be charged with and convicted of felony

murder *769 when a defendant unintentionally but "proximately" causes some other person to commit the murder, the majority has
judicially rewritten OCGA § 16-2-20(b) to add a fifth category of criminal liability. Contrary to the majority's note, neither "[o}ur traditional
proximate cause law" nor the questionable case law interpreting OCGA § 40-6-393(a) authorizes the majority's cavalier expansion of
OCGA § 16-2-20(b). Maj. Op., fn. 6. | understand that many members of this Court are frustrated that the Legislature, despite our
repeated exhortations, see, e.g., Hyman v. State, 272 Ga. 492, 493, 531 S.E.2d 708 (2000) (authored by Carley, J.), has declined to
amend OCGA § 16-2-20 to provide for criminal liability in situations of this nature. As currently enacted nothing in OCGA § 16-2-20
makes a person criminally liable when that person unintentionally but proximately causes some other person to commit a crime. But
creating this fifth theory of criminal liability all on our own is blatant judicial activism. The Legislature, not this Court, gets to decide
whether a person in this type of situation is a party to a crime. | cannot agree to this judicial usurpation of the legislative prerogative.
Instead, because OCGA § 16-2-20(b) expressly provides that a person is concerned in the commission of a crime "only if" he comes
within one of its four categories, thereby unambiguously setting forth all legally recognized theories of criminal liability in this State, and
there is no allegation or evidence that appellees qualified under any of those four categories as parties to the crime of felony murder, |
would hold that the trial court's dismissal of the felony murder charges against appellees was correct and should be affirmed.
Accordingly, | respectfully dissent to the majority's opinion.

| am authorized to state that Justice BENHAM joins in this dissent.
THOMPSON, Justice, dissenting.

The Georgia felony murder statute provides that "[a] person also commits the offense of murder when, in the commission of a felony, he
causes the death of another human being irrespective of malice." OCGA § 16-5-1(c). In State v.

Crane, 247 Ga. 778, 279 S.E.2d695 (1981), this Court unanimously held that a "death of one of the would-be felons at the hand of the
intended victim of the underlying felony" does not invoke the felony murder rule because the phrase "he causes” in the statute must be
strictly construed to mean one of the defendants directly caused the death. Crane, supra at 779, 279 S.E.2d 695. The State concedes
that Crane is factually on all fours and accurately states the law in Georgia, but it urges this Court to overrule it.

The meaning of "causes” was open to two possible interpretations in Crane, and we chose the one that favored the accused rather than
the State. Id. As we have already said twice in the nearly 30 years since Crane, "'[ilf this resuit be viewed as a defect in our felony
murder statute, the remedy lies with the legislature." Hyman v. State, 272 Ga. 492, 493, 531 S.E.2d 708 {2000) (quoting Hill v.

State, 250 Ga. 277, 280, 295 S.E.2d 518 (1982)).

principle has even greater weight where[, as here,] the precedent relates to interpretation of a statute.”
- [Cit.] A reinterpretation of a statute after the General Assembly's implicit acceptance of the original
interpretation would constitute a judicial usurpation of the legislative function.

i§¥ "[E]ven those who regard stare decisis' with something less than enthusiasm recognize that the

B
2

Smith v. Baptiste, 287 Ga. 23, 30, 694 S.E.2d 83 (2010), (Nahmias, J., concurring specially), quoting Abernathy v. City of

Albany, 269 Ga. 88, 90, 495 S.E.2d 13 (1998). Without strong reason to set aside a long-standing interpretation, we will not do so in the
face of legislative acquiescence. "If this Court has been wrong from the beginning, on this subject, let the legislative power be invoked to
prescribe a new rule for the future; until aitered by that power, we are disposed to adhere to the rule which has been so long applied by
our Courts and is so well known to the legal profession.” Etkind v. Suarez, 271 Ga. 352, 358(5), 519 S.E.2d 210 (1999). Thus, uniess
and until the General Assembly declares that the element of causation in the felony murder statute actually means proximate causation,
we should adhere to our interpretation of the statute as set forth in Crane.

https:/iwww.courtlistener.com/opinion/1346679/state-v-jackson/ 6/9


https://www.courtlistener.com/opinion/1346679/state-v-jackson/

9/3/2020 State v. Jackson, 697 S.E.2d 757 — Court! Fr.com

*770 "[N]o judicial system could do society's work if it eyed each issue afresh in every case that raised
it. (Cit.) ... The application of the doctrine of stare decisis is essential to the performance of a well-
ordered system of jurisprudence. In most instances, it is of more practical utility to have the law settled
and to let it remain so, than to open it up to new constructions, as the personnel of the court may
change, even though grave doubt may arise as to the correctness of the interpretation originally given
to it. (Cits.)" [Cit.]

Etkind, supra at 356-357(5), 519 S.E.2d 210.

"Certainly, stare decisis should not be applied to the extent that an error in the law is perpetuated. [Cit.] However, [Crane] is not an
erroneous statement of the law of Georgia, but merely a pronouncement by a majority of this Court as to the proper construction of the
[criminal] law of this state on a matter of first impression.” Etkind, supra at 357(5), 519 S.E.2d 210. " Stare decisis is the preferred
course because it promotes the evenhanded, predictable, and consistent development of legal principles, fosters reliance on judicial
decisions, and contributes to the actual and perceived integrity of the judicial process.™ Smith v. Baptiste, supra at 31, 694 S.E.2d 83,
(Nahmias, J., concurring specially).

The identical fact pattern that was considered in Crane is now again before the Court, and the statute has remained unaltered by the
General Assembly despite the passage of 29 years. All that has changed is the composition of the Court. We cannot and should not
take it upon ourselves to expand upon the statutory language to achieve a result not expressed and not intended by the legislature. To
do so is to eliminate predictability, stability, and continuity that is essential to a weli-ordered judicial system. For these reasons, | must
respectfully dissent.

| am authorized to state that Chief Justice HUNSTEIN and Justice BENHAM join in this dissent.

NOTES

[1] See, e.g., Wilson, 190 Ga. at 829, 10 S.E.2d 861 (upholding proximate cause instruction and malice murder conviction where the
defendant smashed the victim's skull with a hatchet and the victim died nine months later from infection and gangrenous lung
abscess), Ward v. State, 238 Ga. 367, 369, 233 S.E.2d 175 (1977) (holding that, even if the defendant's act of throwing the drunken
victim off a bridge into a river "did not directly cause” the victim's death, "the jury was authorized to find that this act either materially
contributed to the death ... or materially accelerated it" under the proximate cause test set forth in Wilson and other cases); Fleming v.
State, 240 Ga. 142, 145, 240 S.E.2d 37 (1977) (affirming the trial court's refusal to instruct the jury to acquit on malice murder if it found
that the defendant mortally shot the victim but also found that the "immediate cause" of the victim's death was drowning, because "[t]he
evidence established that the wounds were the proximate cause of the death"); Bishop v. State, 257 Ga. 136,

140, 356 S.E.2d 503 (1987) (holding in a malice murder case that "'[w]here one inflicts an unlawful injury, such injury is the proximate
cause of death if the injury "directly and materiaily contributed to the happening of a subsequent accruing immediate cause of the
death,"™ noting that "[t]his court has held evidence of death by pulmonary embolism resulting from treatment after wounds were inflicted
by a defendant can present a question for a jury as to whether the wound was the proximate cause of death." (citations omitted)).

[2] See, e.g., Jones v. State, 220 Ga. 899, 902, 142 S.E.2d 801 (1965) ("'A murder may be committed in perpetration of a felony,
although it does not take place until after the felony itself has been technically completed, if the homicide is committed within the res
gestae of the felony.' Certainly the killing is a part of the res gestae of the robbery in this case ... and is one of the incidental, probable
consequences of the execution of the design to commit the robbery.” (citations omitted)); Dupree v. State, 247 Ga. 470, 470-471,

472, 277 S.E.2d 18 (1981) (holding, where the victim died of heart failure brought on by stress and injuries incurred during a robbery,
that the evidence was sufficient to find that "the conduct of the appellant in perpetrating the robbery constituted the proximate cause of
the death of the deceased"); Larkin v. State, 247 Ga. 586, 587, 278 S.E.2d 365 (1981) (upholding felony murder conviction against the
defendant's claim that the evidence was insufficient to show that "he caused his mother-in-law's death” when he stabbed her while
assaulting his wife and she later died from a pulmonary embolus as a complication of surgery to re-stitch the knife wound, explaining
that “[w]here one inflicts an unlawful injury, such injury is the proximate cause of death if the injury "directly and materially contributed to
the happening of a subsequent accruing immediate cause of the death™ (citation omitted)); Durden v. State, 250 Ga. 325,

329, 297 S.E.2d 237 (1982) (affirming felony murder conviction where a store owner responding to a burglary died of a heart attack after
exchanging shots with the defendant, explaining that "the rule may be stated as follows: Where one commits a felony upon another,
such felony is to be accounted as the efficient, proximate cause of the death whenever it shall be made to appear either that the felony
directly and materially contributed to the happening of a subsequent accruing immediate cause of the death, or that the injury materially
accelerated the death, although proximately occasioned by a pre-existing cause."); Williams v. State, 255 Ga. 21,

22, 334 S.E.2d 691 (1985) (relying on Durden to uphold felony murder conviction where the defendant shot the victim in the leg, causing
him to fall out of his vehicle, which then rolled over and killed him, because the aggravated assault "directly and materially contributed to
his death by asphyxiation"); State v. Cross, 260 Ga. 845, 847, 401 S.E.2d 510 (1991) (holding that "OCGA § 16-5-1(c), defining felony
murder, requires that the death need only be caused by an injury which occurred during the res gestae of the felony" and upholding an
indictment that charged the death of a baby more than a year after the defendant shook her (emphasis in original)); Skaggs, 278 Ga. at
19-20, 22, 596 S.E.2d 159 (applying the general test for proximate causation in a felony murder case and holding that the defendant's
aggravated assault by hitting and kicking the victim proximately caused the victim's death by causing him to fall and fatally hit his head
on the ground, rejecting the argument based upon Crane that the proximate cause jury instruction erroneously "failed to include
additional language expounding upon proximate cause when the accused does "not directly cause the death™).

[3] See, all with emphasis supplied, OCGA § 6-2-5.2 ("Any person who, without malice aforethought, causes the death of another
person through the violation of Code Section 6-2-5.1 [operating aircraft under the influence] commits the offense of homicide by
aircraft...."); § 16-5-2(a) ("A person commits the offense of voluntary mansiaughter when he causes the death of another human
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being under circumstances which woul. 2rwise be murder and if he acts solely as the. .. of a sudden, violent, and irresistible
passion...."); § 16-5-3(a) ("A person commits the [felony] offense of involuntary manslaughter in the commission of an unlawful act

when he causes the death of another human being without any intention to do so by the commission of an unlawful act other than a
felony.”), (b) ("A person commits the [misdemeanor] offense of involuntary manslaughter in the commission of a lawful act in an unlawful
manner when he causes the death of another human being without any intention to do so, by the commission of a lawful act in an
unlawful manner likely to cause death or great bodily harm."), § 16-5-80(b) ("A person commits the offense of feticide if he or she willfully
and without legal justification causes the death of an unborn child by any injury to the mother of such child...."), (d) ("A person commits
the offense of voluntary manslaughter of an unborn child when such person causes the death of an unborn child under circumstances
which would otherwise be feticide and if such person acts solely as the result of a sudden, violent, and irresistible passion...."); § 40-6-
393(a) ("Any person who, without malice aforethought, causes the death of another person through the violation of [various motor
vehicle statutes] commits the offense of homicide by vehicle in the first degree...."), (b) ("Any driver of a motor vehicle who, without
malice aforethought, causes an accident which causes the death of another person and leaves the scene of the accident in violation of
subsection (b) of Code Section 40-6-270 commits the offense of homicide by vehicle in the first degree...."), (c) ("Any person who
causes the death of another person, without an intention to do so, by violating any [other] provision of this title ... commits the offense of
homicide by vehicle in the second degree when such violation is the cause of said death...."); § 40-6-393.1(b)(1) ("A person commits the
offense of feticide by vehicle in the first degree if he or she causes the death of an unborn child by any injury to the mother of such child
which would be homicide by vehicle in the first degree...."), (c)(1) ("A person commits the offense of feticide by vehicie in the second
degree if he or she causes the death of an unborn child by any injury to the mother of such child by violating any [other] provision of this
titte ... which would be homicide by vehicle in the second degree...."); § 40-6-396(a) ("Any person who, without malice

aforethought, causes the death of another person through the viclation of subsection (a) of Code Section 40-6-26 commits the offense of
homicide by interference with an official traffic-control device or railroad sign or signal...."); § 52-7-12.2(a) ("Any person who, without
malice aforethought, causes the death of another person through the violation of [various code sections] commits the offense of
homicide by vessel in the first degree."), (b) ("Any operator of a vessel who, without malice aforethought, causes a collision or accident
which causes the death of another person and leaves the scene of the collision or accident in violation of subsection (a) of Code Section
52-7-14 commits the offense of homicide by vessel in the first degree...."), (¢} ("Any person who causes the death of another

person, without an intention to do so, by violating any [other] provision of this title ... commits the [misdemeanor] offense of homicide by
vessel in the second degree when such violation is the cause of said death."); § 52-7-12.3(b)(1) ("A person commits the offense of
feticide by vessel in the first degree if he or she causes the death of an unborn child by any injury to the mother of such child through the
violation of [various code sections]...."), (c)(1) ("A person commits the offense of feticide by vessel in the second degree if he or she
causes the death of an unborn child by any injury to the mother of such child by violating any [other] provision of this title....").

[4] See, e.g., Cain v. State, 55 Ga.App. 376, 381-382, 190 S.E. 371 (1937) ("In a case of manslaughter, the negligence of the defendant
must be the proximate cause of the death, in order to constitute such crime.... "Whoever does a wrongful act is answerable for all the
consequences that may ensue in the ordinary course of events, though such consequences are immediately and directly brought about
by an intervening cause, if such intervening cause was set in motion by the original wrong-doer, or was in reality only a condition on or
through which the negligent act operated to induce the injurious result." (citations omitted)); Coley v. State, 117 Ga.App. 149,

151, 159 S.E.2d 452 (1968) ("To convict for the offense of involuntary manslaughter in the commission of an unlawful act, it is
necessary, among other things, that the death be the proximate result of the unlawful act. Or, as it may otherwise be stated, the unlawful
act must be found by the jury to be the proximate cause of the homicide." (citations omitted)); Cook v. State, 134 Ga.App. 357,

359, 214 S.E.2d 423 (1975) (approving detailed proximate cause instruction on murder, voluntary manslaughter, and involuntary
manslaughter charges); Johnson v. State, 170 Ga.App. 433, 434, 317 S.E.2d 213 (1984) ("The term and concept of proximate cause
has been applied in vehicular homicide cases in this state for many years."); Hickman v. State, 186 Ga.App. 118,

119, 366 S.E.2d 426 (1988) (rejecting claim in voluntary manslaughter case that the victim did not die "as a direct, proximate result of
the strike or strikes inflicted by defendant because the cause of death was due to an intervening factor: pulmonary embolism,”

citing Heath v. State, 77 Ga.App. 127, 130-131, 47 S.E.2d 906(1948)); Anderson v. State, 226 Ga. 35, 37, 172 S.E.2d 424 (1970)
(approving charge on involuntary manslaughter in the commission of an unlawful act, explaining that the "excerpt complained of when
considered with the entire charge plainly instructed the jury that the act of the defendant must have been the proximate cause of the
death of the deceased"); Miller v. State, 236 Ga.App. 825, 828, 513 S.E.2d 27 (1999) ("In vehicular homicide cases, the State must
prove that the defendant's conduct was the “legal' or "proximate' cause, as well as the cause in fact, of the death." (citations

omitted)); Walker v. State, 251 Ga.App. 479, 481, 553 S.E.2d 634 (2001) (upholding voluntary manslaughter conviction, stating that "
[tihe test for determining causation in homicide cases is" whether the unlawful injury is ""the efficient, proximate cause of death™ (citation
omitted)); Pitts v. State, 253 Ga.App. 373, 374, 559 S.E.2d 106 (2002) ("In order to be convicted of vehicular homicide under OCGA §
40-6-393, the conduct of the defendant must have caused the death. This requires showing that "the defendant's conduct was the "legal”
or "proximate" cause, as well as the cause in fact, of the death." (citations omitted)); McGrath v. State, 277 Ga.App. 825, 828-

829, 627 S.E.2d 866(2006) ("[I]n order to be convicted of vehicular homicide by recklessly driving in violation of OCGA § 40-6-390, [the
defendant's] conduct must have caused the death of [the victim].... "This requires showing that "the defendant's conduct was the "legal’
or ‘proximate’ cause, as well as the cause in fact, of the death.™ (citations omitted)).

(5] The only other support the Crane Court offered for its holding was that "[o]ther jurisdictions apparently are split on this issue, the
numerical majority favoring a negative answer,” citing an ALR annotation without any analysis of whether the felony murder statutes and
case law in those jurisdictions mirror Georgia's. See Crane, 247 Ga. at 779 & n. 3, 279 S.E.2d 695 (citing 56 ALR3d 239).

The Crane Court's perfunctory analysis of the felony murder statute to reach a holding that limits the scope of felony murder liability is
not unique. See Ford v. State, 262Ga. 602, 602, 423 S.E.2d 255 (1992) (holding, based largely on case law from other states, and
despite the felony murder statute’s use of the unrestricted term "a felony,” that "dangerousness is a prerequisite to the inclusion of a
felony as an underlying felony under the felony murder statute of this state"). See also Shivers v. State, 286 Ga. 422, 425-428 & n.

3, 688 S.E.2d 622 (2010) (Nahmias, J., concurring specially) (criticizing the Ford Court's holding and reasoning, including its
misstatement about the common law history of Georgia's felony murder statute).

(6] It may be noted that this holding had no immediate effect on the case, because the defendant killed the police officer during the
shootout, and his malice murder conviction and death sentence for that crime were affirmed. See Hill, 250 Ga. at 279, 281, 284,
287, 295 S.E.2d 518. However, the Eleventh Circuit later vacated the capital conviction based upon violations of Hill's due process rights
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at trial. See Hill v. Turpin, 135 F.3d 141 .2 (11th Cir.1998).

Looking to a footnote in Hill, see 250 Ga. at 280, n. 3, 295 S.E.2d 518, Chief Justice Hunstein's dissent argues that "the holding

in Crane is compelled by the plain and unambiguous language in OCGA § 16-2-20, the statute that identifies those persons who may be
charged with and convicted of the commission of a crime.” Dissenting Op. at 768. The Crane Court did not suggest that its holding was
compelled by § 16-2-20, mentioning the predecessor version of that statute only in passing, see 247 Ga. at 779, n. 4, 279 S.E.2d 695,
and the Chief Justice does not try to defend the causation reasoning on which Crane did rely. Moreover, in its footnote, the Hill majority
was not explaining why felony murder liability was limited by OCGA § 16-2-20. The Court instead had accepted Crane's limitation of
liability to deaths "directly cause[d]" by the defendant and was looking to the party-to-a-crime statute to see if it might be used to expand
liability to "a crime one did not directly commit.” 250 Ga. at 280 & n. 3, 295 S.E.2d 518. On the incorrect "direct causation” assumption,
the answer was no. The Chief Justice cites no authority for the proposition that the party-to-a-crime statute imposes a /imitation on
proximate causation. To the contrary, OCGA § 16-2-20 expandscriminal liability from a defendant's own criminal acts (and their
proximate consequences) to the criminal acts of his accomplices and agents (and their proximate consequences). Thus, the question in
this case is not whether the defendants intentionally caused their victim to commit a crime by killing their co-conspirator; the victim acted
in self-defense and committed no crime. The question is whether a jury could reasonably find that the predicate felonies

the defendants intentionally committed, alone or as co-parties under OCGA § 16-2-20(b)(3) and (4), proximately caused Daniels’ death
when their intended victim defended himself against the armed robbery. Our traditional proximate cause law answers that question
affirmatively. Finally, we note that the effort to limit felony murder liability based on OCGA § 16-2-20 runs into the same problem as the
effort to limit liability based on a constricted view of causation: the same reasoning should apply to all similar criminal and homicide
cases, but that has never been done, as the discussion below demonstrates. In short, this opinion does nothing to alter or expand
OCGA § 16-2-20. We are simply interpreting the language of the felony murder statute.

[7] Contrary to the assertion in Chief Justice Hunstein's dissent, the Court has never suggested that the General Assembly needs to
"amend OCGA § 16-2-20 to provide for criminal liability in situations of this nature.” Dissenting Op. at 769. Indeed, that dissent argues
for the first time ever that OCGA § 16-2-20, as opposed to the causation element in OCGA § 16-5-1 (c), requires the result reached

in Crane. See footnote 6 above.

[8] Even aside from these peculiar circumstances, it can be perilous to rely heavily on legislative silence and inaction to conclude that a
court's interpretation of a statute is correct.

Legislative silence is a poor beacon to follow in discerning the proper statutory route.... The verdict of quiescent years cannot be invoked
to baptize a statutory gloss that is otherwise impermissible. This Court has many times reconsidered statutory constructions that have
been passively abided by [the legislature]. [Legislative] inaction frequently betokens unawareness, preoccupation, or paralysis. "It is at
best treacherous to find in [legislative] silence alone the adoption of a controlling rule of law." Girouard v. United States, 328 U.S. 61, 69
[66.S. Ct. 826, 90 L. Ed. 1084] (1946).... Where, as in the case before us, there is no indication that a subsequent [General Assembiy]
has addressed itself to the particular problem, we are unpersuaded that silence is tantamount to acquiescence, let alone... approval....

Zuber v. Allen, 396 U.S. 168, 185 & n. 21, 90'S. Ct. 314, 24 L. Ed. 2d 345 (1969). See also Helvering v. Hallock, 309 U.S. 106, 119-
120, 60 S. Ct. 444, 84 L. Ed. 604 (1940) ("To explain the cause of non-action by [the legislature] when [the legislature] itself sheds no:
light is to venture into speculative unrealities.").

[9] Under OCGA § 16-5-1(c), "[a] person ... commits the offense of murder when, in the commission of a felony, he causes the death of
another human being irrespective of malice.”

[10] The majority cites to Hill "albeit with no significant discussion.” Thornton v. Ga. Farm Bureau Mut. Ins.
Co., 287 Ga. 379, 695 S.E.2d 642 (2010). See Majority Opinion, p. 763.

[11] The pertinent language in the indictment charges appellees "with the offense of MURDER for that [appellees] ... while in the
commission of a felony, to wit: AGGRAVATED ASSAULT as alleged in Count 4 of this Indictment, did cause the death of Jercld Daniels,
a human being." Count 4 alleged that appellees "did unlawfully make an assault upon the person of Arthur Hogan, with a firearm ..." The
parties stipulated that Hogan was the person appellees intended to rob.
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Georgia Supreme Court, In Re: Formal Advisory Opinion 10-1, 744 S.E.2d 798 (2013).




Supreme Court of Geo. _ ..
IN RE: FORMAL ADVISORY OPINION 10-1.
No. S10U1679.

Decided: July 11, 2013

Dennis R. Dunn, Deputy A.G., Stefan Ernst Ritter, Senior A.A.G., Samuel S. Olens, A.G,,
Department of Law, J. Randolph Evans, Mckenna, Long & Aldridge, LLP, Paula J. Frederick,
General Counsel, Robert E. McCormack Ill, State Bar of Georgia, John Joseph Shiptenko, Office
of The General Counsel, Michael Lanier Edwards, Eastern Judicial Circuit Public Defender's Office,
Savannah, James B. Ellington, Hull Barrett, PC, Augusta, for In re Formal Advisory Opinion 10-1.

Responding to a letter from the Georgia Public Defender Standards Council (GPDSC), the State
Bar Formal Advisory Opinion Board (Board) issued Formal Advisory Opinion 10—1 (FAO 10-1), in
which the Board concluded that the standard for the imputation of conflicts of interest under Rule
1.10(a) of the Georgia Rules of Professional Conduct applies to the office of a circuit public
defender as it would to a private law firm. FAO 10-1 was published in the June 2010 issue of the
Georgia Bar Journal and was filed in this Court on June 15, 2010. On July 5, 2010, the GPDSC
filed a petition for discretionary review which this Court granted on January 18, 2011. The Court
heard oral argument on January 10, 2012. For reasons set forth below, we conclude, as did the
Board, that Rule 1.10(a) applies to a circuit public defender office as it would to a private law firm,
and pursuant to State Bar Rule 4.403(d), we hereby approve FAO 10-1 to the extent it so holds.?

1. At the heart of FAO 10-1 is the constitutional right to conflict-free counsel and the construction of
Rule 1.10(a) of the Georgia Rules of Professional Conduct. “Where a constitutional right to counsel
exists, our Sixth Amendment cases hold that there is a correlative right to representation that is
free from conflicts of interest.” Wood v. Georgia, 450 U.S. 261, 271 (101 SC 1097, 67 LE2d 220)
(2008). Indeed, this Court has stated in no uncertain terms that, “Effective counsel is counsel free
from conflicts of interest.” Garland v. State, 283 Ga. 201 (657 S.E.2d 842) (2008). In keeping with
this unequivocal right to conflict-free representation, Rule 1.10(a) provides as follows:

While lawyers are associated in a firm, none of them shall knowingly represent a client when any
one of them practicing alone would be prohibited from doing so by Rule 1.7: Conflict of Interest:
General Rule, 1.8(c): Conflict of Interest: Prohibited Transactions, 1.9: Former Client or 2.2:
Intermediary.

(Emphasis in original.) Comment [1] concerning Rule 1.10 defines “firm” to include “lawyers . in a
legal services organization.” Comment [3] further provides “Lawyers employed in the same unit of
a legal service organization constitute a firm,.”
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Under a plain reading of Ru.  .10(a) and the comments thereto, .  Jit public defenders working
in the circuit public defender office of the same judicial circuit are akin to lawyers working in the
same unit of a legal services organization and each judicial circuit's public defender's office is a
“firm” as the term is used in the rule. This construction is in keeping with our past jurisprudence. Cf.
Hung v. State, 282 Ga. 684(2) (653 S.E.2d 48) (2007) (attorney who filed motion for new trial was
not considered to be “new” counsel for the purpose of an ineffective assistance of counsel claim
where he and trial counsel were from the same public defender's office); Kennebrew v. State, 267
Ga. 400 (480 S.E.2d 1) (1996) (appellate counsel who was from the same public defender office as
appellant's trial lawyer could not represent appellant on appeal where appellant had an ineffective
assistance of counsel claim); Ryan v. Thomas, 261 Ga. 661 (409 S.E.2d 507) (1991) (for the
purpose of raising a claim of ineffective assistance of counsel, “attorneys in a public defender's
office are to be treated as members of a law firm .”); Love v. State, 293 Ga.App. 499, 501 at fn. 1
(667 S.E.2d 656) (2008). See also Reynolds v. Chapman, 253 F3d 1337, 1343—-1344 (11th
Cir.2001) (“While public defenders' offices have certain characteristics that distinguish them from
typical law firms, our cases have not drawn a distinction between the two.”). Accordingly, FAO 10-1
is correct inasmuch is it concludes that public defenders working in the same judicial circuit are
“firms” subject to the prohibition set forth in Rule 1.10(a) when a conflict exists pursuant to the
conflict of interest rules listed therein, including in particular Rule 1. 7.2 That is, if it is determined
that a single public defender in the circuit public defender's office of a particular judicial circuit has
an impermissible conflict of interest concerning the representation of co-defendants, then that
conflict of interest is imputed to all of the public defenders working in the circuit public defender
office of that particular judicial circuit. See Restatement (Third) of the Law Governing Lawyers §
123(d)(iv) (“The rules on imputed conflicts . apply to a public-defender organization as they do to a
law firm in private practice .”).

2. Despite the unambiguous application of Rule 1.10(a) to circuit public defenders, GPDSC
complains that FAO 10-1 creates a per se or automatic rule of disqualification of a circuit public
defender office. We disagree. This Court has stated that “[g]iven that multiple representation alone
does not amount to a conflict of interest when one attorney is involved, it follows that counsel from
the same [public defender office] are not automatically disqualified from representing multiple
defendants charged with offenses arising from the same conduct.” Burns v. State, 281 Ga. 338,
340 (638 S.E.2d 299) (2006) (emphasis in the original). Here, Rule 1.10 does not become relevant
or applicable until after an impermissible conflict of interest has been found to exist. It is only when
it is decided that a public defender has an impermissible conflict in representing mulitiple
defendants that the conflict is imputed to the other attorneys in that public defender's office. Even
then, multiple representations still may be permissible in some circumstances. See, e.g., Rule
1.10(c) (A disqualification prescribed by this rule may be waived by the affected client under the
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conditions stated in Rule 1.:. conflict of Interest: General Rule.) 1..us, FAO 10-1 does not create a
per se rule of disqualification of a circuit public defender's office prior to the determination that an
impermissible conflict of interest exists and cannot be waived or otherwise overcome.

Although a lawyer (and by imputation his law firm, including his circuit public defender office) may
not always have an impermissible conflict of interest in representing multiple defendants in a
criminal case, this should not be read as suggesting that such multiple representation can routinely
occur. The Georgia Rules of Professional Conduct explain that multiple representation of criminal
defendants is ethically permissible only in the unusual case. See Rule 1.7, Comment [7] (“The
potential for conflict of interest in representing multiple defendants in a criminal case is so grave
that ordinarily a lawyer should decline to represent more than one co-defendant.”). We realize that
the professional responsibility of lawyers to avoid even imputed conflicts of interest in criminal
cases pursuant to Rule 1.10(a) imposes real costs on Georgia's indigent defense system, which
continually struggles to obtain the resources needed to provide effective representation of poor
defendants as the Constitution requires. See Gideon v. Wainwright, 373 U.S. 335 (83 SC 792, 9
LE2d 799) (1963). But the problem of adequately funding indigent defense cannot be solved by
compromising the promise of Gideon. See Garland v. State, 283 Ga. 201, 204 (657 S.E.2d 842)
(2008).

Since FAO 10-1 accurately interprets Rule 1.10(a) as it is to be applied to public defenders
working in circuit public defender offices in the various judicial circuits of this State, it is approved.4

Formal Advisory Opinion 10—1 approved.

FOOTNOTES

employed in the circuit public defender office in the same judicial circuit [may] represent co-
defendants when a single lawyer would have an impermissible conflict of interest in doing so™—and
we asked the parties to address a similar question in their briefs to this Court. That statement of
the question, however, is too broad. The real issue addressed by the Board—and addressed in this
opinion—is solely a question of conflict imputation, that is, whether Rule 1.10(a) applies equally to
circuit public defender offices and to private law firms. No doubt, the question of conflict imputation
under Rule 1.10(a) is part of the broader question that the Board purported to answer and that we
posed to the parties. But whether multiple representations are absolutely prohibited upon
imputation of a conflict—even with, for instance, the informed consent of the client or the
employment of “screening” measures within an office or firm—is a question that goes beyond Rule
1.10(a), and it is one that we do not attempt to answer in this opinion. To the extent that FAO 10-1
speaks to the broader question, we offer no opinion about its correctness.

2. There are 43 circuit public defender offices in Georgia.
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3. Rule 1.7 of the Georgia rwuies of Professional Conduct provides. a) A lawyer shall not represent
or continue to represent a client if there is a significant risk that the lawyer's own interests or the
lawyer's duties to another client, a former client, or a third person will materially and adversely
affect the representation of the client, except as permitted in (b).(b) If client informed consent is
permissible a lawyer may represent a client notwithstanding a significant risk of material and
adverse effect if each affected client or former client gives informed consent confirmed in writing to
the representation after: (1) consultation with the lawyer pursuant to Rule 1.0(c); (2) having
received in writing reasonable and adequate information about the material risks of and reasonable
available alternatives to the representation; and (3) having been given the opportunity to consult
with independent counsel.(c) Client informed consent is not permissible if the representation: (1) is
prohibited by law or these Rules; (2) includes the assertion of a claim by one client against another
client represented by the lawyer in the same or a substantially related proceeding; or (3) involves
circumstances rendering it reasonably unlikely that the lawyer will be able to provide adequate
representation to one or more of the affected clients. The maximum penalty for a violation of this
Rule is disbarment.

4. Our opinion cites several precedents that concern the constitutional guarantee of the assistance
of counsel, and it is only fitting that we think about the constitutional values that Rule 1.10
promotes as we consider the meaning of Rule 1.10. We do not hold that the imputation of conflicts
required by Rule 1.10 is compelled by the Constitution, nor do we express any opinion about the
constitutionality of any other standard for imputation. Rule 1.10 is a useful aid in the fulfillment of
the constitutional guarantee of the right to the effective assistance of counsel, but we do not hold
today that it is essential to fulfill the constitutional guarantee. We do not endorse any particular
alternative to Rule 1.10(a), but we also do not foreclose the possibility that Rule 1.10(a) could be
amended so as to adequately safeguard high professional standards and the constitutional rights
of an accused—by ensuring, among other things, the independent judgment of his counsel and the
preservation of his confidences—and, at the same time, permit circuit public defender offices more
flexibility in the representations of co-defendants. As of now, Rule 1.10 is the rule that we have
adopted in Georgia, FAO 10-1 correctly interprets it, and we decide nothing more.

PER CURIAM.

All the Justices concur.
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APPENDIX L-

Hancock County Superior Court, Westmoreland v. Johnson, No. 11-HC-034. Docket Report.
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APPENDIX M-

Cobb County Superior Court, Westmoreland v. State, No. 07-9-6020, Extraordinary Motion for
New Trial- Order entered June 9, 2011.




In Office Jun-89-2811 16 25 49
1+ 261 —-0@17171 CR
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IN THE SUPERIOR COURT OF COBB@GU& . cobbsuperiorcourtclerk. com

y C. Stephenson
STATE OF GEORGIA Clerk of Supenor Cm':rt Cobb County

STATE OF GEORGIA *
* CRIMINAL
* FILE NO: 07-9-6020-42
VS. * :
*
AMOS WESTMORELAND, *
Defendant. *
*
ORDER

The Defendant having filed an Extraordinary Motion for New Trial based
on newly discovered evidence and the Court having reviewed the same and the
‘record in this case;

- ITIS HEREBY ORDERED AND ADJUDGED as follows:
1.

0.C.G.A. §5-5-23 states:

“A new trial my be granted in any case where any material evidence - - - -

relating to new and material facts is discovered by the applicant after the

rendition of a verdict against him and is brought to the notice of the Court
within the time allowed by law for entering a Motion for New Trial”
0.C.G.A. §5-5-41 a) expands the time beyond 30 days if some good reason
is shown, as judged by the Court.

2.

The Defendant was convicted by a jury of thirteen of the sixteen counts
against him, including felony murder, on October 23, 2008 and was sentenced on

November 6, 2008.



ID# 261 15;!92927'1 711-CR
3.
A timely Motion for New Trial was denied and the Supreme Court affirmed
the conviction on August 10, 2010 — 287 Ga. 688.
4.
The Defendant alleges that he is entitled to a new trial because evidence of

the “Cobb County Police Departments’ Restricted Pursuit Procedures” were not

- introduced into evidence.

5.
However this is not newly discovered evidence. The record shows that
-Cobb County Police Pursuit Procedures where argued at trial and at Motion for
New Trial, even though a copy was not submitted. The Supreme Court in its
decision in this case @ 287 Ga. 688 discussed these procedures in Divisions 1 and
2 of their decision. |
6.
The Defendant cannot show that the Cobb County Police Restricted
Pursuit Procedures were not known about until after trial.

Therefore Defendant’s Motion for New Trial is denied.

SO ORDERED this_ A dayof ___ Myos 2011,

JUDGE ADELE P. GRUBBS

Superior Court of Cobb County
State of Georgia




Twu ¢t 2011-8871711-CR
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CERTIFICATE OF SERVICE

This is to certify that I have this day served all interested parties in the
ithin and foregoing matter by depositing a copy of this Order dated the
day of 2011 in the Cobb County Mail System in the
properly addressed envelopes with adequate postage thereon addressed as
follows:

Jason Marbutt, Esq.

Bruce Hornbuckle, Esq.
Assistant District Attorney
Cobb Judicial Circuit
Interdepartmental Mail

Amos Westmoreland #1041629
Hancock State Prison

701 Prison Blvd.

Sparta, GA 31087

This ; day of UZLJ&.I , 2011

% ' 0l)-Hawkiag

Kimberly Carroll-Hawkins
Judicial Administrative Assistant to
Judge Adele P. Grubbs




APPENDIX N-

Cobb County Superior Court, Westmoreland v. State, No. 07-9-6020, Extraordinary Motion in
Arrest of Judgement- Order entered July 1, 2011; April 9, 2012.
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SD\TE UF_ GEORGIA mm of u&f&:‘m’n Cabh County

STATE OF GEORGIA.
CRIMINAL
'FILE NO: 07-9-6020-42

AMOS WESTMOELAND, JR.,

':I"Qotvov.'.

m-MWmommmWfsm@mﬂmz
apafti :ﬁ‘nd

ﬂnmmadmmuwmmomn
The Defendant filed a *1* Amendment to the Extraordinary Motion ia

Asrest of Judgment.” The Court did not rule on said amendment because the
The 1% Amendment to the Extracedinary Motion in Arrest of Judgment

IT IS HEREBY ORDERED AND ADJUDGED that the 1% Amended

SO ORDERED this __\__ dayof %P*\ . 2012,

JUDGE ADELY. P. Gnunns
Superior Court of Cobb County
State of Georgla
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IN THE SUPERIOR COURT OF COBB, = ysapreiorcourtelonk. con
STATEOFGEORGIA "' T & Shbemen ™

STATE OF GEORGIA
CRIMINAL

- FILE NO: 07-9-6020-42 -

~AMOS WESTMORELAND, JR.,
Defendant.

s v s e e

The Defendant was convicted by a jury of thirtees of the sixteen counts for
wbi&hemindim&hdudingfelmymwdu on October 23, 2008 and was
muneedonﬂcmmbnﬁ 2008,

o

ARer the Trial Court denied the Motion for New Trial, the Supreme Court
affirmed the conviction on June 28, 2010 - 287 Ga. 688, A copy of that decision
is incorporated into this Order and attached hereto,

3
In:oxder-toichallén;e 8 conviction after it has been affirmed on direct
appeal, criminal defendants is required to file an extraordinary motion for new

trial, amMnmau&ofmdmtmape&honforhabmmpu& Harpcrv
semzsscuxa
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4
A‘Monfnramoﬂ\ldcmmuuﬁonnonwnmdablcdmmch
appm:mthelwnolthem:dorphdlm It must be made during the term
at which the judgment was obtained.
5.
mmhmﬁmﬂwSupnmdewmhmmmeJudgmem
of thcﬁmmoamm. 2010. This Motion in Arrest of Judgment was filed
June 30, 2011, Itis too late.
6.
However, there are no non-amendable defects appearing on the face of the
“record or pleadi

iii)  The Sentences imposed are correct as a matter of law.

The contention regarding the Cobb County Police Department
Pursuit to Policy was previously rejected by the Supreme Court in
Section 3 of its decision.

v)  Thereis no error in the charge and no * "conflict of interest”.

THEREFORE Defendant’s Motion mAMofJudgmentudmhd.
LW _2011L

Scanned with CamScanner



'l‘hb bt’omﬂoﬂm 1 have this day wrwd all interested parties In the
matter by dapmmn; a copy of this Order dated the
5 2041 in the Cubb County Mail System in the

‘ . e with adequate postage thereon addressed as

Scanned with CamScanner

*‘3"749!;98::4:-193' “arx



APPENDIX O-

Client-Lawyer Letter from Louis Turchiarelli.
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Amos Wastmoroland 1041629
Hancock State Prison
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Mr. Amos Westmoreland
GoC ID- $1041629
Hancock State Prison
P.O. Box 339

Sparta, GA 31087
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My [Amos Westmoreland.
GDC iD 31041529
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APPENDIX P-

Client-Lawyer Letter from William Carter Clayton June 29, 2010.
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__P.OBOX 36247
ATLANTA, GA 30343

AppearNo. SIOA0365

RE: .Amos Westmoreland v. State of Georgia

{rogre: o infor you that the Sepreme Gourt of Gebigia s rejostad your Appeal T
Py of the court’s decision. As'of the date of this decision Junc28, 2010 your

. i ¢-four years from that date to chal lenge your c@nvic_tio_n by way of
Haheas Corpus: If you-have any questions please do not hesitate to contict me.

Yours Very Tndy

. L

AV Carter Claytoh

Scanned with CamScanner



APPENDIX Q-

Response from the Georgia Supreme Court Clerk July 15, 2010.



l T rant .M f‘usmP'\ R Ts by mn&\#%zl‘ -\ ﬁr((fjwu COSE
' - T \} -
R Vel 15 740> N'\L\shF 08 a? \)nr», S0 W ni\rynm Stk i b

!
i
' 5W§¢1 20 ol hmr apo: MUM Yuaich

- . - i : :
o e R S, T d o s \SAM *‘cm:)&er

| i :
_— , pe «m,c,mrch \\Wzv%lem o oid Lk Sy \eMoe ,

" e, ceRanles hpmxm,'rfdm&yrpd s

-’kv:s}%&' \3\1L raact

Tk, Sop!
N ASHKEMSKEW,_

: NOTARY
S %Tmsomeomm |

Scanned with CamScanner

L




CERTIFICATE OF MAILING

I hereby certify that, on the ; S' day of August, 2020;this pleading was served on the Court
via U.S. mail courier.

Mr. Amos Westthoreland, Jr., Pro Se

CERTIFICATE OF SERVICE

X

T hereby certify that, on the day of August 2020, a true and correct copy of this Petition
and Appendix was sent to Georgia Attorney General Christopher M. Carr, at the Georgia
Department of Law. 40 Capitol Square, S.W., Atlanta, Georgia 30334-1300.

] MIT. Amos Westmoreland, Jr., Pro Se
G.D.C. #1041629

Dooly State Prison (H-1 109M)
1412 Plunkett Road

Unadilla, Georgia 31091



