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~ UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

CA. No 15-2190

PAUL SATTERFIELD

VS.

DISTRICT ATTORNEY PHILADELPHIA ET AL.

(ED. Pa. CIv. NO. 02-cv-00448)

.

Present: FUENTES GREENAWAY JR. and VANASKIE, Circuit Jud,L

'_ Submitted are:

)
@

3)

®)

*(6)

Appellant’s apphcatlon for a certificate of appealab1hty under 28 '
U.S.C. § 2253(c)(1),

Appellant’s motion to expedite the appeal and for leave

‘to proceed on the original record, F R.A.P. 24;

Appellant s motion to have the Court d1sregardI 0. P 9 1;

- 'Appellant s motion for expedited consideration of his motlon for bail -

@

pursuant to F.R.A.P. 23(b); and

Appellant’s motion to have his motion for exped1ted con51derat10n of

‘his bail mot1on treated as uncontested

Appellant’ “Request for Expedlted Consideration, etc.,” filed
on August 3, 2015

in the above captioned case.

MMW/LLB/tmm

- Respecttully,

‘Clerk

ORDER

“The foregoing apphcauon for a certificate of appealability is granted with respect
to the issue whether McQuiggin v. Perkins, 133 S. Ct. 1924, 1928 (2013), is adequate,




Case: 15-2190 Document: 003112094852 ~ Page: 2 - Date Filed: 10/07/2015

_ Dated: 10/7/18

either standmg alone or in tandem with other factors; to-invoke- rehef‘fromfmal judgment

- under Fed. R. Civ. P. 60(b)(6), see Cox v. Horn, 757 F.3d 113, 124 (3d Cir. 2014), cert.

denied, 135.S. Ct. 1548 (2015), and in light of appellant’s valid claim that counsel was
constitutionally ineffective for failing to interview and call Eric and Grady Freeman to

~ testify at trial. See Slack v. McDaniel, 529 U.S. 473, 484 (2000) (certificate of

appealability warranted where prisoner shows that jurists of reason would find it
debatable whether petition states valid claim of denial of constitutional right and that

- jurists of reason would find it debatable whether district court was correct in its

procedural ruling). In all other respects, the application is denied. Appellant’s motion . .
for bail pursuant to Fed. R. App. P. 23(b) is denied. Appellant’s motion to have the Court
disregard 1.O.P. 9.1 (en banc consideration required to overrule holding in precedential
opinion of previous panel) is denied. Appellant’s motion to proceed on the original

‘record is granted, Fed. R. App. P. 24(c) All other motions, 1nclud1ng the motlons to
E .expedlte are demed

By _:the Court,

s/ Thomas I. Vanaskie
Circuit Judge

JT/cc: Federal Community Defender Eastern District of Pennsylvania
Susan E. Affronti, Esq. :
Paul Satterfield



IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD, o CIVIL ACTION
Petitioner, ;

V. 5 - L

PHILIP L. JOHNSON, NO. 02-448 I8 21
THE DISTRICT ATTORNEY OF THE ' :
COUNTY OF PHILADELPHIA, and
THE ATTORNEY GENERAL OF THE .
STATE OF PENNSYLVANIA, ; ) i

Respondents. |

ORDER

AND NOW, this 15th day of April, 2015, upon consideration of pro _se petitioner Paul
Satterfield’s Motion for Relief from Judgment and Orders [Pursuant to Federal Rule of Civil -
Procedure 60(b)] (“Rule 60(b) Motion”) (Document No. 94, filed March 31, 2014); a letter from
pro se petitioner dated January 20, 2015;! and pro se petitioner’s Praecipe to Enter Default
(Document No. 95, filed April 13, 2015), IT IS ORDERED as follows:

1. That part of Satterfield’s Rule 60(b) Motion which seeks to substitute “John E.
Wetzel” in place of “Phiiip L. Johnson™ as Secretary of the PennsylVania Department of
Corrections is GRAN TED, and the caption shall be AMENDED ‘o reflect that substitution;?

2. Satterfield’s Rule 60(b)‘ Motion is DENIED in all other respects; and .

3. Satterfield’s Praecipe to Enter Default is REJECTED.

IT IS FURTHER ORDERED that a certificate of appealability WILL NOT ISSUE on

the ground that reasonable jurists would not debate this Court’s procedural rulings with respect

A copy of pro se petitioner’s letter dated J anuary 20, 2015, shall be docketed by the -
Deputy Clerk.

2 John E. Wetzel became the Secretary of the Pennsylvahia Departhient of Corrections in

December 2010. Pursuant to Rule 25(d) of the Federal Rules of Civil Procedure, John E. Wetzel
is substituted for Philip L. Johnson as a respondent in this case. _ . _
| " ENTEREp

APR 16 2915
CLERK OF Goyg;



to Satterfield’s claims or whether Satterfield has stated a valid claim of the denial of a

constitutional right. See Slack v. McDaniel, 529 U.S. 473, 484 (2000); 28 U.S.C. § 2253(c).

The decision of the Court is based on the following: -
L. INTRODUCTION

1. Pro se petitioner Paul Satterfield was convicted of first-degree murder and

possession of instruments of crime on June 10, 1985, in the Court of Common Pleas of
Philadelphia County. On that date, he was sentenced to life imprisonment on the murder
conviction and a cor.lseeutive term of two-and-a-half years’ imprisonment on the conviction for
possession of instruments .of crime.

2. On January 28, 2002, Satterfield filed a Petition for Writ of Habeas Corpus in this
Court pursuant to 28 U.S.C. § 2254, By Order and Memorandum dated June 21, 2004, this Court

granted the Petition with respect to the claim that Satterfield’s trial counsel was ineffective. See

Satterfield v. Johnson, 322 F. Supp. 2d 613 (E.D. Pa. 2004). In that Order, the Court vacated

Satterfield’s convictions and sentence, and stayed the execution of the writ- ef habeas corpus for
180 days to permit the Coﬁmonwealth .of Pennsylvania (“the CommonWealth”) to grant
Satterfield a new trial.

3. ‘The Commonwealth appealed the Court’s decision to the United States Court of
Appeals for the Third Circuit on July 21, 2004. The Third Clrcult reversed this Court’s dec1510n
by Judgment and Oplnlon dated January 17, 2006, ruhng that Satterfield’s Petition for Writ of
Habeas Corpus was time-barred under the Antlterrorlsm and Effective Death Penalty Act

(“AEDPA”). See Satterfield v. Johnson, 434 F.3d 185, 188 (3d Cir. 2006). The Third: Circuit

detérmined that, although the Commonwealth had failed to mention timeliness in its Notice of

Appeal, it had not waived that argument. See id. at 190-91. On remand, in accordance with the




Third Circuit’s mandate, this Court dismissed Satterﬁeld’s Petition for Writ of Habeas Corpus by
Order dated April 19, 2006.

| 4, Preéentiy before the Court are Satterfield’s Rule 60(b) Motion and Praecipe to
Enter Default. In his Rule 60(b) Motion, Satterfield challenges the validity of this Court’s Apr{i
19, 2006 Order, and contends that he is cufrently being uhlawfully imprisoned in the absence of
a valid conviction and judgment of sentence. Liberally construing the Rule 60(b) Motion, the
Court concludes thét Satterfield is raising two principal argumen_ts:3 (1) this Court’s April 19,
2006 Order is “void” because the Third Circuit lacked subject matter jurisdiqtioh to érder that his

Petition for Writ of Habeas Corpus be dismissed; and (2) his Petition for Writ of Habeas Corpus

should not have been dismissed as untimely because under McQuiggin v. Perkins, 133 S. Ct.
1924 (2013), his cléims of actual innocence entitle 'hi‘m to an exception to the lir;litati‘ons period.
In his Praecipe to Enter Default pursuant to Federal Rule of Civil Procedure 55 (a), Satterfield
requests that a default be entered against respondents because they did not respond to his Rule

60(b) Motion. The Court addresses the issues raised by Sattefﬁeld’s filings in turn. -

3 Satterfield also argues that the District Attorney of the County of Philadelphia should be
dismissed from the case and that anything filed by the District Attorney, including the Notice of
-Appeal, should be stricken from the record because the District Attorney is not a proper party to
this action. According to Satterfield, this entitles him to the relief requested in his Rule 60(b)
Motion because the District Attorney never had standing to pursue an appeal of this Court’s
original decision to grant his Petition for Writ of Habeas Corpus. The Court rejects this
argument. The District Attorney was lawfully added as a party to this action by Order dated
April 9, 2002, and thus had standing to pursue an appeal. See Konya v. Mevers, No. 03-4065 ,
2004 WL 1171730, at *4 n.18 (E.D. Pa. May 24, 2004), report and recommendation adopted,
No. 03-4065, 2004 WL 2203727 (E.D. Pa. Sept. 30, 2004) (“[1}t is not clear that, under the.
‘caselaw in the Third Circuit, Rule 2(a) prohibits the inclusion of the District Attorney and the
Attorney General as respondents (in addition to the Superintendent), especially where the
Attorney General specifically indicated an interest in filing an opposing response to the habeas
petition.”) (emphasis in original) (citations omitted).

3




II. SATTERFIELD’S RULE 60(B) MOTION IS NOT A SECOND OR
SUCCESSIVE HABEAS PETITION

5. The Court must first determine whether Satterfield’s pending Rule 60(b) Motibn
is, In essence, a second or successive betition for habeas relief. Such a ruling is réquired because
the AEDPA requires a petitioner to obtain certiﬁcétion from the Court of Appeals authorizing the
District Court to address a second or successive habeas petition. See 28 U.S.C. § 2244(b)(3)(A).

6. A Rule 60(b) motion is treated as a successive habeas petition if it is based on a
challenge to the underlying conviction. Only when a Rule 60(b) motion challenges the manner in

which an earlier habeas corpus judgment was procured can it be adjudicated on the merits

without Court of Appeals authorization. Pridgen v. Shannon, 380 F.3d 721, 727 (3d Cir. 2004).

A motion that attacks the habeas court’s previous resolution of a claim on the merits constitutes a

second or successive habeas petition. Gonzalez v. Crosbv., 545 U.S. 524, 532 (2005) (emphasis
omitted). | |

7. The Court concludes that Satterfield’s Rule 60(b) Motion is not a second or
successive habeas petition. Rather than attacking his underlying conviction, the Motion purports
to challénge the validity of this Court’s April 19, 2006 Order, and the propriety of the Third
Circuit’s application of the AEDPA’s statute of limitations in light of McQuiggin. The Motion
vthﬁs attacks the manner in which Satterfield’s hébeas pétition was dismissed and is therefore

properly treated as a Rule 60(b) motion, not a second or successive habeas petition. See, e.g.,

Akiens v. Wynder, No. 06-5239, 2014 WL 1202746, at *2 (E.D. Pa. Mar. 24, 2014) (concluding
that petitioner’s Rule 60(b) motion challenging application of statute of limitations in light of

McQuiggin was not a second or successive habeas petition).



III. SATTERFIELD’S ARGUMENT THAT THE THIRD CIRCUIT LACKED
SUBJECT MATTER JURISDICTION TO ISSUE ITS MANDATE IS
WITHOUT MERIT

8. Satterfield argues first that this Court’s April 19, 2006 Order is void because the
Third Circuit lacked subj ect matter jurisdiction to order that his Pétition for Writ of Habeas
- Corpus be dismjsséd. According to Satterfield, this means that the Court’s Order dated June ‘21,V
2004, in which the Court initially granted his Petition, remains “lawfuliy effective” and entitles
him to “be immédiétely released from lengthy continuing unlawful imprisonment."’ This
argument is meritless, and it is one that Satterfield has previously raised, and this Court has
rejected, numerous times. See Order dated July 27, 2011; Order dated August 10, 2011; Order
dated November 4, 2011; Order dated November 22,2011.

9. . Asthe Court explained in its Order dated November 4, 2011, the Third Circuit
determined that, alt‘hougih the Commonwealth had failed to mention timeliness in its Notice of
Appeal, it had not waived that argument. See Satterfield, 434 F.3d at 190-91. The Third Circuit
then remanded the case to this Court “for dismissal in accordance with” its opinion. Id. at 196.

This Court is bound by the Judgment and Opinion of the Third Circuit. See Cooper Distrib. Co.

v. Amana Refrigeration, Inc., 180 F.3d 542, 546 (3d Cir. 1999) (quoting Bankers Trust Co. v.

Bethlehem Steel Corp., 761 F.2d 943, 949 (3d Cir. 1985)) (““It is ‘axiomatic’ that on remand

after an appellate court decision, the trial court ‘must proceed in accordance with the mandate

and the law of the casé as established on appeal.”"); Noel v. United Aircraft Corp., 359-F.2d 671,
674 (3d Cir. 1966) (“Where the reviewing court in its mandate prescribes that the court shall
proceed in accordance with the opinioﬁ of the reviewing court, such pronouncement operates.to
make the opinjdn a part of the mandate as completely as though the opinion had been set out at

length.”). Accordingly, the Court denies that part of Satterfield’s Rule 60(b) Motion in which he




argues that the Third Circuit lacked subject matter jurisdiction to order that his Petition for Writ

of Habeas Corpﬁs be dismissed. .

IV.  SATTERFIELD’S ARGUMENT THAT HE IS ENTITLED TO RELIEF IN
LIGHT OF THE SUPREME COURT DECISION IN MCOUIGGIN V.
PERKINS IS UNAVAILING

10.  Next, Satterfield argues that he is entitled to relief under Rule 60(b)(6) in light of

the Supreme Court decision in McQuiggin v. Perkins. In McQuiggin, the Court held that a claim

~ of actual innocence, if proven, provides an equitable exception fo the one-year statute of
limitations in 28 U. S C. 2244(d)(1). See 133 S. Ct. at 1928.

11.  Rule 60(b)(6), the catch-all provision, permits a party to seek relief from a final
judgment “when the movant shows “any. . . reason justifying relief from the operation of the
judgment’ other than the more specific circumstances set eut in Rules 60(b)(1)-(5).” Gonzalez,
545 U.S. at 528-29 (citations omitted). However, “courts are to dispense their broad powers
under 60(b)(6) only in ‘extraordinary circumstances where, without such relief, an extreme and

unexpected hardship would occur.”” Cox v. Hom, 757 F. 3d 113, 120 (3d Cir. 2014) (quoting

‘Sawka v. Healtheast, Inc., 989 F.2d 138, 140 (3d Cir. 1993)). Such extraordinary circumstances

“rarely occur in the habeas context.” Gonzalez, 545 U.S. at 535. Moreover, “[i]ntervening

developments in the law by themselves rarely constitute the extraordinary circumstances

required for relief under Rule 60(b)(6).” Agostini v. Felton, 521 U.S. 203, 239 (1997).

| l12. The Court conc‘ludes that Satterfield has not shown extraordinery circumstances
sufficient to warrant relief under Rule 60(b)(6). Mc( 2uigv gin was deeided more than seven years
after this Court’s April 19, 2006 Order, and therefore constitutes a “development[] in .the law,”‘
which “rarely constltute[s]” extraordlnary circumstances sufficient for Rule 60(b)(6) relief.
Agostini, 521 U.S. at 239. Satterﬁeld has not cited any authority in support of his contention or

convinced the Court that the legal development in Mc( Juiggin constitutes extraordinary



circumstances, and this Court and several other courts have held otherwise. See, e.g., Pridgen v.

| Shannon, No. 00-4561, 2014 WL 1884919, at *3—*4 (E.D. Pa. May 12, 2014); m, 2014 WL
1202746, at *3 (collecting eases); Gonzalez, 545 U.S. 524 (rejecting petitioner’s argument that |
he was entitled to ﬁabeas relief pursuant to Rule 60(b)(6) based on subsequent Supreme Court
decision under which his petition would have been deerﬁed timely). The Court finds these cases
persuasive and denies this part of Satterfield’s Rule 60(b) Motion on the ground that the legal
development in McQuiggin does not constitute extraordinary circumstances sufficient to warrant
Rule 60(b) relief. |
V. SATTERFIELD’S PRAECIPE TO ENTER DEFAULT IS REJECTED

13. In his Praecipe to Enter Default, Satterfield requests that a default be entered
~ against respondents because they did not respond to his Rule 60(b) Mo’Fion. See Fed. R. Civ. P.
55(a) (“When a party against whom a judgment for affirmative relief is sought has failed to plead
or otherwise defend, and that failure is shown by affidavit or otherwise, the clerk must enter the
party’s default.”). |

14.  Rule 55is ir.lapplicable because “default judgments are not available in habeas

- actions.” Broadbent v. Mitchell, No. 09-1616, 2009 WL 3698131, at *2 (D.S.C. Nov. 3, 2009)

(collecting cases); see also Rule 5(a) of the Rules Governing Section 2254 Cases in the United
- States District Courts. Even if Rule 55 was applicable, Satterfield has not cited any authority to

support the contention that the failure to respond to a motion, as opposed to an initial pleading,.

constitutes a failure to “plead or otherwise defend” under Rule 55, and the Court has found no -
such authority.

41 5. Respondents filed a response to Satterfield’s Petition for Writ of Hebeas Corpus.
" Thus, any alleéed failure to respond to Satterfield’s Rule 60(b) Motion would not entitle him to

an entry of default. See Green v. Knowlin, No. 09-840, 2010 WL 569572, at *7 (D.S.C. Feb. 11,




2010) (“[A]é the respondent timely responded to Green’s Petition [for Writ of Habeas Corpus],
his alleged failure to respond to Green’s motion [for summary judgment]fwould' not entitle Green
to judgment even if Rule 55 were applicable.”) (emphasié in original). Furthermore, a reéponse
to Satterfield’s Rule 60(b) Motion was unnecessary in view of the fact that the Motion merely
restated arguments previously rgj ected by the Court and is wholly without merit. Accordingly,

the Court rejects Satterfield’s Praecipe to Enter Default.

BY THE COURT:

= \

BOIS, JANE,, J.
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APS- a0 -.‘ ~April 21, 2005
~ UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 05-1754
PAUL SATTERFIELD .

) V.
PHILIP L. JOHNSON, et al.
Appellant |
_ (ED. Pa. Civ. No. 02-cv-000448) .

Present:  SLOVITER, NYGAARD AND FUENTES, CIRCUIT JUDGES

v Submitted are:

(1) - Appellant’s motion for bail pending appeal and for permanent
' release from custody, and supportmg afﬁdav1t and

) | Commonwealth’s response

in the above-captloned case.
' Respéctfully,’
~ Clerk

MMW/EAW/Zm/aﬂ
ORDER.

The foregoing motion for release or bail pendmg appeal, is denied. Hllton V.
Braunskill, 481 U.S. 770 (1987)

By the Court,

/s/ Richard L. Nygaard
Circuit Judge

Dated: May 18, 2005
ARL/cc:PS; JHB



UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 04-3108

- PAUL SATTERFIELD,

Appellee,
V.

PHILIP L. JOHNSON: THE DISTRICT ATTORNEY OF THE COTNTY
OF PHILADELPHIA; THE ATTORNEY GENERAL OF THE STATE OF
. : PENNSYLVANIA,

- Appellants.

Appeal from the United States District Court
for the Eastern District of Pennsylvania,
(D.C. Civ. No. 02-CV-00448)
District Judge: Honorable Jan E. DuBois

Submitted Under Third Circuit LAR 34.1(a)
(September 30, 2005)

Before: ALITO and AMBRO, Circuit Judges,
RESTANI,‘ Judge

(Filed January 17, 2006)
JUDGMENT
This cause was submitted Qn the briefs in accordance with Third Circuit LAR

34.1(a) on September 30, 2005.

* Honorable Jane A. Restani, Chief J udge of the United States Court of Internatlonal
Trade, sitting by designation.



On consideration whereof, it is ORDERED and ADJUDGED that the order of the
District Court is REVERSED and the petltlon for writ of habeas corpus is REMANDED

for dismissal in accordance with the opinion of this court.

' ATTEST:

Clerk

: HCertuﬁed as a true copy and Issued in llpu
DATRD" Jannar_v 7. 2006 of a formal manuate on _ Ty /T

Clerk U.S. Court of Appes!s for tha Third Clreult
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PRECEDENTIAL

UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 04-3108

" PAUL SATTERFIELD,
Appellee,
V. |

PHILIP L. JOHNSON; THE DISTRICT ATTORNEY OF
THE COUNTY OF PHILADELPHIA; THE ATTORNEY
GENERAL OF THE STATE OF PENNSYLVANIA,

&

Appellants

Appeal from the United States District Court
for the Eastern District of Pennsylvania,
(D.C. Civ. No. 02-CV-00448)
District Judge: Honorable Jan E. DuBois

Submitted Under Third Circuit LAR 34.1(a)
(September 30, 2005)



Before: ALITO and AMBRO, Circuit Judges,
RESTANI", Judge

(Filed January 17, 2006)

PAUL SATTERFIELD

Fayette State Correctional Institute
P.O. Box 9999 _
LaBelle, Pennsylvania 15450

Pro Se
J.HUNTER BENNETT, ESQUIRE
Office of the District Attorney
1421 Arch Street
Philadelphia, Pennsylvania 19102

Attorney for the Appellants
OPINION OF THE COURT

RESTANI, Judge

This appeal arises out of a petition for post-conviction
review of a state-court conviction for first-degree murder and

" Honorable Jane A. Restani, Chief Judge of the United States
Court of International Trade, sitting by designation.

2



- possession of an instrument of crime entered against Paul
Satterfield in 1985. Appellee, Satterfield, was granted a writ of
habeas corpus by Judge Jan E. DuBois of the Eastern District of
Pennsylvania on the basis of ineffective assistance of counsel
arising from trial counsel’s failure to call potentially exculpatory
eye-witnesses attrial. Appellants Philip L. Johnson, the District
Attorney for Philadelphia County, and the Attorney General of
the Commonwealth of Pennsylvania (“The Commonwealth”),
challenge the District Court’s ruling on ineffective assistance of
counsel and also argue that Satterfield’s federal habeas petition
should have been dismissed as time-barred under the
Antiterrorism and Effective Death Penalty Act (“AEDPA;’). We
agree that Satterfield’s petition is time-barred and reverse the
judgment of the District Court.

I. FACTUAL BACKGROUND

In April 1983, Satterfield, a repairman, was called to the

house of William Bryant to repair a television set. After

receiving partial payment, Satterfield attempted but failed to fix

Bryant’s television set, returning several times without success.

Eventually, Bryant demanded a refund of his fee, threatening

Satterfield with a baseball bat. Satterfield returned the fee and
left. - - | o

On April 28, 1983, at about 3:30 in the morning, Bryant

was shot to death outside his home. Immediately after the

shooting, the police spoke with two eyewitnesses, Eric and

3



Grady Freeman. Eric Freeman described the shooter as a
blonde-haired white male, about five-feet-nine-inches tall,
- driving a blue station wagon. - Grady Freeman described the
shooter as a “light-skin guy,” about five-feet-eight-inches tall,
driving a dark station wagon, but did not specify his hair color
or ethnicity. Satterfield is a brown-haired African-American.
Atthattime, the police obtained a warrant to search Satterfield’s
home, but were unable to obtain s_ufﬁcient evidence to make an
arrest. '

_ In 1984, Satterfield made the acquaintance of Patricia

Edwards and her husband, Wayne. Mr. Edwards testified at trial
that on May 2, 1984, during a conversation after playing tennis,
Satterfield confessed that he murdered Bryant, that he had done
so because Bryant threatened him, and that he had disposed of
his .44 caliber gun after the murder. That day, Edwards
contacted his attorney, who contacted the police on his behalfto
report Satterfield’s admission. Satterfield contended at trial that
Edwards fabricated his confession to punish Satterfield for his
alleged romantic advances towards Edwards’s wife.

Satterfield’s defense consisted of impeaching Edwards’s
~testimony as biased and arguing that a different shooter
committed the crime. Defense counsel entered the warrant
describing Eric Freeman’s police report into the record, but
neither Eric nor Grady Freeman testified to their recollection of
the crime. Defense counsel declined to call these witnesses out
of concern that the perhaps helpful effect of the witnesses’
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police statements would be undermined. Counsel’s belief was
based, at least in part, on the fact that Eric Freeman had
~ identified the shooter as a white male while his brother Grady -
had identified the shooteras a “light-skin guy,” which to counsel
meant a light-skinned African-American.

On June 10, 1985, Satterfield was convicted on both
counts and sentenced to life in prison.

II. PROCEDURAL HISTORY

The Superior Court affirmed judgment against Satterfield
on July 22, 1987. The Pennsylvania Supreme Court denied
allocatur on January 27, 1988. On April 1, 1996, Satterfield,
~ acting pro se, filed a petition with the Pennsylvania Supreme
Court, entitled “Petition for Writ of Habeas Corpus Ad
Subjiciendum — Inter Alia — King’s Bench Matter” (“King’s
Bench Petition™), which was denied on June 7, 1996. On
October 11, 1996, the Pennsylvania Supreme Court denied
Satterfield’s motion to reconsider dismissal of his King’s Bench
Petition.> On January 13, 1997, Satterfield filed a petition for
relief pursuant to the Pennsylvania Post Conviction Relief Act

»

2 The Pennsylvania Supreme Court denied the Petition without
- opinion. We accept as true the uncontested denial date of
October 11, 1996. See Satterfield v: Johnson, 218 F. Supp. 2d
715,716 (E.D. Pa. 2002) [hereinafter Satterfield I].
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(“PCRA”), 42 Pa. Cons. Stat. § 9541.2 The PCRA Court denied
Satterfield’s PCRA petition on September 21, 1998, which the
Superior Court affirmed August 22, 2000. The Pennsylvania
Supreme Court denied allocatur on April 30, 2001.

On January 23, 2002, Satterfield filed the pro se Petition
for Writ of Habeas Corpus that is before us. Magistrate Judge
Scuderi initially dismissed the petition as time-barred, but, on
September 6, 2002, Judge DuBois remanded for additional
consideration of statutory tolling. Judge Dubois ruled that
Satterfield’s King’s Bench Petition was “properly filed” for
purposes of tolling the statute of limitations in federal habeas
cases under AEDPA, 28 U.S.C. § 2244(d)(2). SatterfieldI, 218 -
F. Supp. 2d at 723. | .

On May 16, 2003, Magistrate Judge Scuderi issued a
Supplemental Report and Recommendation (“Supplemental

> United States Magistrate Judge Peter B. Scuderi initially found
that Satterfield’s PCRA petition was filed on January 16, 1997.
Magistrate Judge Scuderi, in his Supplemental Report and
Recommendation, later found that Satterfield’s PCRA petition
was in fact dated January 9 and filed January 13, 1997, the day
Satterfield now alleges he delivered his petition to prison
officials for filing. Pennsylvania deems the date a prisoner
delivers a pro se petition to prison authorities to be the date of
filing under the prison “mailbox rule.” Commonwealth v.
Jones, 700 A.2d 423, 426 (Pa. 1997).
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‘Report”) recommending that Satterfield's claims be denied on

- their merits. When Satterfield filed no objections, on July 16,
2003, Judge DuBois issued an order adopting the report.  See
Satterfield v. Johnson, 322 F. Supp. 2d 613, 617 (E.D. Pa. 2004)
[hereinafter Satterfield IT].

: On July 25, 2003, Satterfield filed objections to the
Supplemental Report, requesting the opportunity to file out of -
time, which Judge Dubois eventually granted.* On June 21,
2004, Judge DuBois vacated the report and order issued July 16,
2003, holding that Satterfield’s defense counsel had been
ineffective for failing to interview and call Eric and Grady
Freeman, and vacated Satterfield’s sentence. Satterfield’s
remaining claims of actual innocence and absence of notice of
charges against him were denied. The mandate was stayed for

180 .days to permit Pennsylvania to retry Satterfield. Id. at

616-17.

- Both Satterfield and the Commonwealth filed timely
notices of appeal from the court’s order.

III. JURISDICTION AND STANDARD OF REVIEW

We have jurisdiction to review the District Court’s grant

*Judge DuBois initially treated this petition as a motion for
reconsideration, but vacated that order, treating it instead as
objections filed out of time to the Supplemental Report.
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of a writ of habeas corpus under 28 U.S.C. § 2253(a). We
exercise plenary review over issues related to statutes of
limitations. Merritt v. Blaine, 326 F.3d 157, 161 (3d Cir. 2003).
Where the District Court relies entirely on the state court record
and-does not hold an evidentiary hearing, our review of the
District Court’s decision is also plenary. Lewis v. Johnson, 359
F.3d 646, 652-53 (3d Cir. 2004).

IV. DISCUSSION

- THE COMMONWEALTH DID NOT WAIVE THE RIGHT
TO ASSERT THAT SATTERFIELD’S FEDERAL HABEAS
PETITION IS TIME-BARRED

S_afterﬁeld argues that the Commonwealth has failed to
appeal the portion of the District Court’s order holding that

Satterfield’s federal habeas petition was not time-barred under -

AEDPA, and that therefore the Commonwealth has waived any
right to assert that his federal habeas petition is time-barred
under Federal Rules of Appellate Procedure 3(c)(1)(B) and
4(a)(1)(A). (Appellee’s Br.21.)° The Commonwealth’s Notice

5The Commonwealth’s Notice of Appeal states that:

Notice is given that [the Commonwealth]. . .
hereby appeal[s] to the United States Court of
Appeals for the Third Circuit, from that portion of
the Order of the Honorable Jan E. DuBois,
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of Appeal does not mention any appeal from the portion of the

June 21, 2004 order adopting Magistrate Judge Scuderi’s
Supplemental Report (which held, pursuant to the District

Court’s remand order of September 6, 2002, that Satterfield’s

King’s Bench Petition was properly filed and therefore tolled

under AEDPA’s statutory tolling provisions). See 28 U.S.C..
§ 2244(d)(2). | a

Had the Commonwealth filed a notice of appeal from the
entire order granting collateral relief, the appeal of that final
Judgment would have “draw|[n] into question all prior non-final
orders and rulings.” MCI Telecommunications Corp. v.
Teleconcepts, Inc., 71 F.3d 1086, 1092 (3d Cir. 1995) (quoting
Drinkwater v. Union Carbide Corp., 904 F.2d 853, 858 (3d Cir.
1990)). The Commonwealth’s notice only identified the portion
of the District Court’s order dealing with ineffective assistance
of counsel. Thus, the question is not whether an appeal from a
final order implicates all prior non-final orders, but whether an
appeal from a portion of a final order determining the merits of

granting the Petition for Writ of Habeas Corpus

- . withrespect to petitioner’s claim that trial counsel
was ineffective for failing to call Eric Freeman
and Grady Freeman as witnesses at trial and
vacating petitioner’s conviction, entered in this
case on the 23rd day of June, 2004. (Appellants’
Addendum to App. at AA.11.)



a federal habeas petition impliés an appeal from another portion
of that same final order dealing with time-bar under AEDPA.°

We interpret the notice requirements of Rules 3 and 4 |
liberally, exercising appellate jurisdiction over orders not
specified in a notice of appeal if: “(1) there is a connection
between the specified and unspecified orders; (2) the intention
" to appeal the unspecified order is apparent; and (3) the opposing
party is not prejudiced and has a full opportunity to brief the
issues.” Polonski v. Trump Taj Mahal Assocs., 137 F.3d 139,
144 (3d Cir. 1998). ' :

The District Court’s order adopting the magistrate
judge’s Supplemental Report regarding statutory tolling was
related to the claim for ineffective assistance of counsel because
the ineffective assistance of counsel claim could not be reached
without disposing of the issue of timeliness. See id. (treating
notice of appeal specifying summary judgment order as
including appeal of separate order granting attorney’s fees);
Drinkwater, 904 F.2d at 858 (notice of appeal designating
portions of a summary judgment order on sex discrimination
claim treated as related to prior order dismissing retaliation
count of same complaint). '

5The issue of timeliness under AEDPA is not jurisdictional; thus
the court is not required to raise the issue if waived by one of the
parties. United States v. Bendolph, 409 F.3d 155, 164-165 (3d
‘Cir. 2005).
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The Commonwealth’s 1ntent10n to appeal the issue of
timeliness was “clearly manifest” from its first brief. The
Commonwealth’s brief, filed February 7, 2004, devotes thirteen
pages to arguing the District Court’s ruling on statutory tolling.
~ (Appellants’ Br. 14-27.) There is no evidence that the
Commonwealth’s failure to include its objection to statutory
tolling prejudiced Satterfield. He had ample time to prepare a
response on the issue of statutory tolling, although he declined
to address statutory tolling and argued only the question of _.
equitable tolling in his brief. (Appellee’s Br. 21.) Cf. United
States v. Bendolph, 409 F.3d at 169 (holding that one-month
notice for habeas corpus petitioner to prepare brief on issue of
timeliness raised sua sponte is sufficient to avoid prejudice).

B. SATTERFIELD IS NOT ENTITLED TO STATUTORY
TOLLING

AEDPA mmposes a one-year statute of limitations on all
federal habeas claims, subject to tolling for the time a “properly
filed application for State post-conviction or other collateral
review with respect to the pertinent judgment or claim is
pending . ...” 28 U.S.C. § 2244(d)(2). The one-year statute of
limitations on Satterfield’s federal habeas petition began to run
on AEDPA’s effective date, April 24, 1996. Burns v. Morton,
134 F.3d 109, 111 (3d Cir. 1998). Satterfield filed his King’s
Bench Petition prior to AEDPA’s effective date, on April 1,

1996.  Assuming for the moment that this petition tolled
AEDPA’s statute of limitations, Satterfield’s time began to run

11



when the Pennsylvania Supreme Court denied reconsideration
of its order dismissing the King’s Bench Petition on October 11,
1996. The statute of limitations then ran until January 13, 1997,
when Satterfield filed a petition for relief pursuant to the PCRA,
which is conceded to have tolled AEDPA’s one-year limitation
until the petition was finally denied on April 30, 2001. The
statute of limitations ran from that date until January 23, 2002,
when Satterfield filed his pro se petition for writ of habeas
corpus in federal court. If the King’s Bench Petition tolled
AEDPA’s statute of limitations, Satterfield timely filed his
federal habeas petition. The timeliness of Satterfield’s federal
habeas petition therefore hinges on whether his King’s Bench
Petition was “properly filed” with the Commonwealth.

'1. The Meaning of “Conditions to Filing”

In Artuz v. Bennett, 531 U.S. 4 (2000), the Supreme

Court held that a petition is properly filed when “its delivery and
acceptance are in compliance with the applicable laws and rules
governing filings.” Id. at 8. A properly filed petition must be in
the proper form, and be timely delivered to the proper court or
office. Id. The key distinction developed in Artuz is between
“condition[s] to filing,” which go to the application for post-
conviction review, and “condition[s] to obtaining relief,” which
go to the individual legal claims contained within the application
for review. Seeid. at 11. Failure to satisfy the former prevents
a petition from being “properly filed,” which in turn prevents
-application of AEDPA’s tolling provision. Failure to satisfy the
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latter does not prevent statutory tolling. Artuz, 531 U.S. at 10
(“The statute . . . refers only to ‘properly filed’ applications . . .

).

Untimely filing, absence of jurisdiction, failure to pay.
fees, and failure to obtain a requisite certificate of appealability
are all examples of flaws going to the application for relief
itself. See Pace v. DiGuglielmo, 125 S. Ct. 1807, 1812-13
(2005) (discussing untimely filing and absence of jurisdiction);
Artuz 531 U.S. at 8-9 (discussing filing fees and certificates of
appealability). These requirements prevent tolling because they
“go to the very initiation of a petition and a court’s ability to
consider that petition . . . .” Pace, 125 S. Ct. at 1814. By
contrast, a procedural bar on the relitigation of an issue raised on
appeal or a bar on claims that could have been raised on direct
appeal are examplés of “mandatory state-law procedural
requirements” that go to conditions of relief, not conditions of
filing. Artuz, 531 U.S. at 8, 11. .

The mere fact that a court reviewed an application before

. dismissing it does not necessarily mean that an application was
“properly filed.” For example, the Court in Pace made clear that

a petition ruled untimely by a state court cannot be “properly

filed” even if some judicial review is necessary to determine if

the filing condition, or an exception to it, is met. Id. at 1812

(finding timeliness, like “jurisdictional matters and fee
payments” to be conditions to filing even though they “often

necessitate judicial scrutiny™). If a state court determines that a
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petition is unﬁmely, “that would be the end of the matter,
regardless of whether it also addressed the merits of the claim,
or whether its timeliness ruling was ‘entangled’ with the
merits.” Carey v. Saffold, 536 U.S. 214, 226 (2002); see also
Pace, 125 S. Ct. at 1813 (consideration by judge of whether
petitioner may proceed in forma pauperis does not prevent claim
from being dismissed as not “properly filed” for failure to pay
filing fees). :

2. Satterfield’s King’s Bench Petition Did Not
Meet Certain Conditions to Filing Under
“Pennsylvania Law

Satterfield appears to concede, while arguing for the
application of equitable estoppel, that he “mistakenly asserted
his rights in the wrong forum” with respect to his King’s Bench
Petition. (Appellee’s Br. 6,21.) The District Court likewise
found that it was “abundantly clear that the only means of
collaterally attacking a conviction is via a PCRA petition.”
Satterfield I, 218 F. Supp. 2d at 719. We agree that Satterfield’s
King’s Bench Petition was denied for failure to satisfy
conditions of filing and therefore was “improperly filed” under
Pennsylvania law. ’

If considered strictly as a petition for habeas corpus,
Satterfield’s King’s Bench Petition was improperly filed under
Pennsylvania law. The procedures for filing a petition for post-
conviction relief in Pennsylvania are defined by the PCRA.
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Commonwealth v. Fahy, 737 A.2d 214, 223 (Pa..1999) (“[T]he
PCRA subsumes the writ of habeas corpus with respect to
remedies offered under the PCRA.”). It required Satterfield to
file three verified copies of the application for post-conviction
relief with the court in which he was convicted. Pa. R. Crim. P.
901(B) (2005). Satterfield failed to comply because he filed his
King’s Bench Petition with the Pennsylvania Supreme Court.
The Court in Pace implied that such failures to comply with the
PCRA’s requirements would prevent statutdry tolling. 125 S.
. Ct. at 1813 (the PCRA’s timeliness requirement is “every bit as
much a ‘condition to filing’”’ as the requirement that three copies
of a PCRA petition be filed “with the clerk of the court in which
the defendant was convicted™).

The King’s Bench Petition, if construed as an application
. for extraordinary relief, also failed to meet certain conditions of
filing. Extraordinary relief may be granted “in any matter
pending before any court.” 42 Pa. Cons. Stat. Ann. § 726
(2005).” Because Satterfield had already been convicted and his

7 Section 726 provides: o

Notwithstanding any other provision of law, the
Supreme Court may, on its own motion or upon
petition of any party, in any matter pending before
any court or magisterial district judge of this
Commonwealth involving an issue of immediate
public importance, assume plenary jurisdiction of
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direct appeals exhausted, there was no “pending” matter over
which the Pennsylvania Supreme Court could exercise
jurisdiction. See Inre Assignment of Judge Bernard J. Avellino,
690 A.2d 1138, 1140 (Pa. 1997). The Pennsylvania Supreme
Court’s lack of jurisdiction goes to the initiation of a petition
and its ability to provide relief, and therefore was dismissed for
failure to meet a condition of filing. See Pace, 125 S. Ct. at
1812 (finding jurisdictional matters are conditions to filing).

Finally, the fact that the Pennsylvania Supreme Court is

vested with the authority to disregard these procedural

~ shortcomings pursuant to its King’s Bench powers does not

convert Satterfield’s improperly filed petition for post-

conviction relief into a properly filed petition for purposes of

AEDPA. Merely because the Pennsylvania Supreme Court is

vested with the authority to exercise its King’s Bench powers as

it sees fit does not mean that prisoners are therefore grahted the

power to delay indeterminately AEDPA’s statute of limitations
by filing King’s Bench petitions.®

such matter at any stage thereof and enter a final
order or otherwise cause right and justice to be
done.

¥While a petition for extraordinary relief is limited to plenary
power over cases pending in lower courts, “[t]he ‘power of
general superintendency over inferior tribunals,” may be
exercised where no matter is pending in a lower court.” Inre
Avellino, 690 A.2d at 1140. '
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The Seventh Circuit addressed a similar situation in
Brooks v. Walls, 279 F.3d 518 (7th Cir. 2002). In that case,
Illinois law provided that a trial judge could examine whether
untimely filing was the result of the petitioner’s “culpable
negligence” before dismissing. Petitioner Brooks contended
that any review of her claim for culpable negligence constituted
a consideration of the merits, and therefore her petition was
necessarily “properly filed.”” The Court refused to accept this
argument, noting that “[i]f'this is so, then almost every collateral
attack in Illinois is ‘properly filed’ for purposes of
§ 2244(d)(2).” 1d. at 521. This was so despite the fact that the
trial judge could “cast . . . a sidelong glance at the merits” of a

petition before deciding whether to dismiss. Id. Analogizing to
the doctrine of independent and adequate state grounds and
plain error review, the Court concluded that “[a] state does not
abandon the benefits of [the independent and adequate state
grounds doctrine] by allowing plain-error review — or by
accepting untimely collateral attacks when the standards of plain
error have been met.” Id. at 524. Thus, the Court refused to
 treat the inclusion of consideration of “culpable negligence” as
rendering untimely filed petitions “properly filed” under
AEDPA.

Even if the'Pennsylvania Supreme Court’s justices took
a “sidelong glance” at the merits of Satterfield’s petition when
deciding whether to exercise their King’s Bench powers, we
find that this would not excuse the substantial procedural
deficiencies in Satterfield’s King’s Bench Petition. See
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Commonwealth v. Fahy, 737 A.2d at 224 (“[I]t goes without
saying that this court’s King’s Bench powers do not constitute
a vehicle by which we may circumvent the time requirements of
the PCRA to reach the merits of an appeal.”); Cf. Stokes v.
Vaughn, 132 Fed. App’x 971, 973 (3d Cir. 2005)..(non-
precedential per curiam) (finding Pennsylvama Supreme Court’s
dismissal, “without comment,” of prlsoner s petition for
allowance of appeal nunc pro tunc “indicates that it did not -
accept [petitioner’s] petition . . . as properly filed under state
law, and thus the pendency of the [petition] d1d not result in
statutory tolling™).

We conclude that Satterfield’s King’s Bench Petition was
dismissed for failure to comply with conditions of filing
imposed by Pennsylvania law.

3. A Petition For Relief That Is Improperly Filed
Under State Law May Not Be Treated As
Properly Filed For the Purposes of AEDPA

‘The remaining question in this case is whether a petition
for post-conviction relief, improperly filed under state law, may
nonetheless be considered “properly filed” for purposes of
AEPDA s tolling statute. We conclude that it may not here.

In Satterfield I, the District Court noted that, at the time,
it remained an open question whether the Third Circuit’s

“flexible approach” to AEDPA’s “properly filed” requirement
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extended to petitions seeking remedies “not available under
Pennsylvania law.” 218 F. Supp. 2d at 720-21. Judge DuBois
. decided the issue in favor of Satterfield, finding that his King’s
Bench Petition was sufficiently similar to a PCRA petition to
count as properly filed. Id. at 721. The District Court’s opinion
relied on Nara v. Frank, which held that an untimely petition
may nonetheless constitute a properly filed application under
§ 2244(d)(2) so long as it is “akin to an application for state
post-conviction or other collateral review.” 264 F.3d 310, 316
(3d Cir. 2001) (finding a motion to withdraw a guilty plea nunc
pro tunc was sufficiently similar to a PCRA petition to warrant
equitable tolling under § 2244(d)). In his opinion, Judge .
DuBois recognized that the Supreme Court’s holding in Carey
v. Saffold may have undermined his analysis, but noted that
“this determination is one better left to the Third Circuit.”
Satterfield I, 218 F. Supp. 2d at 722 n.8.

“Consistent with Judge DuBois’ recognition, we
subsequently held that Carey overruled Nara to the extent Nara
implied that an untimely petition for state collateral relief may
be deemed “propetly filed” under AEDPA. Merritt v. Blaine,
326 F.3d 157, 166 (3d Cir. 2003) (“[D]ecisions such as Nara v.
EFrank . . . to the extent they hold that petitions untimely under
state rules nonetheless may be deemed properly filed, were
wrongly decided.”).

An untimely state petition for post-conviction relief
cannot be “properly filed” for purposes of § 2244(d)(2).
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- Pace,125S.Ct. at 1811. The Court expressed particular concern
that allowing untimely state applications for post-conviction
relief to toll AEDPA would transform AEDPA’s statute of
limitations into “a de facto extension mechanism.” Id. at 1812.

Although Pace and Merritt dealt specifically with cases
involving untimely state-law petitions for post-conviction
review, we find that the logic of those cases applies to cases
such as this, where the state petition is improperly filed for
reasons other than timeliness. See Brown v. Shannon, 322 F.3d
768, 776 n.5 (3d Cir. 2003) (“Pennsylvania law . . . did not (and
does not) recognize extra-PCRA petitions like Brown’s notice
of appeal nunc pro tunc. Because such petitions are improperly
filed as a matter of state law, it seems doubtful that they may be
deemed ‘properly filed’ within the meaning of § 2244(d).”).

A rule allowing prisoners to toll AEDPA’s statute of
~ limitations by filing applications not conforming with state law
would undermine the purpose of AEDPA. Petitioners could, -
with the exercise of some creativity, deliberately délay the onset
of AEDPA’s statute of limitations by filing numerous petitions
“akin” tolegitimate state-law petitions for post-conviction relief
—creating just the “de facto extension mechanism” feared by the
Supreme Court in Pace. Other circuits have arrived at similar
conclusions. See, e.g., Sibley v. Culliver, 377 F.3d 1196,
120204 (11th Cir. 2004) (assuming petition filed with Florida
Supreme Court to be a petition for collateral review, refusing to
toll statute in part because petition was not “properly filed” for

20



failure to comply with Alabama laws governing the location and
form of filing); Adeline v. Stinson, 206 F.3d 249, 253 (2d Cir.
2000) (“[T]he filing of creative, unrecognized motions for leave
to appeal” does not trigger tolling pursuant to § 2244(d)(2)).

Where state law mandates that petitions for collateral
relief be resolved through a unified system in a definite period,
a practice of accepting non-conforming petitions as “propetly-
filed” for the purposes of AEDPA would encourage prisoners to
abuse state post-conviction procedures, undermining the finality
of state-law judgments. This is exactly what AEDPA was
designed to prevent. Carey, 536 U.S. at 220 (“The exhaustion
requirement serves AEDPA’s goal of promoting comity, finality,
and federalism.”) (citation omitted); Duncan v. Walker, 533
U.S. 167, 178 (2001) (AEDPA’s purpose is not only to further
the interests of comity and federalism, but also to further finality

“of convictions).

We conclude that Satterfield’s King’s Bench Petition was
not “properly filed” for purposes of § 2244(d)(2) and therefore
did not toll AEDPA’s one-year statute of limitations. Thus,
~ Satterfield’s federal habeas petition should be dismissed as time-
barred unless equitable principles warrant tolling of the statute
of limitations. : '

C. SATTERFIELD HAS NOT DEMONSTRATED DILIGENCE AND
EXTRAORDINARY CIRCUMSTANCES JUSTIFYING EQUITABLE

TOLLING OF AEDPA’S STATUTE OF LIMITATIONS
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Having failed to meet AEDPA’s one-year statute of
limitations, Satterfield’s petition can only be saved by
application of the doctrine of equitable tolling. Equitable tolling
is available ““only when the principle of equity would make the
rigid application of a limitation period unfair.”” Merritt, 326
F.3d at 168 (quoting Fahy v. Horn, 240 F.3d 239, 244 (3d Cir.
2001)). A petitioner seeking equitable tolling bears the burden
to show that he diligently pursued his rights and that some
“extraordinary circumstance stood in his way.” Pace, 125 S. Ct.
at 1814. ' '

Equitable tolling may be had if: “(1) the defendant has
actively misled the plaintiff, (2) if the plaintiff has in some
extraordinary way been prevented from asserting his rights; or
(3) if the plaintiff has timely asserted his rights mistakenly in the
wrong forum.” Fahy v. Horn, 240 F.3d at 244 (citing Jones v.
Morton, 195 F.3d 153, 159 (3d Cir. 1999)). There are no
allegations that the Commonwealth misled Satterfield regarding
his claim. Therefore equitable tolling must be justified either
~ because of extraordinary circumstances or a timely assertion of
rights in the wrong court.

_ Satterfield alleges “extraordinary circumstances” in the

“form of a prison riot that deprived him of his legal materials in
1989. He concedes, however, that the materials were replaced
by May 4, 1995, almost a full year before the AEDPA statute of
limitations went into effect on his.¢laim. (Appellee’s Br. 22.)
Where a petitioner is ultimately able to file his habeas petition,
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with or without having received replacement materials, the
| deprivation of legal documents does not justify equitable tolling.
See Brown, 322 F.3d at 773 (failure of attorney to obtain a
complete set of trial transcripts not an “extraordinary
circumstance[]” justifying equitable tolling).

Equitable tolling may also apply if Satterfield’s
improperly filed King’s Bench Petition constitutes a timely
application for relief in the wrong forum. Jones v. Morton, 195
F.3dat159. The Commonwealth claims that the “wrong forum”
test does not toll the federal habeas deadline on the basis of a
state collateral-relief petition filed with the wrong state court.
(Appellants’ Reply Br. 2-3.) The Commonwealth is correct that
cases interpreting the “wrong forum” element of Jones v.
Morton usually refer to a peremptory filing in federal court prior
to exhaustion of state-law claims. See Pace 125 S. Ct. at 1813
(noting the right of a petitioner to file a “protective petition” in
federal court to guard against AEDPA’s statute of limitations).
Because Satterfield has failed to exercise reasonable diligence
in the pursuit of his claims, we do not decide whether a
petitioner who files a state-law petition in the wrong state court
may invoke the doctrine of equitable tolling for filing in the

“wrong forum.”

Even if Satterfield’s filing in the wrong court constituted
an extraordinary circumstance, he would not be eligible for
equitable tolling because of his lack of diligence in pursuing his
petition. ‘The record shows that Satterfield waited nearly a year
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to initiate the process of petitioning for post-conviction relief
alleging ineffective assistance of counsel after receiving
replacement legal materials. Following dismissal of his PCRA
petition, he waited more than eight months to file his habeas
petition in federal court. Such a delay demonstrates that
Satterfield did not diligently pursue available routes to collateral
relief. Pace, 125 S. Ct. at 1815 (The “lack of diligence
precludes equity’s operation” where petitioner waited years to
bring first post-conviction claim, and over five months after
denial of state post-conviction relief to pursue federal habeas

corpus).
V. CONCLUSION

For the foregoing reasons, the order of the District Court
granting Appellee’s petition for habeas corpus is REVERSED
and the petition is ordered REMANDED for dismissal in
accordance with this opinion. |
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
. - June 29, 2006

Né. 04-3108
PAUL SATTERFIELD
V.
PHILIP L. JOHNSON, et al., Appellant

(U.S. District Court for the Eastern District of PA: No. 02-cv-00448)

Present: AMBRO, Circuit Judge; and RESTANI, Judge of International Trade
Motion by Appellee, Paul Satterﬁeld,\ to Vacate/Void Judgment.

Opinion filed: 01/17/06 ' /s/ Aina R. Laws
Mandate issued: 04/14/06 Case Manager 267-299-4957

ORDER

The foregoing motion by Appellee, Paul Satterfield to Vacate/Void Judgement is denied.

By the Court,

/s/ Thomas L. Ambro, Circuit Judgee

" Dated: July 13, 2006

ARL/cc: JHB; PS




UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT
' _ , July.13, 2010
*Amended: August 6, 2010
No. 04-3108
PAUL SATTERFIFLD
V.
PHILIP L. JOHNSON, et al., Appellant

(E.D. Pa. No. 02-cv-00448) 7

Present: AMBRO, FUENTES and SMITH, Circuit Judges

1. Motion by Appellee, Paul Satterfield, to Recall Mandate, with Appendix in Support
thereof. : '

2. Motion by Appellee, Paul Satterfield, for Inmediate Enforcement of Writ of Habeas
Corpus Pending Disposition of Appellee’s Motion to Recall the Mandate.

Opinion filed: 01/17/06 ' ‘ - /s/ Aina R. Laws
Mandate issued: 04/14/06 - Case Manager 267-299-4957
Any Response due 7/12/10 has not been received. ‘ ‘
ORDER
The foregoing motions are DENIED.

By the Court,

/s/ Julio M. Fuentes
_Circuit Judge

Dated: August 12,2010

ARL/cc: THB; PS
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GLD-120 ' February 16, 2012

| UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 12-1108

INRE: PAUL SATTERFIELD,
Petitioner

(Related to ED. Pa. Civ. No. 2:02-cv-00448)

. Present: FUENTES, GREENAWAY, JR. and NYGAARD, Circuit Judges
Submitted are: |

(1) Petitioner’s “Petition En Banc for a Writ of Error Coram Nobis”;

(2)  Letter from Petitioner construed as a motion for “omnibus relief”;
and

(3)  Letter from Petitioner construed as a motion to expedite and for
immediate release from custody pending disposition of this matter

in the above-captioned case.

Respectfully,

Clerk

MMW/TWC/tnh

ORDER
The foregoing petition, which principally seeks to challenge our January 17, 2006
decision issued in Petitioner’s 28 U.S.C. § 2254 proceedings, see Satterfield v. Johnson,
434 F.3d 185 (3d Cir. 2006), is denied. “Coram nobis is an extraordinary remedy that has
traditionally been used to attack federal convictions with continuing consequences when
the petitioner is no longer in custody for purposes of 28 U.S.C. § 2255.” United States v.
Rhines, 640 F.3d 69, 71 (3d Cir. 2011) (per curiam) (internal quotation marks and
citation omitted). That remedy is clearly inapplicable here, for Petitioner, a state
prisoner, has not been released from custody and is not attacking a federal conviction.
- We note that Petitioner has already sought en banc rehearing of our J anuary 17, 2006
decision, as well as moved to recall the mandate that followed that decision. Both of
those requests were denied. To the extent the instant petition could be construed as




seeking coram nobis relief with respect to his underlying state court proceedings, he may
not pursue that relief in federal court. See Obado®v. New J ersey, 328 F.3d 716, 718 (3d
Cir. 2003) (per curiam). Since the petition is wholly without merit, we decline to refer it
to the Court en banc. The various relief sought in Petitioner’s two motions
accompanying the instant petition is denied. ’

By the Court, _

/s/ Richard L. Nygaard
Circuit Judge

Dated: March 9, 2012

Tnh/cc: Paul Satterfield
. Thomas W. Dolgenos, Esq.

A True Copy *svuns® NS
Yy Lio®

Marcia M. Waldron, Clerk




DLD-011 _ _
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 16-3176
PAUL SATTERFIELD,
Appellant
V.
- DISTRICT ATTORNEY PHILADELPHIA;

ATTORNEY GENERAL PENNSYLVANIA;
SECRETARY PENNSYLVANIA DEPARTMENT OF CORRECTIONS -

On Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D.C. Civil No. 2-02-cv-00448)

District Judge: Honorable Jan E. Dubois

Submitted for Possible Summary Action
Pursuant to Third Circuit LAR 27.4 and 1.O.P. 10.6
October 13, 2016
Before: CHAGARES, VANASKIE and KRAUSE, Circuit Judges

JUDGMENT

This cause came to be considered on the record from the United States District
Court for the Eastern District of Pennsylvania and was submitted for possible summary
action pursuant to Third Circuit LAR 27.4 and 1.O.P. 10. 6 on October 13, 2016. On

consideration whereof; it is now hereby

ORDERED and ADJUDGED by this Court that the judgment of the District Court
entered July 6, 2016, be and the same hereby is afﬁrmed All of the above in accordance
with the opinion of this Court.



ATTEST:

s/Marcia M, Waldron

Clerk

DATED: October 26, 2016

1,

\TED 5
;,c"v.

y "gf.d issued in lieu -
November 17, 2016

Teste: 77% 71 &l dnon _
Clerk, U.S. Court of Appeals for the Third Circuit
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DLD-011 - NOT PRECEDENTIAL
UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 16-3176

PAUL SATTERFIELD,
Appellant

V.
DISTRICT ATTORNEY PHILADELPHIA;

ATTORNEY GENERAL PENNSYLVANIA; |
' SECRETARY PENNSYLVANIA DEPARTMENT OF CORRECTIONS

On.Appeal from the United States District Court
for the Eastern District of Pennsylvania
(D.C. Civil No. 2-02-cv-00448)

District Judge: Honorable Jan E. Dubois

Submitted for Possible Summary Action
Pursuant to Third Circuit LAR 27.4 and 1.0.P. 10.6
October 13, 2016
Before: CHAGARES, VANASKIE and KRAUSE, Circuit Judges

(Opinion filed: October 26, 2016)
OPINION*

PER CURIAM

* This disposition is not an opinion of the full Court and pursuant to I.O.P. 5.7 does not
constitute binding precedent.
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Paul Satterfield is serving a life sentence, imposed in 1985 pursuant to a state-
court murder conviction. The District Court granted Satterfield’s January 2002 petition
for a writ of habeas corpus, but we reversed on appeal and remanded with instructions to

dismiss the petition as time-barred. Satterfield v. Johnson, 434 F.3d 185 (3d Cir. 2000).

The District Court then dismissed Satterfield’s petition by order dated April 19, 2006.

Years later, Satterfield, invoking the rule from McQuiggin v. Perkins, 133 S. Ct.

1924 (2013), moved under Fed. R. Civ. P. 60(b) to vacate the April 19, 2006 judgment of
dismissal. The District Court denied relief. We granted Satterfield a certificate of
appéalability (“COA”), and that appeal is pending. See CA No. 15-2190. -

" In 2016, Satterfield filed in the District Court a prq se motion under Fed. R. App.
P.10(¢).! He primarily argued that the form used to draft his January 2002 habeas
petition was supplied by the District Court (see ECF No. 2) and contained pre-printed
text requiring,. in error, identification of a district attorney’s office (“the DA”) as a party-
respondent (see EC‘F No. 3).2 Satterfield argued that only his jailor and the local

Attorney General were proper respondents, see Habeas Corpus Rule 2(a), yet the DA was

! Fed. R. App. P. 10(e) “authorizes the district court to augment the record in two
situations: (1) when the parties dispute whether the record truly discloses what occurred
in the district court, or (2) when a material matter is omitted by error or accident. All
other questions on the form and content of the record are to be presented to the court of
appeals.” Fassett v. Delta Kappa Epsilon, 807 F.2d 1150, 1165 (3d Cir. 1986).

2 Satterfield also argued that the docket failed to reflect the date when his habeas petition

was served on the other respondents.
2
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added as a party and the capﬁon was amended to reflect as much (see ECF No. 5).
Satterfield fequested that the District Court excise the DA’s appearance from the record.

The District Coﬁrt denied Satterfield’s motion to correct the record on appeal,
concluding that it had prev.iously rejected his i’equest to, in effect, erase the DA from the
history of the habeas case. Sgg ECF No. 96 (District Court’§ April 15, 2015
memérandum order), p. 3 n.3 (“The District Attorney was lawfully added as a party to
this action by Order dated April '9, 2002, and thus had standing to pursue an appeal.”).
Satterfield timely appealed. |

We exercise jurisdiction under 28 U.S.C. § 1291. “When a district court settles a
dispute about what occurred in proceedings before it, the court’s determination is

conclusive unless intentionally false or plainly unreasonable.” United States v.

Hernandez, 227 F.3d 686, 695 (6th Cir. 2000); accord United States v. Graham, 711 F.3d

445, 452 (4th Cir. 2013). We may affirm on any ground supported by the record. See

Tourscher v. McCullough, 184 F.3d 236, 240 (3d Cir. 1999).

We will sumrharily affirm the bistrict Court’s judgment because this appeal
presents no substantial question. See 3d Cir. L.A.R. 27.4; 1.O.P. 10.6. The District Court
correctly observed that Satterfield’s challenge'to the party-respondent status of the DA
was previously raised (see ECF No. 94) and rejected (see ECF No. 96). Indeed, we, too,
have rejected Satterfield’s attempts to invélidate the DA’s participation in his habeas
p_roceédings. See CA No. 15-2190 (3d Cir. Oct. 7, 2015) (denying peripheral motions). _

In ahy event, we perceive no flaws in the record on appeal to this Court—in CA Nos. 04-
| 3
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3066, 04-3108 or 15-2190—of the sort complained of by Satterfield and which resulted

‘from “error or accident.” Fed. R. App. P. 10(e)(2) ; cf. Marron v. Atlantic Refining Co.,
176 F.2d 313, 315 (3d Cir. 1949).
The District Court’s judgment will, therefore, be summarily affirmed.
Satterfield’s motions for a COA, to expand the COA in CA No. 15-2190, and for

expedited adjudication are denied as unnecessary, improper, and moot, respectively.
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OFFICE OF THE CLERK
MARCIA M. WALDRON Unitep States Court oF APPEALS TELEPHONE
21400 UNITED STATES COURTHOUSE _ _
- CLERK : 601 MARKET STREET 215-597 2995

PHILADELPHIA, PA 19106-1790
Website: www.ca3.uscourts.gov

April 19,2017

Mr. Paul Satterfield
Fayette SCI

P.O. Box 9999

- LaBelle, PA 15450

RE: Satterﬁeld v. Johnson
C.A. No. 04-3108

‘Dear Mr. Satterfield:

This will acknowledge receipt on Aprll 17 2017, of your letter to accept the
original of Appellee’s Petition for Leave to Seek Relief from a Void Judgment from a
Prior Term on the Ground of Being Contrary to Marbury v. Madison, 5 U.S. 137 (1 803)
No action may be taken on request and it is returned to you. : v

The mandate in this matter was entered on April 14, 2006, finalizing this Court’s
decision. A motion to recall the mandate was filed on July 8, 2010, and denied on '
August 12, 2010. No further submissions will be considered. Any further review must
be sought in the United States Supreme Court. This office will not contmue to respond to
documents and inquiries submitted in th1s matter.

Very truly yours,
Marcia M. Waldron, Clerk

MMW/mb
Enclosure


http://www.ca3.uscourts.gov

IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

xS
1

| PAUL SATTERFIELD . ;  CIVIL ACTION
Ve N T |
PHILIP L. JOHNSON, ET AL. 277 No. 02-448

ORDER

AND NOW, this C;ij' day of C;%g&g[? , 2002,
upon consideration of Relator's'Petition for a Writ of Habeas -
Corpus, IT IS ORDERED that: | |

1. The District Attorney of PHILADELPHIA is added as a
party respondent and the caption is hereby so amended.

2. The District Attorney shall file specific and
detailed Answefs within thirty (30) days of the date of this

order pursuant to Rule 5, 28 U.S.C. fol. § 2254.!

BY THE COURT:

ENTERED /H' S L
_ A

APR'ff)%MZ PETER B. SCUDERI
U.S. MAGISTRATE JUDGE

CLERK oF NoURT

1. Upon review of Relator's petition, it appears that the
petition may be subject to the one-year limitation period found
at 28 U.S.C. Section 2244(d4)(1). Az a result, Respondents are
directed to address the applicability of the one-year limitations
period and any equitable considerations thereto. We note,
however, that compliance with this Order in no way excludes or
restricts Respondents from filing a full and complete Answer
applying all relevant legal theories and defenses. 1If, indeed, .
an Answer on the merits of Relator's claims is deemed necessary,
please note in § 2 that the court requires an Answer to be

specific and detailed as to Relator's claims.



« . - INTHE UNITED STATES DISTRICT COURT :
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

~ PAUL SATTERFIELD,.

Petitioner, :  CIVIL ACTION
.
PHILIP L. JOHNSON; THE DISTRICT  :  NO.02-0448 =~ . [}

ATTORNEY OF THE COUNTY OF :
' PHILADELPHIA; and THE ATTORNEY e

'GENERAL OF THE STATEOF ~ ~ : amn sy
PENNSYLVANIA . ' S S A S N :r’
Responden‘ts. '
vDAuBOIS-', 3. - S i o ' Septemher 6,2002
MEMORANDUM

) I'NTRODUCTION

Petrtroner Paul Satterﬁeld isa state prisoner currently servrng a life sentence at the State
Correctional Instrtutlon Plttsburgh, Pennsylvama Hrs sentence arises out of a June 10, | 1585
conviction for ﬁrst-degree murder and possession of an mstrnrnent of enrne. On January‘23, L
\2002 petitioner filed a pro se Petition for Writ of Haheas Corpus by a Person in State Custody .
’:_ pursuant to 28 U. S C. § 2254 (Document No 1) ' On March 25, 2002, this Court referred the
petrtlon to United States Magrstrate Judge Peter B. Scuderl After respondents filed a- response to'

the petition, on May 29, 2002, Judge'Scuderi issued a Report and_Recommendation (Document

o Under the “prison mailbox rule,” the petition is considered as havmg been filed on the -
date petitioner gave the petition to prison authorities for mailing. Burns v. Morton, 134@
112-13 (3d Cir. 1998).. Thus, the Court considers the petition filed as of January 23, 2002 tHe H _
date on which petitioner submitted it for mailing, rather than the date on which it was atyally. E D
filed with the Court, January 28, 2002. . C 9
_ S 45,9,( ?””?



No. 8§, filed May 29, 2002) (“R & R”) recommending that the 'petition be dismissed on the ground
that it was ﬁled beyond the one-year statute of limitations under 28 U S C. § 2244(d).

‘ Presently before the Court are Petltioner s Objections to Magistrate Judge s Report and |
Recommendatlon (Document No. 11, ﬁled June 14, 2002). In that ﬁlmg, petttioner states a
- number of objections to Judge Scudert s Report and Recommendation most relevant of which are
those pertaining to the timeliness of the petition under § 2244(d). Upon review of the objections
relating to timeliness, the' Court. reaches a diﬁ'ere_nt conclusion than Judge Scuden' with respect to
statutory tolling under § 2244(d). This co’nclusion will require- ﬁirtlier anal;rsis as to the timeliness'
of the habeas petition Accordlngly, the Court w111 sustam petitloner s obJections as to statutory
: tollmg, and remand the petitron to Judge Scuderi for further conmderatton and submission of a
.supplemental_ report and recommendation. Petitioner’s remaining’ objections will be overmled
vllithout prejudice. : | |
I. PROCEDURAL HISTORY

Petitioner appealed his June 10, 1985, conviction and his life sentence to the Pennsylvania

‘Superior Court, wliich affirmed the conviction and sentence on July 22, 1987. Commonwealth v. B
Satterfield, 53 ! A.2d 528 F(Pa.' Super. ci. 1987)' (table). Petitioner then filed a petition' for
allowance of appeal with the Supreme Court of Pennsylvania,_' and the petition was denied on
.January 27, 1988. Commonwealth v. Satterfield, 539 A.Zd 811 (Pa. l9'88')'(table). .

On April 1, 1996, petitioner filed a “Petition for Writ of Habeas.Corpus Ad Subjiciendum

— Inter Alia — King’s Bench Matter” in the Supreme Court of Penn'sylvanial That court denied the



petition on June 7; 19‘96,2 and, thereaﬁer, on October 11, 1996, denied petitioner’s petition for:
| vrecon.sideration.?'- | |
Some tirne between Janua_ry:l3, :1997 nnd JanUary 16, 1997,* petitioner filed a pro se
: petition_attacklng his conviction under Pennsylvania’s Post Conviction ‘Relief Act, 42 Pa. C. SA §
9541 et seq. (“PCRA”). After oounsel'was appointed, petitioner requested that he be permitted
to proceed @. s_e, whxch request the PCRA oourt granted'. Theredﬂer, on vSeptember 21, 1998,

the Court of Common Pleas denied petitioner’s pIo se petition. The Superior Court affirmed that

ruling on August 22, 2000. Commonwealth v. Satterfield, 764 A.2d 1128.¥(Pa. Super. Ct. 2000)

(table). The Supreme Court of Pennsylvania denied p_etitione_r’s petition for allowance of appeal

on April 30; 2001. Commonwealth v. Satterfield, 775 A.2d 805 (Pa. 2001) (table).‘ Petitioner

then filed the instant § 2254 petition on January 23, 2002.

L DISCUSSION o
'A.V | RELEVANT STATUTE OF LMTATIONS "
The 1nstant petltlon is govemed by the Antlterronsm and Eﬁ'ectlve Death Penalty Act of
1996 (“AEDPA”) which codlﬁed a one-year statute of l1rmtat10ns for actions brought under 28
US.C. § 2254 See 28 U. S.C. § 2244(d)(1) Unless one of three exceptrons apply, see 28 U.S.C.

§ 2244(d)(1)(B) (D), the statute runs from “the date on which the judgment became final by the

? The Supreme Court of Pennsylvania’s denial of the “Petition for Writ of Habeas Corpus
- Ad Subjiciendum ~Inter Alia — King’s Bench Matter” is not reported Respondents do not,
v however challenge the date of the denial.

3 Respondents state that they have no record of this denial. They do not, however contest

the fact that the petmon for reconsideration was filed. .

4 As discussed below, the date on WhJCh the PCRA petmon was ﬁled is the subject of one
of petltloner s objectlons :

3-



c_onclusion of direct review or the expiration of th,e'.time for se_eking such r_evie'w.”v 28US.C. §

2244(d)(‘1)(A).. In this case, that \yc')uld inean_ that the one-year statute -Began to ruﬁ ninety days
. after January 27, 1988, fﬁe final date on_§vhich petitioner could have petiﬁ'onéd -:f‘or certiorari after - |

© the Sup'remé Court of Pennéylvania declined cpnsideration of petitioner’s direct a;—,)p'eal The

Third Circuit hag decided,.however, that, for a petitionel; whosé cbn;zictibn became ﬁnal before

AEDPA’s enactment, the one-year statute of limitations is treated as ruﬁning from the date of that

.enactme'nt, April 24, 1996. ‘Burns v. Morton, 134 F.3d 109, 111-12 (3Ad Cir.1998); see also

Morris v. Horn, 187 F.3d 333, 337 (3d Cir. 1999),

i Without any tolling of thé statute,. petitionef would be barred from filing a habeés petition
after AApri'l 23, 1997. AEDPA further i)rovides, however, that the statute sho'uldvbe tolled for
“[t]he time )c;uﬁng‘which a properly filed appiication folr State post-convicfiéﬁ_ or other collateral
review with respect to thé peftinent judgfnen_t or claim is pénding.” 28USC, § 2244@)(2):. In

-this case, petit-ion'er filed t\%/o state-court aqiohs, the‘ “Petition Vfor Writ of Hab_éasCorpus Ad B
- Subjiciendum '—‘ Infer' Alia - King’s Bench Matter” filed on April 1, 1996 (hereinafter, “t_h_e King’s

i ‘Bench betitién’;’), and the PCRA, action filed in fanuary 1 997. A thresﬁold qu_é'stion for asseséing

the timeliness of the instant habeas petition is whether these 'steite—,édurt ac_tions‘cénstitute

' “propefly filed application[s] for State post-conviction or other éoilaterlal review” under

- § 2244(d)(2) sgch that the AEDPA statute of limitations \;voula ber télle_a fof the time period

d;lring which ihey were pending. | |

'B.  THE REPORT AND RECOMMENDATION: CALCULATION OF
- PETITIONER’S FILING DEADLINE UNDER AEDPA

Judge Scuderi, in addressing the effect of petitioner’s state-court petitions, concluded that



the King’s Bench petition wﬁs not a p(operly filed state_‘colviateral attack. ‘He did so on the gréund
| that ..p'etitioner’s King’s Bench petition “ess_ential_iy sought é.remedy that was not a.vailable under
Pennsylvania law.” R & R at 5-6. The remedy was not available, Judge Scuderi explained,
because the PCRA ex'plibcivtlyv states that a PCRA petition “'shall» be the sole 'mez‘ms of obtaihing
. céllateral rélief’ and that the PCRA “_e'nc'ompasse's .all oiher comrhon law and étatutOry rerﬁédies’ .
for thé same purpose that exisf when this subchapter ;Lé,kes éffeqt in‘cluding habe.as c'ofp_us and
_ corani nobis.” '42 Pa. C.S.A. § 9542. .Like.wisve, the remedy was not available becéuse, “under
state law, the authoﬁfy .tq'hea'r.va gpllateral appeal lies with the Pennsy;lvani; Court of Commén'
Pllcvas' and not the Sﬁpreme Co_u'rt.” R & R at 6 (citing 42 Pa. C.S.A.V §.9545(a)). Because the
remedy pétitionér sought in the King’s Bench betition was not ayajlablé under Pennsylvania l_an,
Judge S@uderi c.onéludéd that the petition ;vas not “pféperly filed” under § 2244(d)(2), and, .
acéordingly,’ that it did not toll the AEDPA statute of limitations. | o

| .Additi'onally, Judge Scuderi deté@ned that, B_ecause the Kihg’s Bench betition was:n(.)t
. propér'ly filed, pétitioner’spetition‘ for recons.ideration of tvhevSupreme Court of Pennsleania’s
dismissal 'of the King;s Bench pe;titior.l» could»not be viewed as “properly ﬁled.”. In doing so‘,' Judge
Scuderi alsé noted Pg. R. App. P 3309, which. go{/ems ngs Bench nia;tters_ apd d_oes h'ot |
| explicitly permit petitions fbr. reconsideration. -.Thait déteﬁnination by Judge Scﬁderi led him to |
'_ conclude that the AEDPA statute :of limitations was not to!l'ed. while the petition for
reconsideration was pending._ |

Judge Scuderi did, hbwever, determine that the PCRA petition was “‘pr.voperlly filed” under

- §2244(d)(2). Thus, he concluded, the AEDPA statute of limitations was tolled duriﬁg«the

) pendéncy of that petition — from January 16; 1997, the date Judge Scuderi adopted as the date

-5-



petitioner filed the PCRA petition,' through April 30 2001;'when the Supreme Court of .
Pennsylizania denied the petition for allo'w'ance of appeal.

Based on this analysis, Judge Scuderi calculated petitioner’s deadline t’or filing a federal -
. habeaspetition, as follov’vs. The statute began to rnn on April 24, 1996; ‘the date AEDPA Was'
enacted. It ran for 268 days. until January 16, ,l 997, when petitioner filed his PCRA 'petition, | v
tolling the statute of limitations: un(ler § 2244(d)(2). The statute then began to run again at the
end of the tolhng penod on April 30 2001, the date on which the Supreme Court of Pennsylvania |
demed petitioner’s petltion for allowance of appeal It expired 97 days later, on August 5, 2001.
:'_ 'Because petitioner filed the § 2254 petition more than ﬁve months later on J anuary 22, 2002
. Judge Scuden concluded the petition was time 'bar_re,d-. |

C. PETITIONER’S OBJECTIONS

In hlS objections petitioner argues, inter alia, that his King’s Bench petition and petltlon ,

for reconsideration wi_th respect to the King’s Bench petition, should be consid_ered as “properly
ﬁled-’ " under § 2244(d)(2). Should the King’s Bench petition and petition for reconsideration be
vie\ived- as tolling the limitations period under § 2244(d)(2), the .AEDPA statute of limitations
would.not hatve run from April 24,‘ 1996; instead, it would have run from,'October. l 1, 1996, the
date the petition.vfor reconsideration wae denied. Assuniing, argi_iendo, that petitioner filed his
PCRA petition on January v16, 1997, the date Judge Scuderi adopted, the statute wonld haverun - -
for 98 clays until that date. The'running of the'statute would then hai/e tollerl until the conclusion

of the PCRA proceedings on April 30, 2001. 'Frorn that date, petitioner had 267 days to file his

habeas petition, or until January 21,2002. Thus, assurmng that the King s Bench petition and the

~ petition for recon51deration were properly filed,” petitioner’s ﬁlmg of the § 2254 petition on

-6-



J anuary 23 2002, would have been untimely by tvvo days.'
However petltloner S additional objection as to the date on whrch his PCRA petition was |
o ﬁled if sustained, would render his habeas petition timely. Specrﬁcally, petrtroner objects to
Judge Scuden s adoptron of January 16, 1997 as the date on which the PCRA petition was filed,
and argues that the petitlon was actually ﬁled under the pnson mailbox rule on J. anuary 13,
1997, when he gave the PCRA petmon to prison authonties for marlmg Should the Court adopt ‘
J anuary 13,:1997, as the date on which the PCRA petmon was ﬁled petrtioner s ﬁhng deadhne
would be extended by three days and January 23, 2002, the date on whrch he filed, would have -
vbeen the next to last day of the one-year statutory penod |
o D. ANALYSIS OF PETITIONER’S OBJECTIONS
The Court must resolve two issues: (1) the date on which the PCRA petrtion was ﬁled and |
©(2) .whether‘the ng s Bench petition and the subsequent petmon for reconsideration cons_titute
"v‘properly ﬁled apolication[s] for State ‘post—eonviction or other 'collateral revieiv”under §
, 2244((_1)(2). The Court addresses these'issues in reverse order. '

1. Tolling During Pendency of King’s Bench Petition and Petltnon for
' Reconsideration .

At the outset, the Court not_es its agreement with Judge Seuden' that, in 'ﬁ_ling the .King"s
_ Bench petition and the subsequent oetition for. ~reeonsideration, petitioner was _. seel(ing “a rernedy
.that vvas not available.under Pennsylvania law.”. R & R at 5-6. Pennsylvania lavv is abundantly
clear thatlthe only means of collaterally attacking a conviction is via a PCM petition. See 42 Pa.

CSA'§ 9_542. It is not so clear, however, ,that the unavailability of a remedy sought in a‘state- .

5 The “prison mailbox rule,” see supra note 1, applies in Pennsylvama Commonwealth V.
Jones, 700 A2d 423, 426 (Pa 1997). o _

»
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court petition removes the petition from the realm of “properly filed” state collateral attacks. -

This Court discussed this issue in its recent decision, Washington v. Byrd, No. 00-63 89,

2002 WL 461 729, at *4-6 (E,»D. Pa. March 22, 2100.2)_,6 In Washing on, the petitioner had filed a
state-court habeas corpus petition, as opposed toa PCRA petition. The Suoerior Court disrnissed
the petition on the grdund that the writ of habeas corous had been subsu‘r.ned by the PCRA Id. at
*2. In this Court, petmoner argued that the state habeas petrtlon was “properly ﬁled” and. tolled |
the AEDPA statute of hrmtatlons This Court addressed the issue, but because the questxon was '
not necessary to a decision in Washmggon,v the Court did not rule onit. However, the_Court L
_ analysis of the issue in Washing’gon is equally applicable to this case; the Court thelrefor‘e sets forth
an adaptation of its analysis ﬁom Washingto :
The Supenor Court’s grounds for drsrmssmg the habeas corpus petition at 1ssue rn
, Washmgto — that the petltloner s requested remedy of habeas corpus was subsumed by the
statutory PC_RA remedy — might suggest that the petitioner’s action was not * properly filed”
- because it sought a remedy that was unavailable under Pennsylvani_a law. The Third Circuit,
| however, has adopted a ‘;ﬂexible approach” in ’determining whether an action is in fact properly
filed. Nara V. Frank 264F. 3d 310, 315 (3d Cir. 2001) Specrﬁcally, the Th1rd C1rcu1t has held

3

that § 2244(d)(2) “covers ‘various forms of state review,

id. (quoting Jones v. Morton. 195
. F.3d 153,159 (3d Cir. 1999)), and it has “rejected ‘the notion that a meritless PCRA petition

cammot eonStitute a “properly filed _application”'under § 2244(d)(2)_. > Id. (quoting Louasg v,

_ ¢ The Third Circuit denied a request for a certificate of appealability in Washingt_on on

" August 22, 2002, and “[f]or substantially the reasons set forth in [this Court’s] opinion,” ruled
that the petition was barred by the statute of limitations. Washlngton V. Bvrd No. 02-2136, slip
op. (3d Cir. Aug 22, 2002)
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Vaughn, 134 F.3d 146, 149 (3jd Cir. 1998_)). This a_pproach draws support frcm a recent Sup'reme. _
Court decision where “[t]he Court stated th’at_ ‘an applicatio_h is “pro.u'erly ﬁled”‘ when 1ts delivery
an}d acceptance are in .compl_iance with the applicable.'laws and rules governing'ﬁlingé. These
_.usuall'yvprescribe, for example, the t‘drm‘ of the docurnent, they time limits upon its.delivery, the
ceur_t and office.in which it must be iodged, and the requisite ﬁlir_tg feel”"& at 316 (duoting :

Artuz v. Bennett, 531 U.S. 4, 8 (2000)).

In light of these princiules, the Third Circurt ccncluded m I@that a state-court moticn |
: to‘withdraw a guilty plea gggg pr_o tu_nq eleven years‘_aﬁer couvicticn was “akin,tc an application
' forstate post¥convictioh or cther, collateral review” ahd “hroperl;r filed” for tolling purposes

: under § 2244(d)(2). Id. at 316. "_fhe cases on whichthe Third Circuit relied in m further
demonstrate the ﬂexibility'of the “properly filed” inquiry. See, e.g., Artuz, '5.3_1 US at 7-8
(holding that statute of Iirhitations was tolled vtrhile state court was cortsiden'ng priscner’s motion
te vacate conviction even though motion was procedurally bbarred under state law); Dictado v.

Ducharme, 244 F.3d 724 (9th Cir. 2001) (holding State court actidns characterized as “repetitive

and untlmely” were properly filed”); Vlllegas v. Johnson, 184 F.3d 467 469-70 (Sth Cir. 1999) '
(holdrng that petmon drsrmssed by state court as successrve or an abuse of the writ was * properly

ﬁled”)' Lovasz 134 F.3d at 148-49 (holding second-or successwe PCRA petmon tolled statute

of hrmtatlons) Further smce Nara, Chief Judge G11es and Judge Shaplro of this Court have held
~ that PCRA petmons untlmely ﬁled under Pennsylvama law are nonetheless * properly filed” and
~ toll the AEDPA statute of llrmtattons. _Sg Pace V. Vaughn, 2002 WL 485689, at *5(ED. Pa.

‘March 29, 2002) (Giles, C.J.); Rosado v. Vaughn; 2001 WL 1667575, at *3 (E.D. Pa. Dec. 28,

2001) (Shapiro, J.); Cooper v. Vaughrt, 2001 WL 1382493, at *3-4 :(E.D.v Pa. Nov. 6, 2001)
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(Shapiro J .).

The petltlon at issue in Waslungo presented a different questron than that presented in
the above- crted cases. As opposed to subrmttmg an untimely or. second/successrve collateral
attack as dld the petitioners in the above-ci-ted cases, the petitioner in Washingt on, in his state
-h‘abeas corpus action, essentiallsll sought .a remedy not available under Pennsylvanja law. It is not :
clear from the above oases whether the ”l‘hird Circuit’s “ﬂexible'approach” would include suchan -
v aCtlon within the realm .of “properly ﬁled’? collateral attacks, and the matter 1s furtller eomplicated :

by the fact that Pennsylvania courts have, in some cases, characterized pro S@ petitions for habeas

: c'orpus relief as PCRA petitions. See Commonwealth v. Weimer, 756 A2d 684,‘685 (Pa. Super.
“Ct. 2000) (citlng Commonwealth v. DiVentura, .734 A.2d 397, 398 (Pa. :Su'per. Ct. 1999)). Thus, -
some courts might characterize the petitioner’s state-court hal)e_as action as a second or |
successive PCRA petition. If so construed, following tlleThird Circuit’s rnling ln Lovasz, such

- an action would be “properly filed”; moreover, even if the action were not timely filed under

' Pennsylvania law; it might still be viewed as “properly ﬁl’ed;’ nnder P'ace‘; Rosado, and Cooper.7. R

The above stated issue in Washington, not necessary to a decision in tltat case, is o
necessary.to a decision in the instant case.  The Court must therefOre decide tlle questlon it left
open. in Washington. : |

The Court concludes that, in this case, petitioner’s King’s Bench petition and petition for

7 Even if the Court were to have characterized the petitioner’s state court habeas action as
“frivolous” — which it may well have been — that would not have been fatal to the tolling claim.
See Lovasz, 134 F.3d at 149 (refusing to read into “properly filed” provision “any requirement
that the application be non- frivolous™); but cf. United States ex rel. Belmore v. Page, 104 F. -
Supp. 2d 943, 945-46 (N.D. Ill. 2000) (holding that petitioner’s filing of state court habeas corpus
action was seeking a “totally unavailable remedy” that “must be viewed as legally fnvolous and -
- could not, therefore, be viewed as properly ﬁled”) :
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reconsideration, though seeking remedies unavailable under Pennsylvania file, do constitute “a
properly filed application for State post-conviction or other collateral review » The Court reaches
this conclusmn in light of the above-c1ted precedents all-of which counsel in favor of broadly

construing the * properly filed” language of § 2244(d)(2) Most relevant is the Third Cll"CUIt s

_ ® In reaching this conclusion, the Court acknowledges that the Supreme Court’s recent
decision in Carey v. Saffold, 122 S. Ct. 2134 (2002), might be read to somewhat narrow the
. construction of what constitutes a “properly filed” state petition. In.Saffold, the Court considered
the tolling effect of a petition filed in California’s unique collateral review system, which does not -
“technically” require appellate review of lower court determinations. Id. at 2139. Specifically,
the Court considered whether a petition was “pending” under § 2244(d)(2) during the time
between a lower court’s dismissal of the petition and the petitioner’s filing of a new petition in an
appellate court. Id. at 2137-41. After concluding that the petition was pending during this time’
period, the Court remanded to the Ninth Circuit for a determination as to the timeliness of the -
state petmon Id at2141.

The Court’s re'mand in Saffold might suggest that the timeliness of a state petition is
dispositive of the “properly filed” issue. See id. at 2141 (stating that if the California Supreme
Court had found delay in filing petition “unreasonable,” and, therefore, under California law,
untimely, “that would end the matter, regardless of whether [that court] also addressed the merits -
of the claim”); see also id. at 2146 (Kennedy, J., dissenting) (citing Artuz Artuz, 531 U.S. at 8) (“If the -

- California court held that all of respondent’s state habeas petitions were years overdue, then they
were not ‘properly filed” at all, and there would be no tolling of the federal limitations period.”).

One court to have addressed the impact of Saffold, the Seventh Circuit, has read that -
decision to have the effect of removing untimely filed state petitions from the coverage of -
“properly filed” in § 2244(d)(2). Brooksv. Walls, — F.3d —, 2002 WL 1949693, at *2 (7th Cir. -
Aug. 23, 2002) (“Saffold tells us (endmg any ambiguity leﬁ by Artuz ) that to be “properly filed”
. an application for collateral review in state court must satisfy the state’s timeliness
requirements.”). In light of this reading, the Seventh Circuit concluded that appellate decisions,
including the Third Circuit’s ruling in Nara, “to the extent they hold that petitions untimely under
state rules nonetheless may be deemed ‘properly ﬁled ' were wrongly dec1ded ” Id.

This Court, however, does not deem it appropriate to deci_de whether Nara — and District
~Court opinions following it — have in fact been undermined by Saffold. In the first instance,
- Saffold may be subject to a more narrow reading, in that it was only addressing the term
“pending” in § 2244(d)(2) as it applied to California’s unique collateral review system. See
Saffold, 122 S. Ct. at 2141 (stating that if California Supreme Court found petition untimely filed,
then, under California’s system, petition “would no longer have been ‘pending’”). More
fundamentally, the majority opinion in Saffold did not discuss, let alone cite, Artuz, a case that the
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decision in m, which placed heaVy_ emphasis on whether a petition is “akin to an applioatio_n for
 state post-cOnvictioh or other collateral review.” N,_aLa,v264 F.3d at 316° In this case, |
petmoner s King’s Bench petmonand hls petmon for reconsrderatlon of the Supreme Court s
, 'demal of that petition, claimed 1heffect1ve assistance of coun.sel and. prosecutonal rmsconduct and
| sought vacatur of his conviction. The substance of the King’s Bench petition and the 'petition for
| reconsid'eration are, therefore, most certainly “akin to an application t'or State post-cohviction or
:other oollateral review.” -‘ |

In reaching this c_onchision, the Court note§ that sorne 'coitrta - none of which are in this.

" Circuit - have rejected arguments that petitions seeking unavailable remedies can be considered

'Courts of Appeals 1nc1udmg the Third C1rcu1t in Nara have read to requlre a broad constructlon
of § 2244(d)(2).

Even if Saffold were to ha\}e undermined Nara, the Court concludes that this
determination is one better left to the Thlrd C1rcu1t Accordmgly, the Court dec1des thlS case
based on its reading of Nara. -

2 The L\La_r_a court also found relevant the fact that the “PCRA trial court accepted the
motion, allowed the parties to brief the motion, and made full consideration of the record before
denying it.” Nara, 264 F.3d at 316. This Court does not, however, read Nara to provide that
these circumstances are prerequisite to concluding that a state-court petition was properly filed. .

Such a reading of Nara would be inconsistent with the decisions in Pace, Rosado; and
Cooper — decisions with which this Court agrees — finding that untimely PCRA petitions were
properly filed. Pennsylvania courts have determined that the timeliness provisions in the PCRA
~ are jurisdictional. Commonwealth v. Fahy, 737 A 2d 214, 222 (Pa. 1999). Thus, a PCRA court’s
decision on an untimely petition is not based on a “full consideration of the record”; rather, '
because Pennsylvania courts do not have jurisdiction to consider an untimely petition, Courts
- dismissing untimely petitions will have, by necessity, only undertaken a hrmted consideration of

the record as it applies to the PCRA statute of hrmtatlons - :

In sum, the Court concludes that the true import of Nara is to direct that courts focus on
- whether a petition is “akin to an application for state post-conv1ctlon or other collateral review”
when conductmg the ¢ properly filed” inquxry '
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“properly filed.” See, e.2., Adeline v. Stinson, 206 F.3d 249, 252-53 (2d Cir. 2000) (per curiam)
‘ (holding that state-court motion not recdgnized under New York law as an application for post-

~ conviction relief was not * properly ﬁled” on ground that petmoners are not perrmtted to “create -

their own methods of seeking post -conviction relief” ) Bond v. Walsh, 2002 WL 460046 at *2
(EDN.Y. Feb 12, 2002) (citing Adeline Adehne 206 F. 3d at 252) (“Bond’s time to ﬁle a § 2254 petmon. . |
‘was not tolled while he 1gnored established state procedures to seek relief plarnly unavarlable from
the New York Court of Appeals Neither was it tolled whrle he moved that court for L |

reconS1deratron of its order of disrmssal.”); Draughon v. Dewitt, 2001 ‘WL 840312, atj"l .(S.D‘ |

Ohio July 11, 2001) (citing Adeline, 206 F.3d at 252) (holdmg that “motion for reconsrderation

- was not * properly filed” hecause such motlon was not an appllcatlon for state post convrction
relief recogmzed as such under go_vermngstate procedures”).

These contrary cases in other jurisdictions, ot hinding'on this Court, do not change the
Court’s conclus_ion. .'In short,i_the Court reads the Third Circuit’s decision in Nara to demand a
~broader a'pvplication of the “properly filed” inquiry. - Notably, this reading 'of Nara does not
| implicate the concerns raised by the Second Circuit in m with respect to the im‘pact.of
including petitions s‘eeking unavailable remedies in the realm of “properly filed” petitions. |
Speciﬁcally; the S_econd Circuit Was concerned that an application of § 2244(d)(2) allowing -
petitioners to “create their own methods of seeking post-convictionv relief” would resultina
‘ deluge of fn'volous state-court ﬁlings:'

[S]o long as the state court we_re willing to keep its clerk’s ofﬁce
door open to a petitioner, he or she could bring successive motions
‘seeking to reinstate a denied petition for leave to appeal indefinitely

and thus stave off the running of the AEDPA-proscribed time to file
a federal petltion for habeas corpus v1rtually in perpetuity
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&li_n_é, 206 F.3d at 252-53. Applying the I\_Iér_é ‘court’svvana]ys_is‘avoid.s this éroblerﬁ because, ét o
somé point, the ﬁlihg of state-court petitions crosses the line from pétiﬁons that are “akin to an
applicat.ion for sfate post-conviction of other collateral review” to petitions that'are clearly
| iﬁtendea to delay.’° |

The Coﬁrt neéd hof d'eci.de in this case when a state court filing crosses the line from oné
sgeking ‘colla.tefal relief to one filed for some 6ther.purpose because the King’s Ecnch petition at
issue can only be viewed as seeking collateral review of pétitioner’s conviciion. 1t “sough_t the |
same remedy that is éyailable under thePCRA Additionally, there is no evidénce that petitioner
filed the p_gtitioq intending to cause delay or for some other improper purpoéé.. Significantly,
éssunﬁng; arggén‘dé, that ‘petitio.ner"s King"'s Bench betition,— which wés filed on April .1, 1996, |

was treated as a PCRA petition, it was timely filed. See Commonwealth v. Crider, 735A.2d

73 0, 732 (Pa.Super.Ct.1999) (explaining that for petitionérs whbse convictions became final
before J. anuary 16, 1996, amendments to the PCRA adopting a one-year statute of limitations,
“the dperative deadline” for first-time PCRA petitions would be January 16, 19.97, well after

. peﬁtio'ner’s ﬁling).'

' The Court notes that the Adeline court’s concerns about repetitive filings in this manner
are inconsistent with the Second Circuit’s earlier rejection of the position that “construing
‘properly filed’ narrowly will invite a paper flow by state prisoners trying to extend the time in _
which they can file a habeas corpus petition indefinitely” because “prisoners serving jail time
usually have little incentive to delay determinations of their habeas petitions.” Bennett v. Artuz,
199 F.3d 116, 122-23 (2d Cir. 1999), aff'd, 531 U.S. 4 (2000). See also Harrison v. Artuz, 105
F. Supp. 2d 101, 105 n.4 (E.D.N.Y. 2000) (comparing Bennett with Adeline and noting “some
ambivalence in the Second Circuit on the question whether a narrow construction of the ‘properly .

filed” requirement in 28 U.S.C. § 2244(d)(2) serves any useful purpose”). '
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Nor does the Court find any reason to treat the petition for reconsideration differently. To

the extent that the King’s Bench petition is vieWed as a PCRA petition, petitioner clearly would

- have been entitled to seek recon51deratlon of an adverse dec1sron ‘See Commonwealth v. Castro,

766 A 2d 1283, 1285 (Pa. Super Ct. 2001) (recogmzrng propnety of PCRA court’s grantmg of
' motron to reconsider disrmssal of PCRA petition on tlmeliness grounds) Respondents argument
emphasrzing the unavailability of petltions for reconsrderatlon in the Suprerne Court of
Pennsylvama does not convince the Court otherwise.

N In sum, the subst_ance'of petitioner’s King’s Bench petitio'n and the 'petition for
| reconsideration —as opposed to their forrn — compels the Court to .conclude that they were
“properly'ﬁled’l'-under § 2244(d)(2). A}ccordingly,:while those petitions were pending in t_he
Suprerne Court of Pennsylvania, the AEDPA statute of limitations was tolled.
| 2. ° Dateof F iling of PCRA Petition K |
Petitroner provrdes no support for kis statement in his Objectlons that he ﬁled his PCRA

petition. on January 13, 1997 as opposed to January 16, 1997. Likewise, although petitioner .

must haVe mailed his PCRA petitlon some time before the date on which it was ﬁled in the PCRA -

‘court, the record before this Court does not prov1de any support for petmoner s assertion that he
did so on January 13, 1997. |

" Given the Court ] conclusron that the King s Bench petition and petition for
' reconsrderaﬁon tolled the AEDPA statute of limitations, the ﬁlmg date of the PCRA petition is
essential to the outcome of this case. If petitioner is correct, and the PCRA petition was ﬁled on V
January 13, 1997, his habeas petition was timely filed - on the 364th day of the one-year '

" limitations period. If petitioner is incorrect, however, and his PCRA petition was filed on January
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16, 1997, his h_abéas petition was not tifnely ﬁled, as it was filed two days after 'the. éxpiration of

the limitations period. Thus, th¢ Co_uﬁ will remand the petition to Jlidge'S_c'uderiv for further

~ analysis of the timeliness issue.

IV. CONCLUSION

- F ér the foregoing réaéons, the Couﬁ will sus_tain_petitioner’s objection as to the tolling
-¢ﬁ‘ect of the King’s Bgﬁph petition and the petition for reconsideration: ._The Court will remand
the § 2254 petiﬁon to Jﬁdge Scuderi for a supplemental report éﬁd récominendation éoveﬁng ) '
. further analysis of the timeliness of that petition coﬁsistent with this Memorandum, and,
;»dependi‘ng on the resolution of the timeliness issu;a, further ;inalysis of the clair.n'svrai_sled in the .
§ 2254 petition: |

~ An appropriate order follows.
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- IN THE UNITED STATES DISTRICT COURT =~
" FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD,
Petitioner, o | : CIVIL ACTION
.

- PHILIP L. JOENSON; THE DISTRICT . :  NO. 02-0448
ATTORNEY OF THE COUNTY OF : '

- PHILADELPHIA; and THE ATTORNEY  : e .
GENERAL OF THE STATE OF S - AV
PENNSYLVANIA, : : L e

Respondents. ' :'A Ty

'ORDER
AND NOW this 6th day of September, 2002, upon consideration of petitioner’s Petition
" for Writ of Habeas Corpus by a Person in State Custody pursuant to 28 US.C. § 2254 |

, .(Document No. 1, ﬁled_ January 28, 2002), United States Magietrate Judge P'et:er B. Scuderi’s

o Report and Recommendatlon dated May 29, 2002 (Document No. 8, filed May 29 2002)

Petmoner S Objectlons to Magtstrate Judge s Report and Recommendatlon (Document No. 11,
filed June 14, 20(J2) and all related filings, for the reasons stated in the foregomg Memorandum
‘IT IS ORDERED, as follows: | | |

1. Petmoner s Ob]ectlons to Magistrate Judge s Report and Recommendatlon (Document.
- No. ll ﬁled June 14, 2002) aré SUSTAINED IN PART and OVERRULED IN PART as
. .follows.

(a) Petitioner’s Objectlons as to whether his King’s Bench pet1tlon and petition for |

reconmderatxon were properly filed” under 28 U S. C § 2244(d)(2) such that they tolled the

statute of limitations governing the pending § 2254 petition are SUSTAIN ED;



| (b) In allvotvher. res.pe.cts, petiﬁoner’s Objections afé OVERRULED WITHOUT ¢ |
- PREJUDICE to petitioner’s right toraiée arguments poﬁtained in his O.bject‘iovn’s during further
proceedings on the § 2254 petition. |

o 2. Petitio.ner"s-§ 2254 petition is REMANDED to United States Magistrzﬁe Judge Peter =
. B. Scuder_i' fof $Ubnﬁssion ofa suppleﬁment‘al report and recommeﬁdation’ coyerjng_ (a) ﬁlﬁher
.'ainalysis as to the tifrieliness of the. petition consistent with the foregbing Memofand_um and (b)

depending on the result of that analysis, consideration of the claims raised in thebpetition.

- BY.THE COURT:. -

New €.0.80

‘ \ JAN E. DuBOIS, J.



INTHEUNITED STATES DISTRICT COURT

- FOR THE EASTERN DISTRICT OF PENNSYLVANIA _

PAUL SAT_T}ERFIELDY . oo ACTION
I&HLWIIJOHNSON;aaL o . N01n4m4gffdﬁfff=ﬁ@wf,ﬁwx{—
| ORDER -

AND'NOW, this / 7"Z’i" 'day of -Septémber, 2002,. updh conside‘ration'(v)lf Jﬁdge '. '
Jan E DuBoivs"'Order of Septefnber 6, 2002.,.(001.3y attache’d)v,, IT IS.O'RDERED theIt_:.
L. The Distrjct Attorﬁey shall ﬁlé a sbeciﬁc and détailed supplemental
~ answer speciﬁcally'addreésing the meri_tsrof thev'pétition within sikty (60) déys of the date
of this Ordéf, or no latve.r than (11/17/02), pursuant to RuIe 5,28 U.S.C. fol. § 2254.
: 2. | .Res..pOHden't‘s are directed to append to their supplemental aﬁswer any and -
_a-lI re]eVaht documents, inclﬁ(‘iing‘,‘ but not IImi}ed to, stéte court opinions, filings _éﬁd
| néteé of ‘testirvnony. | | | |

| ByTHECQURT:'

! /’_- :
/' Y I___‘ \7 e e ,4‘\\

- 'PETER B. SCUDERI
’ UNITED STATES MAGISTRATE JUDGE
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IN THE UNITED STATES DISTRICT COURT:"’
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD
~ Petitioner,

- : Vvs.
PHILIP L. JOHNSON, et al.,

. : H
Respondents : - \ S
P . . DG,D Clers

NO. 02- 0448

ORDER AND MEMORANDUM

ORDER
.AND NOW, this 21* day of June, 2004, upon consideration of Paui Satterfield’s Pro Se
Petition for Writ of Habeas Corpus (Docket No. 1, filed January 28, 2002), Response tovPeti}tion :
for Writ ef Habeas Corpus (Docket No. 6, ﬁled May 13, 2002), Addendum to Response to
Petition for a Writ of Habeas Corpus (Docket No. 7, filed May 15, 2002), Report and
‘Recommendation of United States Magistrate Judge Peter B. Scuderi (Docket No .' g, filed May
29, 2003), Traverse [by Petitioner Paul Satterfield] (Docket No. 9, filed June 5, 2002), Petitioner -
~ Paul Setterﬁeid’s Objections to Magistrate Judge’s Report and _Recomendation (Docket No. 10,
ﬁled June 13, 2002), Order of September 9, 2002 remanding Habeas Petition to Magistrate Judge
for submission of supplemental report and recommendation (Doeket No. 12), Petitioner Paul
Satterfield’s Affidavit in Suppott of ij ections to Magistrate Judge Report and Recommendation
~ (Docket No 14, filed September 19, 2002), Response to Petition-Writ of Habeas Corpl;l/s (Iﬂ)eé
No. 15, ﬁled November 18, 2002) Traverse by Petitioner Paul Satterﬁeld (Docke% 21, iﬂgdg0'9@
March 5, 2003), Motion by Petitioner Paul Satterfield for Summary Judgment {(Docket Ng?@@b _0;,
filed April 23, 2003), Supplemental Repoif and Recommendation of Magj stra_te Judge Peter B. 0'92

Scuder, (Docket No. 23, filed May 16, 2003), Order of July 16, 2003 adopting Supplemental



Report and Recommendation and denying Habeas Petition (Docket No. 26), Petitioner’s
"Objections to Magistra-fe Judge’é Sﬁpplemental Report and Recommendation (Dockét No. 61,
filed July 21, 2003), Order of July 24, 2003, granting petitioner’s request of July 21, 2003, for
leave ;co file objections out-of-time (Docket No. 29, filed July 25, 2003), and Petitioner’s
Supplement to Motion for Reconsideration (Docket No. 31, filed August 1, 2003), IT IS _ |
ORDERED as follows:

1. That part of the July 24, 2003 Order which provides that petitioner’s Ob_] ections to
Mag1$trate Judge’s Report and Recommendation would be treated as a Motion for
Reconsideration of the Court’s Order of July 16, 2003, is VACATED;

2. The Court’s Order qf July 16, 2003, in which the Cour.t,"in;er alia, denied th;: Petition
for Writ of Hgbéas Corpus is VACATED;
- 3. Petitioner’s objection to the Magistrate'Judge’s conclusion that the ruling of fhe
Superior Court of Pennsylvania that trial counsel was not inéffective was neither ‘c()ntrary to nbr_
an unreasonable application of federal law is SUSTAINED;

4; All other objections to the Supplemental Report and Recommendation are
OVERRULED;

5. The Supplemental Report and Recommendation of United States Magistrate 'Judge-
>Peter B. Scuderi ( Docket No. 8, filed May 29; 2003) is ADOPTED IN PART and |
OVERRULED IN PART, as follows:

(a) The Supplemental Report and Recommendation is NOT ADOPTED with

respect to petitioner’s claim. that his trial counsel was ineffective for fallmg to interview and call -

Eric Freeman and Grady Freeman as witnesses at trial;



(b) The Supplemental Report and Recommendation is APPROVED AND
ADOPTED as to all other issues raised in the.Petition.for a Writ of Habeas .Corpus;
4. Paul Satterfield’s Pro Se Petition for Writ of Hébeas Corpus is GRANTED IN PART
and DENIED IN PART, as follows: | |
(a) The Petition ié GRANTED with respect to petitioner’s claim that his trial
counsel was ineffective for failing to interview and call Eric Freeman and Grady F reemﬁn as
witnesses af trial;
| (b) The Petition 1s DENIED as to all other claims;
- 5. Petitioner’s conviction and sentence of J ﬁne 10; 1985 are VACATED and SET A
ASIDE;
6. The éxecution of the writ of habeas corpué 1s STAYED for 180 days from the date of
this Order to permit the Commonwealth of Pennsylvania sufficient time to grant petitionef anew
trial and, if petitioner is found guilty, a new sentencing; and
| 7. Petitioner’s Motion to Compel Compliance with Federal Rule of Appellate Procedure

Rule 23(a) is DENIED.

- MEMORANDUM
- Currently before the court is the petition for a writ Aof habeas corpus filed by Paul
4 Satterfield (“Satterfield” or “pétitioner”). Szit';erﬁeld, was cénvicted of first degree murder and
possession of instrumgnts of crimie on June 10, 1985. On that date he was sentenced to lifé_
- imprisonment on the murder conviction and a consecutive teﬁn of two and one-half years |
impﬁsonment on the cénviction for possession of an instrument of crime. Id.

On January 23, 2003, petitioner filed the present Petition for Writ of Habeas Corpus
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(“Habeas Petition”): In their original answer, respondents asserted that the Habeas Petition
should be dismissed because it was filed beyoqd the one-year statute of limitétioﬁs- under the
Anti-Terrorism aﬁd Effectiv‘e Death Penalty Act (“ADEPA”), 28 U.S.C. § 2244(d). The matter
was referred to Magistraté Judge Peter B. Scuderi fof a report and recommendation. Magistrate'
Judge Scuderi filed a Report and Recommendation on May 29, 2002, recommending that the
matter be dismiss_ed as time-barred. Petitioner filed dbj ections to the Report and
Recommendation. . |
- By Memorandurﬁ and Order déted September.6, 2003, the Court sustained in part and

overruled in part petitioner’s Objections and remandéd the matter to Magistrate Judge Scuder for
a su‘pplleméntal repoﬁ and recommendation, directing that.the timeliness issue be further |
analyzed and, depending on the resoiution of thé timeliness issue, that the merits of the petitioner
be addressed.

Responderits then filed a Supplemental Response to the Habeas Petition, arguing that
: petitioner;s claims were either unexhausted and procedurally défaulted or meritless: On May 16,
2003, Magistrate Judge Scuderi filed a Supplemental Report and Recommendation, addi‘essmg _
petitioner’s claims on the meri’;s and concluding the claims should be denied. No objections to
the Supplemental Report and Recommendation were filed during the allowed time. The Court
then adopted the Supplemental Report and Recommendation and denied the Petition for a Writ
of Habeas Corpus be Order dated July 16, 2003. |

Thereéfter, on July 25, 2003, ‘petitioner filed Objections to the Supplemental Report and
Recommendation, accollil-banied-by a letter request for an extension of time to file them. Tﬁe

Court granted that request by Order dated July 24, 2003, ruling that the Objections would be



treated as a Motion for Reconsideration of the Court’s July 16, 2003, Order.

The Court now concludes the most“ appréﬁriate Wéy'to address. petitioner’s obj ¢ctions to
the Supplemental Report and Rccommendatioﬁs.is to vacate fhat part of the J uly 24,2003 Order
which provides that the obj ections would be treated as a motion for reconsideration and. va;cate
the Order of J uly 16, 2003, apprdving and adopting the Supplementai Report and
Recommendation and denying Sattefﬁeld’s Habeas Petition.

Petitioner makes 27 objections to the Magistrate Judge’s Supplemental Report and
Reco‘mmendation. Many of these obj éctions re-assert issues first raised in the Petition for Writ
of Habeas Corpus and correétly addressed by the Magistrate Judge in his Supplemental Report
and Recommendétioﬂ. Other obj éctions raise issues which can have no effect on this Court’s
decision to grant relief and need not be addressed by the Court.

The Court writes at this time to address only one objection—petitioner’s objection to the
Magistrate J udge’s conclusion that the ruling of the Suberior Court of Pennsylvania that trial
counsel was not ineffective for failing to investigate and call at trial two exculpatory |
eyewitnesses, Eric Freeman and Grady Freeman, was neither contrary to nor an unreasonable
application of federal law. For the reasons that follow, the Court sustains this objecti'on.

- The Habeas Petition will be granted and petitioner’s convictions and sentence v;/ill be
* vacated and set aside without prej udiée to the right of thé Commonwealth of Pennsylvania to
grant petitioner, within 180 days, a new trial and, if petitioner is found guilty, a new scntenping;
The Supplemental Report and Recommendation is adopt?:d and approved in all 6ther 'respecfs and

the Habeas Petition is denied in all other respects.



L FACTS

This case arises out of a state prosecution for murder. The Pennsylvania Superior Court
summarized the facts as follows:

[On] April 28, 1983, at approximately 3:30 a.m. [petitioner], a television
repairman, shot and killed William Bryant due to an earlier dispute between them
over payment of a television repair bill. [Petitioner] shot Bryant four times with a
.44 caliber handgun. The final shot was fired at close range, through Bryant’s
head, as he lay wounded in the street. A police search of [petitioner’s] home and
vehicle for ammunition under a properly issued warrant was conducted within
several weeks of the murder but uncovered no evidence.

Over a year later, [Petitioner] became acquainted with Wayne Edwards and his
wife, Patricia Edwards. During a conversation with Mr. Edwards, [petitioner]
described, in great detail, his shooting and killing of a former customer. Mr.
Edwards immediately informed authorities of the information [petitioner] had
divulged. [Petitioner] was arrested and charged. At trial, the Commonwealth’s
chief witness was Mr. Edwards, who testified on the details of the murder as told
to him by [petitioner]. {Petitioner] admitted at trial he told Mr. Edwards he had
once been a murder suspect. However, [petitioner] contended that the remainder .
~of Mr. Edwards’ testimony was fabricated because [petitioner] had pursued a
romantic relationship with Mrs. Edwards. ‘

Commonwealth V Satterfield, No. 3054 Phila. 1998, at 8 (Pa. Super. Aug. 22, 2000).

The warrant used to search petitioner’s home contained a description by an éyewimess of
a Caucasian Blond haired male as the perpetrator of the crime. Petitioner is an African-American
ﬁuale with brown hair. The defense never interviewed the eyeWitness who gave that description, |
| Eric Freeman, and he was not called to testify at trial. In addition, Eric Freéman’s brother Grady
Freeman, also an eye§vitness, was never interviewed by the defense nor called to testify at trial.
However, petitioner read to the jury the statement in the warrant made by Eric Freeman. In

addition, defense counsel, in summation, referred to the statement in the warrant.



II. STANDARD OF REVIEW

A.  FEDERAL REVIEW OF STATE COURT CONVICTIONS |
‘The Anti-Terrorism and Effective Death Penalty Act, 28 U.S.C. § 2254 (“ADEPA”)
establishes the scope of federal habeas review of a state court conviction. Section 2254(d)
provides:
An application for a writ of habeas corpus on behalf of a person in custody
~ pursuant to the judgment of a State court shall not be granted with respect
to any claim that was adjudicated on the merits in State court proceedings
unless the adjudication of the claim-- ’
(1) resulted in a decision that was contrary to, or involved an unreasonable
application of, clearly established federal law, as determmed by the
Supreme Court of the United States. ,
(2) resulted in a decision that was based on an unreasonable deterrmnatlon
- of the facts in light of the evidence presented in the State court proceeding.
This casé implicates § 2254(d)(2). As will be discussed in detail below, the Court
concludes that the decision of the Superior Court denying relief to Satterfield was based on an
unreasonable determination of the facts in light of the evidence presented in state court.

B.  INEFFECTIVE ASSISTANCE OF COUNSEL

The standard for evaluation of an ineffective assistance of counsel claim was set forth by

the Supreme Court in Strickland v. Washington, 466 U.S. 668 (1984).- To establish ineffective
assistance of counsel under Strickland, petitioner must demonstrate that his counsel’s
performance (1) “fell below an obj ective standard of fezisonableness,” id. at 688, and (2) that
counsel’s deficient perfqrménce prejudiced the defendant. Id. at 692. “The benchmark for
judgiﬁg any clairﬁ of ineffectiveness must be whether counsel’s conduct so underrﬁined the
proper functioning of the adversarial pfocess that the trial cann-o't be relied on as having produAced

a just result.” Id. at 686.



A court, in détermim'ng whether cqunsel’s performance fell below an obj ective standard
of reésonableness, 'must. evaluate “whéther counsel’s assistgnce was rebason‘able considen'ng all
the circumstances.” Id. at 688. In applying the Strickland test to éounSel’s perform_ance, a éou‘rt )
must be “highly deferential,” and “must indulge a strong presumpfion that cbﬁnsel’s conduct falls
within the wide range of reasonable professional assistance; that is, the defendant must overcome
the présufnption that, under the circumstances, the challenged action ‘might be considered sound
trial strategy.”” Id. at 689. The Court must not use the benefit of hindsight to éecond-guess
strategic decisions made by couhsel unless they are unreasonable. Id. at 690.

* An evaluation of the failure on the part of defense counsel to call a witness at trial under
the first prong of Strickland, requires the Court to decide whether th¢ decision not to call the -

witness was "in-the exercise of reasonably professional judgment." Strickland, 466 U.S. at 690;

- see also Duncan v. Morton, 256 F.3d 189, 201 (3d Cir.2001) (citing Strickland, and concluding

that the failure to use certain testimony "amounted to a tactical decision within the parameters of
reasonable professional judgment")). Given professional reasonableness as a touchstone, "[t]he

~ Constitution does not oblige counsel to present each and every witness that is suggested to him."

United States v. Balzano, 916'F.2d_ 1273, 1294 (7th Cir.1990)(observing that "such tactics would
be considered dilatory unless the attorney and the court believe that the witﬁess will add
competent, admissible, and vnon—cumulativc testimony to the trial record").

The second prong of Strickland, requirc;s a defendant to "show'that there is a _reasonéble
probability that, but for counsel's unprofessional errors, the resuit of the proceeding would have
been different. Strickland, 466 U.S. at 694. A reasonable probability is a, “probability sufficient

to undermine confidence in the outcome” Id. In other words, a petitioner must show a




"reasonable likelihood that ... information [not presented] would have dictated a different trial

strategy or led to a different re’sult at trial," Lewis v. Mazurkiewidz‘, 915 F.2d 106, 115 (3d.

'Cir.1990), or a "reasonable probability that he would have been acquitted had [the uncalleci
A\.vithess] testified either alone or in conjunction with thim.]" Id.
C. OBJECTIONS TO A REPORT AND RECOM]\’IENDATION
Pursuant to 28 U.S.C.A. § 636(b)(1)( C) the district court “shall make a de novo
determination of those portions of the report or speciﬁed proposed findings or.;recommendations
to which objection is made. A judge 6f the court may accept, reject or modify, in whole or in -
part, the findings or recommendations made by the magistrate.”
III. DISCUSSION

A.  PETITIONER’S OBJECTIONS TO THE MAGISTRATE JUDGE’S
SUPPLEMENTAL REPORT AND RECOMMENDATION

Petitioner filed untimely objections to the Supplemental Report and Recommendation
which the (‘;'oun chose to consider. The Court writes at this time to address only one
objection—petitioner’s objection to‘the Magistrate J udge’s finding that the ruling of the Superior
Coﬁrt of Pennsylvania thatvtn'al counsel was not ineffective for failing to investigate and call at
tn'ai two exculpatory eyewitneéses_, Eric Freeman and Grady Freeman, was neither contrary to nor
an upreasonable appliéation of federal law. This ineffective assistance of counsel claim was the
third claim petitioner raised in the Habeas Petition. P_étitibner exhausted this clghn on. direct
appeal and raised the issue again on collateral review.

1. The Decision of the Superior Court on Petitioner’s Ineffective

Assistance of Counsel Claim for Failure to Interview and Call the
Freemans as Witnesses at Trial is Based on an Unreasonable




Determination of the Facts in Light of Evidence Presented in the
State Court Proceedings. :

In considerin.g the claim on direct appeal, the Pennsylvania Superior Court stated the
“following:

Duﬁng the course of the investigation of the Bryant homicide, the police
interviewed Grady and Eric Freeman who lived within the vicinity of the

homicide. Both stated they heard gunshots at about 3:45 a.m. on April 28, 1983.
Eric described the man he saw when he looked out his window as a “white male
with short blond hair.” Grady gave a description of a “light-skinned guy, about
5'7" or 8" in his early thirties.”

% %k %k 3k

[T]rial counsel testified at the evidentiary hearing that although he had not A
personally interviewed either witness, he had reviewed their statements made to
the police and he did send his investigator to try to talk to them. The investigator
was unable to locate either witness. Additionally, counsel admitted that he was
interested in Eric Freeman’s statement as Eric had identified the man he saw asa

- white male with blond hair. Grady, on the other hand, identified the man as a
“light-skinned™ black male, with short cut hair, in his early thirties. . . Trial
counsel determined that only the description given by Eric would possibly have
been of value to the defense.

At trial, counsel chose to make reference to Eric Freeman’s statement through
[Petitioner’s] testimony. Counsel had [Petitioner] read the arrest warrant
including the description of the subject given by Eric Freeman thereby getting the
eyewitness statement before the jury. Counsel also argued this description to the
jury in closing statement. The course chosen by counsel had a reasonable basis in

- promoting [Petitioner’s] interests. Counsel chose this strategy so as to avoid the
Commonwealth’s cross-examination of Eric Freeman and additionally to avoid
the Commonwealth’s rebutting Eric’s statement with that of Grady Freeman.

Commonwealth v. Satterfield, 2697 Phila. 1986, at 2, 5-6 (Pa. Super. July 22, 1987) (emphasis

added). The Magistrate Judge concluded that this decision was neither contrary to, nor an

iGrady Freeman identified the man as a “light skin guy” in the Police Report.
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unreasonable application of, the étandard set forth in Strickland, the relevant federal law on
_ ineffectiv.e assistance of counsel.

The Court disagrees with the Magistrate Judge’s conclusion regarding trial counsel’s
decision nét to interview aﬁd call Eric Freeman and AGrady Freeman as witnesses at trial and
rejects that part of the Supplemental Report and Récdmmer;dation. To the contrary, the Court
rules that the determination of the Superior Court of Pennsylvania that “the coufse chosen by
counsel had a reasonable basis in promoting [petitioner’s] interest” is based on a misreading by
trial counsel and the Superior Court of the stafemenf given to the police by Grady Freeman.
-Thus, reliance by the Superior Court on that misfeading 1s “an unreasonable determination of the
facts i light of evidence presented in the state court proceedings.” 28 U.S.C. § 2254(d)(1‘)—(2).

Counsel’s stétement that the Freem;'ms’ statements were contradictory and that, therefore,
not presenting Eric Freeman and Grady Freeman as witnesses was a reasonablle trial strategy is
based on an erroneous reading of Grady Freeman’s statement to the police. Grady Freeﬁan told

the police the following:

Q.  Mr. Freeman, what can you tell me about the shooting that occurred in the
5600 blk. of Litchfield St. a short while ago? .

A. I was upstairs in my room, in the back roori. I heard a shot and I didn’t
pay any attention to it at first. Then I heard about four more shorts. Then I
looked out my back window that looks up Litchfield St. and I saw a light
skin guy about 5'7" or 8" wearing a dark sports jacket, about his early 30's,
walking fast at first, but then he started running towards a car in the -
middle of Litchfield St. He had his right hand inside his jacket by the

- pocket, the inside pocket. The car was like a Volks Wagen station wagon,
a dark color, and it was running and the lights were on. He was looking all
around and then he just hopped in the car and drove off and he turned right
on Florence St. I came downstairs to where my brother was in the kitchen
then we went outside when the cops got there.

11
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Would you recognize the male you saw running and drive off if you saw
him again?

Ican’t say. Iknow he was medium height and real thin and light skin but
I only saw him from the side and back. His hair was cut real close. He
was dressed in like a suit, like Navy blue coat but the pants were darker.

Petitioner’s Obj., Exhibit A (and within Exhibit A, Exhibit D) (emphasis added).

Eric Freeman told the police the following about the man he saw:

Q.

A.

Mr. Freeman, what do you know about the shooting?

I was downstairs in the kitchen of my house, I was doing dishes. I heard
gunshots, it was like three in a row. Iheard like three in a row. I
hesitated, then I looked out the window, I lifted the shade a little bitand I -
seen this guy he looked like he was white, he had like blond hair and was
wearing dark clothes it looked like a dark blue sports coat, he was about
my height (5'9"). I could only see him from the side. He walked back to
his car fast and before he open the door he looked both ways, he had a neat
looking face, I tried to make out the license plate but it was a blur, it was
yellow it had a little light on each side. He drove off, he stopped at the
stop sign and then drove around the corner on Florence Ave towards 58%
Street. When he was walking toward his car, he had his hand inside his
jacket like he was putting away something.

% %k k ok

* When you say the guy looked white, was he white or light skinned

Negro?
He was white with like blond hair, he was slim
Lok ok ok %
Describe the male that yoﬁ say walking to the car?
He was white, blond hair, clean cut looking face, slim, clear complexion,

5'9", about 14-150 lbs, wearing a blue sport coat, dark pants, in his late
twenties or early thirties.

12



Q. Is there still white people living in the neighborhood?

A. Not too mahy in that area. |
Petitioner’s Obj.; Exhibit A (and within Exhibit A, Exhibit E) (eﬁph%is added).

Grady Freeman never described the man he saw to the police as a “light skinned black
male” as counsel asserted. To the contrary, he described him as a “light skin guy . . . .” The two
statements, WMCh 1s all the information on these witngéses possessed by defense counsel,
corroborate rather than contradict one another. Both AGrady and Eric Freeman describe a mén
with white or light skin, between 5'7"-9" in height, in his early fhirties weariﬁg a blue sports
jacket/blazer with dark pants. The statements are nearly identical.

Further, at an evidentiary hearing on post-trial motions, both Eric and Grady Freeman -
testified that thé man they saw was “Caucasian” and in any event was not the defendant.

- Petitioner’s Obj' . Exhibit A at. 3-4. Specifically, Grady Freeman téstiﬁed'that the man he saw
was a Caucasiaﬁ, with light blond short hair and was much thinner than petitioner. Accordiﬁg to
Grady Freeman, he saw petitioner come out of the courtroom during the trial “but I had said to
myself, I went home and told my mother, that he wasn’t the one.” Id. Eric Freeman similarly - -
testified that the man he saw was Caucasian, weighing 1 40 pounds with short blond hair. Id.
Thetr statemeﬁts at thaﬁ hearing were consistent with the statements'they had earlier given to the
police. Id.

The ruling of the Superior Court that the course chosen by co;msel 1n not calling Eric
Freeman as a witness at trial had a reasonable basis in promoting petitioner’s interest was based
entirely on a'misreading of Grady Freeman’s statement and the erroﬁeous conclusion thaf his

statement was inconsistent with that of his brother. Thus, the Court concludes that the decision
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of the Superior Court was based on an unreasonable determination of the facts in light of the
evidence presented in state court.

2. Counsel’s Failure to Interview and/or Call the Freemans as Witnesses
at Trial Amounts to Ineffective Assistance of Counsel

Although ﬁot controlling, the Court notes a relatively recent decision of the Pennsylvania
Supreme Court announcing a five-part test for analyzing ineffective' assistance of counsel claims
based on counselfs failure to call a witness at trial. Commonwealth v. Holloway, 739 S.2d 1039,
1048 (Pa. 1999) There has not i)een a comparable elucidation of Strickland’s standards in the -
‘federal coﬁrts as they apply to these parti_cular facts. In Hollpwa_y, the‘PennsyI;/ania Supfeme
Court héld that to prove that counsel was ineffective for failiné to call a witness at trial, petitioner
must show that: (lj the witness existed; (2) the witness was available to testify; (3) counsel knéw.
or would have known of the existence of the witness; (4) the witness was willing to testify for the
defense; and (5) the absence of the witness was so prejudicial as to have denied petitioner a fair
trial. The Court concludes that Hollbway provides a useful framework to analyze petitionér’s
claims under Stn'ckland—and adopfs that framework in ’thjs case. Read together, the first four
prongs of Holloway clearly relate to the first prong in Strickland and the fifth prong of Holloway
clearly relates to the second prong of Strickland.

As to the first ﬁolloway prong-that the witness existed—petitioner established this fact
when he called Eric Freeman and Grady Freeman as witnesses atlthe evidentiary hearing on post-
trial motions. |

As to the second prong-the witness was available to testify—petitioner presented evidence

that Grady Freeman received a subpoena from the assistant district attorey handling the case,

14



Mr. Byrd, and sat outside the courtroom for half a day during the trial. N.T. 9/23/86, pp. 21-23.
Similarly, Eric Freeman test_iﬁe.d that at the end of May or the beginning of June 1985, he
received a subpoena from Mr. Byrd. In response, he appeared at Mr. Byrd’s office, spoke with
him about his statement and was later driven home by a detective. N.T. 9/24/86 pp- 105-111.

As to the third prong—counsel knew or would have known of the existence of the
witness—counsel testified to this fact at the evidentiary hearing. At the evidentiary hearing on
post-trial motions, counsel testified:

It was my feeling that Eric Freeman might have been of some benefit to the

defense. Inreviewing Grady’s statement as recently as a matter of half an hour

ago, I don’t recall anything in Grady freeman’s statement that would have been a

-great help to the defense although maybe, if we had the opportunity to talk with

him, maybe we would have learned something, but Eric Freeman’s statement did

give us some interest because it referred to a white man with blond hair; and, of

course, that is quite a different description than Mr. Satterfield’s appearance.
N.T. 9/22/86, 15. From this statement it is clear that counsel was aware of the existence of both
witnesses.

As to the fourth prong—the witness waé willing to testify for the defense—the evidence
supports the conclusion that both Eric and ‘Grady Freeman were willing to testify at trial. Both

witnesses responded to subpoenas from the prosecution; Grady Freeman appeared at the

courtroom duﬁng the trial and Eric Freeman went to the District Attorney’s Office.? In addition,

*Counsel testified that he thought a subpoena was served on Eric Freeman but not Grady
Freeman: -

THE COURT .. give us your judgment as to why you did not call the

Freemans?

MR. MANDELL: My reason for not calling them is we could not locate them, at
least we could not physically get them to come into either my office or the _
courtroom although a subpoena was served on at least Eric Freeman. I do not
have a copy of one prepared for Grady Freeman, but I know we had one for Eric

15



both witnesses appeared at the evidentiary heéring 'on post-trial motions.

Tilc analysis of the first fqur prongs of Holloway leads inescapably to the conclusion that
petitioner has met his burden under the first prong of Strickland. The failure to intervi‘ew Enc
Freeman and Grady Freeman and call them as witnesses at trial fell below an objective standard
of reasonablenessv, Trial counsel’s decisiqn gould not be considered sound trial strategy and wés
not made in the exercise of reasonably professional judgment.

The fifth prong of Holloway- the absence of the witness was so prejudicial as to have
denied peﬁtionef a fair trial—corresponds to the second prong of Strickléﬁd—counsel’s de_ﬁéient
performance prejudiced the defendant. Thé Court concludes petitioner was prejudicéd by
counsel’s deficient performance. Both Freemans testified at the evidentiary heanng on posf trial .
motions that the defendant was not the man they saw and that the man they saw was Caucasian.
The Freemans were the only eyewitnesses to the crime. As described above, the statements of -
both Freemans were consistent and corroborated one another. Further, tﬁeir testimony would
have supported petitioner’s trial testimony that he did not commit the crime.

The Superior Court ruled that petitioner was not prejudiced by counsel’s failure to call

Eric and Grady Freeman as witnesses at trial because when the petitioner testifiéd he read the .

and I recall it was served on his house. Whether he actually took it or someone
else in the household did, I don’t recall.

THE COURT: When he did not appear you did not ask for a bench warrant?
MR. MANDELL No.

N.T. 9/24/86 40-41. However, both Eric and Grady Freeman testified at the evidentiary hearing
on post-trail motions that they never received a subpoena from defense counsel but did receive
them from Mr. Byrd of the district attorneys’ office. N.T. 9/22986 pp. 21, 23; N.T. 9/24/86, pp.
105-109, 111.
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section of the warrant where the perpetrator was described as “Caucasian.” The Superior Court.

. thought this approach constituted an acceptable trial strategy because it prevented the prosecution
from impeaching Eric Freeman with Grady Freeman’s statement. However, as discussed above,
the two witnesses gave consistent statements to the police and thus it was objectively
unreasonable for counsel to conclude that Grady Freeman’s stafem_ent could have been used to
mmpeach Eric Freeman.

In addition, the Court notes that the prosecution commented in a negative way on the fact
that Eric Freeman had not been called in its closing:
Unlike this phantom person fromthe search warrant whose name we don’t have,
whose point of observations you don’t have, whose sobriety or lack thereof you
~ know nothing about, who is not subjected to cross-examination which as brought
. out by defense. Witnesses in a criminal care are equally available to both sides. If
you have some evidence, put the person on the stand, subject him to cross-
examination. . . There’s this business with the unnamed witness who supposedly
saw whatever distance a man that looked like a white man with blond hair. If the
defendant is smart enough to get two driver’s licenses, I submit that if this person
did see what he saw, what is to prevent this defendant from planning on wearing a
hat? And who is to say what kind of tricks the light played? And who is this
person?
N.T. 6/7/85, pp. 75-73, 93. Because of the way in which the defense preserited the exculpatory
evidence, the prosecution was able to attack its evidentiary value and raise some of the issues it
would have likely raised on cross-examination without the risk of the witness giving an answer,
damaging to the prosecution’s case. Thus, the strategy utilized by defense counsel did not
immunize the exculpatory evidence from attack.
In sum, the Court concludes that counsel’s failure to interview and call the Freemans as

witnesses at trial as amounts to ineffective assistance of counsel. Sullivan v. Fairman, 819 F.2d

1382 (7" Cir. 1987) (perfunctory attempts by counsel to investigate, locate, and interview
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disinterested exculpatory witnesses whose testimony would have been material in a murder éase,
constitutes ineffective assistance of counsel). Although not binding on this Cdurt, the opinion of
the Supreme Court of Pennsylvania in Commonwealth v. TWiggs,_ 331 A.2d 440 (Pa. 1975) is

| directly on point and is instructive. In Twiggs, the Supreme Court of Pennsylvania ruled,

[1]f counsel’s failure to seek compulsory process was the result of sloth or lack of
awareness of available alternatives then his assistance was ineffective. In a case

where virtually the only issue is credibility of the Commonwealth’s witness versus

that of the defendant, failure to explore all alternatives to assure that the jury heard

the testimony of a known witness who might be capable of casting a shadow of a

doubt upon the Commonwealth’s witness’ truthfulness is ineffective assistance of
counsel. '

Id. at 443. Such is the case presented by petitioner.

III. CONCLUSION

For the reasons set forth above, the petitioner’s Habeas Petition is granted as to his claim
- of ineffective assistance of counsel for failure to interview and call Grady Freeman and Eric
Freeman as witnesses at trial. The Court adopts the Supplemental Report and Recommendation

as to all other claims and issues.

- 'BY THE COURT:

\‘CMA\ <. Q\JP)M\

JANE.DUBOIS,J.
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‘ IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD | i .} CIVIL ACTION
Petitioner, ¢ \_ = |
k s B B

vs. ' e e

- PHILIP L. JOHNSON, et al.,
Respondents

o NO. 02-0448

ORDER AND MEMORANDUM

ORDER
AND NOW, this 16® day of November, .2004,' upon consideratioﬁ of ‘Pet_itioner’s Motion
to Vacate Stay ahd Modify Initial Custody Order filed by pro se petitioner, Paul Satterﬁéld,
(Document No. 42, filed July 29, 2004), Response to Petitioner’s Motion to Vacaté Stay and
Mddify Initial Custody Ofder and Suppérting Memorandum (Document No. 45, filed August 13,
2004), and Petitioner’s vRei)Iy (Document No. 46, filed Auguét 23, 2004), IT IS- ORDERED that
Petitioﬁer’s Motion to Vacate Stéy and Modify Initial Custody,Order is DENII:%.N .T ER ED

MEMORANDUM NOV'1 g 2004

L INTRODUCTION
Pétitioner, Paul Satterﬁéld, is_a state prisoner cunently serving a l_itr‘e senvtencc at State
CorreCtiohal Insﬁtution-Féyette in LaBelle, Pennsylx}ania. His sentence arises outofa J une 10,
1985 conviction for first degfee murder and poésession of ah instrument of cﬁmé. o
]éetitioner filed a Petition for a Writ of Habeas Corpus on January 28, 20_02. By Order
and Memorandum dated June  21', 2004, fhis Court granted the.habeas petition with respect to vthe

claim that petitioner’s trial counsel was ineffective. Satterfield.v. Johnson, 322 F. Supp. 2d 613,



614 (E.D. Pa. 2004). In that-Order, the Court vacated the cohviotions for first degree murder and
possession‘ of an inst‘rument of crime and the sentence, and stayed the exeoution of the writ of
" habeas corpus for 180 days to permit the CoMouWealth of Pennsylv-ahia (“Commonwealth”) to
grant pet1t1oner anew tr1al The Commonwealth appealed the rulmg of this Courton J uly 21,
2004. The appeal is presently pending. |
On July 29, 2004, petitioner filed the instant.Motioh to Vacate. Stay and Modify I.m'tial |
| 7- Custody Order. That Motion is denied. |
The facts of the case a.reldetailed in 'this Court’s opmions in Satteiﬁeld V. ’Jvohnso.n,_ 218 F.
Supp. 2d 715 (E.D. Pa. 2002), and 'Satteifﬁeld v. Johnson, 322 F. Supp. 2d 613. -The facts will be
‘ ..repeated in this Memorandum only where necessary to explain the Court’s ruling. | |
1. DISCUSSION
~ Fed.R. App. P. 23 (cj provides that wheu the Government appeals a deoision granting a |
Writ of habeas corpus, the habeas petitiorler shall be released from custody “unless the court or
. Justlce or Judge rendermg the dec1s1on or the court of appeals or the Supreme Court, ora Judge.
or Jusuce of e1ther court orders otherwise.” The Supreme Court has recogmzed in Fed. R. App
P. 23(c) a presumpt1on of release pendmg retnal but, in do'ing S0, it underscored that “[A]
successﬁal habeas pet1t1oner is in a con51derably less favorable position than a pretnal arrestee
. [having] been adjudged- gu1lty beyond a reasonable doubt by a judge or jury, and this adJudlcatlon
of guilt [having] been upheld by the appellate courts,of the State.” Hilton v. Braunskill, 481 U.S.
770, 779 (1987). | | | | | | |
‘The Supreme Court in Hilton explained that the decision of a district court on the

question whether to release a petitioner on bail pending the Commonwealth’s appeal of the grant



of a writ of habeas corpus should be guided by an analysis of several facterS'

[W]e think that a court maklng an initial custody determination under Rule 23(c)
should be guided not only by the language of the Rule itself but also by the factors

- traditionally considered in deciding whether to stay a judgment in a civil case .
[TThe possibility of fli ght should be taken into consideration [.] . . . We also thmk

. that, if the State establishes that there is a risk that the prisoner w111 pose a danger
to the public if released, the court may take that factor into consideration in ’

- determining whether or not to enlarge him. The State’s interest in continuing
custody and rehabilitation pending a final determination of the case on appeal is
also a factor to be considered; it will be strongest where the remaining portion of
the sentence to be served is long, and weakest where there is little of the sentence
remaining to be served. :

The interest of the habeas petitioner in release pending appeal, always substantial,
- will be the strongest where the factors mentioned in the preceding paragraph are
weakest. The balance may depend to-a large extent upon determination of the
State’s prospects of success.in its appeal. Where the State establishes that it has a
strong likelihood of success on appeal, or where, failing that, it can nonetheless
demonstrate a substantial case on the merits, continued custody is permissible if
the second and fourth factors in the trad1t10na1 stay analys1s militate against
release : :
Hilton, 481 U.S. at 777-78.
Petitioner sets forth in his Petition and Rep_ly many facts, not in evidence before this'
Court, in sﬁpport of his argliment_that, because of the conduct of the Commonwealth, it is not
- entitled to a new trial and that, in any event, the Commonwealth will not prevail in any new tri'al. _
The Commonwealth, on the other hand, argues that “the evidence against petitioner is quite
' s{rong. He spontaneously confessed to the crime to his tennis partner, whom he had met more
than a year after the killing took place. The jury heard this witness’ testimony and found him _
entirely credible.” Response to Petitioner’s Motion at p 2. In order to address these conflicting

positions, this Court would be required to schedule an evidentiary hearing which would involve

appointment of counsel and a significant delay in proceedings so as to enable counsel to review



the voluminous record. However, that is unnecessary because the Court concludes that by .
..reason of developing case law relatedto the timelmessvof petitioner s habeas corpus petition
followmg this Court’s ruling on that 1ssue on June 21, 2004, some of which was noted in that
opinion, petitioner has not made a strong showing that he is likely to succeed on the merits.

In decrdmg to reach the merits of petitioner’s clalms this Court determined that
petitioner .s “Petition for Writ of Habeas Corpus Ad Subjiciendum - inter alza King’s Bench
Matter” and his motion for recon51derat1on of the denial of the King’s Bench petition were
properly filed pet1t10ns for state collateral relief Satterf eldv. Johnson 218 F. Supp. 2d at 724
In the Order and Memorandum of September 6, 2002, this Coun also determined that the
l1mitat10n perlod of the Antiterrorlsm and Effective Death Penalty Act (“AEDPA”) 28 Us.C.

§ 2254, should be tolled dunng the time the King’s Bench pet1t1on and the motion for.
reconsideration were pending.' ‘Id.‘ In so ruling this' Court relied on .the Third (lircuit opinion in

v Nara v. Fi raﬁk, 264 F.3d 310 (3d C1r 2001). Thereafter, the Third Circuit in Merritt v. l?laine,’ :
326 F.3d l‘.5.7, 166 (3d Cir. 2003), clariﬁcd the law with regard to what constitutes_ a “properly
filed” petition for state collateralrelief in Pennsylffania and noted that, because of the mtervening
| Supreme Court decision in Carey v. Saffold, 536 US 214 (2002), “‘N.ara would be analyzed
differently.’»’ See Merritt, 326 F.3d at 166, n 7. ThlS Cmirt in its Memorandum of September 6,

| 2002 noted the fact that the Saﬁ’old case might be read to “somewhat narrow the construct1on of |
what constrtutes a properly ﬁled’ state petition,” but concluded that it was 1nappropr1ate to f
decide whether Nara - and district court opinions following 1t - have in fact been undermined by

' Saﬁ‘old and dec1ded that this determmation was better left to the Third C1rcu1t Satterf eld v.

Johnson 218 F Supp 2d at 721, n. 8



Thé Saffold and Merritt decisions represent a reﬁnerﬁent in the law that this Court applied’
| in déc_iding oﬁ Septer_nBer 6, 2002, that the instant Pétitic)’n for Writ of Habeas Corpus was ti.me_ly
filed. In Vievy of the issues raised in Saffold and Merritt, the Court concludes that petitioner has.

not‘nllade a strong showing fhat he is likely to succeed on the merits.
NI  CONCLUSION

This Cioiirt ébncludes that, bécéuse of decisions of the Sﬁpremé Coﬁrt and the Third
Circuit on Wﬁat bonstitutes “a pfoperly filed” petition fo.r purposes of the AEDPA limitaﬁon
penod after this Court decided the issue on J une 21, 2004, petitioner has not made a strong
showing that he is hkely to succeed on the merits. To the contrary, the Third Circuit might Very
. well decide that the instant petltlon was untlmely Based on Hzlton th1s Court concludes that
deterrmna’uon, w1thout mére, warrants d¢nia1 of the Motion to Vacate Stay and Mo_dify Initial

Custody Order.

BY THE COURT:

o \é JAN E. DUBOIS, J. -



- IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD : CIVIL ACTION

- Petitioner, C ' :

_ ) : [ B

Vs. : : - AT N
' o NO. 02-0448 T
PHILIP L. JOHNSON, et al., . ' N

Respondents B e

ORDER

| AND NOW this .23“‘i day of Feb'.r.uary, 2005, upon consideration of petitioner’s Motion
‘for Relief From J udgment and Order (Document No. 61, filed J anuary 31 2005) IT IS
| ORDERED that this Court S Memorandum of November 16 2004, is AMENDED to reflect
) that the issue of the tlmehness of pet1t10ner s habeas corpus petition was addressed in the Court’s

Memoréndum of September 6, 2002, not in its‘.Memorandum of June 21’20'04.. Thus, the
November 16, 2004 Memorandum is AMENDED as follows: |
1. Page_’d;, third .1ine, DELETE the date ..“June 21, 2004,»”' and SUBS,TITUTE the date

“September 6, 2002;” and, | | -

| 2. Page 5, under_ the heading Conclusion, third line, DE'LETE the d.a‘tte.“June 21, 2004,” :
U and ‘SUBST‘I_TUTE the date “Seotember 6, 20(.)2.”’ o |

IT IS FURTHER ORDERED that, eXc_epting only as noted above, petitioner’s Motion

for Relief From Judgment and Order is DENIED. o A | & A
- BY THE COURT: Ay, Ep
| Clie,. <005
S~ s,\ ('Wr\

JAN E. DUBOIS




IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD . CIVIL ACTION

Petitioner, : _ ' —

N 2 ; -

! /’f /! S
VS. . . i~ i

NO. 02-0448 . Fo
PHILIP L. JOHNSON, et al., 4 h
’ Respondents

ORDER
AND NOW, this 23" day of February, 2005,- upon censideration of Petitioner’s Motion
for Immediate Release From Custody (Document No. 56, filed January 7, 2005), Addendum to
Petitioner’s Motion for Immeciiate Release From Custody (Document No. 55, filed January 6,
2005), and Response to Petitioner’s Motion for Immediate Release From Custody (Document
No. 62, filed February 7, 2005), IT IS ORDERED that Petitioner’s Motion for Immediate
Release From Custody and Addendum to Petitioner’s Motion for Immediate Release From
Custody are DENIED. for the reasons set forth 1n this Court’s Order and Memorandum dated

November 16, 2004. - | E NT ER

BY THE COURT: CLERAL

\eo P OVQM,

\JANE)DUBOE
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD :  CIVIL ACTION
Petitioner, : o
» P F 5 5o
g .. >
VS. o L
NO. 02-0448

PHILIP L. JOHNSON, et al.,
Respondents

ORDER

AND NOW, this 23™ day of February, 2005 , upon consideration of respondents’ Motion
for Stay Pending Appéal Pursuant to Federal Rule of Civil Procedure 62(d) (Document No.. 58,
filed January 12, 2005), Petiﬁoner’s Brief in Opposition to Respondent’s Motion for Stay
‘Pending Appeal Pursuant to Federal Rule of Civil Procedure 62(d) (Document No. 59, filed
January 27, 2005), Addenduﬁl to Petitioner’s Brief in Opposition to Respondent’s Motion for
Stéy Pending Appeal Pursuant to Federal Rule of Civil Procedure 62(d) (Document No. 60, filed
January 31, 2005), Petitioner’s: Objection to and Motion to Strike Respondents’ Response to |
Petitioner’s Motion. for Immediate Release From Custody and Motion fq_r Immediate Release |
From Custody to Be Granted as Uncontested (Document No. 64, filed February 16, 2005), and
Addendum to Petitioner"s: Objection to and Motion to Strike Respondents’ RéSponse to
Petitioner’s Motion for Immediate Release From Cﬁstody and Motion for Immediate Release

From Custody to Be Granted as Uncontested received by the Court on February 22 2005E ﬁT I?D
T =

F&B 2 5 2005
CLERKOF C@URT

ORDERED as follows:

'A copy of the Addendum to Petitioner’s: Objection to and Motion to Strike
Respondents’ Response to Petitioner’s Motion for Immediate Release From Custody and Motion
for Immedjate Release From Custody to Be Granted as Uncontested shall be docketed by the
Deputy Clerk. '



| 1. Respondents’ Motion fof Stay Pending Appéal Pursuant to FederalI‘Rule of Civil
Procedure '62(d)‘(Document No. 58) is GRANTED;? and,

2. Petitioner’s Objection to and Motion to Strike Respondents’ Response to Petitioner’s
Motion for Immediate Release From Custody (Document No. 64) and Petitioner’s Motion for
Immediate Release From Custody to Be Granted as Unconte.sted‘(Document No. 64) are
DENIED.? | |

BY THE COURT:

? 0. -

AN E. DUBOIS, J.

2The Court concludes, for the reasons set forth in its Order and Memorandum of
November 16, 2004, that respondents are entitled to a stay pending appeal.

*Petitioner objects to the Response filed by respondents on the ground that it was filed a
little over two (2) weeks late after a routine inquiry from a member of the Chambers staff as to
whether respondents intended to file a response. That inquiry, entirely proper in all respects,
does not entitle petitioner to any relief. Moreover, the Court routinely grants reasonable requests
for extension of time even when the request is made after the due date for a filing; and did so in
this case for petitioner in extending the time for responding to the Supplemental Report and
Recommendation of United States Magistrate Judge Peter C. Scuderi dated May 16, 2003. See
Order dated July 24, 2003.
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PEN NSYLVANIA

PAUL SATTERFIELD : CIVIL ACTION
Petitioner, :

vs.
NO. 02-0448
PHILIP L. JOHNSON; THE DISTRICT
ATTORNEY OF THE COUNTY OF
PHILADELPHIA; and, THE ATTORNEY
. GENERAL OF THE STATE OF
PENNSYLVANIA
Respondents
 ORDER
AND NOW, this 19" day of April, 2006, the Court of Appeals for the Third Circuit, by

Opinion and Order dated J anuary 17, 2006, having reversed the Order of this Court dated June
21, 2004, granting Paul Satterfield’s pro se Petition for Writ of Habeas Corpus, and remanded
the case to this Court for dismissal, and the Mandate havmg issued, IT IS ORDERED that Pau]

ASatterﬁeId s pro se Petition for Writ of Habeas Corpus is DISMISSED.
BY THE COURT:

\O-\r\g ¢
\MNEDmmEJ

/\?(u\/ 7’ ’ B
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IN THE UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD, - CIVIL ACTION
Petitioner,
V.
JOHN E. WETZEL, NO. 02-448

THE DISTRICT ATTORNEY OF THE
COUNTY OF PHILADELPHIA, and
THE ATTORNEY GENERAL OF THE
STATE OF PENNSYLVANIA,
Respondents.

FILEL g1 - 5 7015
ORDER

AND NOW, this 5th day of July, 2016, upon consideration of pro se petitioner, Paul
Satterfield’s Motion pursuant to Federal Rules of Appellate Procedure 10(e)(1) and (2) to correct
and modify the record on appeal (Document No. 112, filed June 13, 2016), aﬁd Response to

"Motion to Correct and Modify the Record on Appeal (Document No. 114, filed June 29, 2016),
IT IS ORDERED that pro se petitioner, Paul Satterfield’s Motion pursuant to Federal Rules of
Appellate Procedure 10(e)(1) and (2) to correct and modify the record on appeal is DENIED on
the ground that the issue raised in the Motion — whether the District Attorney of Philadelphia
County should be'disniissed from the case — was raised by pro se petitioner in his Mption for
Relief from Judgment and Orders (Document No. 94, filed March 31, 2014), and rejected by the
Court by Order dated April 15, 2015. In the 2014 Motion pro se petitioner argued that the
District Attorney is not a proper party to the action. The Court, in footnote 3 to its Order dated
April 15, 2015, ruled that “[t]he D1str1ct Attorney was lawfully added as a party to this action by.

‘Order dated April 9, 2002, and thus had standing to pursue an appeal.”

 ENTERED
o -6 2018
) .;! tﬁ‘r& AOURT



IT IS FURTHER ORDERED that a certificate of appealability will. not issue because
reasonable jurists Wduld not debate the propriety of this Court’s prcv)cedural'ruiling with respec‘; to
petitioher’s claim. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 484 (2000).

BY THE COURT:

/s/ Hon. Jan E. DuBois

DuBOIS, JANE,, J.



Case 2:02-cv-00448-JD Document 196 Filed 08/11/20 Page 1 of 2 “ B., lf] :

IN THE UNITED ‘STATES DISTRICT. COURT
FOR THE EASTERN DISTRICT OF PENNSYLVANIA

PAUL SATTERFIELD, '~ CIVIL ACTION
‘ Petitioner, '
V.
- JOHN E. WETZEL _ : . - NO. 02-448

THE DISTRICT ATTORNEY OF THE

COUNTY OF PHILADELPHIA, and

- THE ATTORNEY GENERAL OF THE
STATE OF PENNSYLVANIA,

' Respondents..

Ko RD ER

| AND NOW, »‘.chis 11th day of ~Augu§t, 2020, upon éonsideration of Petitioﬁer’s Amended
" Motion for Relief from -Judgmént And Orders (Do?;urnent No. 191, filed July 28, 2020),
Petitioner’s Motion to Revisit and Correct Manifest Injustice/GraVe_ Miécarriage of Justice |
| . Ihvo’lﬁng Court’s Denial of Rule 60(b)(4) Relief Upon Consideration' of Amended Rule 6d(b)(4)
Motion (Docurn'ent No. 192, filed Ju1y428, 2020), Petitioner’s Motion’s fo Amended Motion for
Relief From Judgménf And Orders (Document No. 193, filed July 28, 2020) all of which were
filed pro se, and the Court noting that petitioner is rep.rese'nted by counsel, IT IS ORDERED
that all such motions submitted by pefitibnef, Paul .Satterﬁ'eld, pro se, are REFERRED to

petitibner’s counsel and are not considered by the Court on the ground that petitioner is



Case 2:02-cv-00448-JD Document 196 Filed 08/11/20 Page 2 of 2

represented by counsel.! All such motions are referred to petitionef’é counsel for adoption or
Vrejection _én or befoll."e AuguSt 25,2020. To t_hé extént that that mo'tivons_a'rve‘ not adop{ed by
petitionerl’s counsel they will be denied unless the Court‘grant_s petitioner’s motjon to proceed
: pré se. |
' BY THE COURT:

/s/ Hon. Jan E. DuBois

- DuBOIS, JAN E., J.

! See United States v. Agofsky, 20 F.3d 866 (8th Cir. 1994), cert. denied, 513 U.S. 909

- (1994) (holding that a court commits “no error” in refusing to rule on pro se motions raised by a-
represented party); Abdullah v. United States, 240 F.3d 683 (8th Cir. 2001) (upholding district

~court’s decision to deny a defendant’s pro se motions without consideration because the
defendant was represerited by counsel); see also United States v. D’Amario, 328 F. App’x 763,

- 764 (3d Cir. 2009) (“[A] district court is not obligated to consider pro se'motions by represented
litigants.”); Pagliaccetti v. Kerestes, 948 F. Supp. 2d 452, 457 (E.D. Pa. 2013) (“Because there is
no constitutional right to hybrid representation, . . . a district court is not obligated to consider -
pro se motions by represented litigants.), aff’d, 581 F. App’x 134 (3d Cir. 2014).

2
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UNITED STATES COURT OF APPEALS
- FOR THE THIRD CIRCUIT

No. 04-3108

PAUL SATTERFIELD, _
Appellee

V.

PHILIP L. JOHNSON; THE DISTRICT ATTORNEY OF THE COUNTY OF
PHILADELPHIA; THE ATTORNEY GENERAL OF THE STATE OF
| PENNSYLVANIA,
' Appellants

Present: SCIRICA, Chief Judge, SLOVITER, ROTH, McKEE, BARRY,
AMBRO FUENTES, SMITH, VAN ANTWERPEN, Circuit Judges
and RESTANL,* Judge

- SUR PETITION FOR PANEL REHEARING
. WITH SUGGESTION FOR REHEARING EN BANC

The petition for rehearing filed by Appellee havmg been submitted to the judges
who participated in the decision of this Court, and to all the other available circuit judges
in active service, and no judge who concurred in the decision having asked for rehearing,
and a maj ority of the circuit judges of the circuit in regular active service not having

| - voted for rehearing by the court en banc, the petition for rehearing is DENIED.

By the Court,

/s/ Thomas L. Ambro. Circuit Judge
“Dated: April 6, 2006 ' ’

ARL/cc: PS: JHB

* Honorable Jane A. Restam Chief Judge, United States Court of International Trade
' sitting by demgna’uon limited to panetrehearing only.
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Satterfield v. District Attorney Philadelphia, 872 F.3d 152 (2017)

D-1

&= Altering, amending, modifying, or

B KeyCite Yeilpw Flag - Negative Treatment )
Distinguished by Santini v. Wenerowicz, E.D.Pa., June 11, 2018.
‘ 872 F:3d 152
United States Court of Appeals,
Third Circuit.

Paul SATTERFIELD, Appellant
oy
DISTRICT ATTORNEY PHILADELPHIA§
Attorney General Pennsylvania; Secretary
Pennsylvania Depértment of Corrections

No. 15-2190
. ' |
~ Argued March 27, 2017
. - | '
(Opinion Filed: September 26, 2017)

Synopsis »

Background: Following affirmance of. his first degree
murder conviction, 369 -Pa.Super. 652, 531 A.2d 528,
state inmate filed petition for writ of habeas corpus. The
“United States District Court for the Eastern District of

Pennsylvania, Jan E. DuBois, J.,”322 F.Supp.2d 613, .

granted petition, and respondent appealed. The Court of

. Appeals, 434 F.3d 185, reversed and remanded. Following -

dismissal of petition on remand, petition moved for relief
from judgment. The United States District. Court for the

Eastern District of Pennsylvania, No. 2-02—cv-00448, Jan -

~E. DuBois, J ., denied motion, and petitioner appealed.

[Holding:] The Court of Appeals, Vanaskie, Circuit
Judge, held that district court was required to consider
full panoply of equitable circumstances in determining
whether change of law in Supreme Court's decision in
McQuiggin v. Perkins warranted relief from judgment.

Vacated and remanded.

West Headnotes (9)-

1] Federal Courts

21

i3] .

4]

151

vacating judgment or order;proceedings
after judgment

Court of Appeals ‘reviews district court's

“denial of motion for relief from judgment for

abuse.of discretion. Fed. R. Civ. P. 60(b)(6).

2 Cases that cite this headnote

Federal Courts

&= Abuse of discretion in general
District court “abuses its discretion” when
it bases its decision upon clearly erroneous
finding of fact, erroneous conclusion of law,
or improper application of law to fact.

1 Cases that cite this headnote

Federal Civil Procedure

&= Catch-all provisions

District court may only grant relief from

" judgment based on “any other reason that

justifies relief” in extraordinary circumstances
where, without such relief, extreme and
unexpected hardship would occur. Fed. R.

_ Civ. P. 60(b)(6).

8 Casés that cite this headnote

.' Habeas Corpus

¢= Newly discovered evidence

Habeas petitioner asserting actual innocence
may not avail - himself of fundamental
miscarriage of justice exception to overcome

- Antiterrorism and Effective Death Penalty
"Act's (AEDPA) one-year statute of limitations

unless he persuades district court that, in light
of new evidence, no jurbr, acting reasonably,
would have voted to find him guilty beyond
reasonable doubt. 28 U.S.C.A. § 2244(d)(1).

7 Cases that cite this headnote
Habeas Cofpus "

&= Relief from judgment;'_re'vocation or
modification -

WESTLAW ©® 2019 Thomson Reuters. No.claim to original U.S. Gaovernment Works.



Satterfield v. District Attorney Philadelphia, 872 F.3d 152 (2017)

(6l

m

Im—deciding—whether—change—of —law—in

Supreme Court's decision in McQuiggin v.
Perkins, which held that properly supported

"claim of actual innocence could excuse

failure to comply with Antiterrorism and

- Effective Death Penalty Act's (AEDPA)

statute of limitations, was “extraordinary

_circumstance” that could support relief
from judgment dismissing habeas petition -

as untimely, district court was required
to consider full panoply of- equitable
circumstances, evaluate nature of change

along with all equitable circumstances, and -

clearly articulate reasoning -underlying its
ultimate determination. 28 U.S.C.A. § 2244(d)
(1); Fed. R. Civ. P: 60(b)(6).

10 Céses that_ cite this headnote

Habeas Corpus , _
‘@ Miscarriage of justice;actual innocence
Underlying - - fundamental-miscarriage-of-
justice exception to Antiterrorism and
Effective Death Penalty Act's (AEDPA)
statute of limitations is sensitivity to injustice
of incarcerating innocent individual, and
doctrine aims to balance societal interests in
finality, comity, and conservation of scarce
judicial resources with individual interest in
justice that arises in extraordinary case. 28

| U.S.C.A. §2244(d)(1).

Cases that cite this headnote

Habeas Corpus .
&= Miscarriage of justice;actual innocence

Change in law brought about by Shpreme
Court's decision in ‘McQuiggin v. Perkins,

‘which held that properly supported claim

of actual innocence could excuse failure
to comply with Antiterrorism and Effective

Death Penalty Act's (AEDPA) statute of -

limitations, will onlly permit habeas petitioner
to overcome his timc-barréd petition if he can
make credible showing of actual innocence. 28
U.S.C.A. § 2244(d)(1); Fed. R. Civ. P. 60(b)

- (6):

7 Cases that cite this headnote

_ [8] Habeas Corpus

&= Relief from judgment;revocation or
modification ‘

In ruling on motion for relief from judgment
dismissing habeas petition as untimely,
district court may account for principles of

~ finality and comity, as expressed through
Antiterrorism and Effective Death Penalty -

. Act (AEDPA) and habeas jurisprudence, by
considering whether conviction and -initial
federal habeas proceeding were only recently
completed or ended years ago, and when more
time has elapsed since final conviction, court
will give more weight to state's interest in
finality. 28 U.S.C.A. §2244(d)(1); Fed. R. Civ.
P. 60(b). ' ‘

"1 Cases that cite this headnote

9] Habeas Corpus

" ¢= Relief from jﬁdgment;revocation or
modification o
In ruling on motion for relief from judgment
dismissing habeas petition as untimely,
considerations of finality and comity - must

~ yield to fundamental right not to be
wrongfully convicted. 28 U.S.C.A. § 2244(d) -
(1); Fed. R. Civ. P. 60(b).

Cases that cite this headnote

*154 On Appeal from the United-States District Court
for the Eastern District of Pennsylvania (D.C. Civil No.

- 2-02-cv—00448), District Judge: Hon. Jan E. DuBois

" Attorneys and Law Firms

Aren X. Adjoian, Esq. [Argued], Arianna J. Freeman,
Esq., Federal Community Defender Office for the Eastern’
District of Pennsylvania, 601 Walnut Street, The Curtis
Center, Suite 540 West, Philadelphia, PA 19106, Counsel
for Appellant Paul Safterfield

WESTLAW  © 2019 Thomson Reuters. No claim to original U.S. Government Works. : 2



Satterfield v. District Attorney Philadelphia, 872 F.3d 152 (2017) -

1 ter-when-the-Supreme- _Court-handed-down-its-decision-:

Susan E. Affronti, Esq., Simran Dhillon, Esqg. [Argued],
Philadelphia County Office of District Attorney, 3

South Penn Square, Philadelphia, PA 1_9_1,07, Counsel’

for Appellees District Attorney of Philadelphia, Attorney
General of Pennsylvania,
Pennsylvania Department of Corrections

Before: AMBRO, VANASKIE and RESTREPO, ClI‘CUlt

Judges T

OPINION OF THE COURT
VANASKIE, Circuit Judge.

Society views the conviction of an. innocent person as
perhaps. the most grievous mistake our judicial system
can commit. Reflecting. the gravity of such an affront
to liberty, the “fundamental miscarriage of justice”
exception has evolved to allow habeas corpus petitioners
to litigate their constitutional claims- despite_ certain
procedural bars if the petitionér can make a credible
showing of actual innocence. In 2013, the Supreme
Court's . decision in McQuzggm v. Perkins, 569 U.S.
383, 133 S.Ct. 1924, 185 L.Ed.2d 1019 (2013), extended
this doctrine to allow petitioners who can make this

" showing to overcome the Antiterrorism and Effective

Death Penalty Act's (“AEDPA”) one-year statute of

limitations. ! In doing so, the Supreme Court recognized
“that an untimely petition should not prevent a petitioner
who can adequately demonstrate his actual innocence
" from pursuing his claims. This view reflects society's value
judgment that proccdure should yield to substance when

' actual innocence is at stake

1 AEDPA, 110 Stat. 1214, states that “[a] 1-year period
" of limitation shall apply to an application for a writ of
. habeas corpus by a person in custody pursuant to the
" judgment of a State court.” 28 U.S.C. § 2244(d)(1).

Despite repeatedly asserting his innocence, Appellant Paul
Satterfield was convicted of first degree murder in 1985

and sentenced to life in prison. After many years of direct’

and collateral litigation, he appeared to emerge victorious
when the District Court, acting on his habeas petition,

found that his ineffective assistance of counsel claim was -

meritorious. But Satterfield's hopes for relief were short-
lived, as we reversed the order granting habeas relief after
finding that his petition was barred by AEDPA's statute
of limitations. Satterfield's fight was revived several years

and " Secretary of the '

in McQuiggin. Had this decision been earlier, Satterfield”
had more solid support to ptlfsue his ineffective assistance
of counsel claim in spite of his untimely petition. In
McQuiggin' s wake, Satterfield sought relief from the

‘judgment denying his habeas petition; characterizing

McQuiggin's change in relevant decisional law as an
extraordinary circumstance to justify relief under Federal
Rule of Civil Procedure 66(b)(6).

‘The District Court ‘denied Satterfield's Rule 60(b)(6)
" motion after determining that MeQuiggin was not an

extraordinary circumstance. While we do not opine *155
whether the Rule 60(b)(6) motion should ultimately be
granted, we will nonetheless vacate the District Court's
order. In Cox v. Horn, 757 F.3d 113 (3d. Cir. 2014), we
held that changes in decisional law may—when paired
with certain c1rcumstances—]ust1fy Rule 60(b)(6) relief. A
district court addressing a Rule 60(b)(6) motion premised
on a change in decisional law must examine the full
panoply of cquitabie circumstances in the particular case
before rendering a decision. In this case, we believe that
the District Court did not articulate the requisite equitable

~ analysis, and we will remand for proper consideration.

Separately, and perhaps more importantly, we explain
that the nature of the change in decisional law must
be welghed appropriately in the. “analysis’ of pertinent
equitable factors. McQuiggin implicates the foundational
principle of avoiding the conviction of an innocent
man and attempts to prevent such a mistake through

_the fundamental miscarriage of justice exception. If

Satterfield can make the required credible showing of
actual innocence to avail himself of the fundamental -
miscarriage of justice exception had McQuiggin been
decided “when his petition was dismissed, equitable
analysis would weigh heavily in favor of deeming
McQuzggmschange in law, as applied to Satterfield's case,
an excéptional circumstance justifying Rule 60(b)(6) relief. -
While Satterfield's ab111ty to show actual innocence is not

" case determinative in that the District Court must weigh

all of the equitable factors as guided by precedent, we
clarify that the nature of the change in law cannot be
divorced from that analysis.
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Th’e*tortuous path‘to—Satterﬁeld‘s-currentappeal begins——however;-the- searches»produced -no- ev1dence—1mphcat1ng

more than three decades ago. In 1983, Satterfield visited
the home of Azzizah Abdullah to repair her television set.
When Satterfield had finished and the television appeared
to be working properly, Abdullah paid Satterfield's fee.
But the television ceased working only a short while later,
_prompting Abdullah to summon Satterfield back to her
home to complete the task. He made several additional
attempts to fix the recalcitrant television, but his efforts

were in vain. During Satterfield's final service call to

Abdullah's home, her husband William Bryant became

frustrated with Satterfield's repeated failures. Conflict:

erupted. When Bryant demanded Abdullah's money back

while brandishing a knifé and 4 baseball bat, Satterﬁeld
returned the money and quickly departed, never reporting
the incident to the police. '

"There are three versions of this event: (1) Satterfield
testified that Biryant poked him with the baseball
" bat, (J.A. 544); (2) Wayne Edwards claimed that -
" Satterfield told him Bryant had struck him with
the bat, (J.A. 488); and (3) Abdullah explained that
Bryant had nudged Satterfield's shoulder with the bat,
(1.A. 465).

Approx1mately one week after the- altercation in
Abdullah's home, Bryant was shot outside his home in the
early morning hours. Police interviewed two eyewitnesses
—brothers Eric and Grady Freeman—on the morning
of Bryant's murder. The Freemans had been in their
home at the time of the shooting and, upon hearing the

gunshots peered out from their windows at: the crime -

scene. Eri¢ Freeman reportedly saw a man who “looked
like he was white,” “had like blond hair,” and was about

_ 59 3 (J.A. 695-97.) According to Eric, the man briskly

walked to a parked car, looked both ways before getting
" in, *156 and had his hand inside his jacket “like he was
putting away something.” (J.A. 695-97.) Grady Freeman
similarly described seeing a “light skin guy” about 5'7” or
8”. (J.A. 698.) Critically, Satterfield is a black man with
brown hair and stands six feet tall. (J.A.' 439.)

3 Both brothers also described the shooter has having
closely cropped hair, while Satterfield was said to
have had a bushy Afro of a brown or reddish color.
(J.A.436,614)) o

Investigators soon learned of Satterfield's recent

. altercation with Bryant. This information yielded a search
warrant for Satterfield's home and car. Upon execution,

Satterﬁeld and the investigation went dormant for about
a year.

The story picks back up in 1984, when Satterfield met

Patricia Edwards at a nearby racquet club. Mrs. Edwards
suggested that Satterfield play tennis with her husband,
Wayne Edwards, After playing together on several
occasions, Satterfield and Mr. Edwards met for lunch at

the racquet club. The conversation began with benign

pleasantries, with the two discussing commonalities in
their upbringings, among other things. Mr. Edwards
claimed that the conversation eventually culminated with
Satterfield admitting to Bryant's murder in fairly explicit
detail. Mr. Edwards contacted the police through his
attorney, and Satterfield was arrested days later.

At Satterfield's trial, Mr. Edwards testified to Satterfield's
confession. The State Respondents characterize Mr.
Edwards' testimony on the stand as both credible and
corroborated by the evidence. Mr. Edwards told the jury
that Satterfield had not reported his altercation with
Bryant to the police because he assumed it would be futile
based on a past experience with a customer. Mr. Edwards
also explained that Satterfield had admitted to disposing
of his .44 caliber gun—the purported murder weapon—
shortly after the killing, only to later tell police the firearm
had been stolen. According to the State Respondents, Mr.
Edwards also testified to details of the crime that nobody
beside the killer could have known; for instance, that the
killer had fired four shots at the victim and that the victim

was running away at the time he was struck. 4

4 .

We note, however, that the search warrants indicated
four bullets were removed from Bryant's body. (J.A.
708.) ' C

Satterfield took the stand in his own defe'nse.. He admitted
that he had told Mr. Edwards that he was once suspected
of murder and recounted to Mr, Edwards the details

~ laid bare in the search warrants he had been served with

during the investigation. But Satterfield insisted that Mr.
Edwards had fabricated the rest of the confession, possibly

. prompted by a developing romantic relationship between

Satterfield and Mr. Edwards' wife. Satterfield also testified

~ that he had owned a .44 caliber special gun like the one

used in Bryant's murder, but reaffirmed that.it had been

‘stolen in an unreported burglary years before the killing.

He nonetheless admitted that he had purchased .44 special
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ammunition on tne very y-daythat he-was assaulted— by—“premdmg‘over—Satterﬁeld'rhabeas-procccdmgs—would

Bryant.

Satterfield was represented by attorney Lee Mandell athis
murder trial. Mandell did not call either of the Freeman
" brothers as witnesses, nor did Mandell even interview

either of the brothers prior to trial. ] Instead, the only
mention of either brother's eyewitness statement came
when Satterfield read Eric Freeman's descrxptlon of *157
the suspect from a search warrant affidavit. The jury
convicted Satterfield of first degree murder in June 1985.

Mandell testified his investigator had encountered
difficulty tracking the Freeman brothers down. Both
brothers, however, responded to the State's subpoena

_ to appear for the trial. Satterfield's initial post-trial
counsel, Ms. Gelb, also had no problem locating the
brothers and easily procuring their appearance at the
post-trial motion hearing.

" After his conviction, Satterfield filed post-verdict motions
alleging that Mandell was ineffective for failing to presént
the Freemans as defense witnesses at trial. The trial
. court held an evidentiary hearing during which it heard
. testimony from Mandell and both Freeman brothers. Eric
Freeman repeated his earlier description of the suspect
as a white man with blonde hair. (J.A. 642.) Grady
Freeman, however, took the opportunity to clarify his
initial description of the suspect as having “light skin,”

now explaining that the suspect was “Caucasian” and had

light blonde hair. (J.A. 620.) He further proclaimed that
he was “positive” Satterfield was not the man he had seen
at the time of the shooting. (J.A. 620.) Importantly, there
was some sparring at the evidentiary hearing over whether
Grady's initial statement to police that the suspect was

light-skinned meant that the suspect had lighter black skin '

or was white. (J.A. 612.)

Following the ‘evidentiary hearing, the trial court

dismissed Satterfield's post-verdict motion and sentenced

him to life imprisonment. The Pennsylvania Superior |

Court then denied his appeal, determining that that
Mandell had purshed a valid trial strategy in attempting
to avoid a rebuttal of Eric's favorable description of the
suspect with Grady's initial statement. (J.A. 675.) But
the Superior Court's conclusion relied on its observation
.that Grady Freeman had identified the fleeing man
“as a ‘light-skinned’ black male, with cut short hair,
_in his early thirties,” a description which “closely fit

that of Satterfield.” (J.A. 674.) Later, the District Court -

‘point out that the Superlor Court's characterization of

Grady's statement was in error. Grady Freeman had never
described the suspect as a “light-skinned black male,” but
merely as “light-skinned.” Nonetheless, the Pennsylvania
Supreme Court denied allocatur. '

Satterfield next filed a pro se King's Bench petition with

. the Pennsylvania Supreme Court in 1996. This petition -
- was denied, along with his petition for reconsideration.

Satterfield's 1997 pro se PCRA petition was also denied,

and his appeals were unsuccessful.

In 2002—almost 20 years after Bryant's murder—
Satterfield filed a federal habeas " petition raising
nine claims, including actual innocence and ineffective
assistance of trial counsel for failing to present the -
Freemans as witnesses. A - Magistrate Judge initially
recommended the petition be dismissed as time-barred.
After finding that Satterfield's King's Bench petition
was a “pr.operly filed” " application for state post-
conviction review, the District Court remanded the

- petition to the Magistrate Judge for further analysis of

the timeliness issue and the merits of Satterfield's claims.
The Magistrate Judge then issued a supplemental report
recommending Satterfield's claims be denied on their

. merits, which the District Court initially adopted. But

after Satterfield's objections, the District Court granted
relief on his ineffective-assistance-of-counsel claim. The
District Court concluded that the Pennsylvania Superior

“Court's determination that Mandell had a reasonable
'basis in not putting forth the Freemans' testimony
. was based, as mentioned earlier, on a misreading of

Grady Freeman's statement. Satterfield v. Johnson, 322
F.Supp.2d 613, 620, 623-24 (E.D. Pa. 2004). The District
Court, however, adopted the supplemental report and -
recommendation of the Magistrate Judge denying relief
on Satterfield's other claims. Id. at 624. '

*158 The State Respondents appealed the District ’
Court's decisibn, arguing that Satterfield's petition should
be dismissed as time-barred. We reversed and remanded,
finding that Satterfield's King's Bench petition to the
Pennsylvania Supreme Court was not a “properly filed”
collateral challenge to his conviction for the purposes of 28
U.S.C. §2244(d)(2), and thus did not toll AEDPA's statute
of limitations. Satterfield v. Johnson, 434 F.3d 185,195 (3d

Cir. 2006). We also determined that Satterfield was not -
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' entitled toequitabletollingIdat"19 6.—Upon“rem'an'd,—the**reasorrtha-t—justiﬁes-relief 2 Deépite%he-open—endcd»na-t-ure

" District Court dismissed Satterfield's petition.

In 2014, approximately 30 years after Satterﬁéld's arrestin
connection with Bryant's murder, he filed a motion with
the District Court under Federal Rule of Civil Procedure
60(b)(6) seeking relief from the judgment dismissing his
habeas petition. Satterfield argued that the Supreme
Court's holding in McQuiggin was a change in decisional

law that served as an extraordinary circumstance upon °

which Rule 60(b)(6) relief may issue. M. cQuiggin held that
“actual innocence, if proved, serves as a gateway through
which a petitioner may pass” to overcome an untimely

' petition under AEDPA. 133 S.Ct. at 1928. Upon review,
the District Courtruled that McQuiggin was not a ground
for relief and denied the Rule 60(b)(6) motion. Satterfield
then requested a Certificate of Appealability, which we
granted on the issue of whether McQuiggin, either alone or
in combination with other equitable factors, is sufficient
to invoke relief from final judgment under Rule 60(b)(6) to
allow. an appellant to raise an otherwise time-barred valid
claim that trial counsel was ineffective.

II.

(11 2} The District Court had jurisdictibn purshaht to 28

U.S.C § 2241 and § 2254. We have appellate jurisdiction
~ under.28 U.S.C. § 1291 and § 2253. We review the District

‘Court's denial of Satterfield's Rule 60(b)(6) motion for
" abuse of discretion. Cox v. Horn, 757 F.3d 113, 118 (3d
_Cir. 2014). “A district court abuses its  discretion when
it bases its decision upon a clearly erroneous finding of
fact, an erroneous conclusion of law, or an improper
application of law to fact.” Id

III.

[3] - Satterfield invokes Federal Rule of Civil Procedure
60(b)(6) to seek relief from the District Court's judgment
dismissing his habeas petition. Rule 60(b) provides
litigants with a mechanism by which they may obtain
relief from .a final judgment ‘“under a limited set
of circumstances including fraud, mistake, and newly

discovered evidence.” Gonzalez.v. Crosby, 545 U.S. 524, .

. 528,125 S.Ct. 2641, 162 L.Ed.2d 480 (2005). Satterfield
' specifically relies upon Rule 60(b)(6), a catch-all provision
extending beyond the listed circumstances to “any other

of the provision, a district court may only grant relief
under Rule 60(b)(6) in “extraordinary circumstances
where, without such relief, an extreme and unexpected
hardship would occur.” Cox, 757 F.3d at 120 (quoting
Sawka v. Healtheast, Inc., 989 F.2d 138, 140 (3d Cir.
1993)); see also Boughner v. Sec'y of Health, Ed. & Welfare,
572 F.2d 976, 978 (3d Cir. 1978). This is a difficult
standard to meet, and “[sjuch circumstances will rarely

“occur in the habeas context.” Gonzalez, 545 U.S. at 535,

125 S.Ct. 2641.

[4] Satterfield asserts in his Rule 60(b)(6) motion
that a change in relevant decisional law dccﬁrring
after his petition had been denied is an extraordinary
circumstance upon which his Rule 60(b)(6) relief may
issue. Satterfield identifies the *159 Supreme Court's
ruling in McQ'uiggin—hahded down seven years after the
District Court dismissed Satterfield's habeas petition on

. remand—as an intervening change in relevant decisional
- law that requires such relief. McQuiggin focused on the

“fundamental miscarriage of justice” exception, a doctrine
that had previously been applied to allow a habeas
petitioner “to pursue his constitutional claims ... on the-
merits notwithstanding the existence of a procedural bar
to relief” where the petitioner makes “a credible showing
of actual innocence.” 133 S.Ct. at 1931. The Supreme '
Court clarified that the fundamental miscarriage of justice
exception would also permit a ‘petitioner to overcome
a petition that failed to comply with AEDPA's statute
of limitations. Even so, a petitioner asserting actual
innocence may not avail himself of the exception “unless -
he persuades the district court that, in light of the new
evidence, no juror, acting reasonably, would have voted to
find him guilty beyond a reasonable doubt.” Id. at 1928,
1935 (quoting Schlup v. Delo; 513 U.S. 298, 329, 115S.Ct. ~
851, 130 L.Ed.2d 808 (1995)). - '

The decision in McQuiggin is pafticularly relevant to
Satterfield's case because we reversed his successful
ineffective assistance of counsel claim after finding
that his petition was untimely under AEDPA. Had
McQuiggin been in place at the time of Satterfield's
habeas proceedings, an appropriate showing of actual
innocence may have allowed Satterfield to overcome his
untimely petition and pursue his ineffective assistance
claim. Thus, we must determine whether McQuiggin is a
change in decisional law that can serve as an extraordinary
circumstance upon which Rule 60(b)(6) relief may issue, .
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»elther Ofl its own or when paired With the equltable
circumstances of the case. :

A.

Satterfield properly characterizes McQuiggin as effecting
a change in our decisional law. Prior to McQuiggin,

we had never ‘affirmatively held that a showing of .
. actual innocence could serve as an equitable exception to .

AEDPA's one-year statute of limitations. In fact, several
. circuits were split on the issue of whether such an equitable
. exception or basis for equitable ‘tolling existed at the
time McQuiggin was decided. Compare Rivas v. Fischer,
687 F.3d 514, 548 (2d Cir. 2012) (a compelling claim
-of actual innocence may excuse an otherwise untimely
habeas petition); Lee v. Lampert, 653 F.3d 929, 934 (9th
Cir. 2011) (en banc) (same); San Martin v. McNeil, 633

F.3d 1257, 1267-68 (11th Cir. 2011) (same); Lopez v..

Trani, 628 F.3d 1228, 1230-31 (10th Cir. 2010) (same);
and Souter v. Jones, 395 F.3d 577 (6th Cir. 2005) (same),
with David v. Hall, 318 F.3d 343, 347 (1st Cir. 2003) (a
showing of actual innocence does not excuse an otherwise
untimely filing of a habeas petition); Cousin v. Lensing,

" - 310 F.3d 843, 849 (5th Cir. 2002) (same); and Escamilla v.

Jungwirth, 426 F.3d 868, 871-72 (7th Cir. 2005) (same).

We had numerous opportunitiés to confront habeas
petitioners' arguments that their actual innocence should
permit an equitable exception to, or equitable tolling

" of, 6 the statute of limitations. In each case, we declined
to decide whether a showing of actual innocence could
provide a basis for an equitable exception or equitable
tolling *160 in the habeas context and instead opted to
sidestep the issue by determining that the petitioners had
failed to establish actual innocence. See; e.g. , Munchinski
v. Wilson, 694 F.3d 308, 329 n.16 (3d Cir. 2012) (noting

" that other circuits were split on the existence of an
actual innocence exception, but declining to consider
the issue because the petitioner had shown the diligence
and extraordinary circumstances sufficient for equitable

tolling); Scott v. Lavan, 190 Fed. Appx. 196, 199 (3d Cir.

2006) (declmmg to consider whether an actual innocence
exception exists because the petitioner had no basis

© to assert a claim of actual innocence), Hussmann v.

Vaughn, 67 Fed. Appx. 667, 669-(3d Cir. 2003) (same);
see also Sistrunk v. Rozum, 674 F.3d 181, 191 (3d Cir.
2012) (avoiding the question of whether actual innocence
allowed for equitable tolling, and instead finding the

pe‘ti’ci'on'er'S‘showing'of‘actual-'mn-ocencé-t-o ‘beinadequate);

- Teagle v. Diguglielmo, 336 Fed.Appx. 209, 212 (3d Cir.

2009) (same), Knecht v. Shannon, 132 Fed.Appx. 407,
409 (3d Cir. 2005) (same). While Satterfield could have
looked to other circuits to make an equitable- exceptlon .
argument at the time his petition was denied, actual
innocence had not yet been established as a basis for an

. _equltable exceptlon to untxmely filing under AEDPA in

our circuit, 7

The Supfeme Court explained in MecQuiggin that
there is a distinction between equitable tolling, where
a petitioner seeks an extension of the prescribed
statutory period to file, and an equxtable exception,
which ‘would permit a petitioner to override the
statute of limitations. 133 S.Ct. at 1931; see also
Rivas, 687 F.3d at 547 n.42 (distinguishing between
equitable tolling and equitable exceptions).

Satterfield did argue that actual innocence should
allow for equitable tolling at the time of his petition.

B.

We turn next to whether the change in law borne

- by McQuiggin may properly. serve as the basis of

a Rule 60(b)(6) motion. Precedent makes clear that
changes in decisional law alone will “rarely” constitute

“extraordinary circumstances” for purposes of a Rule
60(b) motion. Cox, 757 F.3d at 121. Satterfield's reliance
on an intervening change in the law is hardly novel in
the habeas context, and petitioners have had little success
with such arguments. The Supreme Court's decision in
Gonzalez v. Crosby is a prime example of the difficulty of
pursuing a Rule 60(b)(6) motion premised on a change in
law. In Gonzalez, a dlstrlct court had denied a prisoner's

- habeas petltlon on statute of limitations grounds. The

prisoner later sought Rule 60(b)(6) relief, arguing that the
Supreme Court's intervening decision in ‘Artuz_‘v. Bennett,
531U.8.4,121 S.Ct. 361, 148 L.Ed.2d 213 (2000), marked
a change in the interpretation of AEDPA's statute of

limitations. 8 Gonzalez, 545 U.S. at 536, 125 S.Ct. 2641.

" The Court affirmed the denial of the prisoner's Rule 60(b)

(6) motion, emphasizing that the district court's initial
ruling on the timeliness of the petition was consistent
with the Eleventh Circuit's then-prevailing interpretation
of the statute. In that sense, the Court observed, “[ilt is

“hardly extraordinary that subsequently, after petitioner's

case was no longer pending, this Court arrived at a
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different interpretation,” and "[ﬁ]lt‘h‘o‘lrg’h—['th'c—CUu’rt"s]m

. constructions of federal statutes customarily apply to
all cases then pending on direct review, not ‘evcry
interpretation of the federal statutes setting forth the
requirements for habeas provides cause for reopening
cases long since final.” Id: (citation omitted).

8. The Supreme Court in Artuz held “that an app_lication

for state postconviction relief can be ‘properly filed’
even if the state courts dismiss it as procedurally -
barred.” Gonzalez, 545 U.S. at 527, 125 S.Ct. 2641.

Both the State Respondents and the District Court
interpret Gonzalez as foreclosing Rule 60(b)(6) relief
in Satterfield's case. They conclude that the change in
law brought about by McQui'gginfor any change in
habeas law for that matter— *161 cannot serve as
an’ extraordinary circumstance ‘justifying Rule 60(b)(6)
relief. But Gonzalez does not mean that a changé in law
may never serve as the basis for Rule 60(b)(6) relief.
See Cox, 757 F.3d at 123 (“Gonzalez did not say that
a new interpretatiOn' of the federal habeas statutes—
- much less, the equitable'principles invoked to aid their
enforcement—is. always insufficient to sustain 4 Rule
60(b)(6) motion.”). Rather, Gonzalez leaves open the
" possibility that a change in law may—when accompanied

by appropriate equitable circumstances—support Rule .

60(b)(6) relief.®

9

. The State's_ brief and District Court's opinion cite
several Eastern District of Pennsylvania decisions”
holding that the change in law in McQuiggin is not
an “extraordinary circumstance” that can support

~ a 60(b)(6) motion. See, e.g., Garcia v. Varner, Civ.
A. No. 00-3668, 2014 WL 2777398, at *4.(E.D. Pa.
June 19, 2014); Williams v. Patrick,” Civ. A. No.
07-776, 2014 WL 2452049, at *6 (E.D. Pa. June
2, 2014); Pridgen v. Shannon, Civ. A. No. 00-4561,

© 2014 WL 1884919, at *3 (E.D. Pa. May 12, 2014);
Alkiens v. Wynder, Civ. A. No. 06-5239, 2014 WL
1202746, at *2-3 (E.D. Pa. Mar. 24,2014). All of these
decisions cornparc McQuiggin to Gonzalez, noting
that both represerlt a change in decisional law based
on the interpretation.of the federa] habeas statute of
limitations. As in Gonzalez, these courts found that
MecQuiggin was not sufficient to be an extraordinéry
circumstance. We later explain that McQuiggin is not
merely a c_hangé in the procedural law governing the
statute of limitations in habeas cases, as Gonzalez
was. But to the extent that McQuiggin and Gonzalez
are similar, our decision in Cox, emphatically rejects

the-notion-that-a-particular-change-in-law-is-never
‘an extraordinary circumstance. Notably, all of these
district court cases were decided before Cox was
issued, and none engage in a thorough examination
- of the case-specific equities.
The State Respondents also'cite several cases from
other circuits, all of which were rendered before Cox.
See, e.g., Tamayo v. Stephens, 740 F.3d 986, 950 (Sth
. Cir. 2014); Ryburn v, Ramos, No. 09-cv—1176, 2014
WL 51880, at *2-3 (C.D. Ill. Jan. 7, 2014); Rbdgers v.
Pfister, No. 11-3120, 2013 WL 5745835, at *2 (C.D.
Ili. Oct. 23, 2013). Indeed, the Fifth Circuit decision '
in Tamayo relies on an earlier decision in Adams v.
Thaler, 679 F.3d 312, 320 (5th Cir. 2012), which we’
explicitly declined to adopt in Cox. 757 F.3d at 121.

Our decision in Cox, rendered almost ten years after
Gonzalez, further confirms that our Circuit has “not
embrace_:d any categorical rule that a change in decisional
law is never an adequate basis for Rule 60(b)(6) relief.” Id.
at 121-22. Instead, we have consistently taken the position
“that intervening 'changes in the law rarely justify relief
from final judgments under 60(b)(6).” Id. (emphasis in -
original). Rather than impose any per se or bright-line rule
that a particular change in law is never an extraordinary -
circumstance, we adhere to a “case-dependent analysis”
rooted in equity. Id. at 124, This analysis manifests
as -a “flexible, multifactor approach to Rule 60(b)(6)

" motions ... that takes into account all the particulars of a

movant's case,” even where the proffered ground for relief

'is‘,a post-judgment ché.ngc in the law. 1° Cox, 757 F3d at

122:

10 We have explained that district courts should

examine, “inter alia, [1] the generalv desirability that a
final judgment should not be lightly disturbed; [2] the
" procedure provided by Rule 60(b) is not a substitute
for an appeal; [3] the Rule should be liberally.
construed for the purpose of doing substantial justice;
[4] whether, although the motion is made within
the maximum time, if any, provided by the Rule,
--the motion is made within a reasonable time; ...
[5] whether there are any intervening equities which
make it inequitable to grant relief; [6] any other factor
" that is relevant to the justice of the [order] under
attack....” Lasky v. Cont'l Prods.Corp., 804 F.2d 250,
256 (3d Cir. 1986) (quoting Mayberry v. Maroney, 558
F.2d 1159, 1163 (3d Cit. 1977)).

[5] In this context, we opt for more analysis of the
equitable circumstances at play in Satterfield's case. The

- District Court concluded that the change of law in
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M Quzggm was ot anextraordinarycircumstance—*162
that could support Rule 60(b)(6) relief. As best we can tell,
it incorrectly focused on whether McQuiggin, in isolation,
was sufficient to serve as an extraordinary circumstance.
Cox, on the other hand, requires a district court to
consider the full panoply' of equitable circumstances
before reaching its decision. Whenever a pctiti'oner bases

a Rule 60(b)(6) motion on a change in decisional law, the

court should evaluate the nature of the change along with
all of the equitable circumstances and clearly articulate the
reasoning underlying its ultimate determination. Thus we
remand.

We will vacate the order of the District Court as it relates

to Satterfield's Rule 60(b)(6) motion and remand to it

to carry out another analysis. The task of weighing the

equitable factors in order to grant or deny a Rule 60(b)(6)

motion is “left, in the first instance, to the discretion of a

district court.” Cox, 757 F 3d at 124. Should the District

Court grant Satterfield's motion, he will be permitted -
to pursue his meritorious ineffective-assistance-of-counsel

claim once more.

Iv..

While  the District Court must take the first paés at
weighing the equitable factors involved in Satterfield's
Rule 60(b)(6) motion, we emphasize that the nature of
the change in decisional law itself must be a factor in the
analysis. The principles underlymg the Supreme Court's
. decision in McQuiggin are fundamental to our system of
' government and are important to the inquiry on remand.

[6] McQuiggin allows a petitioner who makes a credible
showing of actual innocence to pursue his or her
constitutional claims even in spite of AEDPA's statute

" of limitations by utilizing the fundamental-miscarriage-

. of-justice exception—an exception “grounded in the
‘equitable discretion’ of habeas courts to see that’
~ federal ' constitutional errors do not result in the
incarceration of inr;ocént persons.” McQuiggin, 133
S.Ct. at 1931. Underlying the fundamental-miscarriage-
of-justice exception is a “[s]ensitivity to the injustice of
incarcerating an innocent individual,” and the doctrine

aims “to balance the societal interests in finality, .

comity, and conservation of scarce judicial resources
with the individual interest in justice that arises in the
extraordinary case.” Id. at 1932. For this reason, “ iln

appropriate—cases,’—the-principles—o-f—comi'ty‘a-nd—ﬁna-litvyé——

. thatinform the concepts of cause and prejudice ‘must yield

to the imperative of correcting a fundamentally unjust

incarceration.” ” Murray v. Carrier, 477 U.S. 478, 495,

106 S.Ct. 2639, 91 L.Ed.2d 397 (1986) (quoting Engle v.

Isaac, 456 U.S. 107, 135, 102 S.Ct. 1558, 71 L.Ed.2d 783

(1982)) (alteration in the original): The Supreme Court has

underscored the importance of these principles, explaining.
that “concern about the ‘injustice that results from the

conviction of an innocent person has long been at the core

of our criminal justice system. That concern is reflected,

for example, in the ‘fundamental value determination of
our society that it is far worse to convict an innocent man .
than to let a guilty man go free.” ” Schlup, 513 U.S. at

325, 115 S.Ct. 851 (quoting In re Winship, 397 U.S. 358,

372, 90 S.Ct. 1068, 25 L.Ed.2d 368 (1970) (Harlan, J,,

concurring)).

The values encompassed by the fundaméntal-miscarriage— '
of-justice exception and which drive the Supreme Court's
decision in McQuiggin cannot be divorced from the Rule
60(b)(6) inquiry. Cox requires a weighing of the equitable
factors at play in a particular case, and the nature of the
change in law itself is highly relevant to that analysis.

- McQuiggin illustrates that where a petitioner makes an -

adequate showing of actual innocence, our *163 interest
in avoiding the wrongful conviction of an innocent person

~ permits the petitioner to pursue his constitutional claims

in spite of the statute-of-limitations bar. This interest is

so deeply embedded within our system of justice that
~ we fail to see a set of circumstances under which this

change in law, paired with a petitioner's adequate showing
of actual innocence, would not be sufficient to support

Rule 60(b)(6) relief in ﬁhis context. ! Put another way, a
proper demonstration of actual innocence by Satterfield -
should permit Rule 60(b)(6) relief unless the totality of
equitable circumstances ultimately weigh heavily. in the
other direction. A contrary conclusion would leave open
the possibility of preventing a petitioner who can make
a credible showing of actual innocence from utilizing
the fundamental-miscarriage-of-justice exception simply
because we had not yét accepted its applicability at the
time his petition was decided—an outcome that would
plainly betray the principles upon which the exception
was built. Such an outcome would also implicate two
factors of the Rule 60(b) analysis recently identified by
the Supreme Court: “the risk of injustice to the parties”
and “the risk of undermining the public's confidence in the
judicial process.” Buck y. Davis,— U.S. —— 137 S.Ct.
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7597778197 - Ed-2d 1 (2017)Thus;, if a petitioner-can—

make a showing of actual innocence, McQuiggin's change

in law is almost certainly an exceptional circumstance. 12

1 This the key difference  between
McQulggzn and Gonzale;, where the change in law
was a statutory interpretation of AEDPA's statute of

limitations, not an equitable exception to the statute s

also marks |

procedural requirements.
12 Because the equitable circumstances must be
' balanced, we acknowledge that, just as there may be .
facts that strengthen the determination that a change
" in law is extraordinary, there could also be a set
of heavily unfavorable facts that requlre a dlfferent
outcome.

7] leen this observation about the importance of the
change in law effected by McQuiggin and the weight it
should carry in the equitable analysis, a court should focus
its efforts primarily on determining whether Satterfield
has made an adequate showing of actual innocence
to justify relief. The change in law brought about by
McQuiggin will only permit him to overcome his time-
barred petition if he can make a credible showing of actual
innocence—a burdensome task that requires a petitioner
to “persuade[ ] the district court that, in light of the
new evidence, no juror, acting reasonably, would have
voted to find him guilty beyond a reasonable doubt.”
McQuiggin, 133 S.Ct. at 1928, 1935 (quoting Schlup, 513
U.S. at 329, 115 S.Ct. 851). Thus, the miscarriage-of-
Justlce exception and McQuiggin's holding more broadly
will not be applicable to Satterfield's case if he.cannot ’
make a proper showing of vactu'al innocence, and the

. District Court must determine whether such a showing has -
been made as a threshold matter. We leave this inquiry

entirely to the District Court on remand, and recognize
that the issue may require an evidentiary. hearing during -
which other equitable factors may come into play.

Among these additional equitable factors, the District
Court may consider Satterfield's meritorious ineffective-
assistance-of-counsel claim. The Supreme Court's recent
decision in Buck v. Davis established that the severity
of the underlying constitutional violation is an equitable
factor that may support a finding of extraordinary
circumstances under Rule 60(b)(6). The appellant in
Buck sought to vacate the court's judgment so he could
present an otherwise defaulted claim of *164 ineffective
assistance of trial counsel. 137 8.Ct. at 777-79.

McQuiggin also makes relevant whether Satterfield raises
a colorable claim of ineffective assistance of trial counsel,
as the actual innocence exception orily provides a gateway
for courts to review a petifioner‘s separate claim of
constitutional error. See McQuiggin, 133 S.Ct. at 1931;

* see also Schlup, 513 U.S. at 316-17, 115 S.Ct. 851 (noting
that petitioners seeking habeas relief carry less of a burden

when their convictions are the result of unfair proceedings
—and the actual innocence threshold standard applies
—than when they have been convicted after a fair
trial). Because Satterfield’s claim of constitutional error—
counsel's unreasonable failure to investigate and present
exculpatory eyewitness téstimony—is the reason why the
actual innocence exception could apply to his case, the
gravity of that error bears on the weight of his McQuiggin
claim..

In previously' granting Satterfield's ineffective-assistance
claim, the District Court concluded that Satterfield's

~ counsel was ineffective in failing to call the Freeman . ‘_
. brothers as witnesses or otherwise to present their -

testimony, and that counsel's error prejudiced Satterfield.
Such a finding of constitutionally deficient performance
under Strickland v. Washington, 466 U.S. 668, 104 S.Ct.
2052, 80 L.Ed.2d 674 (1984), is rare. Thus, the District
Court mdy consider weighing this factor in favor of
finding extraordinary circumstances.

[8] Because the District Court is ruling on a Rule
60(b) motion in the habeas context, it may also
account for the “[pJrinciples of finality and comity, as
expressed through AEDPA and habeas jurisprudence” by
“consider[ing] whether the conviction and initial federal
habeas proceeding were only recently completed or ended
years ago.” Cox, 757 F.3d at 125. When more time has
elapsed since the final conviction, a court will give more
weight to the state's interest in finality. -

[9] The Supreme Court, however, has established that

.considerations of finality and comity must yield to the

fundamental right not to be wrongfully convicted. See
House v. Bell, 547 U.S. 518, 536-37, 126 S.Ct. 2064,
165 L.Ed.2d 1 (2006); Schlup, 513 U.S. at 320-21, 115
S.Ct. 851 (citing Murray, 477 U.S. at 496, 106 S.Ct.
2639); ¢f. Calderon v. Thompson, 523 U.S. 538, 557, 118
S.Ct. 1489, 140 L.Ed.2d 728 (1998) (“In the ‘absence
of a strong showing of ‘actual innocence,’ the State's
interests in actual finality outweigh the prisoner's interest
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in obtaining yet another opportunity for review.” (citation
omitted)). Hence the District Court should give less weight
to these fac_torsv when a petitioner asserts a threshold
claim of actual innocence. The fact that Satterfield's
state pro'ceeding ended a decade ago should not preclude
him from obtaining relief under Rule 60(b) if the court
concludes that he has raised a colorable claim that he
meets this threshold actual-innocence standard and that
other equitable factors weigh in his favor. '

As we have explained, though, the weighing of the -
equitable factors in this case belongs to the District

Court in the first instance. Though we have pointed
“out the importance of the change in McQuiggin and its
weight-in the Rule 60(b)(6) analysis—as well as several
other equitable factors for consideration—we express no

opinion on the final outcome The District-Court-isbest
positioned to carry out this analysis.

V..

For the foregoing. reasons, we will vacate the _Aprif 16,
2015 order of the District Court with respect to the denial
of Satterfield's request for Rule 60(b)(6) relief and remand

. for reconsideration. of the *165 whether the change of

law wrought by McQuiggin, combined with the other

~circumstances of the case, merits relief under Rule 60(b)

6.

All Citations

872 F.3d 152

End of Documenf
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- INTHE UNITED STATES DISTRICT COURT
F OR THE EASTERN DISTRICT OF PENNSYLVANTA

" PAUL SATTERFIELD | ~:  CIVILACTION
V.
PHILIP L JOHNSON, etal. NO. 02-CV0448

, RESPON SE TO PETITION FOR VVRIT OF HABEAS CORPUS

"LYNNE ABRAHAM DlStI‘lCt Attorney of Philadelphia County, by J. HUNTER :
- BENNETT, Assistant Distriot Attorney, and THOMAS W. DOLGENOS, Chlef
- Federal L1t1gat1on, on behalf ,of respondents, respectfully requests that the_Petl‘uon for -

Wnt of_H'ébeas Comus be dism_issed wifh prejudice and without a hearing and, in support
the'reof, states: |

| : 1-. h | A @'_a_ti_x__u answer 1s dispen‘sed witﬁ for me sake Cof clarity; The following ‘,
' numbered paraéraphs outline the procedural backgrOuud_of this case.

2. OnJune 10,1985, petitioner was convicted by a jury of fist.dsgrés’s

murderbém_d possession an msmuuent of c_rirﬁe.for_ tue shooting death of William Bryuut.
‘He was -eentence.d to life imprisonment. The Superior Court: affirmed this ju_d'gment'of '

sentenee ina memorandum opinioh dated July 22. 1987. Cbmmonwealth v. Satterfield,

531 A.2d 528 (Pa. Super 1987) On January 27 1988 the Supreme Court of

.Pennsylvama denied allocatur Commonwealth v. Satterﬁeld 539 A. 2d 811 (Pa 1988)

3.. - OnAprll, 1996, petitioner filed a “Petition for Writ of Habeas Corpus

Ad Subj iciendum - Inter Alia - King’s Bench'Mat_ter” in the Supreme Court of



DISTRICT ATTORNEY'S OFF.ICE‘
1421 ARCH_STREET

" PHILADELPHIA, PENNSYLVANIA 19102
(215) 686-8700

LYNNE ABRAHAM
DISTRICT ATTORNEY

May 13, 2002

" Honorable Peter B. Scuderi
United States District Court
U.S. Courthouse = -
601 Market Street, Room 3015
Philadelphia, Pennsylvania 19106

- Re: - Satterfield v. Johnsoxi, et al.
. Civil Action No. 02-0448

Dear T udge Scuderi:

, - Enclosed please finda copy of our Response to Pet1t10n for Writ of Habeas
Corpus, the ongmal of which has been ﬁled W1th the Clerk.

: Respectfully submltted :
- 3. HUNTER BENNETT B
_ © Assistant Dlsmet Attorney
 Jemk
Enclosure

“cc: Paul Satterfield



» Pennsylvania Which was denied on June 7,1 1996. A petition for reeonsideratlon was
 denied October 11, 1996." | | -
4. On J anuary 16 1997, petltloner ﬁled a pro se petrtron for relief pursuant to
the Post Conviction Relief Aot. Counsel was appomted and petitioner subsequently
requested that-he behpermitted to proceed plg s.e. Folloyving petitioner’s execution of a
written waiver, counsel was withdrawn. The PCRA court demed petltloner s L se

pet1t10n on September 21, l998 On August 22,2000, the Supenor Court affirmed the

| PCRA court’s dlsrmssal ina memorandum opmlon Commonwealth v. Satterfield, 764

A2d 1128 (PA Super 2000) The Supreme Court denied allocatur on Apnl 30, 2001

Commonwealth v. Satterﬁeld 775 A 2d 805 (Pa. 2001).

: 5; OnlJ anuary 28, 2002 petltroner filed the instant pro se Petltlon for Wit of
| Habeas Corpus. Respondents deny that petitioner is entitled to federal habeas rellef.v His
- petition 1s time-barre_d and, .therefore, must be dismissed.

DISCUSSION

The petition in thls case is governed by the federal habeas statute, 28 U S.C.
§ 2241 et _g Wthh was amended under the Ant1terror1sm and Effective Death Penalty

Act (“AEDPA”) effect1ve on April 24, 1996. Sectlon 2244(d) of the statute creates a
stnct one- year time hrmtauon on the ﬁlmg of new petrtrons and prov1des as follows:

(l) A l-year penod of l1m1tat10n shall apply to an application for a writ of
habeas corpus by a person in custody pursuant to the judgment ofa -
. State Court The ]lIIlltathI‘l period shall run from the latest of —

‘ (A) the date on which the judgment became final by the conclusion -
‘ -of direct review or the expiration of the time for seekmg such
review; -

‘1 This date is taken from petitioner’s Petmon for Writ of Habeas Corpus The '
Commonwealth has no record of thls denial in its ﬁles '



(B) the date on which the 1mped1ment to filing an application”
~created by the State action in violation of the Constitution or
~ laws of the United States is removed, if the applicant was. -
prevented from filing by such State action;

(C) the date on which the constitutional right asserted was initially
~ recognized by the Supreme Court, if the right has been newly - -
_recognized by the Supreme Court and made retroactlvely
applicable to cases on collateral rev1ew or
(D) the date on‘which the factual predicate of the claim or claims

presented could have been drscovered through the exercise of
due dlhgence -

28 U.S.C. § 2_244(d)(_1). TheSe 'lirrﬁtatioﬁs provisions have been con‘strued to allow
prisoners 2 one-year grace period following the effective date of April 24, 1996, in which

to initiate their habeas actions, regardless of the date on which direct review concluded,

- as long as that date was prior to April 24, 1996. See Burns V. Morton; 134 F.3d 109, 111

(3d Cir. ‘1998)§_ Lindh V. ._Murphv, 96 F.3d 856, 866 (7" Cir. _1996),re;/ersed_ onother
| grounds, 52-1'U.S'. 320 (199-7). Here, direct review of petitioner’s claims concluded in
1988 after the Supreme coim of Pennsjrlvania' denred aﬂdcatur Accordingly, the one-
E year grace penod 1s apphcable and petitioner had unt11 Apnl 23,1997 to ﬁle a tlmely
- federal habeas pet1t10n
o However, onlJ anudry 16, 1997, after approximately 268 days of the Hmirations
period had already_expired, petrtioner'ﬁled a PCRA petition whi.ch.t.olled the one-year |

limitations period, but only. while it was pending.® See 28 U.S.C. §, 2244(d)(2) (providing-

2 Petitioner’s “Petition for Writ of Habeas Corpus Ad Subjiciendum — Inter Alia —
King’s Bench Matter” did not toll the AEDPA limitations period because it was not a
properly filed application for State post-conviction or other collateral review. The PCRA
statute states that “[t]he action established in this subchapter shall be the sole means of
obtaining collateral relief and encompasses all other common law and statutory remedies
for the same purpose that exist when this subchapter takes effect including habeas corpus



that *“[t]he time during which a properly filed application for State post-conviction or -

other collateral review with re_spec';t to the pertinent judgment or claim is pending shall

and coram nobis.” 42 Pa.C.S. § 9242 (emphasis added). As the Supreme Court of

~ Pennsylvania noted, “the plain language of the statute [] demonstrates quite clearly that
 the General Assembly intended that claims that could be brought under the PCRA must - -

be brought under that Act . . . Where [] a defendant’s post-conviction claims are

- cognizable under the PCRA, the common law and statutory remedies now
subsumed by the PCRA are not separately available to the defendant.” :
Commonwealth v. Hall, 771 A.2d 1232 (Pa. 2001). Here, the claims raised by petitioner
in his state habeas petition -- countless claims of ineffective assistance of counsel and
prosecutorial misconduct -- were clearly cognizable under the PCRA. Thus, petitioner’s '

 state habeas petition was not a properly filed application for collateral review since the
PCRA statute and Supreme Court of Pennsylvania mandated that these claims be .
presented in the form of a PCRA petition. Accordmgly, the petltlon d1d not toll the
AEDPA hmltatlons period.

It m_ust be noted that petitioner’s state habeas corpus petition was not treated by

- the state courts as a PCRA petition. See Superior Court Slip Op. at 1, n. 1 (noting that -
petitioner filed a timely first PCRA petition on the last possible date: January 16, 1997).
Indeed, it could not have been treated as such since it was filed in the Supreme Court
rather than the Court of Common Pleas as the' PCRA statute commands. See 42Pa.C.S. §
9545(a) (“Original jurisdiction over a proceeding under this subchapter shall be in the
court of common pleas. No court shall have authority to entertain a request for any form

: of relief in ant101pat10n of the filing of a petition under this subchapter”)

. Evenifpetitioner’ s state habeas pet1t1on were given tolhng effect, pet1t1oner S
federal habeas petition would still be untimely. Petitioner’s state habeas petition was -
pending from April 1, 1996 until June 7, 1996, when the Supreme Court of Pennsylvania
denied it. Since pet1t1oner s federal habeas petition was filed close to six months too late,
thls two-month' penod is of no moment. :

Petitioner’s Petition for Reconsideration of the Supreme Court’s denial of his
state habeas petition did not toll the AEDPA limitations period. “Applications for
reconsideration of denial of allowance of appeal are not favored and will be considered
only in the most extraordinary circumstances.” PaR.A.P. 1123(b) (emphasis added). -

" Rule 1123 requires a petitioner seeking reconsideration to “[b]riefly and succinctly state
grounds which are confined to intervening circumstances of substantial or controlling

effect.” Pa.R.A.P. 1123(b)(1). Here, petitioner cited no intervening circumstances
warranting a grant of reconsideration (undoubtedly, because there were none). Rather, he
confessed that he may have “overreached” in his request for relief in his state habeas .

_petition. Giving tolling effect to this petition for reconsideration, Wthh did not comply -
with PaR.A.P. 1123(b)(1) and thus had no hope of bemg granted Would contravene the
purpose of AEDPA o , :



- not be counted toward any"period of lirr‘ritetiens.ﬁnder this subsec'tiOn"’). The Supreme - -
Court of Permsymania denied allo_cattr_r from the Strpeﬁor Court’s afﬁrmance_ef the
PCRA court’s dismissal ef thep_etition on April 30, 2001. VTheret"ore, the_lirnitatiorre '
period, ef wtlieh only about 97 days remztined, resumed .itS.CO.I..u.lt.dOWD on that date,
leaving petitioner untillapproximately Atlgust'4 2001 te file in federal c‘Ourt

- Nevertheless, petltloner did not ﬁle the mstant pet1t1on unt11 J anuary 28 2002 '
N almost six months after the 11m1tat10ns penod had exprred H1s pet1t10n is, therefore o
| time-barred and must be dlsrmssed. | | | |

Petitioner cennot argue that the ltmitations period under AEDPA shoul_a ‘t)e |
equitably tolled. I—Irs eztse is not one of those rare situations in which the ‘;extr‘aordine.ry a
eircumsténcesf’ rreeessarst for.eq-uAitab‘lle tolh'\r'tg»are present -- Vindeed, petitioner has failed
to offer 'any explanation for the fact that his haEeas petition was ﬁled more than six |

months too late See Mlller V. New Jersey State Department of Corrections, 145 F. 3d

616, 618 (3d Cir. 1998) (equltable tolling of habeas may occur only in those rare -

circumstances where the petitioner has been prevented in some extraordmary way from

. assertmg his nghts)



. WHEREFORE, respondents respectfully request that the Petition for Writ of

Habeas Corpus be -‘dismisse_d‘ with prejudice and without a hearing.

* Respectfully subn‘uW .
J. HUNTER BENNETT
- Assistant District Attorney

P

THOMAS W. DOLGENOS
Chief, Federal Litigation
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