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1. RUESTION PRESENTED

(a},WﬂuM dhe @rABr&r‘f Sorfeiture ruhej as codefied in «i’he” '
Civil Rules; d?piy 4o the %Em?h&-ions‘--PerEaJ of T‘JH& 28 USL.
5P uAN ? | |

Dp Ruestions F’czﬁrﬂy Inaluﬁej Therein .’

A\); Weldo 822 P»M(J)[i) Limeliness isSee. raised by an
aPpﬂmn“S' on Shale %a\oeasfarpus bob had been re-&ﬁsj
+e\7&aﬁegecﬂj or was Mintellig en“y Waweij “ b)/ +he
Shte chhb be. forSerted on federal habeas corpus 7

B). woald o Federal Dishrich Courd lack Subja—j'— maler
&,urisgikﬂ—?an; while Keeping with the governing rules
ok Civil Proceduvce ) 4o take juﬁ&as‘aﬁ Or du—l'l‘wa‘d;-jﬂ‘{—i\lé,}
Aotice. of a Nabeas Rule 5Cb) ceply by the. Slale. ris -
?‘hg the Socleiled iy midadions defense Soc the Lirsh -\—im%
Cmcj, when affonded +he QFPan'dyi 4 did ned dev-
E.lap below ¢ | :

| C,), ’ﬂﬁen; WMM 43 f—'ﬁdamﬁ .L‘_aur"b W}H)Ouj- Subj@a#*mawwer‘
jur?:séa‘c'honj abuse its discredion b_y iS’SU?ng an
order cieny ing a fedecal hdbeas petitian, in pact,
as dime- barred based wn a forfeited lLimitabions
Ae-ﬁewe} and WAu[c[J,%aL ordec be void {
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

V II. OPINIONS BELOW

M For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A_ to
the petition and is

[ 1 reported at ' ; OF,
[ 1 has been designated for publication but is not yet reported; or,
M is unpublished.

The opinion of the United States district court appears at Appendix Bt
the petition and is

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
B4’ is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ 1 reported at ; OF,

[ 1 has been designated for pubhcatlon but is not yet reported; or,

[ ] is unpublished.

The opinion of the - : court
appears at Appendix to the petition and is

[ ] reported at ; OF,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.




V IL.  surispicTioN

}é For cases from federal courts:

was _Macch PQ 2020

The date on which the United States Court of Appeals decided my case

v pd No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix :

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including' (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(2).

{ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1A timely pétition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. _A .

The jurisdiction' of this Court is invoked under 28 U. 8. C. § 12567(a).



TX. ConNstiTUTIONAL A ND STATU TORY PROVISIONS T ANVALVED

*FR-Liv. B Roledl ¢ These roles g overn the .L‘Pmc;aJu re in
all ecivil actions and pmceezifngs in the United States Dishrict
Covets,

s F. R ¥ P Fole BEYE)? Ta respmciing to a Fﬁeacfa‘ng” G
 porly must atficmatively stale any avidance or aflirm-—
adive Ae«?ense) in le?chﬂg’mao s +alvke oFf limibabions.

sE R, Civ. P Rule i2(b) ¢ Every defense fo oo tlaim S reliet
in any plau[:ng must be asserted in the rzspmsix/e. Pﬁeacﬂm_f;
1 £ one 1S reqi.s;re,ﬁﬁ .

sFE R, Liv. P Rule 15(a). A Pa:rjfy ay amend its Pﬂﬁac{z‘r_)y
onte as a matler of Course .

°F R, Liv. P_Rule 60 TThe Covrt may relicve a
Party of s legal representative From a £nal d?ud'gménl)
Qrcierj ole ?raceeﬁin X—or +the -f—)o”ow;yng r‘éaﬁonsg? 6 ¢ ol “H’)e;
-éUdgr\’\enL 1S V&ija | -

*F R, Civ. P_Rule 8/@Y(H) (A); These rules apply 4 Prﬂceecimgs
foc habeas copus and fo-quo wartanto fo the extent that
the practice in +hese proceedings i3 not sfeaa‘-?c‘e;l N
a federal siakule, the Rules Governing Section 2254
cases, or the Rules Governing Section 2255 Cases.

@ ﬁ R. CAim. P, F\‘Ug& 52.(5)3 A Pﬂa}n ervor -i’ha,+ c{ﬂe&J’S —

Substantial rights may be considered even %ﬂgfﬂ | wes nok
' ‘bro()?hJL +o the Courtls atenbion. | |

- »
(A 0 ‘9



T X. CoN8TiTUTBNAL AND STATUTORY PROVISIONS

®Habeas ﬁﬁa:pus Role. 4: The Clerk rmust pmmp-Hy SfarwarA
0} P&«P&Han +o o .ﬁviga cos and -'Hme_,gudﬁe. mus4-
promp -H)( examine i+. I ¥t P\a%hﬁy appeacs. o o
that the peditioner is not entitled to reliek... +he judge
Must dismiss +he Pa-g—f'h‘vnp T +he P&M—ion is not
dismissed, +the judge must order +he reS?am{em‘- io Yile

an answeér.

s Habeas Clorpus Rule 5) ¢ The answer must address
the allegations in +the pekibion... i+ must slate whether
any claim in +he pebition 3 barred by +ailue +o exhavs+
stale reme,ciiesj a procedurel bac non«r&i—maclivi-}y}
or o statule of limitations. |

¢ 28 0.5.C.5 224402 A 1 -year Perioc[ of limHations
shall apply +o an appiicant for o writ of habeas
Cerpus #9?1 a Person in @bS‘ﬂ’ﬂd)/ ?UrﬁUab’i“E’ o the judgmm%‘
541 a state court. ' '

pBuac G2osd BN and (&) D An applicant for a
Writ of hdbeas corpus on behal$ of a person in eusi-ady |
pursvant 4o the ju&gzmen‘ﬁ— of a gtale oot shall not be
granted enless i+ appears that — the applicant hasg ex~
havsted the remedies available in the €nurks of Hhe state
oo An applicant shall nok be deemed 4o have exhausted.
the remedies available in 4he covrds of the state ... ¥
he has +he rig M—‘-U\nc{er- He laws of the Sate 4o
fo raise, by any available prcedure , the question |
Fregen-a‘—‘e,c{. -

’ . N
‘ EEY -
R

AR PR 1 I



X. | STATEWIENT OF FALTS.

This petitioner Seeke review of a jvdgmem@— % the
5% Liceoik Loock of Appeals whose j“wBSczjia«'}mn over the
Buestion Preseatecl i3 Purﬁuam+_ o 28 Use. & 253 0e)
0) and @) ¢ (Filed: a:a/zs-/m’), (Mandate : o3/5i/20).
The Sederal quesHon ~was Pirst ratsed +o the Federsl Districh
Covct of Texasy San Ankonio Division in dascdance with
the F R Giv. P Rule tolb)OH) ( Filed: o2h7/id). The
Rule @:o(b) (4) rmotion proﬁ?creag that +he D:si—r?alf. L oot
lacked +he 3Ub:§e&#*ma+k(‘ j{'*uriﬁcéic.-h@n to dismiss petition-
evs Lederal habeas pelition in party as Fime barred be -
cause +he shale's ‘r\ig\qﬁs‘ﬁ' courd ha_c\ W lell augenﬂy’ waived?
the limitakions defense below, and +he limitations defense
o Peelore oefeited. The oo(b)H) motion asked +he "Queskon
Presented:” \ould +he arﬁinar)l Corfeiture Rules ) as (Loclexc\“aj
in +he Livil Roles, apply 4o the Limitabion s peried of Te
28 u.s.c. & 2aud(d) 7

(o). Facks!

l) Pelikioner Was Girst Yo present his +ime— imitations defauit
fo the Shale’s thesj— coort on state habeas corpus pebit—
isn as an affirmative ciegemse . See /-\.!‘J‘Pemje‘)( ~ G

2). Statek Highes+ lovet deferred io +he findings of +he
Frial Cﬁur‘i’; in & Somzjmr)? Wwhite-card? ifazfgmenﬂh



STATEMENT OF FACT

“Trial Courtss Fe’mﬁ?a‘ngs of Pact and Conclision 0% Law

became the 54—&%‘6“:5'3‘3535185-5- Losct+'s  opinien. See
AppendiX - F -

5}» Pekitioner raised dable ,j;cagcimﬁy ﬂmurd.s on shite
habeas corpus aﬁ)ph‘ml—éoﬂ . Lensequentlyy the Slule Court
“En%eﬂi‘ﬂen-%—ﬂy waived " any and all afffrmalive defenses
thal would be qiicjnecj with or coalesce d with $hase

included in Hobeas Rule 5(b), Stating , ' becavse of
the tundamental nature of davble 5en'Parcﬂy Prﬁ‘%’eff"
ton ece enforcement of uswal rules of pmcfclumf de~

favld serve no legi H mate state interest.?  See
Appendix - f . |
H)s Pn Yederal habeas corpus) Pd—a‘-ﬂ—{ana- inPormed Hhe Lourd
#hat he caised the +ime-limitabims defauld issue below
and he Slake Caur!F declned 4o rely on any default.

.Sea Ap@em!fx — E, )

E). Federal District Coock denied §2254, in party as +ime -
bavrﬁdf .rﬁSu&H—aHng the focfeited aflicmakive defmse.
‘ ‘ See App endix — D

b) s Aen:ecﬁ CoA &e-ferr,‘na +o D:i;#‘d— Coords Hme —

Emr) withat r'eacﬁxmg the u*\Jerﬂys ng aoafl(—l—u%enaﬁ alaim.

See Appendls)(m'




X T STATEMENT OF FACLTS

{

7). Petibioner Siled ER. L. P Rule 60(bY4) oten 4o
Vacate a Void J’uﬁgmen-g’ setking Focth the *Buestion
Prefsen-#eé\.j/ L‘;bn-ﬁ-enci?ng s Districk Courts Hme-bar
q_uw‘k ened a '¥or‘$ai+\ij affirmative defense. As a
re sul "b that  Lourtd lacked SUfDﬂZﬁCﬁL‘hﬂdHﬁr d}urian‘cI—n‘on Yo
Yake gudicial or avthoratative notice of Hhe Limtations
defense — rendering its fime-bar judg me nt void.

8); Districk Coork denied Rule bo(b)() mokon ¢ Pebibioner
\‘«f-ailecﬂ fo make sha\mng " thal +he Districk Court | acked
5"ub»j£a4' -mater %qris:[icl-s‘om over the limitations is0&
dncl\\pmvicfecf no relevant auonrH—}/ “ }o SUPPOF“!’
Conten Lion., See Apfencl‘ﬁx -8 .

9). 5% Cicewit denied CLoA ¢ petibioner Sailed to show
that +he Districk Courd lacked Sui?jed’«- wnatter jéum‘sc“cﬁoﬂw
Seea Aﬁgenc‘i)fw ‘A

. Both the Districk Covkt and the Circost Lourts cletermin-
nations that Pelitioner “failed Yo make a showing " and

| \\P rovide no relevant avthor ty 7 serve +o vnderscore
that +he in &bi‘“*)l 4o pro vide &OnsH#uHondﬂﬂy authora—
talive lew is precisely +he reasen He ‘Question Presented”
requires review by this lourte  Ferhaps o+ weuld not be
within the purviewt of He Districk Covct oc +he Clrouid
CLoort }o aftfempt 'E’O\Zl&(li‘éﬁf an fmpor-ﬂznn‘j' que stion
of ~?edgral law +hat has ne+ been, but should be,
f@ii;\- le d by +his Couckl |n light o § Supreme Coucd Rdle

7



RE ASON FOR GRANTING PETITION

XL
(o). ﬁms?tﬁem--@riam et} a Sem%ndl and gmpor*hn%- Rueshion
of L aw Critical +o the Ap?h’ca%anoﬁ Law as a Whole.
There Was a defect in the Pederal Districl Court’s pro-

cedure +hat spawned a question of law review of which

(3 eritical o the aypna‘c,a%an of law: Review s essentia H, o

net Just for +his pelitioner, but considering futve tases
The ‘Question Presented” is a_

and +he law as a whele.
gseminal ngquiry into the relationship between +he ordin-

ary forfeitue rule as codified in the Civil Rules and +he
ancl the Limitations Pem‘aci of AEDPA S§2248(d). As pre —

sented here; +he question was broa ched by Sopreme
Loved Tustice Andonin Bealia in Dd}l V. McDanouqhﬁ 547108,

. , I
198, 136 S.ch 1675 (Z‘ooﬁ)j bo + remains open-:

Justice Sealia. Hhovght i+ impor tant +o develope +he
question of +he relabionship. Juris pudence, with its concern
for fulure cases and +he law as a whole. would be remiss
to pass vpon this apportunity o debate +he question.

N In m} 'Wr.'%'ng the maﬁor”—y o pinidn, vaﬁce e‘l:ﬂébﬁlg
' ‘drgue,A that ¥ a statutory Hime- iimitabion is [Horfeitable 1.7
T.d- @ 0.5 202, Andin his d?&sm-i-mg opin%onj Justce
8calia makes +the similar argumen +.that Vthe shadule oF -
hemitabions is suscep tible +o forfeiture . T.4.€ U523
B vt +he inquiry here does not HJus+ asks whether &
S-Pai'ul'»ory 4i me’.? Lmitadion L aon be —?ﬂr“&%{“%"eélj but asks how
b ean be forfeited based on fhe “oedinary LocFettue rvle

&w



embodied in the Civil Roles. And that was +he q\@pcsi¥~
lorm broached by Sealia. And the > Pieasons for Granting)

‘offered in this petition, is 3uade¢\ by +he r‘easomnj o¥%
J Sealaa an D&

(b.). Civil Bules Govern All Federal District tourds
Proc edares and chf:ﬁcﬁ,mjg{

The Fede ral Rules of Civil Procedure (F R, Cive ) $or the
Uniked Stales District Coocts (UsDE) gevern the pmcedwe in all
civil achions and proceedings in UsDL's. These rules apply 4o
all pmcee;ﬂs‘ngs $or- habeas cocpus and que Warranto 4o the
extent that they are not Yspecifed o federal statule, the roles
goVverning section 2254 lfascsj or +he cules govermng 2255. 7
See ! RR Lv. ¢ Rulel and Rule Bl @) (4) (A). Alss, Yhe Livil
Rules “acioq){— traditional $orfeituce rules for un?ieada{ i mitations
defenses . - Sealia ) Rule 3(«1)(1)53(53) and 15 ¢a). And i mport-
ant 4o the ues-ﬁ-non Presem{-&;ﬂ} the Hraditional oeteiture roles
in Yordinary mw! pratéee do mt allow a Sorfeited affirmative
"‘eccnse.) whose. unclcrﬂy:‘ng #ad-s were. not devele cpecj befau}

+o be raised Sor the Fiest Hime on appeal. \fJemburger V.
Sal%i, 5 Sich 3457 (1915). |

The applica tion of the United Slates Lodes is frocecjumﬂ
in USDC'ss  There fore; the applica bon 0¥ AEDPA S5 Hime —lim-
italivas in Districk Cords would be_ gm(erncc by the €ivild
Roles of procedure.  Thal being sy wiul id i+ $o llow +hat +he
fradibional forSeiture role appiies 4o AEDPA Hme—| imitatisns’?
i hq*!— ’15; as +he ~$w‘5~ﬂ' \ -Faarl\/ gna Ucﬁ&a( q_ues%fﬂn digks ¢



would a 82244 ) -&ima«@im&}qﬁHbAS cle-gaw]% Fist raised an
Fhe ap Licant o the state’s high est court, but in'%eﬂﬁa‘g:en“y'
waived by +hat courty be focfeited on federal habeas corpus 7
‘Anﬁj would +hat forfeited aPeirmative defense (Whosc’, uncﬁerﬁy;ﬂﬁ
: %ac{»s were hot cie,Ve.EoPeA PoeiaW) be aajmé‘z.an“ﬁ' w hen
raised by the slate for the Riest +Hwme on appleaﬁg
Are%uframen*ﬁ- Fhat a himitakions defense should be raised
below) i availabley s not un reasonable, Tafachy that require-
ment exkends even ‘o eenski Fukional errors in eriminal trials.
They teo may not be ratsed Sor the $iest Hme an federal habeas
review e_x&ﬂp-fb— by a show‘iwj of “pause and “Fr%udﬁaaﬁ or
a “Pundamenkal mis edrriage of 505#5&&» “ BR Lrim. P
Rule 52 (b); Loleman Y. mam@?Soﬂ) 1il 5.0k 9\5‘2%? 23.&5'0‘79@; |
U.S. v, Mimm3sy 43 F3d 217 (6t Lin [q98).

(t.) tivil Prackice Zmposes Forfeitore o an APficmalive .
De fense Not DevdopeA below .

In Day V. MLDDH@U@&; Fhat pekitioner presen‘ﬁs the question
o8 whether @ Sederal covrk would lack the avthority o dismiss
a habea$¥8s “un«i»ime!f sva sponte ; after the State ~waived
4he defense in its Habeas Rule &5(b) answer . Wréknﬂ- +he.
ma-jf'or?f—)i opinion JusHece Ginsberyg anﬁwcrfzfj TnMeertain
Lircumskanees) ¥ No. But she went on do say Yordinarily
th Givil ﬂi‘-HﬂaHasf) %) 5{-4&14@’)1 +Hme~-limit 5 Sorfeited o8 not
raised inthe defendant’s answeror in an amendment
theredo.?” @ 0.s. 202, Bul neither Days question ner
fainsberg's  opinfor address the ques Lion get $orth hece
of W he ther +he ordinary forfeiture rules e‘mboclaaf in +he

10,



tivil Rules appl to AEDPA statute s5E Lmdations.

Tustice Eiinsberg does shed light on my qp@s-ﬂan wrher
she makes +he point Fhak radi fional -H1res§nau resteainks end
§200id(d) can be viewed as ahgmea@ . The Justice arﬂ ves +that
“a] stabide of limitakions defense |5 not qorisdictional oo o
T +his respech) +he limitations defense resembles other +Hhees-
hold barriers; “ i, d. & v.s. Zaé) i Coj Proceciumi bar; exhaust-
‘on of stale remedies, and non- rebroackivity. She also points
ook £hat +he Yshadute of timidalions is explicitly aligned with
the other abfirmative defenses [via theic] inelusion in habess
Aule 5(b). 7 ( Skale's answer must ﬁ'i'ﬁ%‘&_ whether ahy elaim i
the petition is barred by a failure to ehaust shete remedies,
o precedural bag non—rebroackiviby ) or a stabute o8 kimidalions).

T. cie € U.S. 202

Fushee Gealia, in his dissenking spinien, dearly demon-
Strates +the ﬁ[?s:nn‘hﬁn*[’ of +the AEDPA +ime dfmi-@a«(—iaeﬂ with the
 obher atlirmative defenses within Rules5Cb) . L.d. V.S 212 -
HcW«e\)er,» 3salic. makes +he additional Seminal abservation 4’0&%}7
6o with the tradibiona( +hreshotd eonstratnts jbis aiign&i w&wﬁy
“the stalule a-ff imitakon i5 Suseep tible o %rgei%.r& JOAl-
-i’hauak the +wo Justices’ OpinionS d?v.«:rge on +he quasi)om
preﬁenl—ez_{ by Day, +heicopinions apyear to converge on
+he question }p«_—esen%»eci in this pekilion, They agree: (1)
ReDPAs time limitalions are Clﬁ?gnccg with traditanal
afflicma bive defenses (2) begislatue appears +o
suggest alignment by ineluding each in Rule CIOYINED
all are non -—jun‘sd.‘c{—{onai} and, ﬁaya -Szor‘Haraﬂ; (4) both
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‘{”raJE-HD‘naH Hmrésb\ﬂ—mﬂcj barriecs and AEDPA +ime limitat—- -
i80S are 3ub/_°5e,c.«§-— Jo the forfeiture ule.

T is imfmr«i—am# fo Salids point do obser ve +hat leg -
acy ~l—lmre:;Mm d consteainks’ Suscep +ibility +o Forteiture.

vsoally depend on whal ewcureed below . B.q. +the Fifth

ﬁfrwi{‘;, when undertaking hebeas review U nder AEDPAj aﬁkﬁ
whe ther the pelitioner has both ™ eyhavsted stale remedies o
and whether hie has “faicly presented” his daim in the Shate
dmrj-g-e Larty v. Thalec, 583 F3d 244 (sthtir 2009) . The

U8, D4 qurisdichon over the issue usually hinges en +he
chis posibion of the restcaint barrier in the Slateds Highest
Lovrt. Ocdinarily, in eivil litigakion; 4raditiond a Firmative
defenses must be developed below be@re alleged abeve:

° The “Fmaeciump Defau”—l Doa-l—n;n_g_, 6~55enl€a:-”y Si-djias ‘erg- Gi
federal covrt “lacks ﬁbr?ﬁd«"&kon " 1o review the merits of a
quea.ﬁ eocpus pekition i+ a Skade Lovet has refusal 4o review
the ssmplaint becavse o pekiboner Railed ‘o follow slate—
Coort sz:edur&‘ ﬁom/ense:fy dwhen a Chate rooet has dﬁ&i?ﬂ&cj o
r*el)t vpon 6. proceducal Je-ﬁauﬁ—j Hhe defuult ne lenge~ “bars?
ronsideralion o$ihe issve in $edecal coorts Lontrell v

Wainwright, 788 F3d 1575 (L 1984). And in Davis

V. Singletary) the i Lircoit abServa[} M 14 is settled +hat once

the Slale Covrts have ignb(ecf any Pmae_cfumf bar and rej%eiai
a tlaim on the merits - not inthe aldernakive, botas +he
anly basis st deaision — +he alatm is not barred Ceom Sedere
habeas review. # 119 F 5d 147 (II*h¢in 1997) .

I2.



e The rie goveening ExhavsH oo _of State Piem edies
demands +hat @ claimant musd scek relie® feom +he Slale
befare federal qudicial review s availabe. Ta d’Sollivan
vi Boercket, +he Supreme fooct held that Federal habeas re~
af::ew el i5 available +o stete priseness “only afler they have
ey haus ted +he claim in state covrt.  And +he daim > must
bé( prese nted to the Shate Supreme Couct oev o 5031‘5'-5« exha ustion
requicement. ? 520 0. B39 18 S.ch 1728 (1799). Also see

§2054 (b)(1) (A andy ()e The exhavstion requirement i3
65@5’5906& o give the stake tourks +he ™ intkial opportunily to pass
vpon andy i€ necessaryy correck errors ot federal law /) Ruiz. Y
Ve Quartecmaen, 4o F3d 638 (6% Lir. 2006).

And like the a flir mabive defenses AEDPA Hime- Limitations {5
aligned with) its suscepibiliby do for feihre woold depend on
what occurs ia the court bebw when the 4imeliness issve 1S
“Lairly presented? fo the State Supreme Lot Theredre) Soe all
the threshold barriers in alignment; the ordinary Forfeiture
rule applies. This pebitioner who ¥ [soug ht] slate relief “and
who was fiest do P{’eSen‘¥ +he unbimeliness issue 4o the Shke
Supreme looet has “aicly presented” that issie to the State
Looct and has given i+ the “inikial oppoctunity +o pass upon”
oG oreect ” the error (ordeSauld) of federal Ecw\l; +here by,
alt\!e.lopfn{:j ) oc forfeiking; +he afficmative defense below.
And where the shabe coork Mreduse] or decline 4o rely uon
the default’] +he Munpleaded fimitabions defensz? ¢s
Fhen “Sorfeited 7 4o the Stale and the Pederal Districk Court
i3 "Proce'du rally barred “ fom admitting %irffisiua o
from wusing +he Confeited defense as basis forrof a Rederal
habeas pelition - even in part. FER.Ci0 P Role 8(c), 12.(b),

| 3.



and 1501, Meinburger v: Salfj; 95 3. C+. %57 (1975

( Z)ml{nar)( eivrl Prdd—ic;ca do mt allbw a Lorfeited ablirmative
I[ﬁ‘e%rzsa,-) whose underlying facks were not develeped belows,
4o be raised for the first Hme on aPpeaL)/‘ Mcgfosy VLY’M‘{?!”; 4.

874 Fad 96% (5%Lin 1989).

H

- Ta troth R Pmcedum”y’ baran app ellant's claim $om
habeas ceview the State Suprem e Coock need anﬁy invoKe the
procecoral defacid; %&w&%exhaus*@—/ Hme Lmibabion default Cif
&i‘rﬁy Pr@&mﬂ‘@c& With the :“SS&E) ) er nm_re-lrcaal‘évﬂy Amjcrene/ in
its ruling on +he stae habeas application, and +he applicalion 15
barred $from Sederal habeas review. And it wiould have been 50
W ith the AEDPA shalute of limitations in +his cae. When peti- .
4 ioner presented the Statels Highest Loort With the +imeliness
iasue; Hak Curt would have only needed +o say +hatIam
barred to bar me $rom Ffederal review. In dofng so, Yhe
the iimitations defense Weuld have been devele ped \Deiéu//; and
the 5.D.L. gains Subj;cﬁ'— matter qurisdickion  and may then
be caf;m‘-zan+ of the affirmative defense alleged in the Stale's
Role 5(b) answer. T nsirea(j) the [fmitations deSense was net
developed belowt when made available bot deliberately Paﬁs&;;
Upon 5 Waiving and forfeiting the affirmabive defense . Thereforg
the U.S.D.L. lacked +he authority +o tuke Judicial or authomiative
‘notice. of the focfeted issuves

ATEAS
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| (Cf)o Absent Some Affirmative Inwm@a%bm«%y wWith

Habess Practive, Forfeiture. Rules wipsld A?Pﬁ\/ ) Un?ﬁmo@ccjj

_\‘Uinciej\i‘eiopecfg and Waived Limitations Defenses.

The Livil Rules, incliding forfeiture rules; $oc unpleadad; un-
developed and waived limitatione defenses apply o aill
oraeedings of $ederl! habess re view as long as +he Givil Rules
dre aok incongistent with other federa! rules and stalubes.
Wodbeed v Barceau, 538 0.5, 202,203, 13350+ 1398 (2w8),

Gozalez v, Cresb 125 S:bh 264 (ZMK) o IL.eq

o labeas Rule 5(b) provides +hal the Shales answer must state
“Whether any 8% petitioner!s claims are barred by echaustion
srwcedoral de bauld) nen-retmackvily; or a stalute of
limitabions. Forfeiture is not inconsistent with Rule 5( be

g

°* flabeas Rule ‘-[ provides $ora see sponie_ streening anJ dis—
missal of a habees petibion only prior 4o the £iling
of the State's reply. Porfeiture isnot sncnstskent with Aule .

e And applying the FPocfeitue Rule do +he iimite Hions P&r?oci of
28 1.S.L. 2244(d) does not contradict e undermine any
provision oF the habeas Stabvie ™ by impasing an
unqualified “period 08 limitations” dgains+ +he bdak_qmmj
understanding +hat +he defense o F mitations’ most be
“ra &i‘é':ﬁ in +he answer; He statvte implies Fhat +he wsual
Yorfetbure rule is appliable.” Civil Ruie 8(2), 1a(b); ~T. Swlia.

(). A g22u44(d) Afficmakive Defense is ForSestable. -

This Covet has been consisen+ in mam'-idni‘ng- the pas}-ﬂ-i‘m -Hw{;
itke. other threshold barciers, the enackment o§ bime-limitatic ns

o Svch as §2244(d> pmcf.uce, defenses +hat are. \‘non«—jurn‘sJ»‘ci-Zona[ “

and Hhes sdajfc} Vo weaiver and Socfeitvie. 7ipes V. Trang—
‘wWorld ficlines; Tac.; i02 s.ch a7 (i993); Ebhart v. U

15



134 S.Ch 403(2005) ; Kontrick Vi Ryan, 1249 S.ch 0ot (200%)
There is, however a fundamental dishnetion been +raditions!
Fhreshold barciers and AEDPA +Hme-bar.  Fhe +hreshold cestrints
«Eha-}-'xmay be raised V“sua sponte -ante, were crafhd by“hahﬂs
covrds +hemselves seen as new&ssar\} ‘o Pmkd' CDmH')/ anJ

_- ﬁsnalﬁy-» " Day @ U.S-24. AeEDPA shlule of iimi%on}. on +he
other tundy was borne. of legislature,  Pre -AEDPA (1996)other Hhan

Yhese. coort crafted defenses; N no limitakion, not even eqoitable
iadneé‘, was imposec{. 4o vindiczte cam H—y’ and andh-"ya H And

" Since comity and ¥inal€+7l did not+ com pel any 4ime 1imid-
adian a#-a”’, W Lollows a fortine ! that +hey dp oV vindicate
+he compulsion +o make o “)eﬁ)slai—;v-aly cred-#ec[f Sarfetable +ime-
limitaLion aon —Sacfeitable. ! ~To Scalia € <.d. T4 would be un-
reasonable. do insist +hat Hhe habeas lmitakion periad s hoold nok be

| 5ub_jea,—!— do waier and $or feitore . ‘

The. 1.5, S preme. Looct 18 a[%i; eonsistent in bold ing +hat Yhe
* passage of +me alone Mu[a[xl e x+nquish Hhe habeas corpus
Fights ofa person sobgect +oan uneonstitubional  incarcection¥
?ennsy/vam‘a e rel. Herman Vi C[auéx, 7 3. 6 233 (1956 ). No-
- thing in +he %‘5-!”)/ o +radikion of e Svpreme (oucts " refusing
- 4o dismiss @ habeas pelition as unkimely ” jhslif—'igs an ack by
a federal Dé‘s«l—m‘d— Covet 4o Ci_uic.keﬂ a Lorfeitable li mitatins
defense. Day@ us.us-21b. - | “

/

=
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(9. The Dis+rict Cowt Lacked Sugea+-—§w4-+'*w Toriedie—
‘["ED:’?Z Abused T#s Au‘rhori‘*ﬁ'y! Then Rendered A Npid Deder.

A $ederal tovrt's order is qui, for purposes of Rule
bo (b)(4); only i the court lacked subgject-m aMer or person-
al queisdickion ; or it viclates Due Process of law . E R, Cit. P
Aule 60(b)(#) . The Court would lack 3ubj?e&§='vn’iaH'£(‘ Juris =
diction when i} renders an order by a ™ clear usvrpation of
power. * Wendt V. Leomaglj) 431 Fzd o (4G 2005) -

And 6 Districk Couck acks with & cleasr usurpation af power

when + “renders an edder gutside -its legal powers, “or
Where i+ makes an Vunlaw ful seizore and assvmpdion” of
of the ™ position and avthoridy ¥ of the Courts below - Black’s

L aw Dsl;{'ianar%{} §+h eciq'} Fecples v, ﬂam?be”}» 379 F3d 1200

(4 Gin owd); _thS. V. TIndoor Lolkivabion Equipmenty 53 £54 51,

13ib (70 Cir. 1995).

Here, petitioner was First 4o ralse the onhmeliness {ssve
on application for state habess corpus. T the Brie? in Supprh,
pe HiHoner stafed; ‘[L hope] +oshaw an Absence of Substan—
Hal Delay, ora Guwod Lause $or Delay ; or that [my] elaim falls
Within an Exaep{-"bon bo Bar Unbmeliness., 3ee A?Pemj?)(’@
Petititioner “fairly Presemj}ecj “ the pnkimeliness issue 4o the Shale
Supreme Court,

On §2254 petiHon, pekitioner fnformed the US.D.L. Hhat
he roised the defauliecl 822446 issve below. And the State
faurf‘;’s" response. Was +o wWaive any and ell affiemabive defenses
(these aligned by Rule (1)) ; stating J " becavse o & +he fundamental
natvre of dooble =:5€0Parcly (groonds Soca ppe<l) proteckion ... enforce-
ment o# uvsval rules of -meeJura[ deSavit serve no legitimate

i



State interest.? See A?Penoﬂix ~-F. The State Supre me.
Loort deslined do rely on the Himeliness issve ahdy thereby, “ob-
eiligently waived” +he affirmakive defense. Yed, on federal
habeas eorpos the U506 resuscitatel the un ?ie@da{/ un-—
Ae\lﬁiﬂ%)d; waived and Sorfeited limitations éegens&&

Ti)a Disteict Covrt Lacked Subfeck —Matler Jucisdictien.

. @ i . 3 [ . ' 3 \\”
T+ 15 trve that a 5. D.Loy in i+8 wide discretion and " in
© Lertain Clrewmstances, 7 may rafse dime~-limitation or a pmcczi;

praﬁ bar ™ sua szpmn{»&—am%” ‘n & habeas Proceedin . Bq-b ;
%ﬁmmaé abawt by the governing rules of Civil Procedurey +his peti-
Fanis-swand *aicly inclsded” question asks whethema v.s.D:C.
g\f\[z)uiﬁ lack ‘he subject-mmatter /jur{sdidiam o give cog=

nizance foa reply by the Slate raising a Porfeited Limitakions
AeSense +hat dhe Glate Buprame touck declined 40" enlorce o

cevelope below, a fHer having appquvnﬂ:)/ todosa?

The power; avthorty and jur‘:scfc‘aﬁan 1o @%cte and Jor

| ympose the. AEDPA Lmitalion @onshafnb in His éa:ﬁe/ ;r‘e‘s%ecﬁ
With the Shate Supreme,,fwr{" when # Was Pesenl—ecj with Hhe
+imeliness default in+he Liest instance . Where +hat Court
M%—en#-ionaﬂy and in%&ﬁﬂé‘gemHy dec&Aea‘x notto Yenfonet! any
“rules o proceducal defay 44 — which weuld indvde +he Nvs-
al? those aligned by Rule 5 (b).— it thereby waived the bimit-
alions defense. Siake lourks Hhat waive procedical r’equtmmen{—g‘ )

~in the fiest instance, Horgo +he opportunidy to develope  +he
gf_-&ﬁense. below, and -I%e)l \cialori\/e +he~ iale flf{cspanclenil ot an
@pfdr!—un:{r\/ to ?resew—%— the elatm . A—ﬂu;ﬁar v Dre:@k&,
yes F3 seb (5th tic 2005). |
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" VW hen dhe Districkloork dismissed my Yedeul habeas
pekibion ; in perty as Hme barced; i+ quickened a Sorfeiked of€-
irmative defense; made an unlawfl seizure and cssump -
tion of Hhe position and avthority of +he Cowrt belayy and cen-
deced an order outside its legal powers. That was a clear
USw%?a Lon oF powers  Consequently, the Bisirick Carl lacked
Subj°%+*ma-¥¥er Jueisdickion 4o +ake Judicia i or avtho rutative
notice of +he limitahons debense.

- 2). Districk Court Abused Avthorily and Tssued o Vioid Order.

The. $inal “Maicly inclided ‘ ques Hion asks whether o Districk (o
Withool sibfeck-matte e Jurisdickion would abose its avthority by
by issving @n order dismissing a ¥ederal habeas petition; in parly as
Fime barred and woold +hat order be. void ? |

The acia‘on by +he Districk wrt 4o unlaw Loily usurp +he jﬁursséicf
+ior of +he Guek below, then render an order eutside its legal pow-
ers was @ clear abuse of disceebion . T+ cannot be argued that
the Hme-ber ordec Was Longruent with the Federl Rules of
Civil Procedure ; becavse +he “Civil Rules adopt 4raditiona! Sorfeit-
ure. rolese ¥ The Districk Gurt's ruling does not allow Sor forfeito e
Nec ean i+ be argued +hat +he order Was porsuant do Habess Rule W
Rule 4 requires “sva sponte’’ ciLsmissﬂs Yonly prior o “ the $iling
oF +he Slates reply . The 0:S.DLs +ime bar order was neither
W sua spon be /! ({%—clic\ nol— eome. $rom an inidid screenin_g} noe \\Pr%r"

o’ the State's answer. As a resulty  fhe District Covrds order
~F—ime_~barr;‘n9 +his petitioner ; in thiscasey s veid. I\/’lorgan,
T4 S.eh 24T (Jurisdickion error renders preceeding '?Y\Vd“c{)

19,



XII.  CONCLUSION -

| The Question Presented is 5peaa‘-¥n°a)anc[ of essential
i mportance to the applica tion a¥ L aw. Iﬂspfrec[ by Jushice
 Sealia, the question remains open: Weuld the ordimary
Focfeiture ruley as codified in the Livil Rules, apply to +he
iirni takions period o¥ 28 s 5 224l (A7

As the ques pion applies hee) when this PeJri-Honerfs‘

application for state habeas corpus was Sla"czjj the AEDPA
1-year statute of limitakions had expired. Believing his
wn Himeliness would be excusable under § 22uu(d)(1) *
exteption;? or voder Wain wright Y. SyKe's “cause and pre-
juiclice_ 4 34‘4!1&&%“ or Under Murray v Larrier’s “Sunda meni——-
al mis carriage o :fu.s%rf’ae_//dodra‘nﬁ . ?e-HHona;- there fore,
preemptively raised his untmeliness default 4o +he
State Supreme Couct. ILn c!oa“ng’ S5y petititioner fairly
pre sented +he Hme—iimitabion issue 4o e State High Cour+.
Aee A?Peﬂc“)( -G :
' In +he High Coorts response; i F determined +hat because

- of the constitvtional nature & my daubfaﬁmmdy elaim, i+
would not enforce a procedirel default.  Nowy siace the
bimi takions issue wWas rafsed below; \would Hhe ondinary forfeiture.
44‘056} a5 eod i§ied in +he Civi] Rules, apply  any difHerenily hew
than 1+ wold with any of the other affirmakve defenses
li'mitations is CO-?;’a{nf:d with wWithin Habeas rule 5(6)7?

I & noty +hen woule jurfs dicton ever the disposition o &
that issuve rest with fhe Shiels highest tosrly  giving i¥the
YniHal oPPar#unhly 2 ) pass upen anc[/ i necessm)lg 6arre£+
errors of Sederal lawy 77/ - |

equi ‘able
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Whether the Slate looet 5-‘§=rd+eﬂica ”y witheld he
limikabions defense orsimply chose +o relinquishit, the, Couck
articulated its reasening and +herefore made_ 4 eléar and
intelligent chofce. not 4o enforce any constraint barciers.
The Shate dopreme. (ouetis decision net fo pursae. +he limitations
clefense precipitated these events: |
(1) Prevented the limitation defense fom Ae\/e/o?mm{' beloss — |

making i+ susceptible to the ordinary forfeiture rule)

2) Forfeited +he limitakion defense ; |

3) Deprived respondem‘- the ppportonily do evoke Hhe alfirmalive
defense in its Rules(pb) answer)

&) Prealuded the 1.5.0.¢. Scom atquining sebject-matter Joris—
dickion ower the Hmeliness issve, oc Mkénq .ﬁucﬂicmﬂ or auther-
ddolive notice of-ihe affirmative defenge; and |

5) Brands any order o +he caﬂ-ﬁrqf)/ b)/ +he ULS£ DL as a clear
usorpation ef power and an abuse of disc redion — endering
the order V6ID For purposes o+ Rule Co(b)(¥).

Pedititioner was sf‘gm‘ﬁcanﬂy pr&juaﬁn‘c&i by the ackions of
the Dishick Coord.  The vofd order svbverled +he 1 n%egrs‘;ﬂ—y
of Hhe habeds proc:eedi ngs b)l becom ing 4he sele reason
given by +he Cort of Appeals {m iks cefisal Yo grant petition
for issuance ot a C-OA. AndTwes %ereby denied a Luil
rovnd of habeas reviewW .  Spp Appa-ndix -C-

The Distnck Gurt's order dismissing my habeas petition,
fn party as Hme bard d  was void ab inito and +herehore
the void Judgment canmot be He basis Feor o Lireiit Courd
0§ Appeals todeny a LOA. <Fhis pebibion for wirit of cetivrarh
should be gran+eda




