FIRST DISTRICT COURT OF APPEAL
STATE OF FLORIDA

No. 1D19-188

TONY DUPREE,
Appellant,
V.

STATE OF FLORIDA,

Appellee.

On appeal from the Circuit Court for Santa Rosa County.
David Rimmer, Judge.

December 10, 2019

PER CURIAM.

AFFIRMED.

WOLF, B.L. THOMAS, and MAKAR, JJ., concur.

"Not final until disposition of any timely and
authorized motion under Fla. R. App. P. 9.330 or
9.331.




Tony Dupree, pro se, Appellant.

Ashley Mooidy,‘ Attorney General, and Anne C. Conley, Assistant
Attorney General, Tallahassee, for Appellee.
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IN THE CIRCUIT COURT OF THE FIRST JUDICIAL CIRCUIT |, . & &

IN AND FOR SANTA ROSA COUNTY, FLORIDA . }' -

) g

3

2 X

STATE OF FLORIDA, , <

‘ 2 c\;_"

Plaintiff,

V. ' Case No: 1989-CF-0059
TONY OWEN DUPREE,
Defendant.

| - ORDER DISMISSING DEFENDANT’S
SECOND AMENDED MOTION FOR POSTCONVICTION RELIEF

THIS CAUSE is before the Court on Defendant’s pro se “[Second] Amended Motion for
Postconviction Reli_cf” filed on August 7, 2018, pursuant to Florida Rule of Criminal Procedure
3.850. Having reviewed the motion, record, and applicable law, the Court finds as follows:

On February 1, 1989, Defendant was indicted for first-degree premeditated murder.! On

February 24, 1994, at the conclusion of his second jury trial, he was found guilty of the lesser-

included offense of second-dégree murder.> On March 31, 1994, he was adjudicated guilty,
designated a habitual violent felony offender, and sentenced to life without parole for 15 years.’

Defendant appealed his judgment and sentence to the First District Court of Appeal in
case number 1D94-1198. On May 30, 1995, the First District per curiam affirmed aﬁd, on June
15, 1995, the mandate was issued. As such, on June 15, 1997, Défendant’s judgment and

sentence became final. See Breland v. State, 58 So. 3d'326, 327 (Fla. 1st DCA 2011). On July

! Exhibit A, Indictment.
% Exhibit B, Verdict.
3 Exhibit C, Judgment and Sentence.
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31, 2017, more than 20 years later, Defendant began filing the series of motions for

postconviction relief now before the Court.

Generally, a motion for postconviction relief must be filed within two years after the

defendant’s judgment and .sentence become ﬁﬁal. See Fla. R. Crim. P. 3.850(b). Such a motion
may be filed outside the two—yeaf time_period prescribed if it sufficiently alleges‘a claim of
newly discovered evid(f,nce. See Fla. R. Crim. P. 3.850(b)(1). In the instant motion, although
Defendant uses the phfase “newly discovered” several times, he does not sufficiently allege any
claims of newly discovered evidence. ‘Specifically, he does not allege that the facts on which the
claims are predicated were unknown to hlm or his attorney and could not have been ascertained
by the éxercise of due diligenqe or thaf the claims were made wifhin two years of the time the
new facts were or could have been discovered with the ‘ex'ercise of due diligence. Moreover,
simply construing an alleged error as é ;’fraud,” “miscarriage of Jjustice,” or “manifest injustice”
does nbt relieve Defendant o:f the time limitations set forth in rule 3.850. See Hall v. State, 94
So. 3d 655, 657 (Fla. 1st DCA 2012). Because Defendant has been given at least two
opportunities to amend, furtherh amendment will .not be permitted, and the motion will be
dismissed as untimely. See Oquendo v. Staté, 2 So. 3d 1601, 1005-06 (Fla. 4th DCA 2008).
With respect to Defendant’s claim in Ground 3 that he was improperly habitualized, the
Court would point out that Hawkins v. State, 195 So. 3d 1196 (Fla. 1st DCA 2016), does not

apply in this case becausé Defendant was convicted of a first-degree felony punishable by life,

not a life felony as. he alleges. See §§ 782.04(2) & 775.084(4)(b)1. (1988 Supp.); Jacobs v.

State, 162 So. 3d 29 (Fla. 4th DCA 2014).
Accordingly, it is ORDERED AND ADJUDGED that Defendant’s “[Second] Amended
Motion for Postconviction Relief” is DISMISSED WITH PREJUDICE. Defendant has the

right to appeal within 30 days of the rendition of this order.
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DONE AND ORDERED in Chambers at the Santa Rosa County Courthouse, Milton,

Florida.
DAVID RIMMER
CIRCUIT JUDGE
DR/cl .
CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and accurate copy of the foregoing Order Dismissing
Defendant’s Second Ameénded Motion for Postconviction Relief was furnished via regular U.S.
Mail (unless otherwise indicated) to: -

\VTony O. Dupree (DC#120528)
Century Correctional Institution
400 Tedder Road
Century, Florida 32535-3659

ffice of the State Attorney
6495 Caroline Street, Suite S
‘Milton, Florida 32570

is 1 } day of &0'('0&-2( , 2018.
\/Q),Q.N\ | DONALD C. SPENCER, Clerk of Court .

BY:

Deputy Clerk
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DISTRICT COURT OF APPEAL, FIRST DISTRICT |
2000 Drayton Drive

Tallahassee, Florida 32399-0950
Telephone No. (850)488-6151

February 04, 2020

CASE NO.: 1D19-0188
L.T. No.: 1989-CF-0059

Tony Dupree , V. State of Florida
Appeliant / Petitioner(s), . Appeliee / Respondent(s)
BY ORDER OF THE COURT:

Appellant’s motion filed December 26, 2019, for reéo_nsideration is dénied.
| HEREBY CERTIFY that the }fdregoing is (a true copyof) the original court order.
Served:

Anne C. Conley, AAG Hon. Ashley Moody, AG
Tony Owen Dupree R

th

KRISTINA SAMUELS, CLERK
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Supreme Court of Florida

FRIDAY, FEBRUARY 21, 2020
CASE NO.: SC20-263

Lower Tribunal No(s).:
1D19-188; 571989CF000059X X AXMX

TONY OWEN DUPREE vs.  STATE OF FLORIDA

Petitioner(s) , Respondent(s)

This case is hereby dismissed. This Court lacks jurisdiction to review an
unelaborated decision from a district court of appeal that is issued without oplnlon
or explanation or that merely cites to an authority that is not a case pending review
in, or reversed or quashed by, this Court. See Wells v. State, 132 So.3d 1110 (Fla.
2014); Jackson v. State, 926 So. 2d 1262 (Fla. 2006); Gandy v. State, 846 So. 2d
1141 (Fla. 2003); Stallworth v. Moore, 827 So. 2d 974 (Fla. 2002); Harrison v.
Hyster Co., 515 So. 2d 1279 (Fla. 1987); Dodi Publ’g Co. v. Editorial Am. SA.,
385 So. 2d 1369 (Fla. 1980); Jerkins v. State, 385 So. 2d 1356 (Fla. 1980).

No motion for rehearing or reinstatement will be entertained by the Court.

A True Copy
Test:

)2
John A. Tomasino
Clerk, Suprethe Court

td
Served:

TRISHA MEGGS PATE

TONY OWEN DUPREE

HON. DONALD C. SPENCER, CLERK
HON. DAVID HAROLD RIMMER
HON. KRISTINA SAMUELS, CLERK
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P, ' . Tony Owen Dupree
Defendant

. ~ Case Number §9—59-cm
SENTENCE

{As to Count one )

0O  ang the Court having on . . deferred imposition of sentenc
. (date) . )
{Chech either provision until this date .,
if applicable) : .
: O . and the Court having placed the Detendant on probation and having subsequently revoked the

_ Oefendant’s probation by separate order entered herein,
ITIS THE SENTENCE Of THE LAW that the Defendant be committed to the custody of:

X The Department of Conectior{s of the State‘ol Florida, or
O The Sherift* o¢ - County, Florida

StNome of Local Carrections Authority 1o be inserted q¢ pRnting if other thon Sheriff)

To be imprisoned (check one: unmarked sections are inapplicable)

T Fora ‘terrn of Natural Life ' :
EX For a term of __Life Without Parole for Fifteen (15) Years
O For an indeterminate geriod of 6 months.to ___ . years.

g ' -0 Foliowea by a period of - on probatinn under the supervision of the Depary .
If “split sentence ment of Corrections according to the térms and conditions of probat:on set forth in separate
corplete either of order entered herein, ’
these 2 parcgrephs »

o However._ after serving a period of  __ __ imprisonment in :
the balance of such sentence shall be suspended and the defendant xhall'bg placed on probation
for a pefiod of under supervision of the Department af Corrections accordir
t0 the terms and conditions of probation set forth in a separate order entered herein,

*ec2e SPECIAL PROVISIONS sseens

3y aporopriate notation, the following Provisions apply 10 the sentence imposed - in this section:

fiream—3 year U3 1vis tuither ordered that the 3 year minimum prowisions of 775.087(2) are hereby imposed for
rondalory ”“"-'”‘“’f" the sentence specified in this count, as the defendant possessed a lirearm.

rug Troffiching— . 3 e turther .ordered that the — vear minimum provisions of 893.135(1){ ) are
rendatory munimum hereby 1mpascd for the sentence soecfied in this cdunt, '
letent:on of A * The Court oursuant to F.S. 947.16(3) retains jurisdiction over the defendant ,f°f review ol any
wrisdiction . Palole Commussion release order for the period of . . The requisite findings by

the Court are set forth N 2 separate order or stated on the record in open court.

f_] .

L The detendant i adjudged a habitual offender and has been sentenced 1o an extended.term in
obitue! Offender - this sentence 1n accordance with the. provisions of F.S. 775.084(4)(a). The requisite findings by
the court are set forth 'N. 3 separate order or stated on the record in open court.

| e O 1145 turiner argerea that the Defendant shall be allowed a 1otal of S€€_Next, page
i Crecit . credit for such time as he has been incarcerated prior to impcsiion of this sentence. Such credit
© rellects the foHowmg periods of incarceration loptional): ' ‘

nvcune/Concurrent 1ts turther ordered that the sentence imposed for this count shall run J consecutive
DCO"CU"?M {check one) 10 the sentence set forth 1n count abowve.
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. VIV. LEGAL STATUS AT TIME OF OFFENSE '
. (1) no restrictions (2) legal constraint w._21
:V. VICTIM INJURY '
1 Number of Scoreable Victim Injuries Degree of Injury
i none or no contact )
7 B slight or contact but nB_ penetration
L moderate or penetration
S X severe or death . 2!
‘ TOTAL POINTS 255
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* . ¢ - : . et #F !
MONICA DAVID
Commiss ioner/Chairman

. —

. : ' S - FREDERICK B. DUNPHY
; mmissioner/Vi irman

FLORIDA PAROLE COMMISSION -

2601 Blair Stone Road, Building C, Tellahasse, Florida 323992450 TENA M P o

S "RECEVED |
o Pz FEB-2 2105
" Tony Dupree DC#120528 ‘ . Co ¥
Jackson CI : CLASSIFICATION DEPT.
S - o - | JAcgl
Dear Inmate Dupree: )

February 14, 2005

TEY

As previously indicated in the correspondence dated 10/9/2002, you are no longer eligible for

parole consideration. Your minimum mandatory is not the reason you have not received an -
interview. - ' ‘

Parole ended in 1983 except for certain capital offenses. You were eligible for parole as long as
your offense of conviction was for first-degree murder, which is a'capital felony. Once you
were adjudicated guilty and convicted of a lesser included offense, second-degree murder, which
is a first degree felony, you became ineligible forparole. '

' Sincerely

] anice Britt ‘
Government Analyst I

. S | 0019
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