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PETITIONER
RESPONDENT

(a)

PETITIONER
RESPONDENT

II.

PETITIONER

RESPONDENT

QUESTIONS PRESENTED

DOES A STATE TRIAL COURT DEPRIVE A CRIMINAL DEFENDANT
OF HIS/HER CONSTITUTIONAL RIGHT TO SELF REPRESENTION
WHEN THEY DENY THE DEFENDANTS UNEQUIVOCAL REQUEST TO
REPRESENT THEMSELVES WITHOUT FIRST CONDUCTING THE
REQUIRED FARETTA INQUIRY TO DETERMINE THE FACTS OF
THE DEFENDANTS REQUEST ON THE RECORD?

answers, "VYes",

has not answered.

IS A REQUEST FOR SELF-REPRESENTATION
CONSIDERED TIMELY WHEN THAT REQUEST IS

MADE DURING THE FINAL PRETRIAL PROCEEDING,
PRIOR TO THE JURY BEING CALLED IN FOR JURY SELECTION?

answeres, "Yes",

has not answered.

DOES A CRIMINAL DEFENDANTS TRIAL COUNSEL
DEPRIVE THE DEFENDANT OF THEIR CONSTITUTIONAL
RIGHT TO THE EFFECTIVE ASSISTANCE OF COUNSEL
BY DELIBERATELY FAILING TO INVESTIGATE
(OBTAIN) EXCULPATORY EVIDENCE?

answers, "YES"

has not answered.
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IN THE SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI
Petitioner respectfully prays that a writ of certiorari issue to

reviesw in the judgment below.

OPINION BELOW
The opinion of the United States Sixth Circuit Court of Appeals

appeers et apendix B to the petition and is unpublished.



JURISDICTION

The date on which the United States Sixth Circuit Court of
Appeals decided my case uas>December 26, 2018.

A timely petition for rehearing was denied by the United
States Sixth Circuit Court of Appeals on th following date: March
6, 2019, and a copy of the order denying rehearing apears at ap-
pendix A.

The jurisdiction of this court is invoked under 28 U.S.C.

1254(1) .



CONSTITUTIONAL PROVISION INVOLVED

I. A criminal defendants right to represent himself is implicitly
guranteed by the Sixth Amendment to the United States Consti-
tution, US Const, AM VI.

IT. A criminal defendant right to an effective assistance of co-
ungsel, is implicitly guaranteed by the United States Consti-
tution, US Const, AM VI.



STATEMENT OF THE CASE

Petitianer, Leon Venegas Jr. stood trial fuice in the quhamj
County Circuit Court; City of Lansing, Michigan, before Judge =
Rosemarie Aquilina. The first jury acquited petitioner of retali-
ating ageinst a witness and deadlocked on the tuwo remeining char-
ges of domestic violence - 3rd offense and unlawful imprisonment.

At the second trial, the jury convicted petitioner of the -
remaining charges. Thé charges stemmed from a purported alterca-
tion between petitioner and his then girlfriend, Angela Baker. -
The Judge sentenced petitioner on December 8, 2014 within his -
guidelines as a hablitual Fourth offender conéurrent prison term
of 12 to 30 for unlawful imprisonment and 5 years to 200 months
. for domestic violence - 3rd, with credit for 228 days.

Petitioner and his trial attorney Damien Anthes disagreed -
strongly concerning trial strategy. Their disagreement began in -
December of 2013 and persisted throughodt both trials. The bresak-
.down of their attorney-client relationship centered on Mr. Anthes
failure to serve a subpoena signed by the Judge to obtein record-
.ings of two exculpatory jail calls betuween petitinnef and the com
plainant Angela Baker, where she sdmitted to falsely accusing pe-
titioner of the assult. See Appx. G. However, despite the Judge's
order and petitioner's repeated request for trial counsel to ob-
tain those recordings, he failed to do so.

Petitioner appealed as of right to the Michigan Court of Ap~
peals cleiming that relevant to this writ, that the trial court -
violated his Sixth Amendment right to represent himself as peti-
tioner made and unequivocal request to represent himself before

the commencement of his 2nd triasl; prior to the jury being called



for jury selection. ond trial pg.17)

In fact, petitioner made several request to represent him-
self throughout the proceedings in the triel court, due to the
attorney-client relationship breakdown. However, petitioner self
representation request were all together denied by the trial
court Judge because petitioner was not a lawyer (Arr.Sept.18,
2013, pg¥11); did not have a legal license (Motion Hearing-June
25, 2014, pg.11, 13); or have s law degree (Trial 1 - Aug. 25,
2014, pg.15) Further abusing her discretion, the trial Judge con-
cluded to FORCE unwanted counssl (Anthes) upan petitioner under
the choice of either»co—counsel or trial counsel as lead counsel,
not self representation. As the trial Judge stated (more than
once); thet she did not let people represent themselves in her
courtroaom. (Arr. Sept. 18, 2013, pg.11-12; Trial 1 - Aug. 25,
2014, pg.15). |

Petitioner also claimed in his appeal to the Michigan Court
of Appeals that trial counsel was ineffective for fasiling to in-
vestigate (obtain) the Ottowa County Jail inmete phone recordings
petitioner requested that were most relevant in a trial that hin-
ged largely on the complaintants credibility, depriving him of an
adequate defense and a fair trial.

Petitioner also raised - improper denial of substitute coun-
sel and prosecutorial misconduct for failure to correct perjured
testimony. However, petitioner abandoned these issues at the Fe-

deral level of his appeals.
' The Michigan Court of Appeals - Affirmed. See Appx. F.
Petitioner then filed a Leave to Appeal to the Michigsan

Supreme Court whom denied the Appeal., See Appx. E.



Petitioner then filed a Writ of Habeas Corpus in the United
States District Court For the mgsterh District of Michigan, South
ern Division. The District Court denied the writ, along.with his
Motion for Bond and Certificate of Appealibility. Appx. D-C.

Petitioner appealed to the United States of Court for the -
Sixth Circuit only ﬁn issues 1, 2, and 3. The Sixth Circuit de-
nied. Appx.B,. “

Petitioner then filed for a reheFring en banc in the Sixth -

|
Circuit only on issues 1 and 2. They denied it. Appx. A.|



REASONS FOR GRANTING THE WRIT

1. THE TRIAL COURT DEPRIVED PETITICHER
OF HIS CONSTITUTIDNAL RIGHT TO SELF-
REPRESENTATION WHEM IT DENIED HIS
UNEQUIVOCAL REQUEST TO REPRESENT HIMSELF
UITHOUT FIRST CONDUCTING THE REQUIRED
FARZTTA INQUIRY TO DETERMINE THE FACTS
OF PETITIONERS REQUEST ON THE RECORD,

The Sixth Circult Court of Appeals decision on petitioners self-
representation issue was-contrary to the United States Supreme Court pracedent
end an unreasonable spplication of clearly established Federsl law set forth

in Farettia v. Celifornie, 422 U.5, B05 (1974%),

in affiming, a2nd denving petitioner 2 certificate of appealability on
his aelf-representztion issue, the Sixth Circuit Court of Appeals (hersafier,
6th Cir.) stated on gg. 2 & 2 of their Unpublished Dpinion (dated Dec.. 26,

2018, Ho. 18-1648):

The state court of eppeals rejzcted this claim because
Venegas decided to proceed with counsgl at tha beginning
of his first trial and did not ‘geriously, invoke his right
to asslf-representation at the gutset of nis second trial,
Venegas, 2016 Wl 33588170, at *3, The district court
catermined that the state court of appeals ressonably
appliad Faretts and its progeny because the record macde
it clear that Venegas's request wes not serious. To the
extent Veneges argued that the trisl court had a rule
against self-representation, the district court rebuffed
that clalm by citing the trisl court's discussion
concarning self-representation at the beginning of Venegas's
first trial. Although, Vensgas now claims that the trisl
court had to conduct zome inquiry into his second reguest,
the Supreme Court has not clearly reguired = trial court
to co so when denying an untimely request., See Hill v.
Curtin, 792 F,3d 670, 678 (6th Cir. 2015).

In addressing the first part of the above statemeni by thes 6th Cir, that-
"the state court of appesls rzjected this claim bacasuse Yenagas decided to
prmcaed'with counsel at the baginning of nis first trial and did not sariously
invoke his rignt to sélf—represantaticn at the outset of his Znd triai."

(6th Cir. Unpublished Opinian, datsd Dec, 26, 2018, ko. 1A-166& 3. 2).



Petitiorer points out - that the trial court Jutdge only allowad patitioner
to procead in his first trial under co-counsel (Hybrid rep.), MOT self-
representation, but petitionsr backed cut because he was promisad that the
Ottowa County Jail inmate phone recordings would be admitted into evidence for
use in his defense - Aug, 25, 20164 T1 pg. 18, Av: 2-17. Petitioners decision
to proceed with counsal was loglcel end understandeble,

Howavar, when those recordings were still not made available by the
beginning of petitionsrs second trial, the very issue which caussd him to
request the representation of himself, was still present, Therefore petitioner
" hed no choica but to renew his request to proceed in pro se in the following
exchange betuzen petitionar and the trial court Judge:

“r. Venegast I want to fire my attorney
The Court:‘Denied,.Have 8 seat.
Mr. Venzgaa: tell, I'll represent mysslf than, how about that?

Tha Court: Have 7a>aeat, ham about that? an, yﬁu tan either behave,
sir, 1n th;s

(frial 2 ~ October 20, 2004, pg. 17).

The United States Supreme Court has held that o trial courts erronsous
denial of a defandents right to self-representation is a structural error
nacessitating sutomatic reversal and not subject to harmeless error revieus,
United »Stéteé V. snzalas-l.«:zgaez 165 L.Ed.2d 409; 548 US 140; 126 S.0t, 2557,
2564 (2006).

in édaféSSiﬁthhe secand part of the 8th Cir.'s statement thst -

’Ib@titidpeﬁ]~“diﬁ not sericusly invoke his right to eslf-representetion at the
cutset of his sscond trisl”, (6th Cir, Unpublished opinion dated Dec. 26,
2018, No. 1B-1648 Pg 2). Petitionsr must go back ito the Michigan Court of

Appeal's statement concarning this issue: "Although the trial court stated NO



finéings in support of its ruling" (...Michigan Court of Appeals, Unpublished
Opinicn, dated June 16, 2016, No. 325380 pg. 3). Hers petitioner is showing
this most Honorable court that this "opinion® became a decision based on
ASSUMPTION snd NOT FACT or in other words an unreasonabls determinstion of the
FACTS. In which the Tellowing reviswing courts sheould heve never accepted.

HMoving on to the next statement made by the 6th Cir. that - "the district
court determined that the state court of appeals reasonebly APPLIED Feretta
end its progeny because the record made it clesr that Usnegas's request was
not sericus,” (6th Cir., Unpublished Opinion, detsd Dsc. 26, 2318, Mo. 18-
1648 pg 2).

It wss HOT the Michigan Court of Appeals duty to APPLY the Faretta inguiry
or its progeny into petitionscs gﬁ@quivocal request té represent himself.

It was the "TRIAL COURTS" - Mendatory cuty to APPLY it.

Undar Michlpan cese law, once a deferdant reguests to rapresent himself

the TRIAL court MUST DETERMINE thet the reguest is {serious] uneguivomal, end

that the defendants assertion of the right to self-reprasentation is knowing,

intalligent, end voluntary. People v. Russell, %71 Mich. 182, 180; 584 NW2d

765 (2004); People v. Willisms, 470 Mich. 634, 642; 683 Nu2d 597 (2006)

fguoting Faretta v. Call, 422 U.5. 805, 835), The trial court must slso
substantially comply with MOR 6.005 by advising the defendant of the charge
sgainst him, the possible prison sentence, any mandatory minimum sentence, end
the risks of self-representstion, and by offering the defendant the
opportunity 1o consult with an attorney. Russell, 471 Mich. at 1980-191.
(People v. Hill, 282 Mich. App. 538; 553; 766 N.W.2d 17, 2009 - Jansen, P.J.

_ diéeenting}.

Tﬁéibright "Illuminated Path® paved by the Michigan court rules in which

the Mich. Court of Appeals and the Sth Dist, spoke of is totally abasent from

D



the triezl courts record of petitionsrs 2nd trial on Oct. 201, 2014; which
.raaulted in an unreassonable application of Faretis Mandatz that the trial court
must investigate a litigant's rsquest to proceed without counsel -~ Faﬁetta,;azg
at 807, 835,

Moving on to the next statement made h the 6th Cir. (pg.2) thst - "To the
extent Venegas argued thet the trisl court had a rule against ssif-
repregsantation, the district court rebuffed that claim by citing the trial
courts discussion concemning self-respresentation at the beginning of Uanegasis-
first irial.

The citing of the trial courts discussion that wse made "by the U.5. Dist,
court concerning the trial Judges rule sgainst aalfnrepreamntatién - on page 5
of their 5-14-18 daclsion is of petitioners, Sept. 18, 2013 “arraigmment.”

Not petitioners requaest Tor sslf-representation in his 1st trial.

Howsver, the Dist. Court claimed that the trisl court {Judge Aquiliné] did
not have en “unconstitutional blermket - rule" in her courtroom bacsuss she
would appoint (Hybrid) co-counsel for dafendants who wished to raprasent
themselves during trisl. This was an unresscnehle determination of the facts
by the Dist. court which was erronecusly supportesd by stancby counsel case
law. And even though standby counsel and co-counsel (Hybrid rep.) are not the
same these arguments in trying to justify the triel Jucdges blanket rule still
fail beceause -

A.) The trial Judge stated, "in MORE than one hearing®, that "she did not
allow self-representation in her courtroom”, The First time wss-

*Arraignment (30th Cir. ©o.) Sept. 18, 2013* pg. 1

; The Court: Now, I understand that you have chasen
to repressnt yourself?
- The Dafendent: Yes, (Av. 12-13.)

10



Additionally, petitioner timely ssserted his right to self-repressntation
and was unsgquivaocal @ that point (pg. 11, Lines 12, 13 & 14) and by long
'eatablished law, the trial court was to stop ell proceedings and carry out the
mendatory colloguy (under Farettsa) to ingquire inta petitioner's competency to
sct as his owun attorney. Thet did not happen end such cennot be refuted by
the record. This was "structural errar® requiring reversel of petitioner's

sentences and convictions (McKaskis v, Wignine, Supra, 177 n.8; Arizons v.

Ffulminante, 482 U.S5. 279, 309-10 (1991). All procesdings that followed from
that day forwerd must be declared null, and void, including the entire ¢econd
triasl.

{triel Judge Aquiline's blanket rule statements continuad)...

*Arrgignment (30th Cir. Co.) Seot, 18, 2013*

Linez ¥5/=-The Court: Well that dosen't happen in my courtroom unless
g§§§¥}6‘&kThg_Bourt:,dean'tflet you represent yougself

The second time the trisl Judge ststed that "she did not allou self-
representation in her courtroon®, was -
*Trisl 1 (pretfisl proceeding) Aug. 25, 2014°

Pg. 15, ~ The Court: s..00 1 = don't let peosle represent themselves in my
courtroom (Av. 24 & 25).

In the gxchanges noted sbove betusen the trisl Judge end pstitioner, there |
is no misconstruing the trisl Judge's statements mhich'vefifiésjtha FACT thast
she DID have an uncanstitutional blenket rule agsinst sslf-representetion in
" place in her courtroom.

A ¢riminal defendant's right to represent himself iz implicitly guerantoed
by the Sixﬁh.%mendmant to the United States constitution, U.5. Const., Am YIj
Feretta v. Californiae, 422 4.5. BO6, B819-820; 95 S.Ct. 2525; 45 L.Ed.2d 562
(1975) .

' Furthermcra, averytime petitioner raquaéted to represent himeelf, the trial

11



Judge violated his constitutional right to represent himself by FORCING
unwantaed counsel upon him under the choice of either co-counsel (Hybrid Rep.)
or trial counsel as lead counsel, NOT self-representation. However, at no
time during this entire case did petitioner sver request co-counsel (Hybrid
TEDR. ). _ |

8.) In order for a Court/dudge to Ysppoint co-counsel (Hybrid rep.),” it must
firast be requested by the dafendant. Uuhich is in the courts discretion to

grant or deny tha request. McKeskie v, Wiggins, 465 U.5. 168, 183, (1584),

Farastta, 422 1.8, BOS, 820 - To thrust ﬁcunsal upon the accused agalnst
his considered wish, thﬁs violates the legic of the Amendment. In such a cassz,
counsal is BOT an assistant,-ﬂﬁut 8 Master;" and 3 right to make a defense is
stripped of the personal character upon which the Amendment insists. pg. 821~
An urwented counssl 'rapresents the dafendants only through tenuos and
unacceptabla Legal Fiction'. Unless the accusad has scquiesced in-such
rapresentatieon, the defensa presaniac is not the defense guaranteed him by
the const., for, in 3 very resl sense, 1t is not his defense. See alsoc -~

Cochrene v. Palmer, 2012 U.5, Dist. LEXIS 187399 pg. 45; "Hill v. Curtin®,

792 F.3d 670, 689,
NOW patitioner will show ®WHY", the trial Judge had & blanket rule in
place in har courtroom,

*Arratgoment (Cir. Co) Sept. 18, 2013¢

. rd
Pg. 11, Liﬁa<15 ~ The Court: tell, that doesn't happen in my courtroom
Line 16 - "unlass® - are you a LAWYER, sir?

*Motion Hearing (Cir. Go) June 25, 2014*

A //V :
Pg. 11, Liﬁ%ﬂga‘- The Court: Sir, here's the thinp. You want to

Line 26 - \ drive the bus without a "Legal Licensa.”
Pg. 13, LIng"14— The Court: you wanting to orive the bus without &
Line 15 -~ ' license,

#Trial 1 (pretrisl proceeding) Aug. 25, 20146

12



Pg. 15 Liﬁmr@ﬂﬁ~ and you €0 not have s "LAW DEGREEY and 1
Line-25 -7 {don't let people represent themselves in my courtroom,
: letc.)...[.)

Ths above exchanges betwsen the trizl Judge and patitioner show 3 prova,
exactly "WHY" the teial Sudge had a hlankat rule in place in her courtroom,
which is all the more an unconstltutional violstisn of patitionerts or anyone's
right to self-rapresentaticn.

The United Statss Supreme court has held that: the defendant'e "technical
lzgal knowledge' may simply not ba considered a basisi?cr datermining the
propristy of an aéeertsd right to self-representstion ~ Feretts pg, 836, s
macde it clear that the defendants tech. Legal ¥nowledge is not relevent to the
determinetion whether he is compstent to waive his right to the determination
whether he is compat2nt o walve his right to counsel, and we emphasized that
although the defendant may conduct his oun defense ultimately to his own

detriment, his choice must e honored - Gadinaz v, Moran, 509 .S, 389, 400,

Vet, it is undeniably clear thet the triasl Judge in this cass alsg asbused
her discretion (more than once), when shs improperly invoked pestitioner lack
of tech. Legal knowledge as a ground for denying his constitutionsl right to
reprasent himself, |

"Nonethelees, es noted previsusly, the trisl court made no inguiry into
defendants nssertion of the right to self-representaticn. Hithout making any
inquiry, 1t wes IMPOSSIBLE for the trisl court to ascertain whether defendant
was sseking to uneguivocally, knowingly, intelligently, and voluntarily waive
his right to an attorney. By summarily substituting its oun decision for that
of defendant -- whether for the sske of expedisncy or for some other reason --
the triel court effectively foreclosed any considaration of &efendents sssertion
of the right to procesed pro ea; naver resching the serits of his request, If

our trial courts are to be allowed to simply deny criminal defendants -

13



requasts there will be little meaning laft in the Sixth Amendment right to
self-rapressntation under fargtta, or in HMichigans constitutional guerantise
that s litigant in the courts of this State may defend his sult...in his oun
proper person....Const., 1963, art 1 §13. (Psople v. Hill, 282 Mich. App.
538; 766 H.4.2d 17, 2009 Jmnsen, P.J. dissenting).

14



REASDONS FOR GRANTING THE WRIT

(a) A REOUEST FOR SELF REPRESENTATION IS
(CONSIDERED) TIMELY-WHEN THE REQUEST
IS MADZ DURING THE FINAL PRETRIAL
PROCEEDING; PRICR 7O THE JURY BEING
CALLED IN FOR JURY SELECTION.

THERE EXIST A CONFLICT IN THE CIRCUIT COURTS PERTAINING TO THE AFPPLICATION OF

I0

1A -~ AS TO-WHEM A SELF REPRESEMTATION REQUEST IS CONSIDERED

TIMZLY. THIS COURT IS BEING CALLED UPCN TO DEFINITIVELY DECIDE THIS MATTER.
In effirming the Michigan Court of fAppeals and the U.5. District Court the
Bth Cir. added their own personal non-record supporting Vfacte® aé tn why the
C.G.A. was correct end should be affirmed.
This resulted in 2 decision that was an unceascnable determinetion of the
"facts” in light of the record fects that clearly show the trial courts ruling

to deny paiitionsr his unenuis
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The &th Cir. relisd on Hill v, Curtin, 7592 F.3d 870, 678 (&th Cir, 2015),

where Hill's triel Judge denied his request - stating con the record: "Hot st

this time”, Implicating

‘...'3

that this last ainuts decision to represent himsalf
would have ceused z delay in the trisl proceeding; and was thersfors untimely.

Houwsver, in distinguishing the "FACTS* fraom pstitioners case and that of
Hills, Petitionzre "™risl court staited N0 Findings in support of its ruling®,
(4ichinan Court of Appesls, Unpublished Opinion, deted June 16, 2016, Mo,
325380 pg. 3).

There was NO record FACTS to suppart the trial court/Judpe ever took the
position that petitionars reguest was “untimely”. This conetitutes an
unfaasanabla application of non-existing facts and therefore the fth cir.
dacision to deny petitioner for such resson es untimely should be reversed,

In Hill v, Curtin, 2013 U.8, APP, LEXIS 26115 (6th cir. 2013) where the




Sixth Circult granted Hill 2 writ of Hebees Corsus they stated: "although the
Supreme Court has yet to elaborate on the exact point at which s request for
szlf-repraszntation is no longer timely®, "this court snd our sister éuurts have
hald that a request far self-repressntation IS timely if it is sade prior to the
time the jury is sslected and sworn in - and jeopardy atteches - unless the
prosecution can demonstrate that the request is merely s delay téctic. {Hill

at pg 7) See Roberds v, Ress, 789 F.2d 379, 383 (6th Cir. 1986); see alsc

United States v. Bankoff, 613 F.3d 358, 373 (3rd Cir. 2010); {(pg.B) United

States v. Young, 237 F.3d 1352, 1354 (11th Cir, 2002); United States v. Smith,

780 F.2d 810, 811 (9th Cir, 1986); Chapman v. United Stetes, 553 F.2d 886, 887

{5th Cir, 1977); United States sx. rel. Maldonade v. Denng, 348 F.2d 12, 16

{2nd Cir. 1965).

Then the Sixth Circuit changed its course 2 years later in Hill v. Curtin;

752 F.3d 670, 678 (6th Cir, 2015), in sccordance with People v. Hill, 4EBS Mich.

212 (2009) in uwhich the ORDER of the Michigan Suprame Court held: that the
Wayne Circuit county denying the request for self-representation "at this time*
did not deny the defandant his constitutional right to self-representation
whare the defendants raguest was not timely and granting the request "at that
moment® would have disrupted, unduly'incanveniencad snd burdensd the

administration of the courts business. People v, Russall, %71 Mich, 182, 190;

684 N,W.2d 745 (2004).

The reference of "at this time” came from when the trial Judge denied Hill's
requast on the first day of his trial and Hill informed the trisl court that he
wantad to represent himself Yas potential jurnrs ware on their way up ta the
courtroom.” Although minutes prior to Hills reguest the trisl court esked if
there ware any issuee or motlons to address in which Hill's court apnointed

counszl rEplied -~ "Nat at this time", sssentially waiving Hillls Final pretrial
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Huwever, Kill argued in his appasle that the jury had not been sslescted

wen he meads the rzouset to resresent himeelf.  An in contradicting es the

decisizne that the Sixth Circu re, the Michigan Supreme Uourt also

o
| iadd
cf
G
i
]

contradgicts thelr prior decision of their then governing procedurasl ruls st

forth on the timeliness of 8 self-representation reguest in People v, Anderson,

ES HMich. Aom. 317 (1875) - Overview: In reasching its decision, the zourt
comsigared defondants cleim that it wes peversible arror for ¢hs trial court

to refuse to permit defendant to discharge his sttornay grior to the selsction

of the jury and o proceed with the trisl representing himself, The court held
that becauss defendants regusst to discherge his sttornsy wes sccompanied by an

-

ungouivacal statement that defendent desired to represent himself, the tris

court vicleted defendants constitutionsl snd statutory richis under Michigen
Const., art 1 § 13 (1963) Mich, Comp. Laws § 763.1 by its Tailure to hono

dafendants recuest; Outcome, reversed conviction remsnded for s new trisl.

(ROTE: WCR 6.005(D) or (£) wsiver of counsel ~ has MO time parameters.).
o thers is undeniably too much confusion; alct of contradictions in this

State slone. And, therz is 2 definite solit botusen the Federsl Courts on the

Justice Bernice B5.D., in hzr dissent in - Hill v. Curtin, 732 ¢

h
=
@

(2015), identifims that numerous courts are misinterpreting and misapplying

Fargiias clding, that a procsdural rule on the timeliness of = self-
representation reguest has never baan set iin Michigan.

"Beyond this looee limit, the Faretta court did not address timelinees.
Indesd, tinlng was one of the unenswered concerns that vexed the dissenting
Justice Blackmun, Justice Blackmun reised @ series of guestions on how the

right to self-representation would operate in practice, including: "How soon
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in the criminal procesding's must o defendsnt decide betwsen proceeding by
counsel or pro sa? Must he be allowed to switch in mid-trisl? (Faretta,

422 U.5. at B52 Blackmun, J., dissenting).” (Hill v, Curtin, 792 F.3d 670,

679, 2015. Bernice, B.D.J.; dissenting).

"Tai) the extsnt the Michigan Supreme Court relied on the timing of Hill's
request to support its conclusion that Hill's canstitutiunal right to
represent himeelf was not violated by the trial courts failure to eddress
whether Hill's request was intelligently end voluntarily mede, that sonclusion is
an unreasonable application of Faretta and its progeny”. (Hill v. Curtin, 782
F.3d 670, 682, 2015, Bernice, B.D.J., dissenting).

"The resscn being is because TIMING is not eszential to Faretta's
principal holding, which is that a trial ccurt may not constitutionally FORCE

8 lawyer on a defendant who intslligently and voluntarily choose's to waive

his right to counsel and represent himsaslf.” (Hill v, Curtin, 792 F.3d 670,
682, 2M35, Bernics, B8.D.J., dissenting).

"The case law relled upon by the majority also tends to support this
conclusion, For instance, the majority derive's its asssrtion that Faretta's
holding necessarily incer#erates 2 loose timing element by selectively quctingv'

from tha Ninth Clircuits decision in Marshsll v. Taylor, 395 F.3d 1058 (9th Cir.

2085). Marshall chserved: Supreme Court precedent regarding the permissable
timing of @ Farette reguest is scarce. WO Supreme Court cass HAS directly
addrassed the TIMING of a recuest for self-representaticn. However, the
holding in Faretts indirectly incorporated 2 timely element”....

“Thus, the Supreme Court incorporeted the facts of Faretta into its
tolding. Accordingly, the holding may be read to requirs s court to grent a
Faretta request when the reguest occur's "weeks hefeore trisl.” Houwaever, the

holding does HOT define when such a request would bscome untimely.”
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"NOWHERE in the Ferstte decision did the Supreme Court explicity state that a
dafendants sslf-representation rsguest must be granted if and only if it comes
"well or wesks" before trial. As FACTUAL end LEGAL MATTER this cannot he the

casa®. (Hill v. Curtin, 757 F.3d 670, 687, 2015, Bernice, B.D.J., dissenting),

As previcusly stated in petitioners case the trial court made no inguiry

inta his uneguivocal reguest to represent himself. In Peopls v, Hill, 282

Mich. App. 538, 557, 2008, In the dissenting opinion - Janssn, P.J., stated:
»sothe trial courts fallure to csnaidér defendant'’s request to rapresent
himsalf was tantamount to e wrongful denisl of his right to rapresent himsalf,
Both, thz fellure to considar s rscueat to proceszd prc‘sa and the wrongful
denial uf_a raguest to proczed pro se achisve ths same rasult; both sclions
im;rcgarly forscloss s defendants conmstituticnal right to self-reprasznteticn,
Sea Faretta, 422 U.5. at 317, 819-820. T s=e N0 m@aﬁingful diffarsnse betusan
the twuc. Bsztause the triel courts wholesale feilurs to consider dafendants
reguest io procead without counsel in this case was tantamount to s wrongful
denial of the right, I conclude thal structural srror occurad and sutomatic

revarsal ls reculred. Conzales - Lopzz, 548 U.S. at 150; McKeskle v, Wiggins,

LES U.5. 188, 177 n 2; 104 S5.Ct. Shky 79 L.Ed,2d 122 (1984)(nvsarving that the
denial of tha right to szelf-rzpresentation "is not emenable tc 'harmlsss srror!
analysis®™ and that “{t}ﬁe right is either respected or denied, its deprivation

cznnot be harmless®),”(People v, Hill, 282 Mich. Apn. 538, 557; 786 N.&.2d 17,

2008, lanszn, P.J., dissenting).
"A criminal defsndants right to rsprasent himsslf is implicitly
guarantesd by the Sixth Amendsent to the United Staotes Constitution, 4% Ceonet,

A Vi: farmtts v, Galifornia, 422 U.s, 806, B15-820; 95 S.Ct. 2325; 45 L.id.2d

'562'(ﬁ975), and explicitly guaranteed by the Michigan Constitution and

Michigan Statutory Law, Const 1963, art 1 § 13; MCL 763.1. The right to
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defend is personzl®, and its therzfore "the defendant... mﬁc must be free
personslly to decide whether in his sarticular case counsel is ¢o his
adventags... [Allthough he may conduct hiz own defanss ultimstely to his ouwn
detriment, his chelee must be honored cut of 'that respsct for the individusl
which is the lifeblood of the law.'" Farettas, 422 14,5, et 824 (citetion
omittes).” (People v. Hill, 282 Mich. App. 538, 552-553; 766 ¥.W.2d 17,
2009. Jansen, P.J., dissenting). |

r

3

Faretta v, Czlifornis, 422 .5, 806, the Farsita court quoted -

Thomas Paine: "Eithsr party...hes s NATURAL right to plesd his own cauge; this
right is coneistent with safety, thsrefore it is retained; bui“tha parties may
not be able, ... tﬁarefare the civil right of plezding by proxy, that is, by s
counsal, is an appendage to the naturel right [of self-renresentation]....”
Thamas Peine on 2 8111 of Rights, 1777, rearinted in 1 Swertz 316, (Farette v.
Celifornia, 422 U.S. B06; 9% S,Ct. 2525, 45 L.Ed.2d 562 1975).

Pstitioner asserts that it is not 2 privilegs, for a person who is mentally
competent to olead their own cese, but s Hatursl Right, end that they should
never be denied thelr Natural Right anly to have it stripped from them and
justified under the "assumpticn® that their reauset wes not "serious®, or to
“assume® that Person,would disrupt, unduly inconvenisnce, and burden the court
and the sdministration of the courts business®, or for thsir request hbeing
"untimely®, or for any reeson without first inguiring into the FACTS of that
persons reguest to represent themself, 2t that very mament ~ on the record, so
thet the record will support the determinations and decisions made - in
concern to that persons reguest.

To deny e‘aerﬁan their Constitutional and Naturasl Right for such
assumptionis, or without sny inguiry, would be detrimentsl and a miscarriage of

justice.
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Which is 21l the more reasons for having our Constitution and & peonle ar
government whe ars sworn to de everything in their power to uphold our iights
and reflect justice. |

Fetitioner uwes erranéausly deprived of his constitutional and natural
right to rapra2sent himself and therefore he asks and prays for this most
Honoreble Court to grant him & writ of certiorari, and to rasverse his

convictions and sentences, and remand his case hack to the trisl court for a’

new trial,



REASONS FOR GRAMTING THE WRIT

11, _ TRIAL COUNEZL DEPRIVED PETITIONER OF
HIS CONSTITUTIONAL RIGHT TO THE SFFECTIVE
ASSISTANCE DF COUNSEL BY DELIRERATELY
FAILING TO INVESTIGATE (OBTAIN)
EXCULPATORY EVIDENCE,

The Sixth Circuit Court of Appeals declsionlon petitioners ineffective
assistance of counasl lssue was erronecus and involved an unreasonable
application of cléarly metablished Federal lew set forth by this courtin
Strickland v. Washington (citation omittad).

In affirming, and denying patitioner & certificate of appesalability on his
self-representation issus, the Sixth Circuit Court of Appeals (hereafter, 6th
Cir.) stated on pg. 3 of their Unpublished Opinicon (dated Dac. 26, 2MA, Ho.
18-1668):

And the state court of sppesls rejected the inzffective
assistance claim because "[clounsel's decision to not

use the Ottowa County phone calls to prevent the jury

from lesrning that [Vensges] was incarcsrated on cther
charges constituted trial strategy.” Id. Even assuming

that counsel performed deficiently by failing to obtain
those recording's, \Venegas cannot show he suffered prejudics,
For one, although the victim said that she reported Venegas
as payback, that statement does not necessarily mean -

that she fabriceted her allegaticns. And while she sald that
Yenzgas did not hit her, she did say that he put his hands
on her, so her statements would not undermine his
convictions - especially when considered in light of the
victim's other statements regarding the incident at issue
and the injuries she suffersd. Becsuss Venegas cannot

show prejudics, reasonabls jurists would not debate the
district court's denizl of this claim.

In Stricklend v, Washington, 466 U.S5. 668, 6§37

R cenvicted defendant's claim that counsels assistsnce wes so
defzctive as to require reversal of a conviction.,.has two
components. First, the defendant must show that counsels
performance was deficient. This requires shawing that counssl
made errors so serisus that counsel was not functioning as

the counsel gueranteed the defendant by the Sixth Amendment.
Second, the dafendant must show that the deficient performsnce
prejudiced the defense. This renquires showing that counsels
errors were so sericus as to deprive the defendent of

Db
B
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a fair trisl, 2 trisl whosaz result is relisble. Unless
2 dafendant makes both showing's, it cannot be said that
the conviction...resulted from s braakdown in the
advarsary process that renders the result unreliable.

In gddrassing the first part of Stricklends reguirement, petiticner points
to trizl counsele deficient performance where: counsel failed to investigate
{obtain) the OTTGWA county jail (heresfter, Q.E.J.j recording's despite
patiticners repested requests on - Apr. 14, 2014 pg. 8, June 25, 2014 pg. 9,
10 & 12, Trisl 1 - Aug. 25, 2016 pg. 10 Av. 24 & 25 pg. 11 Av. 1-9 pg. 13, 17
18 *; trial counsels own words in acknowleding his awarsness of the 0.C.J.
recording’s being axculpatory in the pretrisl procesdings of petitionera first
Trisl on - Aug. 25, 2016 pg. 13 - Av, 13, 14 &2 21 #; and ths Trial Judge's
direct orders for trizl counsal to obtain the 0.C.J. recording's - via
subposna: ses Appx. G, Apr. 14, 2014 pg. 8, June 25, 2014 og. § Av. 21-24,
Trial 1 - Bug. 25, 2014 pg. 14 Av, 2-§ 4% pg. 18 Av. 2-10,

The above evidence identifies (shows and proves) that trial counsels
performance wes daficiant,

In part two Qf'thﬁ Strickland rzquirement - petiticner is required to show
that counsels performance prejudiced the defense.

To begin with, petitioner needs te point to the following exchanges
betuean trial counsel and the trisl court Judge (Trial 1 pretrial procesding).
ﬁﬁ; ANTHES [triasl Caunsallq,..”a subpoena Tor., 1 indiceted to him that there
are Rules of Evidence that keep jurors from heasring that anvindiviéual iz in
custodﬁ?cn something else end has been charged with somathing else”...[.]
{Trial 1 pretriel proceeding - Aug. 25, 204 pg. 7).

The following exchange is in concern to the INGHAMuﬁnsunty Jeil phong
czll recordings the procecutor used, whom trial counsel helped REDACT.

MR. ARTHES: "iie have went ~- and Ms, Pulda went to SXTREME MEASURES to remgve
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ARY reference to INCARCERATION, any possibility of penalty, et cetera, from

any phons call recerding that she wants to use...{.] (Trial 1 pretrisl
proceeding - Aug. 25, 204 pg. 7).

Tha prosecutor - Ma, Pulda, made the following statements in her exchanga
with tha trisel court Judge. MS. SULDA: ..."and showad him, as he mentioned,

PARTS that ARE overly prejudicial to the dafendant, that being DTHER places

whare he LAS INCARCERATED, 'penaltiss may exist in THAT CASE, NON-RELEUANT
issues from those as to provide defendant a fair trisl ;m this mattar, and
Mr, Anthes...shmn? calls, the REDACTED phone cells., HE WAS THERE to raview
the evidence and put ALDT of work into this case. I confirm that.,” (Trial i
érstrial procesding ~ Aug. 25, 2014 pg. 8).

Ressonebly, Trial counsel eould and should hays REDACTED eny menticn of
IﬁCARCERRTIGN; other charges; etc., from the (Dttows) 0.C.3, recardings just
88 hs went through EXTREME MEASURES in hzlping the prosecutor do with the
recordings she used zgainst the defonsga,

And desplte trial counsels new/second excuse, the trial Judge ordered
trial sbuﬁaml to obtaln the 0,C.J. recerdings sgsin for 2 third time ~ THE
COURT: "The only thing ws con do is make sure they're asvaileble and sez if we
cen get them. That's all. See if you can get that., MR, ANTHES: Cartainly
will, Your Homor. THE COURT: Dkay. Do you 8till have the subpoena?

MR, ANTHES: I do, Your Honcr, THE COURT: Okay., Just see if ue can get it.
If not, I can sign 8 new one. Wa'll see if they're avsilable or ever were
available, I don't know, Sir, but certainly you can ask, If that's the route
you choos2 to ga, we hava -~ the witness and that's the best evidence under
the bast svidence rule. How, 1f she lies, we don't have the tape, but we're
going to try to get it for you, okay? THE DEFENDANT: Yes, ma'am.” (Trial 3}

pretrial proceeding - Aug. 25, 2014 pg. 18 Av. 2-16).
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Howsver, triel caunssl failgﬁ to Fulfill his duty and comply with the trial
Judges order to obtain the 0.0.J. recordings., And in pstitioners AFFIDAVIT,
petiticner suears under the penalty of perjury - that: "Immedistely upon
entering the courtroom before the commercemsnt (pretrial proceeding) of my
second trial on Cctober 20, 2016. 1 asked my trial counsel - Damisn Anthes
{PETM38) if he had got the (0.C.J.) recordings? 1In response, he hent close to
me and whispered that he had confirmed what the prosecutor {Pulda) said ...
and that "the (0.C.J.) recordings have besen destroyed”...[.] See Appx. H.

The fact that petiticner felt that he could not trust trial counsal
{Anthes), haunted petition=r, and avgptually led him to per=sonally write s
letter to the 0.C.J. whila fresh ocut éf quarantine from the Saginaw Corr.
Facility (under ths F.0.1.A. - eventhough petiticner was not part of the
public). 0.C.J. Perscnnel - Scott Brovent wrote petitioner back informing him
that the recordings were put on a C.D., the fee was $10, and that it was ready
for pick up, See Appx. I,

Additionally, petitioner gave the infarmaticn to his mother, His mother
then picked up a certified copy of the recordings on C.D, from the 0.C.J. and
sent it to petltioners then appellate attorneoy - Jegueline McCann @ SADD,

Instsad of the C.0.A. granting petitioners Motion for an Evidentiary
Hearing, thay made the recordings part of the record for purposesz of his
appeal. See dppr. J.

Counsel has a duty to make reascnable investigations or to maka a
reasonabla decision that makes particular investigations unnsccessary -
Stricklend at 691,

Ms., Baker's testimany alona was the besis for probable ceuse. If trial
counsel hsd used the 0.C.J. recordings to discredit her testimony then there

is NO crime of domestlc violence,



Likewise, Under - Unlawful Imprisonmant MOLS 750.349h a person commits the
crime of unlawful imprizocnment {F he or she knowingly rzetrains anaother person
under any of the fbllamiﬁg circunstances: (C) the person wss restreined to
fascilitate the commizsion as enother Felony.

Ms. Baker admittsd in her tzstimony ot getitiaﬂsrs preliminary eranmination

SEVEN times -~ pg. 12 fBv. 25: "I had the kay." fage 13 fv, 2-4: The key chaine--

"he didn't know T had the key.® S0, I COULD HAVE LEST WHENEVER T WANTED.®

Cause he did get out the cer to smoke & cigerette with somebodv... Av. 13: -

"I had the key", Av, 18.., - "HE DIDN'T EVEN KO I HAD THE KEY.! Page 20

Rv. 1: T == "I had the key." "I could hsve left whenever I mahtad?.

(Preliminery Exemination - Vol I of II, Aug. 25, 2M3) And on pg. 46 Av. 10:

"I had -- 1 had the kay to the CAR THE WHOLE TIME".., Page 48 fv. Zk: "WD. I

had the kay the UHOLE TIME®. (Preliminery €xemiration - VYol TI of II, Seot. 5,

2m3}.
The following exchenge iz of the 0.C.J. recordings between the petitisner -
[#¥r. Venegas], and Ms, Raker about the ellegations at issue in this cazs:
Petitioner: I didn't put my hands on you, that!s my point.,
Ma. Baker: It's still the threat with you in my face like that,
its scary.
Petiticnez? S0 you sre going to helo...the Lansing Police send me
tn prison beceuse you got your finger stitche up?
Me. Baker: Yup.
Petitioner: You're fuckin wrong as hell ya,
Mg. Haker: Naw, just call it peybeck for my dismonds and my car.
(This excerpted porticn begine at apgpx. minute 10:01 on July 1%,\2013 made .
from the 0.C.2. to 517-882-6174),

And in the secand call they agsin discussed the avening in question:
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Petitioner: Okay but, did I put my hands on you though?
Just ensuer the gquestion, did I put my hands on you?
Ms. Baker: NO you didn't hit me.
Petitioner: That ain't what I'm talking about man.
Ms, Baker: Yesah you put your hands on me, but N0 you didn't
hit me. VYou didn't punch me, slap me, choke me, pull my hair,
or push me. NO you didn't do NOMNE of those things - but
you put your hends on me.
Petitioner: "The ONLY time I put my hands on you is when you
started kicking me and I was blocking your kicks, and I
might have grabbsd your pants leg, or ankle, you kicked
me about 20 or 30 times."
Ms. Baker: (leughs) Hah, naw "I only kicked you shout & or
5 times".
Petiticner: Yaah but I didn't beat your ass or physically .
asszault you, \
Ma. Beker® Yesh BUT you dut my finger.
Petitioner: You cut your own finger, the keys were in my
handsa, and you snatched the keys cut "my" hand, if you
wouldn't have snatched the keys out my hands out @y
hands you wouldn't have cut your finger, you snatched
the keys out my hands, thats how your finger got cut.”
Ms. Baker: YEAH but I still had to get stitches.
Petitioner: Veah. 0.K mhatevér.
(This excerpted portion begins at appx. minute 6:14 on July 15, 2M3 made from
the 0.C.J. to 517-B62-6174).

Tha'exchanges in the C.C.J. recordings between petitioner and Ms. Baker was
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exculpatory evidence that N0 COMMISSION of enother felony ~ “domestic violance"
took place. 0Or in other words there can be NC crime of Unlawful Imoriscrment
without the crime of domestic violence.,

Because trisl counsel felled investigste the 0.C.J. recording's that would
have discredited the case of domestic violerce, the nrosscutor was allousd to
procesd with the charge of Unlawful Imprisonment,

The above Tacts show and prove that petitizners trisl counsals FAILURE T0O
IMVESTIGATE (obtain) the 0.C.J. recordings prejudiced the defense and deprived
pet tiansr of a fair trisl, a trizl in which petitiocrers conviction resulted
from the breakdoun in the adversary process that renders the result unrelisble.

To further show and prove that trial counsels performence prejudiced the
defense, "thes [petitioner) must show that there is a3 reasonable nrobability
that, but for counsels unprofessiocnal srrors, the result of the sroceesding
would hava been different. A reascnsble probsbility is a probability
sufficient to undermine confidence in the cutcome.” - Strickland at 65k,

In a trial that hinged on Me. Sakers cradibility, her own words in the
0.C.3. records were exculpatscry were she sémiééad that petitioner did KOT hit
her, etc., contrary %o the sesaultive allsgetions she teatified o 2t both
trisls,

Had those recordings been INVESTIGATED: obtained, listened to, redacted
(the unneccessary Tants), entered into evidence, and played for the jury to
haar, the outcomz of petitioners 1st trial (most carteinly) would have been_‘
different.

Hecause petitionars firet trisl ended in 2 deadlocked jury - with 9 not
gullty end 3 guilty verdicts (dus to Ms, Eakara‘ccnatanﬁ recanting and
wavering testimony) without the 0.0.3. racardihgﬂ thare is a r=asonable

probability that additionally, the 0Q.C.2, recordings would have tipped tha
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the scales in petitioners favor by convincing the jury as 8 wholz that
petitloner was NOT guilty e led to 5 complete acguittsl.

hersfare, the decislon for trisl counsel not %o investigste (obtailn) the

- g

0.C.J. recordings cennot be desmed "roasonable or anything close to drial
stratagy.

In like manner counsel should sver be sllowed to shizle themselves behing
the trial strategy umbrells or the megic words of trisl strategy only to
deprive a person who could possibly bé innccent, of their life and/or liberty.

The Sixth Amendment not only guarantess the effective sssistance of
couneel, but alse under the confrontation clause, petitioner had gvery right
to confront his accusor with sny end all exculpatory evidence availanls.

Trial counsels fellurs to IMVESTIGATE (obtain) the 0.0.3. recordings
“resulted in actuel and subwfantial disadvantage to the coursz of [petitioners)
dafense -~ Ses Stricklﬁnd; 485 U,S. 6RZ,

However, petiticnr has met all requiremants by this court in Strickland,
whouwing and proving that he was deprived of his constitutionsl right to have
the effective assistance of counsel, end the right to a2 fair tﬁial.

Therefore petitioner aa&z and grayz for this most Honorsble Court to grant
him a writ of certicreri, 2nd %o reversze his convictione and szntences, and

ramand his case back to the trisl zsourt for 2 new triml,

ole)



I.

(a)

CONCLUSTION
Petitioner was erronecusly deprived of his constitutional right to
reprazant himself and the Sixth Circuit Court of Agpeals has decided sn
important Federal question pertaining to this issus in petitioners case in

8 way that conflicts with this Courts decision in Faretts v. Californis,

422 1.5, BDG and therefore petitisner réspectfully asks end prays for this
mnst Honorable Court to grant him s writ of certioreri.

ihen a self-representation request ie conasidered timesly - is cart@iniy
an important guestion of Federal law that hos not, but should be settled by
this Court, thich is 1ikewise,'a comoelling encugh reason for this most
Honorable Court to grent petitioner 2 writ of certiorari. As petiticner
asserts that his unequivocal request wss timely.

Petitioner was deprived of his constituticnal right to the effactive
azgistance of counsel and a fair trial and the Sixth Circuit Caourt of
Appeals has decided an important Federal guestion pertaining to this issue
in petitianers case in a way that conflicts with this Courts decision in

Stricklend v. Washington, 466 U.S, 668 and therefors petitioner respectfully

asks and prays for this most Honorable Court to grant him s writ of

Respectfully submitied |
== NG T 22,22
Leon VYensgas-<r.
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