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QUESTION(S) PRESENTED

I. IS MICHIGAN'S STATUTE, MCL 600.2963(8) UNCONSTITUTIONAL ON
ITS FACE and/or AS APPLIED .TO THIS PETITIONER, AS VIOLATING THE

RIGHT OF ACCESS 7O COURTS AND TO PETITION FOR REDRESS; UWHERE IT

COMMANDS THAT MICHIGAN COURT CLERKS SHALL NOT ACCEPT FOR FILING A
CIVIL ACTION OR APPEAL, IF THE PRISONER LITIGANT OWES OUTSTANDING
FEES OR COSTS FROM PRIOR UNRELATED LITIGATION; NOTWITHSTANDING THE
PRISONER LITIGANTS (Petitioner) HAVING CLEARLY DEMONSTRATED A
FINANGCIAL INABILITY TO PAY PAST, PRESENT OR FUTURE FEES/COSTS; AND
WHERE THE CLERK OR A JUDGE DOES NOT EVEN REVIEW/CONSIDER A MOTION

TO WAIVE/SUSPEND FEES AND COSTS; OR THE PRISONER LITIGANTS

INDIGENCY AND INABILITY TD PAY "OUTSTANDING" FEES/COSTS?

Petitioner says: VES
Respondents say: Remained mute/indifferent
Other Federzl Courts gsay: YES

IY. DOES STRICT APPLICATION OF MCL 600.2963(8) ON ITS FACE

and/or  AS APPLIED T0 THIS PETITIONER, VIOLATE THE u.s.
CONSTITUTION'S DUE PROCESS AND/CR EQUAL PROTECTIONS CLAUSES, 1IN

ITS STRICT APPLICATION, WHEN FAILING TO TAKE INTO ACCOUNT A~
PRISONER LITIGANTS PROVEN INABILITY T0 PAY "OUTSTANDING"

FEES/CQSTS"UMED TO PRIOR LITIGATION?

Petitioner aéys: YES
‘Respondents say: Remained mute/indifferent
Dther Federel Courts say: YES

ITY. ' DDOES MCL 600.2963(8) ON ITS FACE and/or AS APFLIED,
UNCONSTITUTIONALLY "DISCRIMINATE" WHEN DIRECTED SOLELY AGAINST

"PRISONERS," AND WHERE A RICH PRISONER, OR NON-PRISONER CAN PAY

FEES/COSTS AND GAIN  ACCESS TO A MICHIGAN COURT, BUT A»}"PUUR"

PRISONER CTANNOT, DUE SOLELY 7O FINANEIAL“CDNSIDERATIDNS?

Petitidner says YES
Respandents say: " Remained mute/indifferent
Dther Fsderal Csurts say: YES

IV. IS MCL 600.2963(8) TO BE READ IN PARA MATERIA WITH MCL
€00.2963(7), IN ORDER TO SATISFY CONSTITUTIONAL EDICTS; WHERE A

PRISONER LITIGANT CAN DEMONSTRATE INABILITY TO PAY PAST, PRESENT.

OR FUTURE FEES/COSTS?

Petitioner says: VES
Respondents say: Remained mute/indiffarent
Other Federal Courts say: VYES

V. IS MCL 600.2963(8) IN CONSTITUTIONAL CONFLICT WITH MCL
600.2963(7); 600.2529(5); and Michigan Court Rule (MCR) 2.002(F),
CONCERNING WAIVER OR SUSPENSION OF FEES?

Petitioner ssys: YES
Respondents say: Remeined mute/indifferent

*/ Formerly MCR 2.002(D).
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LIST OF PARTIES

{1 All parties appear in the caption of the case on the cover page..

[X] All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

-
.

STATE OF MICHIGAN;

MICH. STATE LEGISLATURE;

3. DANA NESSEL, Mich. Attornsy General;
4. GRETCHEN WHITMER, Mich. Governor;

5. MICH. SUPREME COURT:

6. INGER Z. MEYER, MSC Daputy Clark
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IN THE

SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix
the petition and is

[ ] reported at ; or,

[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '

The opinion of the United States district court appears at Appendix

to
the petition and is

[ ] reported at ; Or,

[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. : '

[X] For cases from state courts:

PO e —— ——

Thare wes no dacislon on tha marits from tha highest stats court

‘{#lch. Suprama Court). )Rathar, :?a Msg D:p:ti c1:r:;33n @ LETTE
6 20 (App'x "A"), summarily rsjecte retu

g::i:iaééﬁ's Compiaint for Superintanding Control, and MOTION to

gaive/suspend feas (App'x A(1-2)). The basls for the |

rajactian/return was.EEg now challsnged statas statute, MCL

600.2963(8), (App'x "A"). 0On 6/17/20 the same. Deputy Clark

th‘

rejectsd and rsturnad to Patitionar hls MOTION for RECONSIDERATION

{App'x B-B{1)), which challenged thes constitutionallity pf tha
réjeC'lnn/rafurﬂ of tha initial Motian to Walve/Suspend Faas.

" Again, the Deputy Clerk invoked the now challengaed atats statute,

MCL 600.2963(8), for sola raasan that Patitloner ouwes "putstending"
feas from prioé iitigetiaon, =sven though he clearly demcna*ratad by
affldavit snd certificate of prissn account, that hs Eag no asssta
or monesy to pay off the fess frem prier litigation. The initisl
MOTION to Weive/Suspend Fess 1s ettachad herato as App'x "D"; and
tha MOTION for Raconsidaration 13 attached as ‘App'x wgw, , .
THE CLERK'S LETTER'S of §/1/20 and 6/17/20 ara "ElﬂﬁhTﬂﬂﬂﬁﬂér" for
purpase of invoking this Court's certiorari jurlsdictlon. raurnskv
ohio, 360 U.S. 252, 256-57 (1959), .
m———— T - ST e T

— o B



JURISDICTION

[ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ 1 No petition for rehearing was timely filed in rriy case.

[ 1 A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: ., and a copy of the
order denying rehearing appears at Appendix '

~

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A :

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[x] For cases from state courts:

6/1/20

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix _A

(X Ag }%gl/elg petition for rehearing was thereafter denied on the following date:
and a copy of the order denying rehearing
appears at Appendix B ! hv

\
[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including WA (date) on ___N/A (date) in
A Application No. A . Petition is TIMELY without extension.
?§

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).

§ ,\17 Mich. Sup. Ct: ; underlying AGC#: 20-0107. USSC Certiorari = -
L. “iriadiction: 28 USC-$™T257(a): USSC Rule 10(c); Burns v Ohio, 360 US 252, 256~ €7
- 857 (1959)(A clerks letter summarily refusing to Fﬂ"'ée an indigents case due to
FEE considerations is a “"FINAL ORDER/JUDGMENT") See Clerks Letters of 6/1/20 &
6/17/20 [EXHIBITS "A", "B"], 1lnvoKkin 2963(8) Petiticner is

g
: challengiﬁ'g'Tﬁ—VALIDITY/CDNSTITUTIGNALITY of 600. 2963(8) The MSC Deputy Clerk

has refused to allow me ACCESS to file in the Court, because I have nc money to
pay off outstanding fee's owed from other ;gnrelated litigation. ‘

-Fa



CONSTITUTIONMAL AND ST&IUTUR!MEBQVISIDNS_INVULVEQ

. U.S. CONSTITUTION:

A,

Am I - "Congrsss shall make no law ... prohibiting the free exercise ... of
... the right ... to petition thz Government for a redress of grisvances."

Am XIV, § 1 - "No state shall make or enforce any law which shall abridgs
the privileges or smmunitiss of citizens of the United States; nor shall any
Stata deprive any person of 1life, liberty, cr property, without due process of
lau; nor deny to any person within its jurisdiction the equal protection of the
laws."

Bm IX -'Thé’enumeratinn in ths Constitution, of certain rights, shall not be
‘construed to deny or disparage others retained by the people.

Art. III, § 1 - "The judicial Powsr of the United States shall be vestad in
one Supreme Court, and in such inferior courts as the Congress may from time to
the ordain and establish.”

Art. III, § 2, cl.2 - "In all cases ... in which a Stats shall be Party, the
Supreme Court shall have original jurisdiction. In 21l other casas before
mentioned, the Supreme Court shall have appellate jurisdictionm, both as to Law
and Fact, with such exceptions, and under such regulations as the Congress shall
make." ' : :

Art. VI, cl.2 - "This Constitution, and the Laws of the United States which
shall bz made in Pursusnce thereof; ... shall bz the Supreme Lew of the Land; and
the judges in every state shall bs bound thereby, any thing in the Constitution

or Lews of any stats to the contrary notwithstanding.™ 059) _.cR
FEDERAL STATUTES: : _ 2525 5 A ¥ OTTLIR
) 7 0 “_5- ect&O co® aoug
o onisy t © QDG“E 3 ca
ui‘ s VY 43{59 3 o xror?
appdy BTiet ¢

-~

28 U.S.C. § 1257(a)- "Final judgments or decrees rendersd by the highest
court of & State in which a decision could be had, may be reviewed by the Supreme
Court by Writ of Certiorari ... where the validity of a statute_of any statz is
Jdrawn in question on the ground of its being repugnant to the Constitution ... cor
Laus of the United States." ¢ - -~ e

58 U.5.C. § 1651(a) - "The Supreme Court may issue ...all writs necessary or
appropriste in aid of their respective jurisdictions and egreesable tao the usagss
and principles of law.” "(b) - An slternate writ or rule nisi may be issued by =
Justice or judge of a court which hes jurisdiction.”

28 U.S.C. § 2403(h) - "In any action, suit, or proceeding in & court of the
United States to which a Stats or any egency, officer, or employee thersof is not
a,barty, wherain the‘constitutipnalitx of any statute of that state affecting the
public interest is draun intc gquestion, the court shall certify such fact to the
nttorney Genaral of the State, and shall permit the state to intervenz for
presentation of evidence, if evidence is otherwlse admissible in the case, and




for argument on the guestion of constitutlon=iity. The State shall, subject to
the appliceble provisions of law, have the rights of a party and be subject to
all liabilities of a party as to court costs to extent nscessary for a propar
presentation of the facts and law relating to the gusstlon of constitutionality."

MICHIGAN“CDNSTITUTIUN;W1963

Art 1, § 2 - "No person shall be denied the squel protectlon of the laus;

nor shall any person be deniad the enjoyment of his civil or political rights or

be discriminatad against in the exercise thersof because of religion, race, color
or natursl origin.V

Art. 1, § 2 - "The People have the right peacefully ... to pestition the
government fur radress of grievances."

Art. 1, § 17 - "No parson shall ba compslled in any criminal case to ... be

deprived of life, liberty, or property, without due process of law. The right of

8ll individuals ,.. to fair and just treatment in the course of legislative and.
executive investigations and hearings shall rot bs infringed.”

MICHIGAN CUHPILED LAWS - STATUTES:

MCL 600.2525(5) - "The court shall order sny of the fees prescribed in this
saction waived.or suspended, in whole or in part, upon a showing by affidavit of
indigency or 1Qability to pay."

MCL 600.2963(7) - "... However, this section shall not prohibit & prisoner
from commencing a civil sction or filing an appeal in a civil action if the
prisoner has no asse2ts and no means by which toc pay the initiel partiasl filing
fea. If the court, pursuant to court rule, walves or suspeénds the payment of
fees and costs in-an action described in subsaction (1) becauss the prisoner has
no assats snd no means by which to pay the initial partial filing fee, tha court
shall arder  the fees and costs to b2 paid by the priscner in the manner provided
in this szction when the raason for the walver or suspension no longer exists."

MCL 600.2963(8) - "A prisomer uho has failed to pay outstanding fees and
costs as requirsd under this ssction shall not commenc2 a2 new clvil action or
appeal until the outstanding f=z2s and costs hsve been paid."

MICHIGAN COURT RULE:

MCR 2.002(F), [former subsection (D)] - "If a party shows by gx parte

/\\"

A
N

affidavit or otherwisas that he or she is unable hecsuse of indigsncy to pay fess

and costa, the court shall order those fees and costs either walved or suspended
until the conclusion ef the litigation.”

-8a-



STATEMENT OF THE CASE

This patiticn Is __LIMITED _ TO CHALLENGING ONLY THE

CONSTITUTIONALITY OF A SPECIFIC STATE STATUTE, namely Mich.

Complled iesw (MCL) 600.2963(8).

Petitioner assarts said statute is both unconstitutional an

its face, and/or 2s 2pplied to your indigent Petitiaon=sr, and all.

similarly situsted Michigan prisoner's who are indigant, unable to
pay ‘'"outstanding" fess/costs, and have attempted <to clearly
demonstrate indigency, but are none the less summarily rejecteq by

Michigan court clerk's, pursuant te their ongoing practice of

sfrictly invoking MCL 600.2963(8), as an absolute bar to accessing

the court; all said and done by tha Michigan clerk's without the
clerk or s judgs of a court having even reviswsd and considered a
motion to Qaive/suspend fées/ccsts, with affidavit of indigency
and certificate of prisoner accounf.,

Such 4is arbitrary, capricious, discriminafory, and a clsar
violéfion of Michigzn prisoner's (Petitioner's) ’constitﬁtianal
rights of access to courts,’td petiticn Far‘redressg due process,

and equal protectlon undar the lsuw.

Petitioner DOES NOT CHALLENGE OR LITIGATE his claim against

the Mich. Attorney Grievance Commissicn (AGC), that was attempted

to be filed and decided‘ by  the Michigan Supreme Court, oan

Complaint for Supsrintending Control. Michael Ward v AGC, Bt al.,

MSC _ ; AGC# 20-0107.

Becauss the MSC Clerk never assigned a case number; and nevar
filed his motion to waive/suspend fees, or the accompanying

complsint for superintending control, that was sauthorized under

e e e r——y T T —T o

-9- b



Mich. Court Rule (MCR) 9.122(A)(2), there was no decision on the
merits of fhe motion or complaint. Howeﬁer, the MSC Deputy Clerk
Inger Z. Meyer's LETTER oF REJECTIQN, due to owing outstanding
fes's, invoking the challenged statuts, MCL 600.2963(8), is to bhe
caonsiderad a EFINAL JUDGMENT, for jurisdictiomal purpose in being

able to contest the statute on Petition for a Writ of Certiorari.

Sse, Burns v 0Ohia, 360 U.S5. 252, 256-57 (1959).

The causs of actlon commencad mhén Asst Attorney's General
employad by the Mich. Atfurﬁey General's 0Office, committad perjqry
and suborned perjury, Qhen filing with thé Uu.s. Diétrict Court;”
kncﬁn tc be falsified affidavits, ths.ccntents of which diégctiyv
concerned materlal issues of faét, in the fedéral habaas corpus

action of Werd v Wolfenharger, #2:03-cv-72701 (AJT), which

concernad Pstitioner's legitimate_"liberty inte:gsts".h Petitioner
filed a8 grievance against said attofnay's with:tHE'AGB. The AGC
refused toc open a file and invsétigate.' Petitioner'sivggég
recaursé uﬁder Michigan 1law, was +to file =& cdmplaint for
éuperintending control, against the AGC, pursuant to MCR
9.122(A)(2); and he rightly attemptaed to do so.
| Becsuse the ccmplaint for supérintending control 1is not at
issue here, Petitiacner does nat prnQide fhis Court with a2 copy.
However, Petitioner believes the MSC Clerk has retained a copy.
Also, should this Ccﬁrt require a copy, on instructien or order,
he will promptly provide. }
On 5/21/20 Pstitionar did mall 4o the MSC Clerk for

processing, an original of his MOTION to waiva or suspend 100% of

-0g-



filing/entry/motion fees, w/affidavit of indigency, and
certificaté‘>uf prison account, App'x "D"; together with his
cémplaint'for superintenﬁing control, brief in support, appendix,
and notice of haaring; all of wﬁich met +the Court's raquirements.‘.
See, cover letter, w/Certificate/Proof of Service theraon, App'x
HCII. . ‘

Thz motion and cbmplaint were received by the MSC Deputy Ele;k
in a timely manner, on 5/28/20‘(A2Eix7"A(1),(2)“); howsver, the
MSC Deputy Cle2rk summarily rejected fhe attempted filing, invcking
the now challenged staté statute, MCL 600.2963(8), in e :quh
letter, dated 6/1/20 (AEE?X‘"A")-

Petitioner sought a timely rsconsideration, and on 6/9/20,
mailed his MOTION for RECONSIDERATION dirsctsd to the MSC CHIEF
JUSTICE, s=sking superiﬁtending contrci err fhé rejescting Depufy
Clerk, Inger Z. Meyser. That motionm was recelved by the MSC
Clark's O0Office on 6/15/20 (égg;é "g(1)"). The motion ,fpr.

reconsideration uwas Egver gressnted'ta-the Chief Justice; rasther

tﬁe 'sahe Deputy Clerk (Inger Z. Meyzr), again circumvented
judiciesl revisu, and summarily rejécted and returned tc Pstitionar
hiév.matianv for reconsidaraficn; with another :fcrm letter datad
6/17/20 (Aﬁpfx "Bn), invoking MCL 600.2963(8), agsin asssrtiﬁg
"putstanding" fees ocuwed.

Petitioner has attsched a copy of his MOTION for

RECONSIDERATION herzto, as App'x "E".

«9bh-



REASONS FOR GRANTING THE PETITION

The Michigen Supreme Court, through actions/omissions of its
.Deputy Clerk, have decided an important question of federal lauw,
‘that has not bean, but should be, settled by this Court; and, has
~decidéd an important federal question in & way that conflicts with
relevant decisions of this Court. USSC Rule 10(e). |

.,'Eqrsuant to USSC Rule 29.&4(c), Petitioner recités-that.éa
U.S.C. § 2403(b) may apply. As stated in the Proof nf,Se:Vice, 
the Michigan Attornsy General has been served.

Petitioner is specifically challenging fhé;
cnnstitutionality (facially gnd as applied), of Michigan's
statute, MCL 600.2963(8), that, on its face prohibits all court .
plerk‘; in the State of Michigan, from accapfing foriiéiégg;‘any.
prisonsr civil bompiaint; ﬁlgading; pétitibn, opfappea1, if (aé

your Petitioner does here), there are gutstanding fee's oued from

other previcus 1litigation in any court in the State of Michigan;
gven if the 4pris?ner (Petitiqnar) has clearly demonstrated by
motion, affidavit, and certificaté of prison account, that he is

indigent/dsstituté, having absolutely no financlal wmeans or

abllitg, to pay any past, current, or future fes, in his attempt
to s8xercise  his constitutional right of “"access" and to
"patition". The autcmatic bar is discriminatory, when 2 rich
prisnﬁer or Qgg—prisoﬁer can access Michigan'é courts, bhut a ggg£<
prisoner éénnat. Such violates fundamental rights, embodied
within thé U.S. Const., Am 1 (access to court, to pestition), Am 14

(due process, equal protection); Art. 6, €l.2 (supremacy cléuse)}“
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Mich., Const., Art. I, §8 2 (discrimimation, equal protection), 3
(access to court, to petition for redress), 17 (due procéss, fair
& equal treathant)ﬁ and several holdings of this Supreme Court,
such @s, but not limited to, Burns v QOhio, 360 U.S. 252 (1959);
Bnddie v Connecticut, 401 U.S. 371 (1971). See additional case
law, infra,

At léast one federal judge  has opined that 22;5'

constitutionel challenge '%3 R;EE FOR THIS SUPREME COURT!'S

it AR S P i -

SCRUTINY. Judge Richard Enslen indicated that he was "trnuhled"
by Michigan's practice. QBridges v Colletts, 2008 U.S. Dist. LEXISA'
58, at *7 n.3; 2008 WL 53771, at *3 n.3 (WD Mich., 1/2/2008):

",,. the court is nevertheless troubled that this prisoner,
and gthers 1ike him, appear to be indigent and appear to
have lewsuits dismissed due +to FEE BALANCES uwhich they
cannot cure glven. their ”1nd1cénc¥.. Should this pattern
persist, then eventually the U.S5, Suprems Court would be
OBLIGED to sddress why defendant judge’: - _providin
EQUAL ACCESS TUﬂTHEkCUURTS TUMINDIGENT”PRISUNERS " '

See also, Colemen v Grapholm, 2008 U.S. Dist. LEXTS 89060, at *6 (ED
Mich.)(citing positively Juage Eﬁslen's comment in Bridges). “
Despite the obvious that MCL 600.2963(8) conflicts with the "spirit and
intent" of MCL 600.2529(5); MCL 600.2963(7); and Mich. Court Rule (MCR)
2.002(?), all 1evel's.af Michigan court's, including the Miﬁh. Supreme Court
consistently and strictly ‘adhere to the sutomatic bar of MCL 600.2963(8),
without question, uwithout consideration or application of MCL 600.2963(7),
and/or MCR 2.002(&),’ur a prisoners (Petitioner's) inability to pay (indigenca);

1) Here, Petitioner's motion to waive or suspend entry/filing and

outstending fee's, are hut even reviewed by _any judge of any court, or their
clerk. In Michigan, tha practice of ths clerk's 1is to' initially check the

computer to see if "outstanding" fee's are owed; and if so, the complaint,
petition, or eppeal, together with the motion to waive/suspend fees, is returped
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to the prisaner (Péfitioner) with the clerk's rejection letter.
Sze, the rejection letters of MSC Deputy Clerk, Inger Z. Meyer,
attached hereto, as App'x "A", “ﬁ“.A And see, motion to
waive/suspend fees, with attachments, ﬂ&glé ngr, attempted to be-
filed, considered and ruled upon in tha Mich. Supreme Court,'ﬁut
wes summarily réjected by the MSC Deputy Clerk, Inger Z. Meyer,
without consideration, pursuant to the challanged MCL 600.2963(8).

2) On 6/1/20 the MSC Deputy Clerk summarily rejected and
returned Petitlioner's complaint for superintending control, and
his motion to waive/suspend fees (App'x "A-A(2)"); and on 6/17/20
summarily rejected and returnad to Petitioner his motion for\
reconside:g}ioh; elt., that the Chilef Justice exercise’
superintending cgﬁtrcl over Deputy Clerk Inger Z. ﬁeyer (ﬂEE;éH"B-'
8(1)"). Tha instant Petition for a urit of Certiorari is mads
timely. |

The challenged MCLAEUD.ZQBB(B), provides:

"A PRISONER who has failed to pay outstanding fees and costs

as ‘?EEET?ZE under this section shall not commence & new

civil action or sppeal until the outstanding fees and costs

have heen paid,"

MCL 600.2963(7), provides:

"... However, this section shall not prohibit =z prisoner
from commencing a civil action or filing an sppeal in =&
civil action if the prisoner has no assets and no means by
wuhich to pay the initial partial filing fee. If the court,
pursuant to court rule, waives or suspends the payment of
fees and costs in an action described in subsection (1)
because the prisoner has no assets and no means by which to
pay the inltisl partisl filing fee, the court shsll order
the fees and costs to be paid by the prisomer in the mamner
provided in this section when the reasson for the waiver or
suspension no longer exists."
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MCR 2.002(F), provides:

"If a party shows by gx parte affidavit or otheruise that he
.or she is unsble because of indigency to pay fees and costs,
the court shall order those fzes and costs either walved or
suspended untll the conclusion of the litigastion.”

(former § 0)°

THE PROBLEM I5: That Michigan Court's end their Clerk's who

screaen incoming complaeints, petitions and appeals, DO NOT read MCL

600.2963582 IN PARA MATERIA with MCL 600.2963(7) as correctly
pointed out by Judge Enslen in Bridges, supra., 2008 U.S. Diét.
LEXIS 58, at *7: |
"MCL 600.2963(7) allows state court judges tc weive the
rejection of sults brought by indigent prisoners with unpaid

balances uwhere such a rejection would violate their
constitutional rights." '

"MCL 600.2963(8) "must be read in pera materia with MCL
600.2963(7) to presasrve the constitutionality of the statute
by permitting the otate court to waive the § 600.2963(8)
practice when it would result in a violation of indigent
suitors constitutional rights to sesk appellate and habeas
reviesw." '

Further, MCL 600.2529(5), provides that "The cou:t shall ordar
any fees prescribed in this section waived or suspended, in uwhole
or.in ﬁart; upon 2 showing by affidavifvaf indigenéy or inability

-to0 pay." | |
There hés been but a_singie Micﬁigah Supreme Court Justice, mhn'agrées'

with Federal Judge Enslen's troubling cancern sst forth in Bridges

v Conllette, supra, Tha dissentiﬁq<oginicn‘cf MSC Justice Kelly,

3., in Askeis v DOC, 482 Mich 1040 (2008), had this to say:

"The issuz in thls case is whefher the Courtiof Appeals
practice of rafusing to asllow prisoners to commsnce new

appeals until they have pald outstanding fees and costs is
constitutional. It appsars tﬁ;%'::;‘;;ﬁ?%i;;‘f;“@;;;?;}ent
with MCL 600.2963(8), which provides that 'A prisoner who
has failed to pay outstanding fees and costs as reguired
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under this section shall not commeznce a new civil action or
appeal until the outstanding fess and costs have been paid.'
However, THIS STATUTE COULD BE UNCONSTITUTIONAL beceuse it
prevents a pesrson from having access to the courts.

Plaintiff claims he is indigent. If indigent, he is
unable to pay back fees and costs. VYat, this statute
prevents him from accessing the courts untll he pays back
fees and costs. Hemce, he is in & Catch-22. He cannot pay
the outstanding fees unth'ﬁS’EEEET?EE‘?he necessary funds,
and he cannot file a new appeal until he pays the
outstanding fees. ) :

In an unpublished opinion out of the U.S. District
Court, Western District of Michigan, Judge Richard Enslen
indicated that he was troubled by this practice. pBridges v
Collette, 2008 U.S. Dist. LEXIS 58,.at *7 n.3, 2008 WL
53771, at *3 n.3 (WD Mich., 1/2/08). I believe this Court
should grent leave to asppeal. UWe should consider Eggyher it
is unconstitutional to dismiss an appeal for failure to pay
outstanding fees when a plaintiff can show that he is

"

NG sEﬂ .

It would appsar the Sixth Circuit agrees with jUdgé Enslen in.

Bridges, supra.,; and Justica Kelly's dissent 1in Agkew, supra,
See, Clifton v Carpentsr, 775 F 3d 760, 762-63 (CA6
2014)(Tennzsse2e could not constitutionally raqui;e an inmate to

pay putstanding cnsts'aﬁd fees before he could seek reviesw of the

ravocation of his parsle). Lewis v DODC, 232 Mich App 5§75, 579-80
(1998) affirms this position, "The procedure set forth in MCR

2.002(D) essures that a complainant will not be denled access to

the courts on the basis of his indigsnce,"” citing tc:walls v DOC,

447 Mich 415, 419 (1994).

Here, the HMich. Supreme Court's Deputy Clerk, Inger Z. Meyer tulce
summarily rejected Petitioﬁer's attempt to access that Court. The

rejections were in letter format, and inveked MCL 600.2963(8), as

resson for doing so. Such form letter acts as a FINAL JUDGMENT.

Ses, Burns v 0Ohio, 360 U.S. 252, 256-57 (1959)(0n certiorari, the
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U,S. Supreme Court in 2n ocpinlon hy'marreh, CH. 3;, expressing thé

vigzws of 6 members of tha Court, treated the Ohio Supreme Court

QEERK'S FOGRM LETTER that summarily rsjected the attempted appeal

for reason of fallure to_ filing fes, as a FINAL JUDGMENT OF

o,
the Supreme Court of 0Ohio within the meéning of 28 uU.S.C. § 1257,
which requires a final judgment &8s a pra;reﬁuisita of reviesw by
the U.S. Supreme Court);

With that said, <the 1mpcrténca of the right of access to the
éoufts to incercerated individuals 1s evident and can hardly. be

overstated:

"The right +o fils for legsl redress in the courts is as
valuable tc 3 prisoner as to any other citizen. Indeed, for
the prisoner it is more valuable. In as much -as one
convicted. of & serious crime end imprisonment usually is
divested of the franchise the right to file a court actian
stands ... es his most 'fundamental political right, because
praservative of all rights.'"

'Hudsun v McMillian, SDS‘U.S. 1, 15 (1992)(Blackmen, J., ccncurrihg

in tha judgmesnt).

"Within the residuum of libérty retained by prisoners are

freedoms ;denti?ied in the First Amendment to the Constitution ...

the freedom to petition thsirg_government for a .redress of

grievances, @.g., Johnseon v Avery, 393 U.S. 483, 485 (19695.

While the exercise of thesa frsedcoms may of course bé resgulated

and constrainsd by their custoedians, they may not be obliterated

either actively or passively ... The 'uzll-sstablished! right of
access to the courts ... is one of thesz aspects of liberty that

states must affirmatively protect. See, Burns v 0Ohig, 360 U.S.

252, 257-58 (1959)(requiring states to waive filing fees for

indigant prisoners).
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Prisoner's have a fundamantal right of access to the courts
and the sttendant right to petition for a redress of grlevances.
U.S5. Const., Am 1; Mich. Const., Art 1, § 3; Leuwis v Casax,:518

U.5. 343, 350 (1996); and see, Lgveys v Metro. Pub. Defender's

Qffice, 73 F Appx 792, 794 (CA6 2003); Ward v Dyks, 58 F 3d 271,

275 (CA6 1995): Glover v DOC, 1999 Mich App LEXIS 2504, at *9.

Th2 court in Jechn L. v Adams, 969 F 2d 228, 232 (CA6 1992),
RTINS M ARRSANERREDT
reaffirmed that "The Court in Bognds v Smith, 430 U.S5. B17, B23
ERRETRORERAT, m ) )
(1977) reiterated its holding in Wglff v McDomngll, 418 U.S. 539
(1974), that the right of access axtznds to civil ;1ghts acticns."
., - e <

"The right of access to tha courts, upon which Johnson v Avery,

393 U.S. 483 (1969) was premised, is founded in the Dus Process

Clause and insures that NO PERSON will bs denied tha oppertunity
RO SRR [== i it

to present to the judiciary sllegations concerning violations ﬁf

fundamantal constitutional rights. UWolff v MchhnelL, supra., 418

U.S., at 579. Thus, the Court held that the right of access to

courts extends beyond habeas ccrpué petitians 23  civil rights -

actions." Adams, supras., 969 F 2d, at 232, "... States may not

gerect barriers that 4mpqga the right of access of incarcerated

gersuna." Id., at 235.
In Thaddeus-X v Blatter, 175 F 3d 378, 391 (CA6 1999), the
CORERIECTENR w5 AMERERA TR0

court said: "It is well established that prisoner's have a

gonstitutignal right of access to the courts. lLewis v Casey,

supra., 518 U.S., at 354-55; Bounds v Smith, supra., 430 U.5., at

821-24; Berryman v Riemer, 150 F 3d 561, 567 (CA6 19398)("It has

long been recognized that the lswful resort to the courts is part

of the First Amendment right to petition tha government for s
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redrass of grievances."). Sga also, Ehristogher v Harbury, 536

u.s. 403, 415 & fn.2 (2002).

"A prisoner's right of access to the court's extends to diresct

app2als, habeas corpus applications, and EéyIE RIGHTS CLAIMS.,"

Thaddeus-X v Blatter, suprse., 175 F 3d, at 391.

In the oft cited to "access" case of Bounds v Smith, suprs.,
the U.S. Suprems Court anndun:ed that prisoner's have a

"fundamentel Egnstitutinnal right of access to the courts."

Bounds, at 821, "In order +to prevent 'effectively foreclosad
SISO R

access' INDIGENT PRISONERS MUST BE ALLDwEﬁ T0 FILE appeals and

habeas corpus petiticné without peyment of dockast f=es.” Id., at

[ =]

g22, 825, "The right of access extends to CIVIL ACTIONS." Id.,,

at B23, 825, 827, 833, "But the costs of protecting a

constitutional right CANNOGT gyST£FV ;ﬁs totél DENIAL." Id., at
825. "As this Court has 'cunsistantly‘emﬁhasized,ﬂ?habeas corpus
and CIVIL RIGHTS ACTIONS are of 'fundémentai impartance ... in our
constitutional schem2; because +thzy directly proteet our most
valusd rights. Johnson v Avery, supra., 393 U.5., 8t 4L8S; Wolff v
MecDonnell, supra., 418 U.5., at 579."

In Ross v Moffit, 417 U.5. 600, 611 (1974), this Court said:

"Unfalrness results only if indigants are sgingled out by the

states and denied meaningful access fo the aggellate system

because of <their POVERTY." States must "assure the indigent

dafendant =&an adequste opportunity to present his claims fairly.

Id., =at 616, "'[Mleaningful access' to the courts 1is the
touchstone." Id., 2t 611, 612, 615.

oo SCSESSCssaEZTsZoces



bgtitioner is a state prisoner, currently unsmploved and
without funds or means of access funds with which to pay any

portion of any fee, He is truly dasstitute; vyet has a

 ad

constitutional RIGHT OF ACCESS to the Court. u.sS. EdﬁSt., Am 1,

SRR Gah  cnh  Cece
14; Mich. Const. 1963, art. 1, §§ 2, 3, 17. Sge, Petitloner's
accompanying Motion for Lesve to proczsd iFP; and see, Moticn to
Waive/Suspend fee's, with affidsvit and certificate of priscn“
account, submitted, but summarily rejected by the MSC Deputy
Clerk, citing MCL 600.2963(8), without considaration of
Petitioner's 1ndigéncy. Copy attached hereto as App'x "C".

The right of access to the courts 1is a "fundamental persnhal

right," and +thus & law trammeling upon that right should be

examinad with strict scrutiny. Sea, B.4., ng@er v \la, States Bd.

of Elections, 383 U.S. 663, 670 (1996)(holding strict scrutliny

appliad where th2 right 4invelved was "fundamantal,!" even though
tha class of persons affected was otherwiss non-sdspect).

The Suprems Court in Boddie v Connecticut, 401 U.S. 371 (1971)

concludad that DUE PROCESS did prohibit a State from denying,

sclely because of inability to pay, ACCESS to its courts. Boddie

was an action challenging requirements for payment of the caurt.
feas and costs for service of process that restricted their access
to the courts in an effocrt to bring an acticﬁ'fcr divarce. Thus,
the 'Caurt held thaf- a Stete court .not, consistent with thg

nbligations imposed on it by the DUE PROCESS CLAU§£ cf the

Fsurteenth Amendment, pre-smpt the right to dissolve this 1legal

relationship without affording gll citizens access to the means it

had prescribed for dolng so.
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In short, the Boddie Court's majority opinion by Harlen, J.,

held that & State denies dge Erocesg of law to INDIGENT PERSDNS
under the Fourtsanth Amendment, by refusing ta permit tham to

bring [civil] actions except on payment of court fess end service

of process costs which they are UNABLE TO PAY. And see, Tennessee

v Lane, 541 U.5, 509, 523 (2004)(The Dus Process Clauss also

requireas the States to afford certain civil litigaqts a

"meeningful opportunity 22_>33 heard" by removing obstacles +to
their full particiﬁation in judiclal proceedings.).

Tﬁe' EgUAL PROTECTION CLAUSE of the Bonstitﬁtion stipulates
thet "[nla State shall ... deny Qithin its jurisdiction the aqusl
protection of the lauws® .and these protections apply =qually
against =scts of State Governments and thé Federal chernmentf .
U.S. Cemst., Am 14, § 1; Bolling v Sharpe, 347 U.S. 437, 500
(1954); U.S. v Pa:adisa; vth u.s. 149, 166 n.16 (1987). - 1In

Boddie, Justice pBrennan, 2. concurred on thz ground that
RN TR K

Il

while denying Iindigents access to the courts for non-payment of a.

fee 1s & denial of due procass, it is slso = denial of EQUAL

PROTECTION of the laws, and NO DISTINCTION CAN BE DRAWN HBETWEEN

DIVORCE SUITS AND OTHER ACTIONS. See also, Burms v Ohio, 360 U.S.
SRR AR o R == RASREERTE

252 (1959)(holding that a State cannot require an indigent to pay

e filing fee before being sllowed to appeel in aone of its courts);

Bullock v Carter, 405 U.S. 134 (1972); M.L.B. v S.,L.J., 519 u.s.

102 (199€6); Ross v Moffit, 417 U.S. 600, 611 (1974)(unfairness

results 1if indigents are singled out by the States and denied

meaningful access to the appellats system because af their
AT WD

PQVERTY) .
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Under these egual protection principles, "'all persons
~subjected to ... legislstion shall be treated alike, under 1like

circumstances and conditions, both 1a the privileges conferred and

in the 1liabilities imposad.'" Enguist v Jr. Dept; of Agric., 553

U.S. 591, 602 (2008).

In Christopher v Harbury, 536 U.S. 403, 413 (2002), this Court

said "In deniel-of-access cases challenging fees that POOR

pleintiff's cannot gfford to pay, the object 1s an an order

requiring wajver of a fee to open thas courthouse door for desired

l1itigation ...". Finally, in Tessmer v Granholm, 333 F 3d 683,

g98 (CA6 2003), the court citing to Burms v Ohio, supre., 360 U.S.

at 257, reaffirmed that "Once the GStatz chooses to ‘establish
appellate raview .;. it may not foreclose ipndigents from apcassltc
ANY PHASE of that procedure bscausez aof thair PDUE&L&.“ Furthér,

"Appellatz process must be fair and may not be implemented in a

mannar that discriminatas based on indigéncy." Tesamer, at 700,
Here, the State of Michigan chosz +to establish appellate

reviszuw, from =& bdecisiah of the Michigan Attorney Grievance

Commission,vby way aof Cémplaint for Superintending Control, under

Mich. Court Rule (MECR) 9.122(RA)(2).

e aw i mmas e o em e e S

DUE _PROCESS: MCL 600.2963(8) also clesrly viclates the
constitutional right +to Due Process of Law. The Fourtesnth

pAmandment forbids a state to "... deprive any person of 1ife,
liberty, or property, without dua process of lauw." U.s. Const.,i
Am XIV, § 1. As such, procsdural due precess extends to the

deprivation of interests encompassed by the Fourtaenth Amendment's
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protection of 1liberty and property. Bd. of Regents v Roth, 408
uU.s. 564, 570 (1972). When protected interests are ;mplicated,
procedural due process guaranteeé the right tc some hsa;ing. Id.,
at 570-71. "Inmetes are entitled %o use the court process .td
vindicate fundamental cnnstitutiuﬁal rights ..." |Leuwis v Casey,

supra., 518 U.5., at 355; Bounds v Smith, supra., 430 U.S., at
& .

g22-23. At 1least some procedure is due to inmates claiming
indigence. Under MCL 600,2963, inhates not able to -pay thé
initial fee wilthin 21 days cannot file and ﬁave no hearing.
Barring the petition>afAthe government for redress of grisvances
through a filing f=2e statute is a deprivation of pfocedural due
process, Patitioner retains & protected interest. Seeg,

"Statement aof Casa," supra., p. 9

EQUAL PRGTEC?IGN{ MCL 600.2963(B) viglaztes a prisoner's
(Petitioner's) right to Egual Prcfectinn under thsALau. The Equal-
Protzction Clause of the Fourteenth Amendment dicféias'-that no
state shall "deny to any person within its jurisdicfion the equal
pratectien of the laws." U.S. Const., Am XIV, § 1. The right of
access to courts is a "fundamental perscnal right," and thus a Iam
trammeling upon that right should be examined with strict

gerutiny.  Sse, e.g., Harper v \a. State Bd; of Electicns, 383

U.S. 663, 670 (1966)(halding strict scrutiny applied whsre the
right involved was "fundamental," =sven though the class of persons.

affected was otherwiss nan-suspsct); Skinner v Oklahama, 316 U.S5.

535, 541-43 (1942)(same). Given =access to courts is a3

"fundamental" right to which prisonmer's =njoy, Bounds v Smith,:

supra. ; strict scrutiny of MCL 600.2963(B) is therefore warranted.

-10k-



Because the statutz impedes a fundamental right, and because ét
the very 1least it allous Michigén courts .tc refusz entr& toc
indigent grisuner's such as your Petitioner hare, it violates
Equal Protecticon rights of these inmates. See, Harggé, sugfa.,
383 U.S., at 668 (holding that cuhditihning'the right to vote in‘
state elections on ability to p:y.is "invidious" discriminatioﬁ
denying Equal Protection). 1In additicn, MCL 600.2963(8) denies a
nrisaner's'righf of access to courts. Because the stats's means
of achieving its intarest of reducing frivolous 1litigaticn is not
narrcwly tailored, MCL GDD 2863(8) fails the strict scrutiny test
and is_unconstitufianal.

-E;;n if a classification cnncérns a'Egg-suspact class, the -
claésification still must pass rstionsl bésis scrutiny to comport

with the FEaoual Protection (Clausse. See, City of Clehurna v

Cleburne Living Cir., Inc,, 473 U.S. 432, 440 (1985)(hslding |

parmit requirements only for group homes housing the mentally
disabled failad the rational basis test). This statuta da=s not
pass even ratiomnal basis review.. With access to courts, the léu.

requir=s that "([wlhen an appeal is afforded, ... it’ caﬁnnt ba
granted tc some litigants and capriciously or arbitrarily deni= ad

t5 others without violating the Equal Protaction Clause." Lindsex.

v Normat, 405 U.S. 56, 77 (1972). . The Lindssy Court hesld that a
double-baond raquirement 'nnly. for tenants  wilshing +to appeal
geviction decisions viulatéd Equél IPrbtebticn becauss of “the
"substantiai barrier" to appeal raised against only one class of
litigants. _2&, at 79, "For [tﬁe poor], as a practical matter,

appeal 1s foreclosed, no metter how meritorious thelr casa may

ba." Id. The Court held the discrimination against tenants was
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"arbitrary and irrationasl," flunking =2ven ths rational basis test.
See, ;g% The barrier created by MCL 600.2963(8) only for inmates
i1s even mors substantial thsn the tenants' double appeal bond.
Michigan has e large maasura of control aver inmates' finances.
The stete controls opportunities to obtaln work, which, i&f
obtained, is at prison wages, (i.e., .17¢ per day 4in most
instances). The state also requires inmatzs to purchase many
necessifies of iife at'market rates. These circumstances are a

legitimate incident of incarceration, but alsa make MCL

600.2963(8) arbitrary and irrationsl.

Finally, MCL 600.2963(8) conflicts with <+the "spirit and
intent" of MCL 600.2963(7), 600.2529(5), and MCR 2.DDZ%E).
This Court should exsrcise its power to examin2 immedistely

the clear-cut 1issus af law presented; and appolnt counsel for

further proceseédings and briafing, etc.
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*

CONCLUSION

Legel counsel should be sppointed to rapresant this indigent
prissner in further briefing, ete.; snd ...

The petition for a writ of certiorari éhould be granted.

Find & declare MCL 600.2963(8) unconstitutional on its face and/or
as applied to Fetitionar, and/or ®ll Michigan prisoners similarly
situatad.

' Respectfully submitted,

Ve LA M/

Michael Ward #128267

Date: 7//7/20

%ugm,w%o//a; a1/20
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