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IN THE UNITED STATES COURT OF APPEALS

FOR THE ELEVENTH CIRCUIT 41%2&6%wa B
o

No. 19-14799-G

: | peg”
ROBERT WILLIAM MOYNIHAN,
_ Petifioner-Appellant,
versus |
SECRETARY, DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,
| Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

ORDER:
To merit a certificate of appealability, appellant must show that reasonable jurists would

find debatable both (1) the merits of an underlying claim, and (2) the procedural issues that he
secks to raise. See 28 U.S.C. § 2253(c)(2); Slack v. McDaniel, 529 U.S. 473, 478 (2000).
Appellam's motion for a certlﬁcate of appealability is DENIED because he failed to make the
requisite showing. |

/s/ Charles R. Wilson
UNITED STATES CIRCUIT JUDGE
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1IN THE UNITED STATES COURT OF APPEALS

FQR THE ELEVENTH CIRCUIT /7 z7 ZZZIC /’) mwz/ C
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No. 19-14799-G ' ‘ /Pﬁ,?/_

ROBERT WILLIAM MOYNIHAN,
Petitioner-Appellant,
versus

SECRETARY, DEPARTMENT OF CORRECTIONS,
ATTORNEY GENERAL, STATE OF FLORIDA,

Respondents-Appellees.

Appeal from the United States District Court
for the Middle District of Florida

Before: WILSON and NEWSOM, Circuit Judgés.
BY THE COURT: |

Robert Moynihan has filed a motion for reconsideration, pursuant to.11th Cir. R. 22-1(c)
and 27-2, of this. Court’s February 14, 2020, order denying a certificate of appealability in his
appeal of the district court’s denial of his pro se 28 U.S.C. § 2254 habeas corpus petition. Upon
review, Moynihan’s motion for reconsideration is DENIED because he has offered no new -

 evidence or arguments of merit to warrant relief.
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* UNITED STATES DISTRICT COURT
- MIDDLE DISTRICT OF FLORIDA

" OCALA DIVISION
| N o /Z?fﬂch mmf /‘Z
ROBERT W. MOYNIHAN, - | Co-_ S

Petitioner, '
v. S Case No: 5:17-cv-17-Oc-37PRL
~ SECRETARY, DEPARTMENT OF
CORRECTIONS and ATTORNEY
" GENERAL, STATE OF FLORIDA, -

Respondents.
/

ORDER

Pehtloner seeks a Wr1t of Habeas Corpus (”Peutlon,” Doc. 1) under 28 US.C. §
'2254 Respondents filed a Response (”Response,” Doc. 22) Petitioner replied (”Reply,"
Doc. 24), and itis r1pe for review. - o

Petitioner asserts nrne grounds“for 'reliet. The Petition is denied.

.: I Proeedural History

The State’ Attorney’ s Ofﬁce for the Fifth Judicial Circuit in and for C1trus County,
Florlda charged Petitioner by amended information with trafficking in controlled
substance (Count One) and strongarm robbery (Count Two). (”Appendlx,” Doc. 23-1 at

- 33). The jury found Petltloner guﬂty as charged (Doc, 23-1 at 81 82) The state court

sentenced Pet1t10ner to thirty years with a twenty-five year minimum mandatory- on
Count One and to a conseeutive terrn of fifteen years on Count Two (Doc. 23-1 Vat 91- 1055

Petitioner appealed (Doc 23 1at 106) The Fifth District Court of Appeal (”Flfth DCA")

prma?x% ) N . _. | @
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per curiam afﬁrmed demed a motlon for rehearmg, and issued Ir1andate | (Doc. 23-1 at 823,
828, 830) Moynzhun v. State, 145 So. 3d 862 (Fla 5th DCA 2014) (Table)
Petluoner petltloned for wr1t of habeas c corpus in the Fifth DCA allegmg meffectxve
" assistance of appellate counsel (Doc 23-1 at 832-79) The State responded in opposition.
(Doc. 23-1 at 881-90) The Fifth DCA demed the petltlon w1thout written opinion. (Doc
23-1 at 892). |
Petitioner moved fpr :p_ostcon:vicltion' r'elief.under Rule 3.850 .of the Florida Rules of
Criminal Prece(lu‘re rﬁéﬁgVMe greahds of hreffectiVe assistance of counsel: (1) failure
to._move to suppress evidence; (2) failtlre to morre to e_uppress his confession; €)] de'ceiving
him from having a Nelson hearmg, (4) failure to file any motiens to disrxﬁss,‘irwest'i'gat':e
the case, and argue for a ]udgment of acqulttal (5) failure to move to have “irrelevant
evidence from the proéecﬁhon s caee to be viewed by the jury;” (6) fallure to reqllest a
competency evaluatlon, (7) mrshanclilmg evidence, failure to ob]ect to prosecutorlal
misconduct; (8) not moving ‘for a competency evaluation after Petlt10ner attempted
~ suicide during.the trial; and.(9) perrrlittin_.g h1m to enter a plea ‘agreement while under
duress. (Doe. 23-1 at 972-1042). The erate court summarily denied the motion. (Doc. 23-1
at 898-970). Petltioner appealed,- ‘and.f the Flfth DCA per curiam affirmed. (Doc. 23-2 at 21);
Moynihan v. State, 202 So. 3d 430 (Fla. 5th DCA,.2‘016) (Table). |
- Petitioner moved to correct l]legal _sentence under Rule 3.800(a) of the Florida
, Rulee of Criminal Procedure Claitrﬁ:lag that his consecutive sentences Were i]legal and

violated double jeopardy. (Doc. 23-2 at'34-38_). The state court dismissed the motion

5
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| fmdmg it was not cogmzable under Rule 3.800-and untlmely under Rule 3 850. (Doc. 23-
2at 40—44) Peuuoner d1d not appeal |
Petitioner frled a second motion to eorrect illegal sentence under Rule 3.800(a)
raising the same argument as the f-irst Rule.3.v8t)0-(a) motion. (Doc. 23-2 at 46—54). The state
court d1snussed the motion ﬁndmg tlus was the same claim as his prev1ous motion; (Doc
23-2 at 56-58). Petltloner appealed and the Flfth DCA per curiam affirmed. (Doc 23-2 at
)
| After suing, Petitioner moved for leatle to refile his Rule 3.850 motion alleging that
the prlson ma1l room failed to date stamp or mail a supplement to the original motion.
(Doc 23-2 at 68-116). The state court denied motion. (Doc 23-2 at 118-24). Petitioner
appealed, but voluntarily dismissed the appeal. (Doe. 23-2 at 131-32, 134).
| II; : : | 'Legal Standards ‘

A. Standard of Review Under the Antiterrorism Effectlve Death Penalty Act
(”AEDPA”)

- Under the AEDPA, federal habeas relief may not be granted on a claim adjudicated
on the mierits in state court unless the adjudieation of the claim:
(1) resulted in a dec1s1on that was contrary to, or involved an -
unreasonable application of; clearly established F ederal law,

as determmed by the Supreme Court of the United States; or

2 resulted in a dec1s1on that was based on an unreasonable
determination of the facts in'light of the evidence presented
_in t_he State court pr_qceedmg
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28 U.S.C. § 2254(d). The phrase “clearly established Federal law,” encompasses only the
* holdings of the United States Supreme Court “as of the time of the relevant state-court
decision.” Williams v. Taylor; 529 U.S./362, 412 (2000).

“ [S]ect_ior\ 2254(d)(1) '-pr-ovides two separate bases for reviewing state court
decisions; the ‘contrary to” and ’unreasonable application’ clauses articulate independent
considerations a federal court u1uSt fconside'r.” Maharaj v. Sec’y for Dep’t of Corr., 432 F.3d
1292, 1308 (11th Cir. 2005). The nreahing of the clauses was discussed by the Eleventh
Circuit In Parker v. Head 244 F.3d 831, 835 (llth Cir. 2001)

Under the ”contrary to” clause, a federal court may grant the writ if the
state court arrives at a conclusion 0pposrte to that reached by [the
- United States Supreme Court] on a question of law or if the state court -
decides a case differently that [the United States Supreme Court] has on
a set of materially indistinguishable facts. Under the ‘unreasonable
application’ clause, a federal habeas court may grant the writ if the state
court identifies the correct governing legal principle from [the United
States Supreme Court’s] decisions but unreasonably applies that
prmc1p1e to the facts of the prlsoner s case.
Even if the federal court finds that the state court applied federal law incorrectly, habeas
rehef is approprlate only if that apphcatlon was * ob]ectxvely unreasonable.”1]d. Finally,

under § 2254(d) (2),a federal Court may grant a wr1t of habeas corpus 1f the state court’s

. decision “was based ofi ai unreasonable determmauon of the facts in light of the evidence

- 1In considering the “unreasonable application” inquiry, the Court must determine

“whether the state court's application of clearly established federal law was objectively

unreasonable.” Williams, 529 U.S. at 409. Whether a state court's decision was an

. unreasonable application of law must be assessed in light of the record before the state

court. Holland v. Jackson, 542 U.S. 649, 652 (2004) (per curiam); cf. Bell v. Cone, 535 U.S. 685,

697 n. 4 (2002) (declining to cons1der evidence not presented to state court in determining
“whether its dec1510n was contrary to federal law)

4
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presented in the State court ‘proceedi.'ng_.”- An_.det’ermination of a _factu-all issue made by a
: state court, 'hovuever, shall bepresumed cOrre.'ct" and the habeas petitioner shall have to
rebut the presumptlon of correcmess by clear and convmcmg ev1dence See Parker, 244
F.3d at 835—36 28US.C.§ 2254(e)(1) |
B. Standard for Ineffectlve Assrstance of Counsel
In Stnckland (2 Washmgton, the Supreme Court established a two-part test for
determmmg whether a conv1cted person may have relief because h1s counsel rendered
ineffective ass1stance 466 U.S. 668 687-88 (1984) A petitioner must establish that
counsel’s _performance_‘_ ‘was-..de_flcrent__ and ", fell below an  objective standard of
' reasonableness and.lthat ﬂle:deﬁcient performance prejudiced the defense. Id. This is a
“doubly deferential” standard | of irerfiew that ‘gives both .the state court and the
petitioner’s attorney the benefit. of the doubt. Burt, 134 S. Ct. at 13 (c1tlng Cullen .
Pinholster, 131 5. Ct. 1388, 1403 (2011)) |
The focus of inquiry under Strzckland s performance prong is reasonableness _
under prevailing - professwnal norms ” Strlcklund 466 U S. at 688-89 In rev1ew1ng
counsel’s performance, a court must adhere to a strong presumptlon that “counsel’s
conduct falls w1thln the w1de range of reasonable professronal assistance.” Id. at 689. The
peutloner must “ prove, by a preponderance of the evrdence, that counsel’s performance
was unreasonable[ | ]ones . Campbell 436 F. 3d 1285 1293 (11th Cir. 2006) A court must
]udge the reasonableness of counsel s conduct on the facts of the particular case, viewed

~as of the tlme of counsel’s conduct applymg a ”hlghly deferentlal” level of judicial

i

scrutiny. Roe v. Plores -Ortega, 528 U. S 470, 477 (2000) (quotmg Strzckland 466 U.S. at 690).

®

5
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Petitioner’s burden to Ashow Strlcklund pre]udlce is also lugh Wellington v. Moore,
314 F.3d 1256 1260 (11th C1r 2002) Prejudice “requires showmg that counsel’s errors
‘ were so serious as to deprlve the defendant ofa fa1r trial, a trial whose result is reliable.”
Strlcklaud, 466 U._S.- at 687. That is, “ [t]he defendant must show ﬂrat there is a reasonable
| probability that, but. for counsel’s unprofessional errors, the result of the proceeding.
would have been d1fferent " Id.at 694 A reasonable probablhty is”a probablhty sufﬁc1ent
) to undermine confldence in the outcome " Strzckland 466 U S. at 694.
C. Exhaustion |
:The AEDPA | precludes federal courts, absent exceptional circumstances; from
granting habeas relief unless a petitioner has eé;_hau_sted all means of available relief under

o1

state law. Exhaustion of state 'rernedr"es requjres that the state prisoner “fairly presen([t]

federal claims to the statecourts‘ 1n order to' give the State the opportunity to pass upon

' and correct aﬂeged violations of 1ts prisoners; federal ri.ghts[.]"’ Duncan v. Henry, 513 U.S.

364, 365.(1995) (citing'»Picdrd"v Connor, 404 US -270 275-76 (1971)). The petitioner must

apprise the state court of the federal constltutlonal issue, not just.the underlymg facts of
the cla1m or a similar state law clalm Snowden 0. Szngletary, 135 F.3d 732 (11th C1r 1998) -
‘In addltron, a federal habeas court lS precluded from con51dermg unexhausted clalms

; that would be barred 1f returned to state court Coleman . Thompson, 501 U.S. 722, 735 nl

S L A _

(1991). | : | |

If a petitioner attemr)ts to. ralse ‘a claim m a manner not permitted by state
procedural rules; he is barred from nursmng the same  claim in federal court. Alderman v. :

© Zant, 22 F.3d 1541, 1549 (11th C1r 1994) So a federal court must dlsm15s those cla1ms or

©
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portions of claims denied on adequdfe and independent procedural grounds under state
law Coleman, 501 U.S. at 750: -

A petmoner can av01d the apphcatlon of procedural default by estabhshmg )
ob]ectlve cause for fallmg to properly raise the cla1m in state court; and (2) actual
pre]ud1ce from the alleged constltutlonal violation. Spencer v. Sec Y, Dep’t of Corr., 609 F.3d
1170, 1179-80 (11th Clr 2010) To show cause, a petlt10ner ‘must demonstrate that some
objective factor external to the defense‘ 1mpeded the effort to raise the claim properly in
state court.” Wrzght v. Hopper, 169 F. 3d 695 703 (11th Cir. 1999); Murray v. Carrzer 477 US.
478 (1986) To show pre]ud1ce, a petltloner must show there is a reasonable probability
the outcome of the proceedmg would have been dlfferent Crawford v. Head, 311 F.3d 1288,

132728 (11th Cir. 2002) . | |

A second exception, known as the ﬁmdamental miscarriage cf justice, only cccurs
in an extraordinary. case, Where'e ”cqnscitqﬁonal violation has probably resulted in the
conviction of one who is actually . thCe_rit[.]” 'Murray, 477 US at 479-80. Actual

' innocehce means f:'a.ct.ual‘irihocerlce,;het_. legélhls'ufficiency. Bousley v. United States, 523
U.S. 614, 623 (1998). To meet th1s standard, 5 petltioner, mllst ”show thatit is .mor‘e likely
than not thdt no reasonable ]urorwould have convicted him” of the dnde‘rlying offense.
Schlup v. Delo, 513 U. S 298 327 (1995) “To be credlble, a clann of actual innocence must

* be based on [new] rehable ev1dence not presented at trlal ” Calderon v. Thompson, 523 uUs.

538, 559 (1998) (quoting Schlu_p, 513 U.S. at 324).

I ANALYSIS

o
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A. Grounds On_e and Two
Petitioner challenges the state court’s vdenial of his Rule 3.850 claims alleging
meffectlve assrsmnce of counsel (Doc 1 at 6-9) Petitioner claims that his counsel failed
~ to move to suppress the items obtamed from an 1llegal search and seizure. (Id at 6).
Petitioner asserts that he was. pre]udjeed by the _adrnission of this evidence. Id. Petitioner
further argues that counsel faﬂed't; move tO' suppreSS his confession because he was
coerced, under the mﬂuence, and not read his Mzranda rights. (Id. at 8)

Peutroner raised these grounds in hlS Rule 3. 850 motion. (Doc. 23—1 at 979-90) The

state court denied this claim:

In Grounds One ‘and Two of the Defendant’s motion he claims his trial
counsel was ineffective for failing to file a motion to suppress evidence from
his vehicle and his confession. Defendant argues his trial counsel failed to
seek suppression of illegally obtained evidence from his vehicle as well as
his confession. Defendant has failed to allege sufficient facts to show that -
his counsel has a valid basis for filing the motion to suppress and that there
is a reasonable probability that the motion would have been granted. See
State v. Curley, 691 So. 2d 618 (Fla. 5th DCA 1997). Motion to suppress is
filed to suppress evidence gained improperly or illegally. See Fla. R. Crim.
P. 3.190(g) (2015). Here, Defendant fails to cite any improper conduct by
law enforcement in obtaining the evidence he seeks to suppress. Defendant
was initially stopped for driving with expired driver’s license. See attached
here Arrest Affidavit. Upon his arrest his vehicle was inventoried and the -
officer found “large amount[s]” of tools, oxycontin pills, and other drug
paraphemaha Id. Moreover, the Defendant's statements to law
enforcement were made after he was advised of his Miranda rights. See
attached hereto Trial Transcript November 6, 2012, Volume III, pp. 397-402.
Therefore, trial counsel had no basis to file a motion to suppress.

(Doc 23-1 at 900) Pet1t10ner appealed these grounds to the Fifth DCA. (Doc. 23-1 at 1051-

53). The State declined to submit an answer brlef unless the appellate court so requested.
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| (Doc. 23-2 at 18-19). The Fifth DCA attirured the postconviction court’s decision. (Doc. 23-
2at 21).‘ , | :
The state court ﬁndmgs and conclusmns about this claim were reasonable, in
“accord with, and not contrary to, the prmc1ples of Strickland, which the state court cited
as the controlling authorlty on 1neffect1ve_a551stan_ce of counsel clams; and were not
unreasonable, given the evidence m gthe stertecourt proceedings. 28 USC. § 2254(d)(1)-
(2). See also Fdre‘tta.v. Cdlt'fornia, 422 US 806, 834 n. 46 (1975) (“a defendant who elects to
- represent hjmsetf cannot 'thereefter_ complain that the quality of his own defense
amounted to a denial of ’effectivej a551stance of counsel.’”).
B.. Ground Three .’ |
Petitioner cheHenges the :sta:t:e court’s | denial of his Rule 3.850 claim alleging
. ineffective assxstance of counsel (Doc 1 at 9 11) Pehtloner cla1ms that counsel failed to
request a Nelson heanng,2 but ” went stralght to Faretta.” (Id. at 9) Petitioner states this
tricked: h1m into representmg hlmself when there ‘were other alternatlves Id.
Petitioner ralsed this ground in hls Rule 3 850 motion. (Doc 23-1 at 990-994). ‘The
- state court demed- the cla1m - T |
Next, in Ground Three, Defendant alleges his trial counsel Was ineffective
for denying him a right to'a ‘Nelson hearing. Defendant contends his trial
counsel “tricked” him into seeking to- represent himself. Defendant

maintains he was not wﬂ]mg to accept a plea and his trial counsel advised
against gomg to trial. Tl'us led to him “ ﬁnng him for ”dlssatlsfactlon,

2 In Florida, when a defendant requests ‘his appointed counsel be removed for
incompetence, “the trial judge should make a sufficient inquiry of the defendant and his
appointed counsel to determine whether ... there is reasonable cause to believe that the
court appointed counsel is not rendering effective assistance to the defendant.” Nelson v.
State, 274 So. 2d 256, 258-59 (Fla. 4th DCA 1973). :
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however trial counsel failed 'to adv1se him of his right to seek alternate
counsel. These claims are concluswely refuted by the record. During a
status hearing the Court was advised by defense counsel that he would like

~ torepresent himself. See attached hereto Faretta Hearing Transcript pp. 3-6.
The Court advised the Defendant of his rights and specifically, inquired
whether he wanted to represent himself at which time Defendant chose self-
representation. Id. at 6-8. AddluQnale, the Court_ reviewed his rights to (A)L,M iy i i
have any attorney and the Defendant chose to represent himself without 4L, #.g; ot ?
requestmg a substitute attomey Id. at 9-25. It appears to this Court that the -

" Defendant’s request to dismiss his court appomted counsel ‘was_ made
Voluntarlly, knowingly;, and mte]hgently

| (Doc. 23-1 at 901). _Pet1tloner- appealed -tlus ground to-the Fifth DCA. (Doc. 23-1 at 1054~
-' ~ 55). The Fifth DCA afﬁrmed the postconv1ct10n court’s decision. (Doc 23-2 at 21).

-The state court findings and conclusmns about this claim were reasonable, in
accord W1th and not contrary to, the prmc1plea of Strzckland Wthh the state court cited
as the controllmg'authonty on _meffectlve as_srstance of counsel clams; and were not

. 'unreasonab.le,‘ give_n the,evidence mthe etate- eourt proceedings. 28 U.S.C_. § 2254(d)(1)-
@ B | |
C. Ground Four_ Vl .

| Petitioner challenges«.the' state court’s denialv of his Rule 3.850 claim alleg'ing
~ineffective assistance of counsel (Doc 1at 11 15) Petitioner clalms that his counsel failed
- to investigate his case or file any motlons (Id. at 11). Petluoner asserts that his-counsel

told him that flllng any motlons would be frivolous and improper. Id.

Petitioner ralsed this ground in his Rule 3. 850 motion. (Doc 23-1 at 994-1000) The

‘ state court demed tIus c1a1m -k
Furthermore, in Ground Four of Defendant’s motion he alleges his trial
counsel was ineffective for failing to investigate, file motion to dismiss, and o
failing to argue for a judgment of acquittal. Defendant contends his charges

10
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violated double ]eopardy and that uncharged evidence was used to
pre)udlce him at trial. The Court finds there was no basis for a double -
jeopardy challenge. The estabhshed test for double jeopardy is set forth in
Blockburger v. United States,:284 U.S. 299 (1932): whether each offense -
requires proof of an additional fact or element that the other does not. See
also, Valdes v. State, 3 So. 3d 1067 (Fla. 2009). Florida has codified . the
Blockburger test at section 775.021, Florida Statutes (2012). Here, the
Defendant was charged with one count of Trafficking in Controlled
Substance thus double ]eopardy does not apply. Furthermore, trial counsel -
had no basis to seek a ]udgment of acquittal. The Defendant was
representing himself with trial'counsel as stand by. See attached hereto Trial

~ Transcript November 6, 2012, Volume III, pp- 470-472. The Court advised
him as to the time to seek a ]udgment of acquittal and inquired whether he
or his trial counsel would be making the argument. Id. at 470-472. Rather
than making the arguments he requested time to consider a plea. Id. at 472.
Accordingly, Defendant’ s Ground Four is without merit.

- (Doc. 23-1 at 901 -02). Petitioner d1d not appeal this ground to the Fifth DCA. See Doc. 23-
110441126, Doc. 23-2at 1-16. | |
: C‘(w‘ o
Petitioner falled to exhaus? this claim in state court and is now procedurally
defaulted from raising it here. 3Federa1 habeas courts may not review the merits of
- procedurally defaulted olms unless th,e'petitione_r shows either (1) @ﬁ?«f_‘f failing to
properly present the claim andactual fréiud.i@".. from the default, or (2) that a
fundanrentalvnliscarriage of jusﬁoe v’trould result if the claim were not considered. Bailey
v. Nugle, 172 F.3d 1299 1302 1306 (11th C1r 1999) Petitioner fa_ll_e_di Wd .

pre]udlce for the default, a_nd nothlng in the record suggests a fundamental  miscarriage

of ]ustlce Would result if the Court does not con51der the c1a1m

— Pl — R B

D. Ground Five R
Petitioner chellenges j'r'jt:he-sta.te court’s denial of his Rule 3.850 claim alleging

ineffective assistance of counsel. (Doc 1 at 12). Petitioner claims that his counsel failed to

11 -

©
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have irrelevant evidence suppressed and misadvised him that the Williams Rule covered

this ev1dence Id

Petitioner raised thls ground 1n hls Rule 3 850 motion. (Doc 23-1 at 1000-02). The

state court denied this claim: -

Also, in'Ground Flve, Defendant alleges his trial counsel was meffectlve for
failing to move to exclude irrelevant evidence. Defendant maintains that
law enforcement’s search of 'his vehicle was illegal. As noted above, the
search of the Defendant’s vehicle was valid. See Lightbourne v. State, 438 So.
2d 380 (Fla. 1983) (finding that inventory after lawful arrest does not violate
search and seizure protectlon) At trial, the inventory of the vehicle was
entered into evidence by the officer that performed the inventory. See
attached hereto Trial Transcript November 6, 2012, Volume III, pp. 373-81.
Defendant representing himself did not object to the introduction of the
evidence. Id Therefore, tnal counsel had no- basis to seek exclus1on of
evidence. - : : :

“(Doc. 23-1 at 902). Petitioner appealed thi's. ground to the Fifﬂr DCA. (Doc. 23-1 ‘at. 1056- -
57). The Fifth DCA affirmed the, postcOnulcﬁon court’s decision. (Doc. 23-2 at 21).
The state court ﬁndmgs and conclusmns about this cla1m were reasonable,

* accord with, and not contrary to, the prmc1ples of Strzckland which the state court c1ted
as the controlhng authorlty on meffectlve assistance of counsel clams and ‘were not
unreasonable, given the. ev1dence in the state court proceedmgs 28 U. S C.§ 2254(d)(1)
@) | o

E. Grounds Slx and Elght |
Petltroner challenges the state courts demal of his Rule 3. 850 claims alleging
ineffective assistance of counsel (Doc 1 at 12-14) Petitioner claims that counsel failed to |
g have hlS competency evaluated desfnte hls prev1ous mental Competency 1ssues, his
| prev1ous suicide attempts and lus need for prescnptlon medicine. (Id. at 12). Petltloner ‘

i .

12
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further claimé that _counsél failed to have hisl competency evaluated after he aftempted
suicide in the hblding éeﬁ during the: trial. (Id. at 13-14).
Petitioner ‘raise»d mese 'grounds in hlS Rule 3.850 motion. (Doc. 23-1 at 1002-04,
: 1007-10). The state court denied these claims: -

In Grounds Six and Eight of Defendant’s motion he claims trial
counsel was ineffective for failing to seek a competency evaluation and
failing to seek a competency evaluation after attempted suicide. He argues

- that his trial counsel was aware of his previous mental health problems but
failed to request competency evaluation. In determining competency
pursuant to Florida Rules of Criminal Procedure 3.210(b), “the court of its

own motion; orJon motion of counsel for the defendant ot for the state, has.
reasonable ground to believe that the defendant is not mentally competent
to proceed, the court shallimmediately enter its order setting a time for a
hearing to determine the defendant’s mental condition ...” Courts are to
order competency hearings “whenever it appears necessary based on the
defendant’s history. or behavior in court.” Boyd v. State, 910 So. 2d 167, 187
(Fla. 2005) (citation omitted). See also Alston v. State, 723 So. 2d 148, 157 (Fla.
1998) (“[R]ule 3.215(c) is triggered only when there is a prior adjudication
of incompetency or restoration, or when a defendant exhibits inappropriate
behavior and it is shown that the inappropriate behavior is a result of the

- psychotropic medication.”). .

. In the instant case, trial court had no basis to seek a competency .
evaluation. See Nelson v. State, 43 So. 2d 20 (Fla. 2010) (where there is no (s .. »
evidence calling a defendant’s competency_into. question, counsel is not .« - -

“bound to seek an evaluation). In a post-conviction setting that raises the ...

“issue of competency, “the trial court is faced with two questions: (1)
whether the court could make-a meaningful retrospective evaluation of the
defendant’s competence at the time of trial; and, if so, (2) whether the
defendant was in fact competent at the time of trial.” Jones v. State, 740 So.
2d 520, 523 (Fla. 1999). “In order to demonstrate prejudice from counsel’s
failure to investigate his competency, a petitioner has to show that there:

_ exists “ht least a reasonable probability that a psychological evaluation
would have revealed that he was incompetent to stand trial”” Nelson v. -
State, 43 Sp. 3d 20,@(F1a. 2010) (quoting Futch v. Dugger, 874 F.2d 1483
(11th Cir. 1989)). Moreover, “while_a suicide attempt is an indication of
possible mental instability, it aloné does not necessarily create a reasonable
doubt about a defendant’s competency to stand trial."-({;d) (citing Drope v.
Missouri, 420 U.S. 162 (1975)). Here, trial counsel had no basis to request a
competency evaluation. Defendant was found competent to represent

13
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hlmse]f and the attempted suicide alone does not require evaluation. See
attached hereto Trlal Transcrlpt N ovember 7,2012, Volume IV, pp. 507—16

| (Doc. 23-1 at 902-03). Petitioner appealed these grounds to the Fifth DCA (Doc. 23-1 at
. 1057-61). The Flfth DCA afﬁrmed the postconv1ct10n court’s decision. (Doc 23-2 at 21).
The test for determmmg competence to stand trlal or to plead gullty is whether the .
defendant “has sufﬁc1ent present ablhty to .consult with his [or her] lawyer with a
reasonable degree of ratlonal understandmg and Whether the defendant “has a rational

" as well as factual understandmg of the proceedmgs agalnst him [or her] ” Dusky v. llnzted
States 362 U.S. 402, 402 (1960) (per curiam). A trial court must conduct sua sponte, a
competency.hearmg when the mformatlon known to the trial cou_rt during the trial or
plea hearing raises a bona f1de doubt about the defendant's competence. Pate v. Robinson,

- 383 U.S. 375, 385 (1966) McNazr v. Dugger 866 F.2d 399, 401 (11th Cir.), cert. demed 493
U.S. 834 (1989) Courts focus on three factors in determlmng whether the trial court
violated the defendant's procedural due process rights by failing to hold sua sponte a
competency hearlng (1) ev1dence of the dZ;ejndant's irrational behav1or, (2) the
defendant's derneanor, and 3) prror medilcal oplmon regarding the defendant’
competence to stand trial. Drope 420 U. S at 180 Such an analysis focuses on what the

trial court d1d glven what it knew. durmg the trial or plea hearing. Reese v. Waznwrzght

600 F.2d 1085, 1091 (5th Cir.), cert demed 444 U.S. 983 (1979) 3

3 This case was decided before the close of busmess on September 30, 1981, and is binding
precedent under Bonner v. Czty of Przchard 661 F. 2d 1206, 1209 (11th Cir. 1981) (en banc).

14 @



Case 5:17-cv-00017-RBD-PRL "Documenit 27 Filed 10/22/19 Page 15 of 21 PagelD 1549

During the many'stages of the trial, the state court observed Petitioner and found
him to be competent. The éourt conduCted a Faretta hearing and found Petitioner not
| only competent to stand trlal but competent to represent himself. Before jury selectron
the tr1a1 court spoke with Petrtroner and again found he was competent to represent
hrmself (Doc 23-1at 119-21) Petrtloner achvely partlcrpated in the jury selection process |
Before trlal began, the trlal ]udge spoke to Petltroner and noted that the bailiffs stated that
Petitioner has not given them any trouble and the judge called him “a gentleman.” (Doc.
23-1 at'284-85). During the trial,' Pettﬁoner gave an opening statement, cross-examined
the w1tnesses, and re- afﬁrmed h15 dec1sron to represent thself multlple times. Once ‘

- Petitioner heard the recordlng of his confessmn, he dec1ded to “just throw in the towel.”

:4_‘

(Doc 23-1 at 588). The Court then’ called a recess to allow Peutloner to consult with |
standby counsel regardmg how he wanted to proceed Id. During this recess, Petitioner
.phy51ca.lly harmed h1mse1f

Petitioner was 'back in court ‘toﬂowmg‘ the ihcident and the followﬁrg discussion
occurred: B

THE COURT: ... Now, Mr Moymhan, let me - - we're of record.

And I want to make sure that you know what's going on and that
you continue to want to represent yourself. Now, the law on that point
basically says that I can continue to allow you to represent yourself, so long
as you are competent to make that decision, not whether or not you are
actually doing as good a job as a trained attorney could do. '

You have expressed to me earlier on that you, in fact, did not
disagree with the manner of which I was conducting the trial. You have
conducted yourself, actually, with a falrly decent degree of cross-
examination skills.

But, nonetheless, at.this point right now, it's been brought to my
attention through court security that you have somehow injured yourself
in the back -- notrce, I'm not askmg you any questlons yet -- that you have

15
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somehow injured yourself in the back. That would lead a prudent person
to believe that maybe the stresses of self-representation — a trial alone is
tough enough on the attorneys and the participant, because any way you
look at it, after the trial is over, the attorneys are going to go out that door.
The Defendant in a particular case has the added burden of saying, "Well, -
if Tlose this case, I could be facing a prolonged term of incarceration."

Now you have compounded the pressure on yourself the stress, by
wanting to continue to self-represent. I have to be assured, through my
determinations as to whether or not you are still competent to make the
decision of self-representation, = - . _

, And I can tell you Mr. Moynihan, the allegations are - that you may
have attempted to injure yourself in the back do not bode well for your
. continued self-representation. Do you understand what I'm saying to you?

MR. MOYNIHAN:: Yes, sir.

THE 'COURT: ‘Okay. Now then, do you want me to continue to allow you
to represent yourself? . . '

MR. MOYNIHAN: No, sir. |

[Petitioner was sworn in.]

THE COURT: Put your. hand down. Now, Mr. Moynihan, do you
incorporate all the questions:that were -- all the questions I asked of you
and the answers you gave to me just moments ago to be the truth, the whole
truth and nothing but the truth? E ‘ -
MR. MOYNIHAN: Yes, sir. -

THE COURT: With that in mind, do you want me to assign Mr. Waatti to
be your trial counsel? L o

MR. MOYNIHAN: Yes, sir.

THE COURT: Very good. Are you presently under the influence of any
alcohol or intoxicant that would negatively affect your good judgment here
today? E A T ' ‘

MR. MOYNIHAN: No, sir.

16 -
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THE COURT: Wthe you have made a self-abusive motion to yourself or
you have actually injured yourself, to your neck, do you think you are
making good and informed ch01ces now? :

MR. MOYNIHAN: Yes, sir. .

'THE COURT: Okay. Has anyone threatened you, coerced you or exercised
any pressure or threat in order to get you to change your decision about
representing yourself and ask me to appoint Mr. Waatti?

MR. MOYNIHAN: No, sir. .-

THE COURT: Very good.

Okay. That having been said, Tonce again, will continue to commend
Mr. Waatti for his continued adherence to the strictest code of an attorney's
conduct, which is to be prepared - - actually, that's the old Boy Scout motto.
But nonetheless, I know that Mr. Waatti has continued to be with you
through every phase of this trial, mcludmg the voir dire examination, the
selection process, openlng statements direct examination of the witnesses,
cross-examination of the' witnesses, as well as- handling some legal
objections that you made that were actually sustained. So you won on those

grounds, Mr. Moynihan.
So I'm going to ask Mr. Waatti' to step up to assume full
representatlon of Mr Moymhan

- (Doc. 23-1 at 589- 93) Ulhmately, the tual court found Petitioner competent to proceed
The state court fmdmgs and conclusxons on th1s claim were reasonable, in accord
with, and not contrary to, the p‘rinciples of Stricklund which the state court cited as the

controlling authorlty on meffectlve a551stance of counsel claims; and were not

' .unreasonable, glven the ev1dence in the state court proceedmgs 28 U S C. § 2254(d)(1)

; £
TV et Frgpesia e Fag f: m" en ‘H 08, 0.0 ¥ n 26 J_mq,,

@ | o
F.  GroundSeven Ukt GQauw! f.0 ot muised in Pppaihels o
Petitioner challenges the state court’s denial of his Rule 3.850 claim alleging

' ineffective assistance of counsel. (Doc 1 at 13). Petitioner claims that his counsel failed to

. i
. [
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~ redact portions his confession and allowed the state to redact all instances of coercion. Id.
- Petitioner claims his confession »Was’;?'cderce_d.’,ﬁand‘ that he was not read his Miranda rights

until after that agreement. Id.
~ Petitioner raised this groundfin his Rule 3.850 motion. (Doc. 23-1 at 1005-7). The
state court denied the claim: |

In Ground Seven, Defendant alleges his trial counsel was ineffective for
mishandling evidence provided by the State and not ob]ectmg to the
introduction of evidence at' trial. He claims the State “mishandled
butchered” the recording of his confession. To establish a due process
violation under Brady v. Maryland 373 U.S. 83 (1963), a defendant must
show that the prosecution possessed evidence favorable to the defendant, -
‘including impeachment evidence; that the defendant did not possess the
evidence nor could the defendant obtain it through reasonable diligence;
that the prosecution suppressed the evidence following a request by the
defense; that the evidence suppressed was favorable to the defendant or
exculpatory; that the evidence suppress was material to the issues at trial;
and that had the evidence been disclosed, a reasonable probability exists
that the outcome of the proceedings would have been different. See Freeman
v. State, 761 So. 2d 1055 (Fla. 2000); Melendez v. State, 718 So. 2d 746 (Fla.
1998), Moore v. Illinois, 408 U.S. 786 (1972). Here, the State provided all
necessary evidence to the Defendant. Deputy John Bergen testified that the
audio recording of the Defendant's confession was modified to remove
irrelevant portions. See attached hereto Trial Transcript November 6, 2012,
Volume III, pp. 395-400. The Defendant raised no objections to the modified -
recording entered into evidence. Id. There is no support to Defendant's
contention that the recording was "butchered". Defendant has failed to
demonstrate that the State violated the rules of discovery under Brady.
Accordmgly, this claim is Wlthout merit.

(Doc. 23-1 at 904). Petitioner did not-' appeal this ground to the Fifth DCA.

' Petltloner @11’;5 to exhaust th1s claim in state court and is now procedurally

—_—

e e

defaulted from ralsmg it here. Federal habeas courts may not review the merits of -
: procedurally defaulted clalms unless the peuuoner shows either (1) cause for- falhng to
properly present the c1a1m and actual pre]udlce from the default, or (2) that a

18_
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fundamental miscarriage of justice would result if the claim were not considered. Bailey

- v. Nagle, 172 F.3d 1299, 1302, 1306 (Tlth Cir. 1999). Petitioner failed to show cause and
pre]udlce for the default, and nothlng in the record suggests a fundamental miscarriage
of justice would result if the Court does not cons1der the claim.

G. . | Ground.Nme ...1.1“': :"34?5? B it - . I "\f. ) tard (

~ Petitioner challenges the state court’s denial of kis Rule 3.850 claim alleging
ineffective assistance of counsel. (Doc 1at 14). Petitioner claims that his counsel allowed
him to sign a plea agreement while under duress from his incident of self-harm. Id.

 Petitioner raised this ground in his Rule 3.850 motion. (Doc. 23-1 at 1010-12). The
state court denied the claim: —

Finally, in Ground Nine of Defendant s motion, he claims his trial counsel’

- was ineffective for pressuring him to signing a plea agreement and entering

a plea. He alleges trial counsel advised him after his suicide attempt to enter

a plea. However, Defendant ultimately chose not to enter a plea and

proceeded to trial. See attached hereto Trial Transcrlpt November 7, 2012,

Volume IV, pp. 503-7. Defendant failed to demonstrate that this “so affected

the fairness and reliability of the proceeding that confidence in the outcome -

. is undermined.” Strickland, 466 U. S at 687. Therefore, Defendant’s claim is
conclusively refuted by the record
, (Doc 23-1 at 904-05). Petltloner d1d not appeal thrs ground to the Fifth DCA.

Petltloner (falled to exhaust thls cla1m in state court and is now procedurally
defaulted from rmsmg 1t here. Federal habeas courts may not review the merits of
procedurally defaulted clalms unless the petitioner shows either (1) cause for failing to
properly present the claim and actual pre]udrce from the default or (2) that a -

: fundamental rmscarrlage of justice would result if the claim were not considered. Bazley
. Nagle, 172 F.3d 1299, 1302, 1306 (11thC1r 1999). Petitioner failed to show cause and

|
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prejudice for the default and nothmg in the record suggests a fundamental mlscarrlage
+ of justice would result if the Court does not conSIder the claim. |
v Certlflcate of Appealablllty
Thls Court should grant an apphcatlon for Certlflcate of appealablhty only if
| Petmoner makes a substantlal showmg of the denial of a constitutional rlght 7 28US.C.

- § 2253(c)(2) To make such a showmg ”the petltloner must demonstrate that reasonable
jurists would-fmd district court’'s asSessment of the constltutlonal claims debatabIe or
wrong.” Slack v. McDumel 529 U. S 473 484 (2000) see also Lamarca v. Sec’y Dep’ tof Corr g
568 F.3d- 929 934 (11th C1r 2009) But a prlsoner need not show that the appeal w1]1

| succeed. leler—El v. Cockrell, 537US 322 337 (2003)

Petltloner has not shown that reasonable ]urlsts would Iind the district court’s
~assessment of the. const1tut10nal clalms and procedural rulmg debatable or wrong. And

Pet1t10ner has fa1led to make a substantlal showmg of the demal of a constitutional nght

\
LA VE [A\\/l—!

Taa

Thus, the Court w111 deny Petltloner a certlﬁcate of appealablhty - et ;
Sy pUjen b o
V.  Conclusion ) ;S— pontul bo Sqps derefeveat S st
i ‘ ‘ G oy § Lamp) Rty

‘Accordingly, itis ORDERED and ADJUDGED: 4,7, o Y Llut Fr et e

.

1. The Petltxon for Wr1t of Habeas Corpus (Doc. 1) is. DENIED and thlS case is

DISMISSED with pre]udlce
2. Petltloner is DENIED a certlflcate of appealab1hty
3. The Clerk of Court shall ente"r judgment in favor of Respondents and close this

: : i - v 1l
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DONE and ORDERED in Orlando, Florida on October 22, 2019.

~ United States District Judge

Copies furnished to: o
Counsel of Record - u
" Unrepresented Party -
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