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QUESTION(S) PRESENTED

[ Whether —the districd coodt  committed] {“jd rvor
when (4 debermined Hhat v nwlY pvesentecl eVvickence
coes  not Oe)euh@, {or considerotion Uneler “he actual
Innocence qw{*cwa\{ sbandlarol axdievletedd In SOHUP v. Delo N
513 0.S. 29%, 329 (19957

R Whether Hae district court cormmitted legcJ evrvor
When 1+ evalvateol -Hie yecordd onod  macle 1+s @no(mﬁ
begedd on an | mproper standardd ©



LIST OF PARTIES

/}Gl All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this

petition is as follows:

RELATED CASES

° Rowe V. Clarke, No, Fi1¥-Cv- 00333, U.S. District Courd for
+Hhe (Destern Distact of \fwoltmo\. Jud%mu\-l' entered Sep. o, 019,

* Rowe v. Clacke, No. 13- 3334, 0.5, Court of Mppeals for the
Fourth Circurt (petrhon fequesting certificate of appealebiliy). )uAav

ment  entered  March 34, 2020,

¢ Rowe V. Clarke, No, fol-?B‘K"f, U.S Coort of ﬂppeaff Lor e

Foucth Circordt ( pedrtion $or eheanng en banc). )uokﬁmen—Jr

entered  on Ma\[ L, d0d0.
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JURISDICTION

}ﬁ"or cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _Mave l 3‘-‘ 2020

[ 1 No petition for rehearing was timely filed in my case.

MA timely petition for rehearing was denied by the United States Court of
Appeals on the following date: _V o 3, JO30 , and a copy of the

order denying rehearlng appears at Appendlx _C .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The #//ow//?7 provisjons of he Um—/ao/ States
Constitvtion are involved | U, Const. Amend s. Vi, X1V,

The Yest o8 sauck Provis(ons owe ottached hevedo as
}qppencl N



STATEMENT OF THE CASE

On Fcloruan{ 21, 2013, arovnd [0:55 p™m. Armanola
T"l"'zq{’fa(o{ (“Fa-fzacmlo(“) oncl | (oere O\.beP-H\.{ awakeneo|
by O'Bryan  Sohnson Cyshnson™), the alleqect Victina,
Johnson Loske me  and Fitzguald vp by -pouno(mﬁ on
e doors anol Hhe Lomdows of F\hqcralo(f apartment,
all while yelling for wie o come outsile. My daughter,
Who toas F¥oor \Jears oled ot +he time, Was also
cwakenecd and  stardleol bt{ Johnson's ac-hons , to the
point Where she toe,ﬁan crying, |

Filled  woth  hot blaodd, | lmmedzml-e(Y Cusheol o
pot wy pants ana  shoes on o go ocutside +to  Con -
Front Johnson £or \ﬂﬁ‘l’t(lnnj fear (n my dauai%-ier anol
moulam) e coy, As | macle My Way —+hrovgh  Fhe
opartment o go cutsidle , Fritgereded onel | heouwof o
lcvd nNoise Coming +rom our parking area. (hen
ﬁ%zqaodo( oned [ looked +hrogh  the apertment oin-
dOw, we BSal)  Johnson )ompmﬂ en tie bhoool and
Voot of My car In  Hhot Very moment | Not omly
was | Alleod  with roge from Nohnson $C,armj My
Jounq  dauvghter  anol making hee ey but even more
anger  Las oolcled —to My emotional steate of mindl
Leom Se2anq Johnson  vanola | ize My Car,



I continuadd My ay outsicle —to  confront John-
on, As [ macle my way Outsicle, however, Johnson
fon <to his car and Procceoleo( + drive out of dhe
apariwient  Complex. | lmmeo(zod*c(\{ Con o my car aunel
ollowed  Johngon Ho o nmrbv gas-S%a:'l‘lon}' Which wag
locateol oabouvt (o) var-h( seconols away from 'Fn-tzgaab(é
apow-lfmeﬂ‘{‘, Bs | s cﬁrwmcj, ‘ 90—1* Iy firearm
+com My glove Compartment anck put tt n My pocket.
Once | pulled indo —Hhe gas-stotion, | tﬂs+qn+an<ou%(\/
Jomped oot of My car onol  kicked —Hoe €ront pass-

enger Window of Dohinson’s Car.
ge

Johnson tmrvreo(za—'rdx( Jomped out of the drivers
ocad of s car andl aggrcsde C hargeo ~towards e,
White  charging  at me, Johnson Ceacheol 1n —Hhe side
of s waistbandd  as (£ he woas 3rab£om3 a leapon.
I ms—l“anJrlY ey My Ficearm.  Bfter zeeing e
QFWM, Johnson Momcn—)*arfl\/ pavsed| bt “hen con-

“Hinvedd o C’/Mm,c at me - W hale erro:l-tcdly §Creom’nr19

" Sthoot me NEXLa " In o state ofF fear, | +ired one

Shot Fowards dshnson. | was later ewvesteo, anol
C/(/\aralto( with chﬁ vavateo Mal!(‘_l()us’ I/UOUﬂo(mj Cu'\o'(
-‘H,/\a Use op O «C\(ca,rrv\ YA +Hhe CommlisSion oP a 'Fe,lomf.

On ﬂpnl (g, 2013, oct My pre,(zwlmaﬁ( L\ﬂowmﬁ) ‘Hﬂﬁ
’/Drosecu-}or allowecl Jo(mnSonl Fhe states onl\{ Witness, to



‘l’@%‘]’hf\{- Johnm %&s-hﬂeo(, Fﬂ-kro:hnt)‘ severa] “hmes,
Fhot Fhere haol been no “beef” beteen himself and
) on or prier —to +he night of +he nadent. R.(Pre-
llvvnman/ Hmrm3 Teansoript é‘P.H.”), PP 9, 1O 13). Johnsorn  oent
on —o “R‘S*’F‘? ‘ot  he pnever went o ﬁ‘{"(—ﬁﬁf alds O\P@(‘L
ment,  in aololition +o dﬁﬂ\{mj +hed he caused dam“‘i"
~{o my  Cor, ON +he VW?H' (n iucs%lon, (?.H,) PP (o, ).

Aroonel Mrlx{ Deptember 2013, | cedainedd H’M\{
%Q(pﬁf ("Harptr") o represent me "_Hr)rouﬁlnou—f‘ My tral
ook Se,h“’ﬂ’\CIr\% Pheses.  On September [, 2013, | Pled
Ao+ C‘ﬂ)\H‘\{ o both Charges.

On Ocdober |5, 2013, | met with Havper € the
first e —to discuss My Version of wvents, Where |
R presseol M\ Innocence on the Charges —Haed | was
Qxcmc). On ANovember 39, 2013 | chpek et with Fhe
Prosecutor —+to  execute -tHhe Dlswvay.

On December 7+, 2013, | med wrth #arp{r for a
Second Hme, Where she Infomed e Hhot +he pro-
Secotor ofEecedd me o P hka-aqg reentent . 'Ther\) Lothouod
Conducting  any  other inveshgotions outsile of e
Discovery Horper Told me to take Fhe oFeredd plea-
Oka\ftﬁm-cr\-}' becavse -Hae Progea)«}or'j Yoevidlence was Over-

Whelming  anodl o finding on —he aggravated malicious



L«JOur\olmej C)\arqe LOAS mé\/l-@ablelﬂ ({,‘laFF‘C(% Q-ﬁﬁc/(a\/l‘l'>.

| conbinued o express my innocence on  +he charges,
ﬂplqtmnj o Harper +hat e shot was fireod N, What
| believed 4o be, Some kind of Self-defense | Harpff
Kepm—ledly aclviseol me Hhat Self- defense Was not «
Vioble olefense o the charges. HAs o resold of Harpers
advice, thet [ hasl no defenses qnol +hat, haol | gone
4o Hral, 2 Cmo{mc] of ﬂud% Was 1n¢,vz~l-able, | reloce-
—“amL(«/ accep%eol —+the PIM'aﬁfﬁemti’\‘l" on Feb, 26, S0M4,

In Jate June 9014) )usJ( dax{j before my sentenc
l/)e,a,rlnﬁ, Hm*per Intervieoeo! Fl-{’u]crala( Lo +he €rsd
time  becavse she believeed that  Frzgeralol  oolled e o
Valvable  withess for wme at Scn-%cncmjx. On Ju(\/ 2, 2014,
Fp-hqcm(o( —tfestifredd at ny Sf,‘n‘ie‘ncmﬁ hearm?, c‘lcscnbw}

What she wodnessedd  momends prior o -the Slhooting -
[ was later Sentenceo —Fo (13) -Harteen Jears of

QC-HVQ (V\Carcera-)'lon With “(’lf)f- \/zr7tn1« ‘Depafvfmen% of
Cocrechons.

Harpzr Never oolvisedd me of dhe headt of passion
dc(ense, Nov dicdd she ever (nterview 1:1+1c)eralol PYior

+5 \P&lllﬂﬂ} me o acce/mL “+he plga-ajrcemén‘/-, HaoA
Havper done so, | wovldl  have never occeptecd  the

plea - aq(eemerﬂ', ancl wovlel |have continued o Hrial

.



H

Oncler my Ofl?mct( le of e C—ruz(-h/.

On ﬁ}u?us—} 3, 20I%, after Qxhcws—!*m«) my  Stete
collatecal vemedies, | €ilecd o pro se /ae:thlon for a
_Fe,o(e,ral writ of  habeas corpus. | asserted +the clam,
aimong others, <that my rial  Ccounsel &S ineffective
for —Foulm% “to intecview -Fﬁza)emla(‘ on  eNewitness
wWho coouldd establish My Innocence on +he u;'\olefl\/,r,3
Chorges. | Lsed +he actuval innocence gc&tway s+anclarol

Lnoter  Schlup v, Belo, 513 0S. 2a%, 359 (1995) becavse
the AEDPR statvte of lLimitations, Vﬁéjam(mﬁ My feol -
ecal habeas petition, hao €xpired.

On  September G, 3019 , the Distrct Courd  Concluled
Hhat my  petrhon  was un+nme(7 becavse | did not meet
the threslholol reguirement {or schlugs  actval nnocence
geal*udax(, and 1t dented el The Distact Ceord
also dened o certficote of apﬂaealqbz{nkf.

‘ lmm&obanLe(Y —Qlw( a Pe—h%ton +o the (oot of ﬂPPCQ(r
for +he Foorth Gireort (ezues%mc) o Cerh€cate of app-

ealabily, which was denedl on March 24, 2030.

[ “Hren filed o pﬁ;\*\‘ho\n for r{hmrtno) en loenc
With Fhe Coot of Appeals, Which was denee on May 26,
020,



| now  imely  Svbmit +Hus petition for Wt of
Cetioran o s Honorable Cour+,



REASONS FOR GRANTING THE PETITION

Whether the distnd cooct  Commtbed leqa( evcor When 4
Jeermined Fhat my newly Presented evcolence does net quelify
Lo consiolecation Lnodler ~Hhe actual thnocence gateway stanolocof
arhedlated 10 Sehlvp v, Delo, 518 (3, 2%, 327 (1975) 7

The olistrict Courdt Maole an erconeous conclusion When
i+ deternined hat my newly presented evidence does not
czch.C\{ for consideration unoler Schlups actuwl [nnocence
§+ano(aro(j arguing +Hhat my new evidence must  be “rmwly
discovered . * (Districd Courts opinon).  Ihe dhistrict Coorts
Conclusion (s In error becavse 1+ (s Iin Conflict with this
Court s roling 1n Schivp, Al sehlvp fﬂClUtreS‘ls that my
New eviolence 15 reliable ano fhat 1+ Was never presented]

at +ral. Sehivp | 513 US, ot 324, 115 5C. 251,

The "neul«( discovereo “ —threshold —hat +he Jistricd
Court pses In I+s argument (s only a reguirement Cor
ﬁiut-{-aé(e oc 5+q-Pu+or\/ —l-ol{m?)- (+ 15 not, however, o
rezu:remr:n+ for Schilvps actual [nnocence 30&&0\14\/, [n
McQuiggan V. Rerkins, 567 U,5. 383, 386 (013>, this
Coord pr{azncd ~+that ~+he —+threstold o(:[,?ance reguirement

Lov e?ur{‘abl{’ or 5#&%04‘0(}/ “{‘0”0’\3 does not qp(DlY When a
coort 1S @nStolermc) Whethee eviclence 15 new Lor he

porpeses  of  Schivps actual nnocence inquiwry . TThe only

0.



‘Hnmg +hat’ Shoold be consilereo Qj»aro/rr>7 +the new
evidence 15 the ()neX(DiamCOI dela,Y (n /areﬁtn+ln7 e
evicence , McQuigqin, 133 5.G+. ot (735

Thus, ne bar
exists o Fhe feweuma Cour+ ﬁ\/aluo;l*mcj‘ Whether -the

evidence 15 s+rong enough o -establish My actual 1nnocence

)
as lon6) as “H’\e C\/ldencc Was cjcnumdy no—l— Prest’,n-l’co( “{’o
~+he ~trier o€ fact.

Forthecnmove, no—Hrunj‘ in Schlve indlicates —+hat —Fhere

(5 a limitation on —+he new -eviclence (f\cunrxﬁ 4o be nawIY
discovered n ovder €oc 1+ 4o

be consideredd, 1n fact, all
of §cklup‘6 newly pPresentedd eviclence, +or his actoal inno-

Cence clam, Was always avacable +o him Hhroghout s
orimmal proce;ed'mﬁj, A’H“’)OO?!\ I+ was available, however,
e new ly presented eviolence —+hat Schlup elicol on for
his actual innocence claim was not presended] o+t Hrial

becavse of s counsels Ineffictive representation — Coonsel

faledd o conduct s own interviewss oibh ony of —the

Potential witnesses — Which Is +Hre Same ineffechveness

in mY case,

of counsel Fhot | have Feced lhere

This Courdt bheld Fhed an actoal 1nnocence

claim
Lnolec  Schivp " requires petrhoner o Support his al(@)cchons

of const rutlonal

eveor Wwibh new eliskle evidence — Whether
= loe excvulpatory screntific 6\/(0(@‘%6) +rus+wor+h\, eyewrtness

eCcountsS, o¢ crithical Physical eVidence — Hiot ogs ot



Presente ot tral ” 50”()@7 513 U.S, at 324,

here, | have supported  my al{ﬂﬁ\a“'loﬁ§ of Consty -
totonal ercor | for wmy actunl  (nnocence  claim , Lith an
ofticdavt  From Fl-#‘aﬂt«ald, on tyadrtness, ,cle:l-mlm? —the
eents ltao{.mcj up o —the Shooting nvolying  me anof
Jdohnson.  The district cood haol no Credtb(h%{ [55ues

l,urp'\ FH’ZC)-C/alo(lS a@pw{a\/(-h andl her —i“es-l‘lvvton\( wes
Thecefore | ~the olistrict

never presenteo] at tnel.
Courts conclusion was evroneovs, and —the coort of
appeals  was in ervor Lo not granting A c'cr—hﬁczo:\'p
VA “PPCOJ'@“‘PY on Hus (sSue  becavse my neuly pre -
Senteod tviolence does Qua/afy, and Can lbe conslereo]
for the pucposes of Schlvps actuel innocence gateway-

Whether +he Histricd coord Commttect /Caa,( evyor
When 1+ evaluateol +he vecovd anod madde +s —ﬁno(ma
baseod on an improper standarol 7

The odistrict court  <veluvadted My actoal innocence
Claim  ounol erroncoosiy maole (s Qna(ma basedd on an
(mproper  Stanclarol, o In any event misappliccd —the
actual tnnocence standaro avticuledesd 1n Schlop, The

d(%‘\'(lc" Cour+ —ﬁcour\(y( —“+het © ‘ﬁfom “+he ‘4‘0“!‘&[\‘1’\1 o€
'C\/la{ence) rﬁasonable Jurors COU‘A ‘FIY\O( ):m(’j 9ULH'\1 OF

12,



aqqravated  malicious lAJouno(m?, g (Diﬂnc% Courts oquum>
(emphasis aololeol),  The olistricé Coort's Qndun% IS In €vvor
becavse 1+ Focused I+s assessment of the vecorol on
Whether any rational Juvor Could have Com/\c:\—co/ﬂ; Which
1S tn conflict otk Hhis Courds (ulmoj 'n M‘e

Hece, +he district Coord madle 1+s npmolmﬁ bosecl
on whether —+he “rer of fact Stmply  haol +he power
o convict me. In contmst, the actual innocence stand -
avol of Schlvp reguires +he district coord 4o make a
prob_aballshc dedermination obou+ WO het red%onable) P“Pﬁfz‘{
instrockeol  jorors wiovld do " Schlvp, 513 OS, at Z29-
XY (CmPhaSls Qo(o(£0(>. “This Courd bhelod ~hat “Hthe Use
o€ —the wordd 'covlol’ Lociges “he Inguiry  on +he Power
of —the Hvier oF fact e ceach s Conclusion ., (irere
" He use of the weord Mwould! Locozes —the (Nguiry on
“tHhe I,kd\/ behavior o€ “+he +vier of fact, " T,
“Therefore,  under a proper application oF the Schive
Standorod, the districd Coord Shooulol hove consiclereol
—the vecorod anol maole a Probabilistic deterniation
cbout  What ff@Sono\b/{ +rrers of fact ave (1/ce,ll/ o
do, insteacl of What they Covlel do,

‘n oroler —[‘o socoaeo(’ on on CLC-I'UOJ INnocenc-e C’,(.cum/l
Undler  Schlvp, | mMust Shew Fhat Y, [tqht of new

evielence, (+ 15 nore ll/ﬁe/y +ian not —thed no reasonable

\3.



Jovor woulol have Foord [mc] ﬂ‘””‘{ [o€ ao]qv’avcc%to*(

Mmalicious toonoling | beyond o yeasonable deobd, ” Schlvg,
513 0S5, at 327, Undler Wr7zn/a [aw, the <lewment Hhat
d\s—Flnautshts +Hre Class & -pf,[on\f of apﬂrqvodrtp/( malicious
(&buno(l/li Yrom —HFhe class 6 -Pe,[orh{ of  Onlawful tsoond -
ng s Walice .  “Therefore, (n ordler o overcome -the
agqvavated  walicious wcuno(m? Charge ,
dence only needs o persuadle a Jory thet I dicd not
Commit —+he act with malice, Pnodl o do 50, o« head
of Passion def<ense con be Osed —o Mz+z7q+e agqra-

n/!\{ Nt <Cvi-—

Vated malicious (A)ouﬂo(mﬁ dowon —to  onlawful wcunolmy

Wwhen 4 con  be rﬂa$onaél~/ infecredd Fronn +he eviolence
ot Hhe pettioner ocked N e ead o0& PasSion
| >

o
i the eviddence as a Whole (alses o (easoneble dol bt

Hoat +he pettioner acted MC\l]C_(oug{y'

i"«e, My newly presented evidence | Fiizgecalols afiolavH,
617mﬁcal’(7 undernines —Fhe +¢€“[‘|monuf o¥ Sohasen —+he states
only wWitness , Uohnsen —testified ot my pre,hmmqn/ h(ar1n7
Fhat he nNever camme +o F-l“"‘CC’leo(g‘ apactment | anol “+hat
he never vando | iz—eol wy Cor on ~qu.mc)h+ tn Question,
However, wnot only does ﬁho]tmlo('s ‘f??f")mowv conteaol (4
)o\nnswx's +es+uvwon~( b\{ Plo\mncj Jslnson ot e apactanend
on the night 1n question | bud Fitegevald ¢ Hestimony  describes
how Johnson reekecd havoe ot +he apactment.  Frizgecaldl s

—{’es-hw\on\( clf;6cr:bes hoto Jaknsw} toas béfﬂ’m? on +he doors

EN



andl  windocos  of Hhe apartment ;)  Bhoos everyone bemﬂ

owakened oot 0F thew Sleep _ole,scrabes Johnson Shou%m7
for me o Come outsicle ;
davghtes in the apartment; describes how my daug'mkr

places my four year-olol

Wwas In & Stare of Hfrar anel crying descrioes dohnson
\/ovno(ahzmi my Car; Shows me reacting +o Johnson's
actions [VVIMCO{IOH’C/[L{} Ou’lolvl‘{‘ Shows me bein deaf +o
Hhe volce of veason - Lohen Fuhqcmlo( b@jjeo{ anol yelleol
for we not Ho go ovtsile, anal how | diln listen,

Fitzqecalds  affidavit provides conclosive proof of vvu{
Innocence on the Crime of conviction because lher test-
tmony establishes —tHhat My heat of passion wWas nvolceol
b«{ Jo‘nnsom; andl 1+ alse discredits Jdehnson’s ~I’e$+ewton\/,
which woold anmaJcely impeach e State on(\( wtness,
Thus, ﬁ—i-zcicralo(% Sworn ~+es+nmom/ woold hl/.dY cavse
ony veasonable yoror s lend  credence o my assertion
Haod | octed in 4o heot of Qossin  Vpon Johnsons
Provecation Nsteaod of 1t bcmj & roandom oct deviveol
Loom Mallc]m«h{ of heard, Becavse | at the end of
+he doy, f Johnson never nstilleod feor into iy
four Jear - olol clovuﬂ‘ml*ﬁf) (VIakmo] her cry b woulol have
never loeen £illesl Lot fage 40 where +he {Hror bvevis
Comtrolled 1N Hhe et plece. |

ln som, 4he distect couds conclusion  was

15,



evoneous , and tHhe Coud of appeals wWas in ercor
Lo not OL)rarH’)an o Cerhbiecate of OLPPCQ(JE:(MY on +his
1550e  becavse Hoe cdisteiet court evalvateol Hhe (ecorol

Lnder an (proper stanolorol . Haol —the | distried Court
Not assessedd my  ectual nnocence claim —H}rwﬁb\ an
IMpvoper [ens anol committed o Sta)mpthr\# {(ﬂa(
Cror, My octual Innocence Clounm oold be Shown
Proven bpecause no Jorovr Conscten—ktousl«f “}Qvl(owm? e

)‘odqc'g INstructions requiring [Proof be\/ono( a (easonable

dobt | woLld  |nave Voted —to cConvied e oF 0qova -

Vated  whalicious wounoln’\ﬂ once + learnedd FHhat |

Was 50\\1\\( OL(‘:anﬁ (N 'fes@nse +to So.hnSon‘S PVOVO’
cection | ’I’he,remﬁé(e‘ onder oo proper Otppltcoa‘zon of
Schlvpe , | would be  adlowed —to overcome e

AREDPA's statute of (ll/wrl'e:)‘tof)s') Which, 'n “+orNn; woold
enable —Hve district courdt o considler e mer1ds

of my otheriorse Ortimely claims.

16



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

=

Date: AUQ,U%J{ %\, 2020
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