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UMITEDR STATES

Oetober Term, 2020

KETOH SMYTH, $#221412

Peti{tioner,
¥e

NOAN NAGY

Respondent
tion for a Writ of Certiorarl to the

mited States Court of Appeals
rfrom the wih Clirewlt

PETITTON FOR WRIT OF CERTTORARY

3

14k Smith (hereinafter 'petitioner™) pet titions for &

Wit of certicrari te review the judgment of United
3 4
Srates Court of Appeals for the Zixth riveuit, which

went affirmed the denial of by the Digtrict Court for

of Michig o«f his 28 U.&.C. § 2254

"'.."a @‘ b n

petiticn For writ san corpus from criminal convichions
tmposed Ly the Third Judicisl Civeuit Court for the County

aof Wayne, Detroit, Michigun -~ which was affivmed by the
h 2

michigan Court of Appeals, and leave depied Ly the Michi

367

1an

o Y

cpe Court, vphoiding the erropeovns decision of the trial

eourt in denying petitioner s falv trizl when {1} zhe

refused Lo hold n evidentiary hearing vursuant te this

court's ruling in

(1954}, where there was erxbraneous contact

Arioner's trizl. FHowever, the

deliberating fury Quring p



Conyt Inadequately deterwined that clrcumstances of the
pontact, the impact of the extranescus contach wpon the
jurer, the prejudicial effect of the copnbact upon the
petitioner, and all interesked parties were nok permitied
te participate. (21 There was dnsufficient evidence Lo
support the jury’s guilty verdicts, and the Michigan Court

03

of Rppeals unreascnasbly epplied Jacksen ve Virginis, 443

Mo, 307 (1@9¢), {31 The district ceurt erred { faiiﬁmg to
consider the import of the newly discovered evidence which
went Lo suppotrt petitioner's claim of actual dnnocencs.

CrEITMIONE BRELOW

The opinions of the Conrt of Appeals (Pet. App la -
iaad and the distriecs cowrd opinioer ard judgment
{Pat. Bpp. 143 w.3@ahw
dURTSTICTION

The judgment of the court of appesls was entered on

Jume 1%, 2020. [(Bpp. tla] The jurisdiction of this Court i&

inveked wnder 28 U.S.0. § 12%4(1). This petition is tiwmely
pursvant to 26 U.8.C. 8 2101 {el.
CORSTTUUTTONRL AND STRTUTORY
FROVISGTONS TNYOLYED

The Sixth Amendpent to the United States Constitution
guarantees a criminal defendant the Eﬁ@ﬁ%»hﬂ b bried by an
jmpartial juvy and be given » faiv trial.

S AT EMERT
Gfhe facbs vnderliving this olaim {z detailed in the

P

opinions of the lowsr courts sttached hereto.

&



Clearly eztakbiished federal iav nandates that the trisd

counrt must hold a Rempmer hearing if a defendant ascerts o
calorable cialm of extranecus influence on the jury.
refore sentencing, petitioner alleged that & JUror cabe
rorwars and admitted that more than one menbey of the Jury
changed their vote from not gulity to oviity based on
inporrect outside information regerding the potential
geptence. DMuring the argument on whether to prant &
hearing, the trisl court acknowvledged that the jurors
sdpitted after trial they were confused that felony murdelr
was eguivalent to fFirst degree nmurder, and that they were
pot sure prout whether petitioner committed the offense.
Nonetholess, the trial court denied petitioner's reguest Tov
ar evidentiary hearing &0 explore whether the introduction
of the potential sentence infornation affected the verdict.
REASONS FOR GRANTING PETITION
¥e PHE TRIAL COUNT TNTERFERED WITH PEYTTIOMER®S HBURTE AMD
FREDFRAL CORSTITUTTONAL RYGHTS %0 2 FATR JURY T TRL. WHEW
SHE REFUSED TO HOLD AR EVIDENTIARY HEARING PUREGLNT
FHTY COURTS RULING TN NEMMER V. UONITED &, D47
VeBao 227 (1954, WHRHRE THERE WAS AN CcomTacT
WETH A DELIBERATING JURCR, AND WHERE THE COURT, BASED
UEeX RN INADEQU2YE RECORD, ERRONEQUSLY DETE iy THE
PUMSTANCES OF THE COWNTACT, THE ITMPACT OF THE
PRANECUE CONTACT UPCON THE JURCE, THE PREJUDICIAL

SFFECT OF THE CONTACT UPON THE DEFENDANT, AND ALY
ITMTERESTED PARTIES WENE NOT PERMITTED TO PARPICIRATED

L

doner's entitlement
to @ Remper hearing departed frowm the underliying facts and
ageverning lav.

First, the State arcued that petitioner conceded tharxe

ernsl influence on the jury that covld justify @

Waw D &x

a9



rRemper hearing. On the coptrary, petitioner's trisl

o

attorney explicitiy argued that the information regarding

potentizd punishments came frow guteide jury room. Iudeed,

petitioner's coungel conceded that she would not have esked
for » Bepper hearing if she believed that the jury's
disengsions regarding potential punishments were generated
by internal speculation,

Second, the State argued that the jury's consideration

of potential punishbment is not an external influence that

could justify a Repmer hearing. This argument fgnores
weli-established Supreme Court and Sixth Clrewit precedent
inéicating that » Bemper hearing is reqguired if the
defendapt alleges a juror considered information ohtained
srom & source cutside of the trisi. Contyary to the Gtate's
contention, petitioner made clear during oaral argument hat
nis reguest for a Remmer hearing was premised on an
understanding that the potential punishment information came
rrow nufnmﬁe the jury room:
The case law is if it was intermnal consideration, ve
wouldn't even be here. It hag to be semething that is
erternal to the jury, apd their deliberation. It i®
pot thet they talked about something inelide, {it”ﬁ}

hat they had something from outside that was
introduced.

“

{(trisl Tranmeript, @t Page 06174, {emphasie edded}). Indeed,
se this excerpt of the argument shows, the anly copcession

petitioner mede ip state covrt that he would npot have

reguested a

discussion about potential punishments vas o product of the

i
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ehtained fraom outside of the jury room.
Petitioper hereby asserts that the State Court and the
subseqguent courts on review, arplied and zeguiesced Lo the

application of and improper standard.

2
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s
-
)

”
g
N

Cireuit Court of Appeals’ Finding in the
instant cose conflicts with earlier recent fecision out of

hat court. Por example, Fwing v, Horton, ©14 F.3d 1027 (6th

Cir. 201%2), {(a habeas case) the court held that a petitionay
rerely needs to show  "that extraneocuvs information may bave

tainted the jury® to he epntitled to & remand for a Remner

=y

hezring. {(Empha added in originall.

£RT F.2¢ 945 {6th Cir. 2C18}Y, the court found

that *falrthough Harris did not estakiieh that Juror 17 was

sn unauthorized communication, Faryis 4id present

elaim of extraneous influence, which

[
3

necessitasted investigation. This conclusion wase epey

i

=

rearh beeause this Court's standard for entisloment to o

Renmer hearing leaves little digcretion for the trial

n

court . "Where a colorable olzim of extranecus influence has
beern raised, the court pust hold a Remmer hearing to afford

the defendant an opportunity to estabkiish actuval bias.®

]

Y

ates v. Lenjiexr, 870G F.3ld 546, 549 6th

Cir. 17 emphasis added); see alsoc Ewing, 914 F.2d at

LT}

10301031 (remanding for Remrmer hearing because "withouwt a
hearing, there is too wmuch that is unknown about the

o p

£ n.4 {remanding

deliheration..."):; Harris, 883 ¥F.3d ar 24

for a Ee hearing even theugh the defendant's claim

&}



relied on multiple layers of pure speculation.
Imder this standard, once petitioner claimed that &
jwror had introduced cvtside information regarding potential

runishments, clearly estakliished federal law tyid

tris? court's "duty to investigate and determine wvhether

st}

there may have heen a vielation.®” Harris, 881 P24 at QR2,

Ta hold cthervise, wonld nnde the purpose of & Eonn

hearing, which g to provide the defendant with the

opportunity te "determive the cireumstances, the impact on

b ]

the ijwnrori{sl. the information was
¥

RED F.3d 8072 (6th Clv. F018).

Tn the inetant case, 3 preliiminary hearing was held

but no record was made oned ae

£
=y
7

st the jurors heling gues

to what uwe the scurce of the infarmation.

Fram the trial court o o court considered

the fFactl that tfulnder oleas estakl ished Supreme Court

case law, an influence s nobt an internal one if i¢ (1} ie

I3

evtranecus prejudicizl information: f.e, inforwation that

was net admitted into evidence but nevertheless #

Facth at fssue in the case...” Robhinaon vw. Pe

60,260 {4tk Cir. 2006}). There is no regulnre

party outside the jury bring the extvaneocvs information fio

of the fury. Instead, =2

SR STAT S

exsmple of & juror conducting "an oud of court 2p fment

Paa ab6, S08% {ath

_Mitchell, 320 P74 604, 38 (ALh

e



s th { &

tnfo

mation obtzined by & Jjwror frow a

1o gubrareops influence. 483 T.&. 107, 118 (1087},

R T P -
crlal conld have

ehtaining by Ghe fw

wropyiste seouress, it wase

any numb

the souree

necessary that the trial court inmguive into wh

53

BTl ehN

not dene, the subseqguent

judiedisnl events were upar an in wmlete and

wiative reocord.
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