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(I) 

QUESTIONS PRESENTED 

Congress has provided that, for purposes of appor-
tioning seats in the House of Representatives, the Pres-
ident shall prepare “a statement showing the whole 
number of persons in each State  * * *  as ascertained 
under the  * * *  decennial census of the population.”       
2 U.S.C. 2a(a).  It has further provided that the Secre-
tary of Commerce shall take the decennial census “in 
such form and content as he may determine,” 13 U.S.C. 
141(a), and shall tabulate the results in a report to the 
President, 13 U.S.C. 141(b).  The President has issued 
a Memorandum instructing the Secretary to include 
within that report information enabling the President 
to implement a policy decision to exclude illegal aliens 
from the base population number for apportionment “to 
the maximum extent feasible and consistent with the 
discretion delegated to the executive branch.”  85 Fed. 
Reg. 44,679, 44,680 (July 23, 2020).  At the behest of 
plaintiffs urging that the exclusion of illegal aliens 
would unconstitutionally alter the apportionment, a 
three-judge district court declared the Memorandum 
unlawful and enjoined the Secretary from including the 
information in his report.  The questions presented are: 

1. Whether the relief entered satisfies the require-
ments of Article III of the Constitution. 

2. Whether the Memorandum is a permissible exer-
cise of the President’s discretion under the provisions 
of law governing congressional apportionment. 
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PARTIES TO THE PROCEEDING 

Appellants (defendants in the district court) are Don-
ald J. Trump, in his official capacity as President of the 
United States; the United States Department of Com-
merce; Wilbur L. Ross, Jr., in his official capacity as Sec-
retary of Commerce; the United States Census Bureau, 
an agency within the United States Department of Com-
merce; and Steven Dillingham, in his official capacity as 
Director of the United States Census Bureau. 

Appellees include the City of San Jose; King County; 
Arlington County; Harris County; Black Alliance for Just 
Immigration; Sam Liccardo; Rodney Ellis; Zerihoun 
Yilma; Lovette Kargbo-Thompson; and Santcha Etienne 
(collectively, plaintiffs in the district court in No. 20-cv-
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Appellees also include the State of California, by and 
through California Attorney General Xavier Becerra; the 
City of Los Angeles; the City of Long Beach; the City of 
Oakland; the Los Angeles Unified School District; and the 
County of Los Angeles (collectively, plaintiffs in the dis-
trict court in No. 20-cv-5169). 
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In the Supreme Court of the United States 
 

                                     No.  

DONALD J. TRUMP, PRESIDENT OF THE UNITED STATES, 
ET AL., APPELLANTS 

v. 

CITY OF SAN JOSE, ET AL. 
 

DONALD J. TRUMP, PRESIDENT OF THE UNITED STATES,  
ET AL., APPELLANTS 

v. 

STATE OF CALIFORNIA, ET AL. 
 

ON APPEAL FROM THE UNITED STATES DISTRICT COURT  
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

 

JURISDICTIONAL STATEMENT 
 

 The Acting Solicitor General, on behalf of President 
Donald J. Trump, et al., respectfully files this jurisdic-
tional statement on appeal from the judgments of the 
three-judge panel of the United States District Court 
for the Northern District of California. 

OPINION BELOW 

The opinion of the three-judge district court (App., 
infra, 1a-127a) is not yet reported but is available at 
2020 WL 6253433. 

JURISDICTION 

Under 28 U.S.C. 2284, a three-judge district court 
was required to be convened because appellees’ suits 
challenged on constitutional (and other) grounds the 
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President’s determination concerning standards for in-
cluding individuals in the apportionment base for reap-
portioning congressional districts.  See App., infra, 
136a-139a; D. Ct. Doc. 46, at 32-40 (Aug. 18, 2020).*  The 
judgments of the three-judge district court, which in-
cluded a permanent injunction, were entered on Octo-
ber 22, 2020.  App., infra, 128a-131a.  The government 
filed notices of appeal on October 23, 2020.  The juris-
diction of this Court is invoked under 28 U.S.C. 1253.  
See Dothard v. Rawlinson, 433 U.S. 321, 324 n.5 (1977) 
(holding that an appeal lies under Section 1253 where a 
properly convened three-judge district court grants an 
injunction on antecedent statutory grounds); White v. 
Regester, 412 U.S. 755, 760-761 (1973) (holding that 
where an injunction is appealable under Section 1253, 
so is an accompanying declaratory judgment). 

CONSTITUTIONAL AND STATUTORY 
PROVISIONS INVOLVED 

Pertinent constitutional and statutory provisions are 
reproduced in the appendix to this pleading.  App., in-
fra, 140a-144a. 

STATEMENT 

 This case is one of several challenges to a Memoran-
dum from the President to the Secretary of Commerce 
regarding the exclusion of illegal aliens from the appor-
tionment population base determined under the 2020 
census.  85 Fed. Reg. 44,679 (July 23, 2020).  In one of 
those cases, the government appealed to this Court an 
order preventing the Secretary from complying with 
the Memorandum, J.S. App. at 1a-107a, Trump v. New 

                                                      
* All citations of district court documents are to those filed in No. 

20-cv-5167. 
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York, No. 20-366 (filed Sept. 22, 2020); this Court post-
poned consideration of jurisdiction and expedited the 
appeal on October 16, 2020, setting oral argument for 
November 30, 2020.  After the Court did so, the district 
court in this case issued essentially the same relief on 
very similar grounds.  App., infra, 1a-131a.   
 1. The Constitution provides that “Representatives 
shall be apportioned among the several States accord-
ing to their respective numbers, counting the whole 
number of persons in each State.”  U.S. Const. Amend. 
XIV, § 2 (Apportionment Clause).  To make apportion-
ment possible, the Constitution requires the federal 
government to conduct an “actual Enumeration” every 
ten years in “such Manner as” directed by Congress.  
Art. I, § 2, Cl. 3 (Enumeration Clause).   

Congress has directed the Secretary of Commerce to 
conduct “a decennial census of population  * * *  in such 
form and content as he may determine.”  13 U.S.C. 
141(a) (Census Act).  Following completion of the 2020 
census, by December 31, 2020, the Secretary must sub-
mit to the President “[t]he tabulation of total population 
by States  * * *  as required for the apportionment of 
Representatives in Congress among the several 
States.”  13 U.S.C. 141(b) (the Secretary’s report or the 
report).  After receiving the Secretary’s report, the 
President must “transmit to the Congress a statement 
showing the whole number of persons in each State  
* * *  as ascertained under the  * * *  decennial census 
of the population, and the number of Representatives to 
which each State would be entitled  * * *  by the method 
known as the method of equal proportions,” within one 
week of the first day of the next Congress’s first regular 
session.  2 U.S.C. 2a(a) (Reapportionment Act).   



4 

 

While the President’s role in applying the equal- 
proportions calculation to the apportionment popula-
tion base is ministerial, his role in determining the pop-
ulation base itself is not.  As this Court has recognized, 
“§ 2a does not curtail the President’s authority to direct 
the Secretary in making policy judgments that result in 
‘the decennial census.’  ”  Franklin v. Massachusetts, 
505 U.S. 788, 799 (1992).  Notably, one such “judgment” 
is whether a person should be deemed an “ ‘inhabitant’ ” 
or “  ‘usual resident’ ” of a State, which is “the gloss” that 
has historically been given to the constitutional and 
statutory phrase “persons ‘in’ each State.”  Id. at 803-
804, 806 (brackets and citations omitted). 

In 2018, the Census Bureau promulgated criteria to 
enumerate most people “at their usual residence,” 
which it defines as “the place where they live and sleep 
most of the time.”  83 Fed. Reg. 5525, 5533 (Feb. 8, 2018) 
(Residence Criteria).  “Citizens of foreign countries liv-
ing in the United States” are “[c]ounted at the U.S. res-
idence where they live and sleep most of the time.”  Ibid. 
(emphasis omitted).  Foreign citizens visiting the 
United States (such as individuals on a vacation or busi-
ness trip) are not counted under the Residence Criteria.  
Ibid.   

The Bureau uses a number of methods to ensure that 
individuals are counted as part of the decennial census.  
For the 2020 census, individuals are being enumerated 
through (1) census-questionnaire responses online, by 
mail, or by phone; (2) visits by enumerators; (3) proxy 
responses given by knowledgeable individuals such as 
neighbors or landlords; (4) high-quality administrative 
records from other federal agencies; and (5) potentially, 
data imputed from the same area (used as a last resort 
to fill data gaps).  New York v. United States Dep’t of 
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Commerce, 351 F. Supp. 3d 502, 521 (S.D.N.Y.), aff ’d in 
part, rev’d in part, and remanded, 139 S. Ct. 2551 (2019).   

2. On July 21, 2020, the President issued a Memo-
randum to the Secretary of Commerce regarding the 
exclusion of illegal aliens from the apportionment pop-
ulation base under the 2020 census.  85 Fed. Reg. at 
44,679-44,681.  The Memorandum states that “it is the 
policy of the United States to exclude from the appor-
tionment base aliens who are not in a lawful immigra-
tion status under the Immigration and Nationality Act, 
as amended, to the maximum extent feasible and con-
sistent with the discretion delegated to the executive 
branch.”  Id. at 44,680 (citation omitted).  The Memo-
randum directs the Secretary to submit to the President 
two tabulations in the Secretary’s report.  One is an enu-
meration “tabulated according to the methodology set 
forth in” the Residence Criteria.  Ibid.  The second con-
sists of “information permitting the President, to the 
extent practicable,” to carry out the policy of excluding 
illegal aliens from the apportionment “to the maximum 
extent of the President’s discretion under the law.”  
Ibid.  

The Census Bureau is evaluating the extent to which, 
as a practical matter, administrative records pertaining 
to immigration status can be used to identify and ex-
clude illegal aliens from the apportionment population 
count.  “A team of experts [is] examining methodologies 
and options to be employed for this purpose.”  Press Re-
lease, U.S. Census Bureau, U.S. Dep’t of Commerce, 
Statement from U.S. Census Bureau Director Steven 
Dillingham:  Delivering a Complete and Accurate 2020 
Census Count (Aug. 3, 2020), https://go.usa.gov/xGR2C.  
That process continues, and the “Bureau does not know 
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exactly what numbers the Secretary may report to the 
President.”  D. Ct. Doc. 84-1, at 4 (Sept. 10, 2020). 

3. In late July 2020, appellees—a group that in-
cludes California and various municipal entities within 
California and a separate group of other localities, non-
profit organizations, and individuals—filed complaints 
challenging the Memorandum.  Appellees alleged, among 
other things, that the Memorandum violates the Consti-
tution’s Apportionment Clause and Enumeration Clause, 
the Census Act and the Reapportionment Act, and the 
separation of powers.  See App., infra, 129a-130a.  The 
district court did not formally consolidate the cases, but 
considered them together as related cases.  Cf. id. at 
137a.  At the parties’ joint request, a three-judge dis-
trict court was convened to consider these cases pursu-
ant to 28 U.S.C. 2284(b).  See App., infra, 134a-139a.   

4. On October 22, 2020, the district court held that 
the Memorandum violates the Constitution and federal 
statutes, granted partial summary judgment and a final 
judgment to appellees on those claims, and entered de-
claratory and injunctive relief.  App., infra, 1a-131a.  
The court’s decision frequently referred to, and at some 
points relied heavily on, the New York district court’s 
decision, which had found that the Memorandum vio-
lates the Census Act and Reapportionment Act.  

a. The district court below began by holding that ap-
pellees satisfied Article III’s requirements to seek re-
lief.  App., infra, 32a-53a.  The court found that appel-
lees “have standing based on two harms:  (1) [an] appor-
tionment injury, and (2) [a] census degradation injury.”  
Id. at 35a.  The court rejected the government’s argu-
ment that appellees’ claims are not ripe because it is un-
known how many illegal aliens the President may be 
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able to exclude from the population base for apportion-
ment, concluding that despite the “qualifying language” 
in the Memorandum, it does not “ ‘override[] clear and 
specific language’ that ‘commands action.’  ”  Id. at 43a-
44a (citation omitted).  In finding the case ripe, the court 
also relied on its perception that the Memorandum 
evinces “the determination of the President to accom-
plish the memorandum’s explicit and singular goal of 
excluding undocumented immigrants from the census 
count.”  Id. at 44a.  

The district court next rejected the government’s as-
sertion that appellees’ asserted apportionment injury is 
too speculative to support injury-in-fact, because it is 
currently unknown whether any appellee would suffer 
the loss of a congressional seat.  App., infra, 49a-50a.  
The court determined that the government could “ ‘de-
termine citizenship status for approximately 90 percent 
of the population’ ” and the President hoped “to have 
‘maximum’ exclusion,” concluding that “[t]here is no ev-
idence that a substantial portion of undocumented im-
migrants will be exempted from the implementation of 
the Presidential Memorandum.”  Id. at 50a (citation 
omitted).  Observing  that “census data” may impact 
“federal funding received by state and local govern-
ments,” the court also concluded that there was a sub-
stantial risk that “a sizeable enough exclusion” of illegal 
aliens from the apportionment base “will affect federal 
funding received by” at least one of the governmental 
plaintiffs.  Id. at 50a, 52a. 

The district court also declined to postpone considera-
tion of the case until after apportionment has been com-
pleted, finding that there were no prudential ripeness con-
cerns.  App., infra, 53a-62a.  The court concluded that 
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the issues in the case were “particularly fit for judicial de-
cision because they are purely legal in nature” and re-
jected the government’s argument that “  ‘the legal analy-
sis may differ based on what subsets of illegal aliens are, 
in fact, excluded.’ ”  Id. at 57a (citation omitted). 

b. Turning to the merits, the district court noted 
that while the “doctrine of constitutional avoidance led 
the  * * *  court” in New York v. Trump, No. 20-cv-5770, 
2020 WL 5422959 (S.D.N.Y. Sept. 10, 2020) (New York), 
“to base its decision that the Presidential Memorandum 
was unlawful solely on statutory grounds,” “[w]e have 
elected a different approach”: to “reach the constitu-
tional issues prior to the Supreme Court’s consideration 
of the New York case.”  App., infra, 62a, 64a.   

The district court first held that the Memorandum 
violates a purported constitutional requirement “that 
apportionment must be based on all persons residing in 
each state, including undocumented immigrants.”  App., 
infra, 64a; see id. at 64a-102a.  The court asserted that 
“the term ‘usual residence’ refers to an individual’s 
usual residence on ‘Census Day,’ without regard to 
where that individual might move afterwards,” and thus 
“undocumented persons still must be counted in the 
census.”  Id. at 72a-73a.  And it concluded that the draft-
ing history of the Constitution, historical practice, and 
legislative history concerning proposals to exclude all 
aliens from the apportionment base confirmed this 
reading.  Id. at 73a-90a.   

Turning to the statutory claims, the district court 
“reach[ed] the same conclusion as the New York court,” 
“agree[ing] with the basis for the New York court’s de-
cision as discussed in its order.”  App., infra, 102a; see 
id. at 102a-122a.  The court concluded that “undocu-
mented immigrants are ‘inhabitants’ ” for the purposes 
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of the Census Act and the Reapportionment Act.  Id. at 
106a (emphasis omitted).  The court also reasoned that 
although this Court in Franklin held that it was “rea-
sonable” for the Executive Branch to “includ[e] service-
members in the apportionment base” by “essentially 
constru[ing] ‘persons in each State’ to also include ser-
vicemembers with enduring ties to (but no physical 
presence in) that state,” the President could not reason-
ably exclude illegal aliens.  Id. at 111a.   
 The district court further “agree[d] with the New 
York court” that the Memorandum “violates the stat-
utes by basing an apportionment on something other 
than the ‘decennial census of the population,’ as that 
term is used in the Reapportionment Act.”   App., infra, 
112a.  In the court’s view, “the statutory scheme re-
quires [that] the apportionment base be the tabulation 
delivered to the President in the 141(b) statement,” 
ibid., and the court rejected the government’s conten-
tion that Franklin held to the contrary, see id. at 113a. 
 The district court then held that the “Memorandum 
violates the constitutional separation of powers,” a hold-
ing that was “premised on the conclusion  * * *  that the 
proposed exclusion violates the enactments of Congress 
and the authority provided to the Executive Branch in 
those statutes.”  App., infra, 120a.  The court concluded 
that because Congress’s delegation of reapportionment 
duties is “limited by the text of the enabling statutes,” 
and because the court had already found that the Mem-
orandum is “ ‘incompatible’  ” with those statutes, the 
Memorandum “violates the separation of powers doc-
trine.”  Id. at 121a (citation omitted). 

c.  The district court granted appellees summary 
judgment on their Apportionment Clause and Enumer-
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ation Clause claims, their Census Act and Reapportion-
ment Act claims, and their separation-of-powers claim.  
App., infra, 127a, 129a-130a.  Finding the permanent-
injunction factors satisfied, id. at 123a-126a, the court 
enjoined all defendants other than the President “from 
including in the Secretary’s report to the President  
* * *  any information concerning the number of aliens 
in each State ‘who are not in a lawful immigration sta-
tus,’ ” id. at 126a (citations omitted).  The injunction that 
the district court below entered closely tracks the in-
junction entered by the district court in New York, but 
“expand[s] the scope of th[at] permanent injunction to 
also apply to any reports otherwise provided by the Sec-
retary as part of the decennial census.”  Id. at 125a.  The 
court likewise “agree[d] with the New York court” in 
entering a declaratory judgment that the Memorandum 
is unlawful.  Id. at 123a. 

REASONS FOR NOTING PROBABLE JURISDICTION 

The district court held that Article III was satisfied 
and, on the merits, held that the Memorandum violates 
the constitutional and statutory provisions governing 
the census.  For the reasons set forth in the govern-
ment’s jurisdictional statement in Trump v. New York, 
No. 20-366 (filed Sept. 22, 2020), the court’s conclusions 
regarding Article III and the statutory claims are in-
correct.  This Court is poised to resolve those same 
questions in New York, which was expedited and is 
scheduled for argument on November 30, 2020.  Accord-
ingly, the government respectfully requests that the 
Court hold this jurisdictional statement pending its de-
cision in New York and then dispose of it as appropriate 
in light of that decision.    

Although the district court here additionally relied 
on certain injuries and constitutional claims not relied 
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upon by the New York district court, all of them are 
fairly presented in New York.  Therefore, none of them 
requires granting plenary review of this parallel appeal 
on an even more expedited basis, because the Court can 
resolve each of them in New York itself.   

First, the district court below found that plaintiffs 
had Article III standing based on apportionment and 
funding injuries.  But the New York appellees have in-
voked those same speculative injuries as alternative 
grounds for avoiding mootness in the New York case.  
See NY Immigration Coal. Mot. to Dismiss or Affirm 
(ACLU Mot.) at 32-35, New York, supra (No. 20-366); 
NY Mot. to Affirm (NY Mot.) at 17, New York, supra 
(No. 20-366).   

Second, the district court below held that the Memo-
randum violates the Constitution’s Enumeration Clause 
and Apportionment Clause in addition to the Census 
Act and the Reapportionment Act.  But the constitu-
tional claims are fairly encompassed within the ques-
tions presented in the New York appeal, see J.S. at i, 
New York, supra (No. 20-366); are urged by the New 
York appellees as alternative grounds for affirmance in 
that appeal, see ACLU Mot. at 17-20, 24-25, New York, 
supra (No. 20-366); NY Mot. at 26-28, 33-34, New York, 
supra (No. 20-366); and rise or fall with the statutory 
claims presented in New York, see Reply Br. in Supp. of 
J.S. at 8, 10-11, New York, supra (No. 20-366).   

Finally, the district court below held that the Memo-
randum violates separation-of-powers principles.  But 
that holding is premised solely on the court’s finding 
that the Memorandum violates the Census Act and Re-
apportionment Act, see pp. 8-9, supra, and thus is also 
fairly encompassed within, and dependent on the reso-
lution of, the questions already presented in New York.  
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Cf. Dalton v. Specter, 511 U.S. 462, 471-472 (1994) (re-
jecting the “flawed” proposition that “whenever the 
President acts in excess of his statutory authority, he 
also violates the constitutional separation-of-powers 
doctrine”).   

CONCLUSION 

The Court should hold the jurisdictional statement 
pending disposition of Trump v. New York, No. 20-366 
(filed Sept. 22, 2020), and then dispose of it as appropri-
ate in light of the Court’s decision in that case. 

Respectfully submitted. 
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APPENDIX A 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 
 

No. 20-CV-05167-RRC-LHK-EMC 

CITY OF SAN JOSE, CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

No. 20-CV-05169-RRC-LHK-EMC 

STATE OF CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

Filed:  Oct. 22, 2020 
 

ORDER GRANTING PLAINTIFFS’ MOTION FOR 
PARTIAL SUMMARY JUDGMENT AND DENYING 

DEFENDANTS’ MOTION TO DISMISS 
 

Before:  RICHARD R. CLIFTON, United States Circuit 
Judge, LUCY H. KOH, United States District Judge,  
EDWARD M. CHEN, United States District Judge  

PER CURIAM. 

Before us are Plaintiffs’ Motion for Partial Summary 
Judgment and Defendants’ Motion to Dismiss, or in the 
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Alternative, Motion for Partial Summary Judgment re-
garding the Presidential Memorandum of July 21, 2020, 
which declared that, “[f  ]or the purposes of the reappor-
tionment of Representatives following the 2020 census, 
it is the policy of the United States to exclude from the 
apportionment base aliens who are not in a lawful immi-
gration status.”  Excluding Illegal Aliens from the Ap-
portionment Base Following the 2020 Census, 85 Fed. 
Reg. 44,679, 44,680 (July 23, 2020) (the “Presidential 
Memorandum”).  

Plaintiffs, which include the State of California, nu-
merous cities and counties across the country, a school 
district, a public interest organization, and citizens, chal-
lenge the legality of the Presidential Memorandum.1  
We conclude that the Presidential Memorandum vio-
lates the Constitution and two statutes.  Specifically, 
the Presidential Memorandum violates the Apportion-
ment and Enumeration Clauses of Article I, Section 2 of 
the Constitution and Section 2 of the Fourteenth Amend-
ment of the Constitution; the constitutional separation 
of powers; the Census Act of 1954; and the Reapportion-
ment Act of 1929.  

                                                 
1  Specifically, this case is brought by Plaintiffs State of Califor-

nia; City of Los Angeles, California; City of Long Beach, Califor-
nia; City of Oakland, California; Los Angeles Unified School Dis-
trict, County of Los Angeles; City of San Jose, California; King 
County, Washington; Arlington County, Virginia; Harris County, 
Texas; Black Alliance for Just Immigration; Sam Liccardo; Rodney 
Ellis; Zerihoun Yilma; Lovette Kargbo-Thompson; and Santcha 
Etienne (collectively, “Plaintiffs”) against Defendants President 
Donald J. Trump; Secretary of Commerce Wilbur L. Ross, Jr.; the 
Department of Commerce; the U.S. Census Bureau; and the Direc-
tor of the U.S. Census Bureau Steven Dillingham (collectively, 
“Defendants”). 
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Our decision is not based on any preference we might 
have on the question of whether, as a matter of policy, 
undocumented immigrants should be included for pur-
poses of determining the apportionment of seats in the 
House of Representatives.  The Presidential Memo-
randum provides reasons for its policy, but those are not 
for us to review.  Rather, our conclusion is based upon 
our determination of what the law requires.  The policy 
which the Presidential Memorandum attempts to enact 
has already been rejected by the Constitution, the appli-
cable statutes, and 230 years of history.  

Having considered the parties’ submissions; the par-
ties’ oral arguments at the October 8, 2020 hearing; the 
relevant law; and the record in this case, we GRANT 
Plaintiffs’ Motion for Partial Summary Judgment and 
DENY Defendants’ Motion to Dismiss, or in the Alter-
native, Motion for Partial Summary Judgment.2  

I. BACKGROUND  

Prior to discussing the merits in this case, the Court 
provides the following background information in turn: 
(1) constitutional history; (2) proposed constitutional 
amendments and statutory history; (3) Executive Branch 
practice; (4) 2019 litigation regarding the census citizen-
ship question; (5) the President’s announcement to pro-
ceed with the citizenship question; (6) Executive Order 

                                                 
2 Plaintiffs do not move for summary judgment on their other 

claims.  Those claims are that the Presidential Memorandum vio-
lates the Fifth and Fourteenth Amendments through malappor-
tionment and intentional discrimination; 13 U.S.C. § 195’s ban on 
statistical sampling; the Apportionment and Enumeration Clauses’ 
ban on inaccurate data and statistical sampling; and the Adminis-
trative Procedure Act (“APA”).  We thus do not address these 
other claims in this order. 
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13,880 or the “Collecting Information Executive Order”; 
(7) census data collection; and (8) the Presidential Mem-
orandum.  

A. Constitutional History  

Article I, Section 2 requires an “actual Enumeration” 
to be conducted “every  . . .  ten Years” for the pur-
pose of apportioning representatives to the states.  
U.S. Const. art. I, § 2, cl. 3.  Representatives were ap-
portioned based on a formula, which involved “adding to 
the whole Number of free Persons, including those bound 
to Service for a Term of Years, and excluding Indians 
not taxed, three fifths of all other Persons.”  Id.  Sec-
tion 2 of the Fourteenth Amendment modified this for-
mula to “count[] the whole number of persons in each 
state, excluding Indians not taxed.”  U.S. Const. amend. 
XIV, § 2.  The drafting history of Article I, Section 2 
and Section 2 of the Fourteenth Amendment show the 
Framers’ focus on including noncitizens in the appor-
tionment base.  

In 1787, when the Constitution was drafted, the Fram-
ers chose to constitutionalize the requirement that a cen-
sus be conducted every decade.  A purpose of this re-
quirement was to regularly apportion the congressional 
representatives allocated to each state.  As ratified, 
Article I, Section 2 requires an “actual Enumeration” to 
be conducted “within three Years after the first Meeting 
of the Congress of the United States, and within every 
subsequent Term of ten Years.”  U.S. Const. art. I, § 2, 
cl. 3.  The “actual Enumeration” would count “the 
whole Number of free Persons, including those bound to 
Service for a Term of Years, and excluding Indians not 
taxed, three fifths of all other Persons.”  Id.  
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This ratified text reflected earlier drafts as well.  
The previous draft of Article I, Section 2 comprised two 
clauses—an Apportionment Clause and a Direct Taxa-
tion Clause. The draft Apportionment Clause provided 
that Congress would “regulate the number of represent-
atives by the number of inhabitants, according to the 
rule hereinafter made for direct taxation.”  2 Records 
of the Federal Convention of 1787 at 566, 571 (M. Far-
rand ed. 1911) (emphasis added).3  The Direct Taxation 
Clause stated that “[t]he proportions of direct taxation 
shall be regulated by the whole number of free citizens 
and inhabitants, of every age, sex, and condition, includ-
ing those bound to servitude for a term of years, and 
three fifths of all other persons not comprehended in the 
foregoing description, (except Indians not paying taxes).”  
Id. at 571 (emphasis added). These provisions were later 
consolidated into Article I, Section 2 by the Committee 
of Style.  Id. at 553.  

 In the debates on Article I, Section 2, the Framers 
recognized that the number of representatives would be 
determined by the number of persons residing in each 
state, not the number of voters.  1 Farrand, supra, at 
580-81 (notes of James Madison on Constitutional Con-
vention proceedings on Wednesday, July 11, 1787).  

                                                 
3 Farrand’s Records of the Federal Convention of 1787 gathers 

materials from the Constitutional Convention of 1787, including the 
official journal and the contemporaneous notes of participants in 
the convention.  See The Records of the Federal Convention of 
1787, 25 Harv. L. Rev. 198, 199 (1911) (explaining that “these three 
volumes are indispensable to anyone who is searching at first hand 
for any fact as to the transactions of the Federal Convention”).  
Accordingly, Farrand has been cited by the Supreme Court. See 
Arizona State Legislature v. Arizona Independent Redistricting 
Comm’n, 576 U.S. 787, 815 (2015) (citing Farrand). 
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According to a speech by Alexander Hamilton, “every 
individual of the community at large has an equal right 
to the protection of government.”  Id. at 473 (notes of 
Representative Robert Yates of New York on Constitu-
tional Convention proceedings on Friday, June 29, 1787).  

In The Federalist No. 54, James Madison explained 
the importance of Article I, Section 2:  “It is a funda-
mental principle of the proposed Constitution, that  
. . .  the aggregate number of representatives allotted 
to the several States is to be  . . .  founded on the ag-
gregate number of inhabitants.  . . .  ”  The Feder-
alist No. 54.  The Federalist Nos. 56 and 58 confirm the 
Constitution’s decision to apportion based on the num-
ber of inhabitants.  See The Federalist No. 56 (noting 
that the Constitution mandates “a representative for 
every thirty thousand inhabitants”); The Federalist No. 
58 (stating that the Constitution requires “readjust[ing], 
from time to time, the apportionment of representatives 
to the number of inhabitants”).  Madison acknowl-
edged that “[t]he qualifications on which the right of suf-
frage depend are not, perhaps, the same in any two 
States.  . . .  In every State, a certain proportion of 
inhabitants are deprived of this right [but]  . . .  will 
be included in the census by which the federal Constitu-
tion apportions the representatives.”  The Federalist 
No. 54.  

In 1865, the Civil War ended, and the Thirteenth 
Amendment abolished slavery.  On June 13, 1866, Con-
gress passed the Fourteenth Amendment.  By July 9, 
1868, the Fourteenth Amendment was ratified by the 
states.  
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At the debates over the Fourteenth Amendment, Con-
gress discussed how to adjust the apportionment for-
mula.  See Evenwel v. Abbott, 136 S. Ct. 1120, 1128 (2016) 
(“[T]he apportionment issue consumed more time in the 
Fourteenth Amendment debates than did any other 
topic.”) (quoting J. Sneed, Footprints on the Rocks of the 
Mountain:  An Account of the Enactment of the Four-
teenth Amendment 28 (1997)).  The Fourteenth Amend-
ment changed the formula for apportionment by delet-
ing the provisions for slaves as well as indentured serv-
ants. Compare U.S. Const. art. I, § 2, cl. 3 with U.S. 
Const. amend. XIV, § 2.  The new formula apportioned 
representatives based on “the whole number of persons 
in each state, excluding Indians not taxed.”  U.S. 
Const. amend. XIV, § 2.  

The drafters of the Fourteenth Amendment consid-
ered making more changes to Article I, Section 2.  
“Concerned that Southern States would not willingly en-
franchise freed slaves,” the drafters considered the 
“possibility of allocating House seats to States on the 
basis of voter population.”  Evenwel, 136 S. Ct. at 1127 
(citing Sneed at 28). Representative Thaddeus Stevens 
of Pennsylvania drafted a proposal “that would have al-
located House seats to States ‘according to their respec-
tive legal voters’ ” instead of population.  Id. at 1128 
(quoting Cong. Globe, 39th Cong., 1st Sess. 10 (1866)).  
However, the drafters ultimately rejected this proposed 
language.  Id.  

The drafters of the Fourteenth Amendment instead 
embraced “the principle upon which the Constitution it-
self was originally framed, that the basis of representa-
tion should depend upon numbers  . . .  not voters.”  
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Cong. Globe, 39th Cong., 1st Sess. 2766-67 (1866) (state-
ment of Senator Jacob Howard of Michigan introducing 
the Fourteenth Amendment on the Senate floor).  The 
drafters of the Fourteenth Amendment understood that 
the Constitution had traditionally based apportionment 
on the number of persons residing in each state, not the 
number of citizens.  See, e.g., id. at 705 (statement of 
Senator William Fessenden of Maine) (“The principle of 
the Constitution, with regard to representation, is that 
it shall be founded on population.  . . .  [W]e are at-
tached to that idea, that the whole population is repre-
sented; that although all do not vote, yet all are heard.  
That is the idea of the Constitution.”).  

During the debates, the drafters acknowledged that 
the apportionment base would include immigrants:  

• “Every man in this House knows perfectly well in 
the several States  . . .  unnaturalized citizens 
cannot vote  . . .  yet for these persons the 
States are entitled to representation.”  Id. at 353 
(statement of Representative Andrew Jackson 
Rogers of New Jersey) 

• “ ‘Persons’ and not ‘citizens,’ have always consti-
tuted the basis” for apportionment, and a proposal 
to use voters “would narrow the basis of taxation 
and cause considerable inequalities in this respect, 
because the number of aliens in some States is very 
large, and growing larger now, when emigrants 
reach our shores at the rate of more than a State a 
year.”  Id. at 359 (statement of Representative 
Roscoe Conkling of New York) 
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• A proposal to base representation on voters would 
“take[] from the basis of representation all unnat-
uralized foreigners” Id. at 411 (statement of Rep-
resentative Burton Cook of Illinois)  

• “Under the Constitution as it now is and as it al-
ways has been, the entire immigrant population of 
this country is included in the basis of representa-
tion.”  Id. at 432 (statement of Representative John 
Bingham of Ohio) 

• “Foreigners are counted.”  Id. at 961 (statement 
of Senator Charles Buckalew of Pennsylvania) 

• The Fourteenth Amendment cannot “throw[] out of 
the basis at least two and a half millions of unnatu-
ralized foreign-born men and women.”  Id. at 1256 
(statement of then-Senator (later Vice President) 
Henry Wilson of Massachusetts)  

• “Representation is now based upon population,” in-
cluding “foreigners not naturalized.”  Id. at 2944 
(statement of Senator George Henry Williams of 
Oregon) 

• Apportioning based on voters would be “a blow 
which strikes the two million one hundred thousand 
unnaturalized foreigners who are now counted in 
the basis of representation from that basis.”  Id. 
at 2987 (statement of Senator Luke Poland of Ver-
mont)  

Like the Framers, the drafters of the Fourteenth 
Amendment found it important to include noncitizens in 
the apportionment base.  The drafters reasoned that 
noncitizens’ interests would be represented by the 
elected government, even if the noncitizens did not vote.  
See id. at 141 (“[N]o one will deny that population is the 
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true basis of representation; for women, children, and 
other non-voting classes may have as vital an interest in 
the legislation of the country as those who actually de-
posit the ballot.”) (statement of Representative James 
Blaine of Maine).  Thus, Congress passed and the states 
ratified the following text:  “Representatives shall be 
apportioned among the several States according to their 
respective numbers, counting the whole number of per-
sons in each State, excluding Indians not taxed.”  U.S. 
Const. amend. XIV, § 2.  

B. Proposed Constitutional Amendments and Statu-
tory History  

Members of Congress and their legal counsel have 
consistently maintained that it would be unconstitu-
tional to exclude noncitizens from the apportionment 
base.  Since the passage of the first federal immigra-
tion laws in 1875, members of Congress have tried to in-
troduce constitutional amendments and legislative pro-
posals that would have excluded noncitizens from the 
apportionment base.  All have failed to pass.  

For example, in 1929, Congress considered two con-
stitutional amendments that would have changed the ap-
portionment formula to exclude noncitizens.  That year, 
Representative Homer Hoch of Kansas introduced a 
constitutional amendment that would have expressly ex-
cluded noncitizens from the apportionment base.  The 
constitutional amendment would have changed the 
Fourteenth Amendment’s apportionment formula to the 
following:  

Representatives shall be apportioned among the sev-
eral states according to their respective numbers, 
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counting the whole number of persons in each state, 
excluding Indians not taxed and aliens.  

To Amend the Constitution:  Hearing on H.J. Res. 102 
and H.J. Res. 351 Before the H. Comm. on the Judici-
ary, 70th Cong. 1 (1929).  

At the same time that the Hoch Constitutional Amend-
ment was being considered, Congress was also consider-
ing a constitutional amendment introduced by Repre-
sentative Gale Stalker of New York.  That constitutional 
amendment would have expressly excluded noncitizens 
from the apportionment:  

Aliens shall be excluded in counting the whole num-
ber of persons in each State for apportionment of 
Representatives among the several States according 
to their respective numbers.  

Id.  Neither constitutional amendment was passed by 
Congress.  

Also in 1929, Congress enacted the Reapportionment 
Act.  During consideration of the bill that became the 
Reapportionment Act of 1929, Congress discussed wheth-
er noncitizens and immigrants without lawful status 
should be counted by the census and included in the ap-
portionment base.  The number of undocumented im-
migrants at that time was not trivial.  One estimate by 
then-Senator (later Vice President) Alben Barkley of 
Kentucky was that there were “at least three or four 
million men and women who enjoy no legal status, who 
are subject to deportation if the Government could find 
them.”  71 Cong. Rec. 1976 (1929).  Given that each con-
gressional seat represented a population of 250,000 peo-
ple in 1929, a population of undocumented immigrants 
of that magnitude would have affected the number of 
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seats assigned to each state.  Id. at 1963.  In fact, in 
1929, several states explicitly excluded noncitizens from 
the population base used to apportion their state legis-
latures.  See id. at 1967 (listing New York, North Car-
olina, California, and Tennessee as limiting their appor-
tionment base in some manner beyond residency).  New 
York’s state legislature, for example, used an apportion-
ment base of “the number of their respective inhabit-
ants, excluding aliens.”  Id.  

Both houses of Congress considered amending the 
Reapportionment Act bill to exclude undocumented im-
migrants from the apportionment base.  The Senate 
considered an amendment that would have excluded “al-
iens” from the apportionment base.  71 Cong. Rec. 
2065 (1929) (restating the proposed amendment prior to 
the vote).  The amendment resulted in a debate on the 
Senate floor over several days.  See, e.g., id. at 1958-
1982; id. at 2338-64.  References were made during the 
floor debate to undocumented immigrants, those “smug-
gled into the United States” and in the country “without 
the authority of [the] United States Government.”  Id. 
at 1967; see, e.g., id. at 1974-76.  

As a policy matter, the Senate amendment received 
prominent support.  For instance, Senator David Reed 
of Pennsylvania, who co-authored the Immigration Act 
of 1924 that limited immigration from Southern and 
Eastern Europe and banned immigration from Asia, as-
sured his Senate colleagues that “everything in my ex-
perience and outlook would lead me to vote for this 
amendment if that possibly could be done.”  Id. at 1958.  
However, the Senate Legislative Counsel evaluated the 
amendment and advised that “there is no constitutional 
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authority for the enactment of legislation excluding al-
iens from enumeration for the purposes of apportion-
ment of Representatives among the States.”  C.E. Tur-
ney, Law Assistant, Senate Legislative Counsel, Power 
of Congress to Exclude Aliens from Enumeration for 
Purposes of Apportionment of Representatives (Apr. 30, 
1929), reprinted at 71 Cong. Rec. 1821-22 (1929).  

Senator Reed thus concluded that he could not vote 
for the amendment because it was unconstitutional. Sen-
ator Reed reasoned that “the oath which we take to sup-
port the Constitution includes the obligation to support 
it when we dislike its provisions as well as when we are 
in sympathy with them.”  71 Cong. Rec. 1958 (1929).  
In concluding that the amendment was unconstitutional, 
Senator Reed emphasized that the Constitution deliber-
ately used the word “persons” instead of the word “citi-
zens,” and “the word ‘persons’ must be taken in its lit-
eral sense.” Id.  Consequently, the Senate rejected the 
amendment.  Id. at 2065.  

Representatives in the House proposed three amend-
ments to the Reapportionment Act that would have re-
sulted in aliens, or some subset of aliens, being excluded 
from the apportionment base.  

• The Bankhead Amendment would have “registered 
the names and addresses of all aliens and shall have 
entered upon such registration a statement of each 
alien showing by what right or authority of law he 
had entered the United States.”  71 Cong. Rec. 
2338-39 (1929).  The aim of the Amendment was to 
eventually exclude those illegally in the country 
from the apportionment base.  Id. at 2339.  This 
amendment was rejected.  Id. at 2343.  
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• Later the same day, the Thurston Amendment was 
introduced which would have added “and excluding 
aliens” after “Indians not taxed.”  Id. at 2360.  
Concerns were raised about the constitutionality of 
excluding aliens from the apportionment base.  
Id. at 2360-61. 

• Representative Hoch volunteered his own amend-
ment seeking to cure the perceived issues with the 
Thurston Amendment.  Id. at 2361.  The Hoch 
Amendment added a new paragraph to the law: 
“The word ‘persons’ as used in this section shall not 
be construed to include aliens.  If any provision of 
this section is declared unconstitutional the validity 
of the remainder of the act shall not be affected 
thereby.”  Id.  

The debate on these three amendments included a 
prolonged discussion of “aliens who are unlawfully in 
this country.”  Id. at 2264; see, e.g., id. at 2260, 2264-68, 
2276, 2339.  Initially, the Hoch Amendment (which con-
strued the word “persons” not “to include aliens,” id. at 
2361) was adopted.  Id. at 2363.  Two days later, how-
ever, the Hoch Amendment was stricken from the Act 
by a floor amendment.  Id. at 2449-50.  Though Rep-
resentative Hoch attempted to reintroduce his amend-
ment on the House floor, id. at 2451, it was ruled out of 
order by the chair, a decision upheld by a vote of the 
members present.  Id. at 2454.  

Ultimately, the Reapportionment Act of 1929 was 
passed by a Congress that understood that the census 
count and apportionment base would include undocu-
mented immigrants.  The Reapportionment Act reiter-
ated that the apportionment base is what the Four-
teenth Amendment provides—the “number of persons 
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in each State, excluding Indians not taxed.”  An Act To 
Provide for the Fifteenth and Subsequent Decennial 
Censuses and To Provide for Apportionment of Repre-
sentatives in Congress (“Reapportionment Act of 1929” 
or “Reapportionment Act”), Pub. L. No. 71-13, ch. 28,  
§ 22(a), 46 Stat. 21, 26 (1929) (codified as amended at 2 
U.S.C. § 2a(a)).  As amended, the Reapportionment 
Act provides:  

[T]he President shall transmit to the Congress a 
statement showing the whole number of persons in 
each State, excluding Indians not taxed, as ascer-
tained under the seventeenth and each subsequent 
decennial census of the population, and the number 
of Representatives to which each State would be en-
titled under an apportionment of the then existing 
number of Representatives by the method known as 
the method of equal proportions, no State to receive 
less than one Member.  

2 U.S.C. § 2a(a); accord U.S. Const. amend. XIV, § 2 
(counting the “number of persons in each State, exclud-
ing Indians not taxed”).  Following this statutory and 
constitutional requirement to base apportionment on 
the “number of persons in each State,” the Reapportion-
ment Act of 1929 also provided that the Secretary of 
Commerce would report a “tabulation of total population 
by States” to the President.  § 2, 46 Stat. at 21.  This 
reporting requirement was then repeated in the Census 
Act of 1954, which codified various census-related laws 
into Title 13 of the United States Code.  See An Act To 
Revise, Codify, and Enact Into Law, Title 13 of the 
United States Code, entitled “Census” (“Census Act of 
1954” or “Census Act”), Pub L. No. 83-740, ch. 1158,  
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§ 143(b), 68 Stat. 1012, 1020 (1954) (codified as amended 
at 13 U.S.C. § 141 et seq.).  

Following the rejected amendments to the Reappor-
tionment Act of 1929, later proposals to exclude undoc-
umented immigrants from the apportionment base were 
also rejected as unconstitutional.  In 1940, for example, 
during a debate on a bill that would have excluded aliens 
from the apportionment base, Representative Emanuel 
Celler of New York was asked whether it would be law-
ful to exclude “aliens who are in this country in violation 
of law.”  86 Cong. Rec. 4372 (1940).  “The Constitution 
says that all persons shall be counted,” Representative 
Celler replied.  “I cannot quarrel with the founding fa-
thers.  They said that all should be counted.  . . .  The 
only way we can exclude them would be to pass a consti-
tutional amendment.”  Id.  The bill was subsequently 
defeated.  Id. at 4386.  

In advance of the 1990 Census, a 1989 legislative 
amendment was introduced in the Senate that would 
have mandated that “aliens in the United States in vio-
lation of the immigration laws shall not be counted” for 
the purposes of apportionment.  135 Cong. Rec. 14539-
40 (1989).  Senator Dale Bumpers of Arkansas admit-
ted that he did “not want to go home and explain [his] 
vote on this [amendment] any more than anyone else 
does.”  Id. at 14551.  Nevertheless, Senator Bumpers 
voted against the amendment because he thought the 
amendment was unconstitutional.  “I wish the Found-
ing Fathers had said you will only enumerate ‘citizens,’ ” 
Senator Bumpers concluded, “but they did not. They 
said ‘persons,’ and so that is what it has been for 200 
years.  We have absolutely no right or authority to 
change that peremptorily on a majority vote here.”  Id.  
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C. Executive Branch Practice  

Like Congress, the Executive Branch has consist-
ently maintained that all residents of each state must be 
counted, regardless of their legal status or citizenship. 
The first census statute, which governed the 1790 Cen-
sus, instructed “assistants” to count “the number of the 
inhabitants within their respective districts,” not the 
number of citizens.  Act of Mar. 1, 1790, § 1, 1 Stat. 101, 
101 (emphasis added).  Then, in the nineteenth cen-
tury, residents were counted even when they were in a 
state unlawfully.  

For example, escaped slaves who were unlawfully 
present in northern states were counted in the 1860 Cen-
sus as part of the apportionment base in those northern 
states.  See An Act Respecting Fugitives From Justice, 
and Persons Escaping From the Service of Their Mas-
ters, 9 Stat. 462, 462-63 (1850) (requiring free states to 
return escaped slaves to their owners); U.S. Census Bu-
reau, 1860 Census:  Population of the United States at 
vi-vii, xi, xvxvi (Gov’t Printing Office 1864), ECF No. 64-
22 at 5-6 (counting escaped slaves in the census).4 

This tradition of counting persons in unlawful status 
continued even through the creation of the modern Cen-
sus Bureau in 1902.  President Ronald Reagan’s Census 
Bureau Director, for example, affirmed the consistency of 
historical practice in congressional testimony in 1985.  
Director John Keane testified that the “[t]raditional un-
derstanding of the Constitution and the legal direction 

                                                 
4  “ECF No.” stands for the identification number of Electronic 

Case Files on a case docket.  Unless otherwise specified, citations 
to ECF numbers refer to documents on the City of San Jose docket, 
case number 20-CV-05167-RRC-LHK-EMC. 
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provided by the Congress has meant that for every cen-
sus since the first one in 1790, [the Bureau] ha[s] tried 
to count residents of the country, regardless of their sta-
tus.”  Enumeration of Undocumented Aliens in the De-
cennial Census:  Hearing on S. 99-314 Before the Sub-
comm. on Energy, Nuclear Proliferation, & Gov’t Pro-
cesses of the S. Comm. on Governmental Affairs, 99th 
Cong. 19 (1985) (statement of Census Director John 
Keane).  

Similarly, during both Republican and Democratic 
administrations, the Department of Justice (“DOJ”) has 
consistently maintained that the Constitution requires 
including undocumented immigrants in the apportion-
ment base.  The DOJ in President Jimmy Carter’s Ad-
ministration, for example, took the position during liti-
gation in 1980 that the Fourteenth Amendment “re-
quir[es] that all the inhabitants of the states, including 
illegal aliens, be counted for the apportionment.”  Defs. 
Reply Mem., Fed’n for Am. Immigration Reform 
(“FAIR”) v. Klutznick, No. 79-3269, 1980 WL 683642 
(D.D.C. Jan. 3, 1980).  

The DOJ in President Reagan’s Administration 
reached the same conclusion.  Specifically, in 1988, the 
DOJ evaluated a bill to exclude “illegal aliens” from the 
apportionment base.  The DOJ concluded that “it [was] 
unconstitutional” and stated that “[i]f it were passed [by 
Congress], [DOJ] would recommend that the President 
veto it.”  Letter from Thomas M. Boyd, Acting Ass’t At-
torney Gen., to Rep. William D. Ford, Chairman, Comm. 
on the Post Office & Civil Serv., House of Representa-
tives, at 1 (June 29, 1988), reprinted at 1990 Census Pro-
cedures and Demographic Impact on the State of Mich-
igan: Hearing Before the Committee on Post Office and 
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Civil Service, House of Representatives, 100th Cong. 
240-44 (1988), ECF No. 64-29 at 2.  Assistant Attorney 
General Boyd noted that the DOJ’s view was based not 
only on DOJ’s longstanding position, but also DOJ’s re-
cent “reexamin[ation]” of that position.  Id. at 5.  As-
sistant Attorney General Boyd wrote:  

The Department of Justice has advised previous Con-
gresses considering identical legislation that aliens 
must be included within the census for purposes of 
apportioning congressional Representatives, and has 
adopted that position in court.  We have reexamined 
this position and continue to believe that it is sound. 
Accordingly, we find that to the extent that [the bill] 
would exclude illegal aliens from the census, it is un-
constitutional.  

Id. at 4-5 (footnotes citing DOJ brief and congressional 
testimony from the Office of Legal Counsel omitted).  

Again, in 1989, the DOJ in President George H.W. 
Bush’s Administration evaluated a similar legislative pro-
posal to exclude undocumented immigrants from the ap-
portionment base.  Specifically, the DOJ found that the 
Fourteenth Amendment and Article I, Section 2 of the 
Constitution “require that inhabitants of States who are 
illegal aliens be included in the census count.”  Letter 
from Carol T. Crawford, Ass’t Attorney Gen., to Sen. 
Bingaman (Sept. 22, 1989), 135 Cong. Rec. S12234 (1989).  
The Executive Branch has not deviated from that con-
clusion until the present day.  

D. Litigation Regarding the Census Citizenship 
Question  

On March 26, 2018, the Secretary of Commerce an-
nounced that he had decided to include a question about 
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citizenship on the 2020 decennial census.  That decision 
was challenged in several lawsuits, including one liti-
gated in the Southern District of New York, based on 
concern that inclusion of such a question would discour-
age noncitizens from responding to the census.  After 
the New York district court remanded the decision to 
add the citizenship question to the Secretary, the case 
was appealed to the Supreme Court.  

On June 27, 2019, the Supreme Court affirmed the 
district court’s decision remanding to the agency.  See 
Dep’t of Commerce v. New York, 139 S. Ct. 2551, 2576 
(2019).  The Supreme Court held that the plaintiffs had 
standing to file suit.  Id. at 2565.  The Supreme Court 
then concluded that the Secretary’s decision did not vi-
olate the Enumeration Clause, did not violate the Cen-
sus Act, and was supported by evidence.  Id. at 2567, 
2571, 2573.  

However, the Supreme Court affirmed the district 
court’s decision remanding the decision to the agency 
because the Secretary’s decision rested on pretextual 
reasoning.  Id. at 2575.  The Secretary had justified 
his decision to include a citizenship question based on 
DOJ’s request for citizenship data to better enforce the 
Voting Rights Act.  The Supreme Court concluded that 
“the decision to reinstate a citizenship question cannot 
be adequately explained in terms of DOJ’s request for 
improved citizenship data to better enforce the [Voting 
Rights Act].”  Id.  The Supreme Court considered the 
fact that “the Secretary [of Commerce] began taking 
steps to reinstate a citizenship question about a week 
into his tenure, but [the record] contains no hint that he 
was considering [Voting Rights Act] enforcement in con-
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nection with that project.”  Id.  Moreover, the Su-
preme Court emphasized that “it was not until the Sec-
retary contacted the Attorney General directly that 
DOJ’s Civil Rights Division expressed interest in ac-
quiring census-based citizenship data to better enforce 
the [Voting Rights Act].”  Id.  Based on the facts sur-
rounding the Secretary’s decision, the Supreme Court 
concluded that there was “a significant mismatch be-
tween the Secretary’s decision and the rationale he pro-
vided.”  Id.  Accordingly, the Supreme Court con-
cluded that the district court was correct in remanding 
to the agency.  Id. at 2576.  

E. President’s Announcement to Proceed with Citi-
zenship Question  

President Donald J. Trump responded to the Su-
preme Court’s decision in several ways.  On June 27, 
2019, the same day as the Supreme Court’s decision, the 
President announced that it “[s]eems totally ridiculous 
that our government, and indeed Country, cannot ask a 
basic question of Citizenship in a very expensive, de-
tailed and important Census.”  @realDonaldTrump, 
Twitter (June 27, 2019, 10:37 AM), https://twitter.com/ 
realDonaldTrump/status/1144298731887628288?s=20.  

A week later, on July 3, 2019, the President an-
nounced that the government was “absolutely moving 
forward, as we must,” with the citizenship question:  

The News Reports about the Department of Com-
merce dropping its quest to put the Citizenship Ques-
tion on the Census is incorrect or, to state it differ-
ently, FAKE!  We are absolutely moving forward, 
as we must, because of the importance of the answer 
to this question.  
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@realDonaldTrump, Twitter (July 3, 2019, 8:06 AM), 

https://twitter.com/realDonaldTrump/status/114643509 
3491277824?s=20.  

F. Collecting Information Executive Order  

On July 11, 2019, however, the President stated that 
to renew efforts to add the citizenship question “would 
have produced even more litigation and considerable 
time delays.” Remarks by President Trump on Citizen-
ship and the Census (July 11, 2019), https://www. 
whitehouse.gov/briefings-statements/remarks-president- 
trump-citizenship-census/.  On July 11, 2019, the Pres-
ident thus issued Executive Order 13,880, “a new option 
to ensure a complete and timely count of the non-citizen 
population.”  Id.  The President stated, “I’m hereby or-
dering every department and agency in the federal gov-
ernment to provide the Department of Commerce with 
all requested records regarding the number of citizens 
and non-citizens in our country.  They must furnish all 
legally accessible records in their possession immedi-
ately.”  Id.  

On July 16, 2019, Executive Order 13,880 was pub-
lished in the Federal Register.  Collecting Information 
About Citizenship Status in Connection With the De-
cennial Census, Exec. Order No. 13,880, 84 Fed. Reg. 
33,821 (July 16, 2019) (the “Collecting Information Ex-
ecutive Order”).  The relevant text of the Collecting In-
formation Executive Order is as follows:  

The [Supreme] Court’s ruling  . . .  has now made 
it impossible, as a practical matter, to include a citi-
zenship question on the 2020 decennial census ques-
tionnaire.  After examining every possible alterna-
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tive, the Attorney General and the Secretary of Com-
merce have informed me that the logistics and timing 
for carrying out the census, combined with delays from 
continuing litigation, leave no practical mechanism 
for including the question on the 2020 decennial cen-
sus. 

Nevertheless, we shall ensure that accurate citizen-
ship data is compiled in connection with the census 
by other means.  To achieve that goal, I have deter-
mined that it is imperative that all executive depart-
ments and agencies (agencies) provide the Depart-
ment the maximum assistance permissible, con-
sistent with law, in determining the number of citi-
zens and non-citizens in the country, including by 
providing any access that the Department may re-
quest to administrative records that may be useful in 
accomplishing that objective.  . . .  The executive 
action I am taking today will ensure that the Depart-
ment will have access to all available records in time 
for use in conjunction with the census. 

Therefore, to eliminate delays and uncertainty, and 
to resolve any doubt about the duty of agencies to 
share data promptly with the Department, I am hereby 
ordering all agencies to share information requested 
by the Department to the maximum extent permis-
sible under law.  

Id. at 33,821-22 (emphasis added).  

The Collecting Information Executive Order further 
states that the data being collected “is important for 
multiple reasons, including the following”:  

• “data on the number of citizens and aliens in the 
country is needed to help us understand the effects 



24a 

 

of immigration on our country and to inform poli-
cymakers considering basic decisions about immi-
gration policy”;  

• “the lack of complete data on numbers of citizens 
and aliens hinders the Federal Government’s abil-
ity to implement specific programs and to evaluate 
policy proposals for changes in those programs”;  

• “data identifying citizens will help the Federal Gov-
ernment generate a more reliable count of the un-
authorized alien population in the country” and 
“[a]ccurate and complete data on the illegal alien 
population would be useful for the Federal Gov-
ernment in evaluating many policy proposals”; and  

• “it may be open to States to design State and local 
legislative districts based on the population of 
voter-eligible citizens.”  Id. at 33,822-23 (empha-
sis added).  

As noted above, the order expressly contemplated 
that the data collected would be used in connection with 
the 2020 Census.  See id. at 33,821-22 (stating that “we 
shall ensure that accurate citizenship data is compiled in 
connection with the census by other means” and that 
“[t]he executive action I am taking today will ensure 
that the Department will have access to all available rec-
ords in time for use in conjunction with the census”).  

G. Census Data Collection  

In March 2020—approximately nine months after  
the Collecting Information Executive Order issued—
conventional data collection for the 2020 Census began.  
Census data collection “begin[s] with a questionnaire to 
which households are asked to self-respond and end[s] 
with a set of procedures known as ‘Non-Response  



25a 

 

Follow-Up’ operations.” New York v. Trump, No. 20-
CV-5770 (RCW) (PWH) (JMF), 2020 WL 5422959, at *6 
(S.D.N.Y. Sept. 10, 2010) (three-judge court) (per cu-
riam).  Non-Response Follow-Up (also referred to as 
“NRFU”) is conducted in person “to ensure that any 
household that did not self-respond to the census is 
nonetheless counted.”  Id. at *28; see also Nat’l Urban 
League v. Ross, No. 20-CV-05799-LHK, 2020 WL 
5441356, at *1-2 (N.D. Cal. Sep. 10, 2020) (noting that 
NRFU involves “in-person contact attempts at each and 
every housing unit that did not self-respond to the de-
cennial census questionnaire”).  NRFU “ ‘is entirely 
about hard-to-count populations,” id. at *1; see also Cal-
ifornia v. Ross, 358 F. Supp. 3d 965, 986 (N.D. Cal. 2019) 
(noting that hard-to-count populations “are hard to lo-
cate, hard to contact, hard to persuade, and hard to in-
terview”; adding that, “[f]or some hard-to-count sub-
groups, more than one of these obstacles applies”), 
which include undocumented immigrants and recent im-
migrants.  See id. (also identifying other hard-to-count 
groups such as low-income persons, persons who do not 
live in traditional housing, persons who do not speak 
English fluently or have limited English proficiency, 
people who have distrust in the government, and racial 
and ethnic minorities).  “In all recent censuses, the 
Census Bureau has differentially undercounted hard-to 
count subpopulations, most notably Hispanics, even af-
ter implementing all NRFU operations.”  Id. at 992.  

The operational plan for the 2020 Census had origi-
nally scheduled the NRFU process to begin in May 2020 
and to end in July 2020.  However, in April 2020, the op-
erational plan for the census was modified because of the 
COVID-19 pandemic.  Under the COVID-19 plan, the 
NRFU process was adjusted to take place from August 
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11, 2020 through October 31, 2020.  On August 3, 2020, 
the Census Bureau announced a new plan (called the 
“Replan”), which would have data collection (including 
NRFU) end one month earlier on September 30, 2020.  
This action by the agency precipitated the lawsuit Na-
tional Urban League v. Ross, No. C-20-5799 LHK (N.D. 
Cal.).  After significant litigation in that case, data col-
lection ended on October 15, 2020.  

H. Presidential Memorandum  

On July 21, 2020, just a few weeks before the critical 
NRFU phase was to begin, the President issued the 
memorandum being challenged in the instant case.  
The memorandum, titled “Excluding Illegal Aliens 
From the Apportionment Base Following the 2020 Cen-
sus,” was then published in the Federal Register on July 
23, 2020.  85 Fed. Reg. 44,679; see 44 U.S.C. § 1505(a) 
(requiring publication in the Federal Register of “[e]x-
ecutive orders, except those not having general applica-
bility and legal effect or effective only against Federal 
agencies or persons in their capacity as officers, agents, 
or employees thereof ”).  The Presidential Memoran-
dum provides in relevant part as follows:  

• “In order to apportion Representatives among the 
States, the Constitution requires the enumeration 
of the population of the United States every 10 
years.”  85 Fed. Reg. at 44,679.  

• “The Constitution does not specifically define 
which persons must be included in the apportion-
ment base.”  Id.  

• “In Executive Order 13880 of July 11, 2019 [i.e., the 
Collecting Information Executive Order], I in-
structed executive departments and agencies to 
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share information with the Department of Com-
merce, to the extent permissible and consistent 
with law, to allow the Secretary to obtain accurate 
data on the number of citizens, non-citizens, and il-
legal aliens in the country.”  Id. at 44,680.  

• “For the purpose of the reapportionment of Repre-
sentatives following the 2020 census, it is the policy 
of the United States to exclude from the apportion-
ment base aliens who are not in a lawful immigra-
tion status under the Immigration and Nationality 
Act, as amended (8 U.S.C. 1101 et seq.), to the max-
imum extent feasible and consistent with the dis-
cretion delegated to the executive branch.”  Id.  

• “Affording congressional representation, and 
therefore formal political influence, to States on ac-
count of the presence within their borders of aliens 
who have not followed the steps to secure a lawful 
immigration status under our laws undermines 
[the] principles” of representative democracy.  
Id.  

• “States adopting policies that encourage illegal al-
iens to enter this country and that hobble Federal 
efforts to enforce the immigration laws passed by 
the Congress should not be rewarded with greater 
representation in the House of Representatives. 
Current estimates suggest that one State [i.e., Cal-
ifornia5] is home to more than 2.2 million illegal al-
iens, constituting more than 6 percent of the 

                                                 
5 According to the Pew Research Center, California is the only 

state with approximately 2.2 million or more undocumented immi-
grants.  See Pew Research Center, U.S. unauthorized immigrant 
population estimates by state, 2016 (Feb. 5, 2019), https://www. 
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State’s entire population.  Including these illegal 
aliens in the population of the State for the purpose 
of apportionment could result in the allocation of 
two or three more congressional seats than would 
otherwise be allocated.”  Id.  

• “I have  . . .  determined that respect for the 
law and protection of the integrity of the demo-
cratic process warrant the exclusion of illegal al-
iens from the apportionment base, to the extent 
feasible and to the maximum extent of the Presi-
dent’s discretion under the law.”  Id.  

• “In preparing his report to the President under 
section 141(b) of title 13, United States Code, the 
Secretary [of Commerce] shall take all appropriate 
action, consistent with the Constitution and other 
applicable law, to provide information permitting 
the President, to the extent practicable, to exercise 
the President’s discretion to carry out the policy 
set forth [above].  The Secretary shall also include 
in that report information tabulated according to 
the methodology set forth in Final 2020 Census 
Residence Criteria and Residence Situations, 83 
FR 5525 (Feb. 8, 2018).”  Id.  

Thus, under the Presidential Memorandum, the Secre-
tary is now required, to the extent “feasible” or “practi-
cable,” to include two different sets of numbers for each 
State in his report to the President.  Id.  The first set 
of numbers will be comprised of the total population of 
                                                 
pewresearch.org/hispanic/interactives/u-s-unauthorized-immigrants- 
by-state/.  Defendants have conceded that the state with 2.2 mil-
lion illegal aliens described in the Presidential Memorandum is in 
fact California.  See Tr. of Oct. 14, 2020 oral argument at 24: 6-10, 
Useche v. Trump, No. C-20-2225 PX-PAH-ELH (D. Md.). 
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each State as determined by the Residence Rule, which 
includes noncitizens “living in the United States,” re-
gardless of their immigration status.  Final 2020 Cen-
sus Residence Criteria and Residence Situations, 83 
Fed. Reg. 5525, 5533 (Feb. 8, 2018) (the “Residence 
Rule”).  The second set of numbers will be derived by 
subtracting from the total population of each State the 
number of “aliens who are not in a lawful immigration 
status.”  Presidential Memorandum, 85 Fed. Reg. at 
44,680.  

In the instant action, Plaintiffs challenge the Presi-
dential Memorandum on various grounds.  Plaintiffs 
have moved for partial summary judgment on the fol-
lowing claims, which allege that the Presidential Memo-
randum:  (1) violates the Apportionment and Enumer-
ation Clauses of Article I, Section 2 and the Fourteenth 
Amendment of the Constitution; (2) violates the Census 
Act and the Reapportionment Act; and (3) violates the 
separation of powers. Stip. Re Topics for Early Dispos-
itive Briefings, ECF No. 52 at 2.  

This lawsuit is one of several challenging the Presi-
dential Memorandum.  

• State of New York v. Trump, No. C-20-5770 RCW-
PWH-JMF (S.D.N.Y.).  The three-judge court 
(hereafter, “New York court”) found that the plain-
tiffs had standing based on the effect of the Presi-
dential Memorandum on the census count and held 
that the Presidential Memorandum violates the 
statutes governing the census and apportionment.  
On September 10, 2020, a final judgment was en-
tered in favor of the plaintiffs on the statutory 
claims.  The government appealed to the Supreme 
Court on September 18, 2020.  The Supreme 
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Court has set the case for oral argument on  
November 30, 2020.  See Trump v. New York, No. 
20-366 (U.S.).  

• Common Cause v. Trump, No. C-20-2023 CRC-
GGK-DLF (D.D.C.).  Oral argument was held on 
the plaintiffs’ motion for partial summary judg-
ment and the defendants’ motion to dismiss on Sep-
tember 29, 2020.  

• Useche v. Trump, No. C-20-2225 PX-PAH-ELH 
(D. Md.).  Oral argument was held on the plain-
tiffs’ motion for partial summary judgment or a 
preliminary injunction on October 14, 2020.  

• Haitian-Americans United, Inc. v. Trump, No.  
C-20-11421 DPW-BMS-PBS (D. Mass.). Hearing 
on the defendants’ motion to dismiss is set for No-
vember 2, 2020.  

II. SUMMARY JUDGMENT STANDARD  

Federal Rule of Civil Procedure 56 provides that a 
“court shall grant summary judgment [to a moving 
party] if the movant shows that there is no genuine dis-
pute as to any material fact and the movant is entitled 
to judgment as a matter of law.”  Fed. R. Civ. P. 56(a).  
An issue of fact is genuine only if there is sufficient evi-
dence for a reasonable jury to find for the nonmoving 
party.  See Anderson v. Liberty Lobby, Inc., 477 U.S. 
242, 248-49 (1986). “The mere existence of a scintilla of 
evidence  . . .  will be insufficient; there must be evi-
dence on which the jury could reasonably find for the 
[nonmoving party].”  Id. at 252.  At the summary 
judgment stage, evidence must be viewed in the light 
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most favorable to the nonmoving party and all justifia-
ble inferences are to be drawn in the nonmovant’s favor.  
See id. at 255.  

Where a plaintiff moves for summary judgment on 
claims that it has brought (i.e., for which it has the bur-
den of proof ), it “must prove each element essential of 
the claims  . . .  by undisputed facts.”  Cabo Distrib. 
Co. v. Brady, 821 F. Supp. 601, 607 (N.D. Cal. 1992); cf. 
Fontenot v. Upjohn Co., 780 F.2d 1190, 1194 (5th Cir. 
1986) (stating that, “if the movant bears the burden of 
proof on an issue, either because he is the plaintiff or as 
a defendant he is asserting an affirmative defense, he 
must establish beyond peradventure all of the essential 
elements of the claim or defense to warrant judgment in 
his favor”) (emphasis omitted); Watts v. United States, 
703 F.2d 346, 347 (9th Cir. 1983) (stating that “[a] plain-
tiff who seeks summary judgment and who fails to pro-
duce sufficient evidence on one or more essential ele-
ments of the claim is ‘no more entitled to a judgment  
. . .  than is a plaintiff who has fully tried the case and 
who has neglected to offer evidence sufficient to support 
a finding on a material issue upon which [the plaintiff] 
bears the burden of proof  ’  ”).  

Where a defendant moves for summary judgment 
based on a claim for which the plaintiff bears the burden 
of proof, the defendant need only point to the plaintiff’s 
failure “to make a showing sufficient to establish the ex-
istence of an element essential to [the plaintiff’s] case.” 
Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).  
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III. JURISDICTION & JUSTICIABILITY  

Because Plaintiffs are moving for summary judgment, 
they have the burden of proving—specifically, by a pre-
ponderance of the evidence—that we have jurisdiction 
over their claims.  See Leite v. Crane Co., 749 F.3d 1117, 
1121-22 (9th Cir. 2014) (noting that “[t]he plaintiff bears 
the burden of proving by a preponderance of the evi-
dence that each of the requirements for subject-matter 
jurisdiction has been met”).  

In their Motion to Dismiss, or in the Alternative, Mo-
tion for Partial Summary Judgment, Defendants chal-
lenge jurisdiction as well as justiciability, asserting that 
Plaintiffs’ claims are not ripe and that Plaintiffs lack 
standing to proceed with their claims.  As a formal mat-
ter, Defendants have made a factual attack on jurisdiction/ 
justiciability pursuant to Federal Rule of Civil Proce-
dure 12(b)(1).  See Safe Air For Everyone v. Meyer, 
373 F.3d 1035, 1039 (9th Cir. 2004) (distinguishing be-
tween facial and factual attacks on jurisdiction brought 
pursuant to Federal Rule of Civil Procedure 12(b)(1)).  
A 12(b)(1) motion is not the same as a motion for sum-
mary judgment.  However, because Defendants have, in 
the alternative, moved for summary judgment, we effec-
tively have before us competing summary judgment mo-
tions on jurisdiction and justiciability.  

A. Injury to Plaintiffs  

To evaluate Defendants’ ripeness and standing argu-
ments, we must first assess what injury is claimed by 
Plaintiffs.  Plaintiffs are individuals, a nongovernmen-
tal organization, and government entities.  Plaintiffs main-
tain that the Presidential Memorandum has harmed them 
or will harm them in the following ways.  
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• Individuals.  In declarations, several of the indi-
vidual plaintiffs assert that “the exclusion of undoc-
umented immigrants from the apportionment base 
will lead to an undercount of persons in [their re-
spective States] relative to other states such that 
[their States are] highly likely to lose a seat in Con-
gress,” thus depriving them of their “fair share of 
representation in the United States House of Rep-
resentatives.”  Liccardo Decl. ¶ 4 (a California 
resident); Yilma Decl. ¶ 4 (a California resident); 
Ellis Decl. ¶ 4 (a Texas resident).  

• Organization. Like the individuals, the Black Alli-
ance for Just Immigration (“BAJI”) organization 
has also submitted a declaration (from its Execu-
tive Director, Nana Gyamfi).  BAJI is a nonprofit 
corporation “founded in April 2006 in response to 
the mobilization of immigrant communities and 
their supporters against repressive immigration 
bills that were pending before the United States 
Congress at the time.”  Gyamfi Decl. ¶ 4.  BAJI 
has “approximately 1200 members [nationwide] who 
are predominantly Black immigrants, refugees, 
and/or African Americans.”  Gyamfi Decl. ¶ 5.  
Its “core mission is to educate and engage African 
American and Black immigrant communities to or-
ganize and advocate for racial, social, and economic 
justice for themselves and other underrepresented 
communities.”  Gyamfi Decl. ¶ 7.  According to 
BAJI, the Presidential Memorandum has had a 
chilling effect on undocumented immigrants with 
respect to participation in the census, which means 
that there will be undercounting in the census.  
An undercount, in turn, means a dilution of political 
power and a loss of federal funding with respect to 
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the immigrant communities that BAJI serves, which 
thereby “impedes [BAJI’s] mission to advance [im-
migrant] communities’ access to racial, social, and 
economic justice.”  Gyamfi Decl. ¶ 13. BAJI, there-
fore, has had to “divert its essential and limited re-
sources, including staff time and money, from other 
priorities and programs in order to counteract the 
harmful effects of the Apportionment Presidential 
Memorandum.”  Gyamfi Decl. ¶ 17.  For exam-
ple, BAJI has had to “conduct additional outreach  
. . .  to encourage continued participation in  
the 2020 Census notwithstanding the Apportion-
ment Presidential Memorandum’s exclusionary 
message.”6  Gyamfi Decl. ¶ 18.  

• Government entities.7   The government entities 
contend, because of the Presidential Memorandum, 
the respective states where they are located are 
likely to lose a seat in the House of Representa-
tives.  The Presidential Memorandum will also 
have an impact on (1) their state and local redis-
tricting, (2) their share of federal funding, and (3) 
their ability to perform critical governmental func-
tions, all of which are dependent on the census 

                                                 
6 As indicated by the above, BAJI is claiming that it has suffered 

harm directly as an organization.  See E. Bay Sanctuary Cove-
nant v. Trump, 950 F.3d 1242, 1265 (9th Cir. 2020) (noting that 
“[o]rganizations can assert standing on behalf of their own mem-
bers or in their own right”). 

7 The government entities are:  (1) in No. C-20-5167, the City of 
San Jose; King County, Washington; Arlington County, Virginia; 
and Harris County, Texas; and (2) in No. C-20-5169, the State of 
California, the City of Los Angeles, the City of Long Beach, the 
City of Oakland, Los Angeles Unified School District, and the 
County of Los Angeles. 
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data.  See generally New York, 2020 WL 5422959, 
at *4-5 (describing ways in which federal, state, and 
local governments use census data—e.g., federal 
government uses census data to allocate money to 
states; state governments use census data to draw 
intrastate political districts and to allocate govern-
mental resources and to impose expenses among 
local governments; and local governments use cen-
sus data to perform essential government func-
tions).  See also Reamer Decl. (expert testifying 
about impact of undercounting on the distribution 
of federal domestic assistance funds to states and 
localities); Westall Decl. (discussing use of census 
data for City of Los Angeles redistricting, public 
services, and funding received from federal gov-
ernment); Bodek Decl. (discussing use of census 
data for County of Los Angeles General Plan); 
Crain Decl. (discussing use of census data for Los 
Angeles Unified School District redistricting); 
Dively Decl. (discussing use of census data for King 
County public services and funding received from 
federal government); Ramsey Decl. (discussing use 
of census data for Harris County funding received 
from federal government); Shah Decl. (discussing 
use of census data for Harris County public ser-
vices); Ellis Reply Decl. (discussing use of census 
data for Harris County funding received from fed-
eral government and redistricting).  

We hold that one or more Plaintiffs have standing 
based on two harms:  (1) the apportionment injury, and 
(2) the census degradation injury.  We then address 
Plaintiffs’ chilling effect injury.  
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First, the apportionment injury is the loss of one or 
more congressional seats if undocumented immigrants 
are excluded from the apportionment base.  Plaintiffs 
have submitted a declaration from an economics expert 
who “conclude[s] that removing undocumented immi-
grants from the population for the purposes of congres-
sional redistricting is highly likely to cause California 
and Texas to each lose a congressional seat.”  Gilgen-
bach Decl. ¶ 5.  “Other states, including New Jersey, 
may also lose a congressional seat.”  Id.  The Gilgen-
bach declaration is not contested.  Moreover, the Pres-
idential Memorandum explicitly acknowledges that at 
least one state will lose two or three congressional seats.  
See 85 Fed. Reg. at 44,680 (“Current estimates suggest 
that one State is home to more than 2.2 million illegal 
aliens.  . . .  Including these illegal aliens in the pop-
ulation of the State for the purpose of apportionment 
could result in the allocation of two or three more con-
gressional seats than would otherwise be allocated.”).  

Second, the census degradation injury arises be-
cause, if undocumented immigrants are not included as 
part of the census, then the census is undercounting the 
population, which then impacts, inter alia, state and lo-
cal redistricting (by diluting the political power of areas 
with high concentrations of affected immigrants), state 
and local governments’ share of federal funding, and 
state and local governments’ ability to perform critical 
governmental functions—all of which are dependent on 
and affected by the accuracy and completeness of census 
data.  Plaintiffs have provided declarations from local 
government entities which address the impact of the 
Presidential Memorandum on their local redistricting, 
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their share of federal funding, and their ability to per-
form critical governmental functions.  These declara-
tions are also uncontested.  

Finally, the last harm claimed by Plaintiffs is a chilling 
effects injury—i.e., injury caused by the chilling effect 
the Presidential Memorandum has on census participa-
tion by undocumented immigrants or those with ties to 
undocumented immigrants.  See, e.g., Gyamfi Decl. 
(testifying that BAJI has had to divert its resources to 
address the chilling effects the Presidential Memoran-
dum has on census participation).  Now that census 
field operations have ended, Defendants argue that any 
case based on the chilling effect injury is moot.  See 
Notice of Supp. Authority at 2, ECF No. 99 (Oct. 14, 
2020).  

The standard for finding mootness, however, is tougher 
than the standard for finding lack of standing because 
“to abandon the case at an advanced stage may prove 
more wasteful than frugal.”  Friends of the Earth, Inc. v. 
Laidlaw Envtl. Servs. (TOC), Inc., 528 U.S. 167, 192 
(2000).  Moreover, the mootness doctrine has an excep-
tion for injuries “capable of repetition, yet evading re-
view.”  Kingdomware Techs., Inc. v. United States, 136 
S. Ct. 1969, 1976 (2016) (quoting Spencer v. Kemna, 523 
U.S. 1, 17 (1998)); see also Honig v. Doe, 484 U.S. 305, 
320 n.6 (1988) (capacity for repetition need not have a 
“demonstrated probability”).  Capacity for repetition 
may be found from the Census Bureau’s willingness to 
“reopen field operations for a brief period” if “further 
proceedings [in National Urban League] were to result 
in a final judgment in [the National Urban League plain-
tiffs’] favor.”  Reply in Support of Application for a 
Stay, Ross v. National Urban League, No. 20A62 (U.S. 
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Oct. 10, 2020).  The Presidential Memorandum could 
evade review despite a “brief ” reopening of field opera-
tions that would certainly be for a period “less than two 
years,” which generally “is too short to complete judicial 
review.”  Kingdomware Techs., 136 S. Ct. at 1976.  

Nonetheless, we need not find that the chilling effects 
injury is “capable of repetition, yet evading review” be-
cause that injury is unnecessary to find Article III 
standing here.8  Id.  We note, however, that in the New 
York court’s order addressing the validity of the Presi-
dential Memorandum, the New York court referred to 
census degradation as a byproduct of chilling effects.  
That is, if undocumented immigrants and/or those close 
to them are chilled from participating in the census be-
cause of the Presidential Memorandum, then there will 
be undercounting in the census, and undercounting in 
turn will impact federal funding, state and local redis-
tricting, and provision of state and local government 
services.  This is undoubtedly true.  However, even 
absent any chilling effect, the exclusion of undocu-
mented immigrants from the census will have an effect 
on federal funding, state and local redistricting, and pro-
vision of state and local government services.  These 
harms, in addition to Plaintiffs’ loss of congressional rep-

                                                 
8 Even if the chilling effects injury no longer confers standing, 

many Plaintiffs in this case still have standing to proceed based on 
the apportionment injury and/or census degradation injury.  “[T]he 
presence of one party with standing is sufficient to satisfy Article 
III’s case-or-controversy requirement.”  Rumsfeld v. Forum for 
Acad. & Instit. Rights, Inc., 547 U.S. 47, 52 n.2 (2006); accord Dep’t 
of Commerce v. New York, 139 S. Ct. at 2565 (“For a legal dispute 
to qualify as a genuine case or controversy, at least one plaintiff 
must have standing to sue.”). 
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resentation, give Plaintiffs Article III standing.  More-
over, Defendants’ mootness argument does not impact 
the declaratory relief ordered by the New York court or 
herein.  

B. Ripeness and Standing  

Rather than contesting the facts put forward by 
Plaintiffs, Defendants argue that the possibility of fu-
ture apportionment and census degradation injuries is 
too speculative, and thus, there is a ripeness/standing 
problem.  See Ripplinger v. Collins, 868 F.2d 1043, 
1047 n.3 (9th Cir. 1989) (noting that “[t]he courts have 
addressed the question of whether future injury is suf-
ficient as an issue of standing, ripeness, and/or justicia-
bility”).  Defendants invoke both constitutional ripe-
ness and prudential ripeness.  

 1. Constitutional Ripeness and Standing  

Constitutional ripeness and standing, both predi-
cated on Article III of the U.S. Constitution, are closely 
related concepts.  See Bova v. City of Medford, 564 
F.3d 1093, 1095-96 (9th Cir. 2009); see also Poe v. 
Ullman, 367 U.S. 497, 503-04 (1961) (noting that “[t]he 
various doctrines of ‘standing,’ ‘ripeness,’ and ‘moot-
ness’  . . .  are but several manifestations  . . .  of 
the [same] primary conception”).  For Article III stand-
ing, a plaintiff must show, inter alia, that it has “suf-
fered ‘an invasion of a legally protected interest’ that is 
‘concrete and particularized’ and ‘actual or imminent, 
not conjectural or hypothetical.’ ”  Spokeo v. Robins, 
136 S. Ct. 1540, 1548 (2016) (quoting Lujan v. Defs. of 
Wildlife, 504 U.S. 555, 560 (1992)); see also In re Zap-
pos.com, Inc., 888 F.3d 1020, 1024 (9th Cir. 2018) (stat-
ing the same).  With respect to a “future injury,” a 
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plaintiff has standing to sue “if the threatened injury is 
certainly impending, or there is a substantial risk that 
the harm will occur.”  Susan B. Anthony List v. 
Driehaus, 573 U.S. 149, 158 (2014) (internal quotation 
marks omitted); see also Zappos.com, 888 F.3d at 1024 
(stating the same).  Indeed, just last year in the census 
citizenship question case, the Supreme Court reiterated 
that, for standing, a future injury “may suffice if the 
threatened injury is certainly impending, or there is a 
substantial risk that the harm will occur.”9  Dep’t of 
Commerce v. New York, 139 S. Ct. at 2565 (quoting Su-
san B. Anthony List, 573 U.S. at 158).  Similarly,  

“[a] claim is not ripe for adjudication if it rests upon 
contingent future events that may not occur as antic-
ipated, or indeed may not occur at all.”  That is so 
because, if the contingent events do not occur, the 
plaintiff likely will not have suffered an injury that is 
concrete and particularized enough to establish  

                                                 
9 In Clapper v. Amnesty International USA, 568 U.S. 398 (2013), 

the Supreme Court focused on whether the future injury was “cer-
tainly impending,” but acknowledged that, “[i]n some instances we 
have found standing based on a ‘substantial risk’ that the harm will 
occur.”  Id. at 414 n.5 (further holding that, “to the extent that the 
‘substantial risk’ standard is relevant and is distinct from the ‘cer-
tainly impending’ requirement, respondents fall short of even that 
standard” in the case under consideration).  Post-Clapper, the Su-
preme Court has continued to apply the disjunctive test—i.e., was 
the future injury “certainly impending” or was there a “substantial 
risk” that it would occur?—including in the census citizenship 
question case.  See Dep’t of Commerce v. New York, 139 S. Ct. at 
2565.  The focus in Clapper on the heightened “certainly impend-
ing” test was informed by the fact that the case required review of 
“actions of the political branches in the fields of intelligence gath-
ering and foreign affairs.”  Clapper, 568 U.S. at 409.  This case 
involves neither intelligence gathering nor foreign affairs. 
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. . .  standing.  In this way, ripeness and standing 
are intertwined.  

Bova, 564 F.3d at 1096 (quoting Texas v. United States, 
523 U.S. 296, 300 (1998)); see also Mont. Envtl. Info. Ctr. 
v. Stone-Manning, 766 F.3d 1184, 1189-90 (9th Cir. 2014) 
(stating that the standing and ripeness analyses are the 
same, requiring plaintiffs to show a “substantial risk” 
that the harm would occur).  

According to Defendants, to the extent Plaintiffs in-
voke an apportionment or census degradation injury, 
their claims are not ripe for review and they lack stand-
ing to proceed because (1) the Presidential Memoran-
dum states that “it is the policy of the United States to 
exclude” undocumented immigrants from the apportion-
ment base only “to the extent feasible” or “to the maxi-
mum extent feasible,” 85 Fed. Reg. at 44,680, and (2) 
“the extent to which it will be feasible  . . .  is, at this 
point, unknown.”  Defs.’ Opp’n at 6; see also id. at 7 (ar-
guing that, “[b]ecause it is not known what the Secre-
tary may ultimately transmit to the President, it is nec-
essarily not yet known whether the President will be 
able to exclude any, some, or all aliens from the appor-
tionment basis”).  

Defendants fail to negate the substantial risk of cog-
nizable injury. As an initial matter, we note that the gov-
ernment cannot categorically evade judicial review simply 
by invoking qualifying language such as “to the extent 
feasible.”  In City & County of San Francisco v. Trump, 
897 F.3d 1225 (9th Cir. 2018), the Ninth Circuit addressed 
a similar issue.  There, the court considered whether 
the Executive Branch could validly withhold all federal 
grants from so-called “sanctuary” cities and counties.  
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The Ninth Circuit held that the executive order provid-
ing for such withholding violated the constitutional prin-
ciple of separation of powers and, in so holding, rejected 
several of the government’s arguments on jurisdiction/ 
justiciability, including the government’s contention 
that the Executive Order was “all bluster and no bite,” 
equivalent to a “ ‘gesture without motion.’  ”  Id. at 1238.  
In this regard, the Ninth Circuit acknowledged that the 
Executive Order included a qualifier, or a savings clause 
—i.e., that there would be withholding of federal grants 
only to the extent “ ‘consistent with law.’ ”  Id. at 1239.  
Even so, the Ninth Circuit held that “[s]aving clauses 
are read in their context, and they cannot be given effect 
when the Court, by rescuing the constitutionality of a 
measure, would override clear and specific language.”  
Id.  “Because the Executive Order unambiguously com-
mands action, here there is more than a ‘mere possibility 
that some agency might make a legally suspect deci-
sion.’ ”  Id. at 1240.  Moreover, the Ninth Circuit pointed 
out that “the Administration’s interpretation would simply 
lead us into an intellectual cul-de-sac” because, if the 
phrase “consistent with law” could “preclude[] a court 
from examining whether the Executive Order is con-
sistent with law, judicial review is a meaningless exer-
cise.”  Id.10 

                                                 
10 In so holding, the court distinguished Building & Construction 

Trades Department v. Allbaugh, 295 F.3d 28, 33 (D.C. Cir. 2002) 
(“Allbaugh”), in which the D.C. Circuit considered an executive or-
der with a savings clause and held that, “[t]he mere possibility that 
some agency might make a legally suspect decision to award a con-
tract or to deny funding for a project does not justify an injunction 
against enforcement of a policy that, so far as the present record 
reveals, is above suspicion in the ordinary course of administra-
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Here too, the Presidential Memorandum cannot 
avoid judicial review through similar savings clause lan-
guage.  Just as the executive order in City & County of 
San Francisco limited itself to be “consistent with law,” 
the Presidential Memorandum “shall be implemented 
consistent with applicable law.”  85 Fed. Reg. at 44,680; 
see also id. (“the Secretary shall take all appropriate ac-
tion, consistent with the Constitution and other applica-
ble law.  . . .  ”).  That language does not render the 
Presidential Memorandum unreviewable.  Indeed, De-
fendants do not rely on the “consistent with law” lan-
guage in the Presidential Memorandum to contest ripe-
ness.  

Instead, Defendants rely on the language of the Pres-
idential Memorandum which states, “the policy of the 
United States to exclude from the apportionment base 
aliens who are not in a lawful immigration status” is lim-
ited “to the maximum extent feasible and consistent 
with the discretion delegated to the executive branch.”  
Id. (emphasis added); see also id. (“to the extent feasible 
and to the maximum extent of the President’s discretion 
under the law”).  Pursuant to that policy, “the Secre-
tary shall take all appropriate action, consistent with 
the Constitution and other applicable law, to provide in-
formation permitting the President, to the extent prac-
ticable, to exercise the President’s discretion to carry 
out the policy set forth.”  Id. (emphasis added).  Yet 
none of this qualifying language “override[s] clear and 

                                                 
tion.”  The court in City & County of San Francisco noted, “All-
baugh is distinguishable.  Because the Executive Order unambig-
uously commands action, here there is more than a ‘mere possibil-
ity that some agency might make a legally suspect decision.’ ”  897 
F.3d at 1240 (quoting Allbaugh, 295 F.3d at 33). 
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specific language” that “commands action.”  City & 
County of San Francisco, 897 F.3d at 1239-40.  In fact, 
the qualifying language is immediately offset by adja-
cent modifiers: “all appropriate action” to “the maxi-
mum extent feasible.”  85 Fed. Reg. at 44,680 (empha-
sis added); cf. Youngstown Sheet & Tube Co. v. Sawyer, 
343 U.S. 579, 591 (1952) (reviewing Executive Order 
10,340, which ordered agencies to “cooperate with the 
Secretary of Commerce to the fullest extent possible” 
(emphasis added)).  Although City & County of San 
Francisco did not address the qualifier “to the maxi-
mum extent feasible,” its broader message teaches that 
where a challenged order otherwise has clear command-
ing language, such qualifiers cannot function to evade 
judicial scrutiny.  

Here, although the Presidential Memorandum pur-
ports to qualify the exclusion of undocumented immi-
grants from the census in terms of “feasibility,” the de-
termination of the President to accomplish the memo-
randum’s explicit and singular goal of excluding undoc-
umented immigrants from the census count is abun-
dantly clear.  See City & County of San Francisco, 897 
F.3d at 1239-40 (stating that, “[b]ecause the Executive 
Order [regarding withholding funds from sanctuary cit-
ies and counties] unambiguously commands action, here 
there is more than a ‘mere possibility that some agency 
might make a legally suspect decision’  ”).  The directive 
of the Presidential Memorandum here is even clearer 
than the proposed citizenship question in Department of 
Commerce v. New York which was facially neutral and 
did not expressly indicate how citizenship information 
would be used.  
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From the day the memorandum first issued, the 
President made clear his commitment to the exclusion 
of undocumented immigrants from the apportionment 
base.  In a public statement issued on the same day as 
the memorandum, the President noted:  “Last summer 
in the Rose Garden, I told the American people that I 
would not back down in my effort to determine the citi-
zenship status of the United States population.  Today, 
I am following through on that commitment by directing 
the Secretary of Commerce to exclude illegal aliens from 
the apportionment base following the 2020 census.”  The 
White House, Statement from the President Regarding 
Apportionment (July 21, 2020), https://www.whitehouse. 
gov/briefings-statements/statement-president-regarding- 
apportionment/ (emphasis added).  

Then, on July 23, 2020, the Presidential Memoran-
dum was published in the Federal Register.  Publica-
tion in the Federal Register is reserved for only those 
presidential documents that “hav[e] general applicabil-
ity and legal effect” against members of the public, not 
just “Federal agencies or persons in their capacity  
as officers, agents, or employees thereof.”  44 U.S.C.  
§ 1505(a)(1); see Presidential Memorandum, 85 Fed. 
Reg. 44,679.  

The Administration’s commitment to a “general[ly] 
applicable and legally effect[ive]” Presidential Memo-
randum has continued to the present.  44 U.S.C.  
§ 1505(a)(1).  For instance, after the New York court 
issued its decision on September 10, 2020, holding that 
the Presidential Memorandum violates the statutes gov-
erning the census and apportionment, the Administra-
tion promptly appealed.  In a public statement, the Ad-
ministration proclaimed that it “intends to vindicate [the 
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President’s] policy determination” that undocumented 
immigrants should be excluded from the census.  The 
White House, Statement from the Press Secretary (Sept. 
18, 2020), https://www.whitehouse.gov/briefings-statements/ 
statement-press-secretary-091820/.  

Defendants’ reliance on “to the extent feasible” is es-
pecially misplaced here because the evidence shows that 
it is in fact feasible to exclude undocumented immigrants 
from the census—at the very least, a subset of that 
group.  Defendants recently submitted a notice of sup-
plemental authority with the Court.  See Notice of Supp. 
Authority, ECF No. 90 (Oct. 6, 2020).  That authority 
consists of a brief that the Trump Administration filed 
with the Supreme Court as part of its appeal of the New 
York court order enjoining enforcement of the Presiden-
tial Memorandum.  In that brief, the Administration 
explicitly states:  

If  . . .  relief is granted  . . .  , the [Census] 
Bureau currently anticipates that, by December 31, 
it will provide the President with information regard-
ing any “unlawful aliens in ICE Detention Centers” 
whom the President could, consistent with the discre-
tion delegated to him by law, exclude from the appor-
tionment base, thereby implementing his [Presiden-
tial] Memorandum.  In addition, the Bureau cur-
rently plans to provide the President with “[o]ther 
[Presidential Memorandum] related outputs” by Mon-
day, January 11, 2021, and would continue to work on 
a quicker timetable to implement that aspect of the 
Memorandum sooner if feasible.  

Id. (quoting Supp. Br. at 5).  The brief thus makes clear 
—in no uncertain terms—that exclusion is feasible.  
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Indeed, at the hearing, the Court pressed defense coun-
sel on feasibility.  The Court asked whether “there will 
be some number [excluded from the census], you just 
don’t know what [that number] is.”  Tr. of Oct. 8, 2020 
Hearing at 7.  Defense counsel replied:  “We expect 
there to be some number, yes.”  Id.  The Administra-
tion clearly assumed that exclusion is feasible, or the 
Presidential Memorandum would have been a pointless 
exercise.  

The breadth of the Collecting Information Executive 
Order further supports the likelihood that exclusion is 
feasible.  The Collecting Information Executive Order 
expressly states that, at the time the Secretary of Com-
merce had decided to include a citizenship question on 
the census, “the Census Bureau had determined based 
on experience that administrative records to which it 
had access would enable it to determine citizenship sta-
tus for approximately 90 percent of the population.”  84 
Fed. Reg. at 33,821 (emphasis added).  Since the Col-
lecting Information Executive Order was promulgated 
in July 2019, more than a year ago, Defendants have 
made progress towards implementing the President’s 
Memorandum.  Defendants have represented that the 
Census Bureau has entered into memoranda of under-
standing with agencies and states to obtain administra-
tive records such as driver’s license information.  Spe-
cifically, at the initial case management conference on 
August 18, 2020, Defendants stated:  

DEFENDANTS:  So pursuant to that executive or-
der, the Census Bureau has entered into a series of 
memoranda of understanding with various other ex-
ecutive branch agencies, as well as I believe some 
states, to obtain administrative records, subject to 
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the census bureau’s strict confidentiality rules, that 
the census bureau can then use to see if they will al-
low it—“it” being the Census Bureau—to ascertain 
the illegal alien population.  That process—  

THE COURT:  Sorry to interrupt you. Can you give 
me some examples of administrative records?  I 
mean, they’re getting them from the state?  

DEFENDANTS:  It might be, for example, driver’s 
license information from states, I believe. It might be 
records from the Department of Homeland Security 
or the Social Security Administration that would—
depending on how the records might be matched 
against the information that the Census Bureau is 
collecting pursuant to its enumeration process that 
would allow the Census Bureau potentially to identify 
the illegal alien population.  

Tr. of Aug. 18, 2020 Case Mgt. Conf. at 32:2-21, ECF No. 
60 (Aug. 26, 2020).  

Faced with the instant motion, Defendants have not 
offered any evidence that there are any significant im-
pediments to fulfilling the Presidential Memorandum.11  

                                                 
11 Plaintiffs have established a prima facie case of feasibility. As 

a result, Defendants have the burden of production to establish 
otherwise—particularly because Defendants, rather than Plain-
tiffs, have access to evidence on feasibility.  “Fairness and com-
mon sense often counsel against requiring a party to prove a nega-
tive fact, and favor, instead, placing the burden of coming forward 
with evidence on the party with superior access to the affirmative 
information.”  United States v. Cortez-Rivera, 454 F.3d 1038, 1041 
(9th Cir. 2006); see also Int’l Bhd. of Teamsters v. United States, 
431 U.S. 324, 359 n.45 (1977) (noting that “[p]resumptions shifting 
the burden of proof are often created to reflect judicial evaluations 
of probabilities and to confirm with a party’s superior access to the 
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See also New York, No. 20-cv-5770 RCW-PWH-JMF 
(S.D.N.Y.), ECF No. 172 (government’s motion for a 
stay pending appeal asserting potential irreparable in-
jury, thus indicating that exclusion is feasible).  

Despite the undisputed risk that at least some undoc-
umented immigrants will be excluded, Defendants ar-
gue that Plaintiffs’ asserted apportionment injury is too 
speculative because, unless a significant number of un-
documented immigrants are excluded, a state will not 
actually suffer the loss of a congressional seat.  But De-
fendants ignore the fact that Plaintiffs need only show a 
substantial risk of harm, not “absolute certainty.”  In 
re Navy Chaplaincy, 697 F.3d 1171, 1178 (D.C. Cir. 
2012) (holding that “[i]t is sufficient that plaintiffs have 
demonstrated a ‘likelihood of injury that rises above the 
level of unadorned speculation’ ”).  Plaintiffs have ade-
quately established a substantial risk of the loss of a con-
gressional seat given (1) Defendants’ access to records 
that enable them “to determine citizenship status for ap-
proximately 90 percent of the population,” 84 Fed. Reg. 

                                                 
proof ”); cf. Medina v. Cal., 505 U.S. 437, 455 (1992) (O’Connor, J., 
concurring) (stating that, “[i]n determining whether the placement 
of burden of proof is fundamentally unfair, relevant considerations 
include [inter alia] whether the government has superior access to 
evidence”).  Accordingly, courts have placed the burden of pro-
duction on the party with access to the information.  Cf., e.g., Dub-
ner v. City & Cty. of San Francisco, 266 F.3d 959, 965 (9th Cir. 
2001) (shifting burden to the police department to show that offic-
ers had probable cause for an arrest because “the police depart-
ment  . . .  is in the better position to gather information about the 
arrest”); Lew v. Moss, 797 F.2d 747, 751 (9th Cir. 1986) (concluding 
that defendant had the burden of production to show his new resi-
dence in Hong Kong). Defendants have produced no such evidence 
here. 
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at 33,821; (2) the President’s clear intent to have “maxi-
mum” exclusion such that two or three congressional seats 
could be reallocated, see also 85 Fed. Reg. at 44,680 (point-
ing out that one state—i.e., California—“is home to more 
than 2.2 million illegal aliens” and “[i]ncluding these al-
iens in the population of the State for the purpose of ap-
portionment could result in the allocation of two or three 
more congressional seats than would otherwise be allo-
cated”); (3) the Gilgenbach declaration which demon-
strates the likely loss of Congressional seats; and (4) the 
lack of any evidence of any significant barriers to the 
Secretary’s ability to carry out the Presidential Memo-
randum which directs that all undocumented immigrants 
—without exception—be excluded.  There is no evi-
dence that a substantial portion of undocumented immi-
grants will be exempted from the implementation of the 
Presidential Memorandum.  

Furthermore, exclusion of undocumented immigrants 
from the census has an impact on more than the loss of 
a congressional seat.  As noted above, Plaintiffs have 
also claimed a census degradation injury because census 
data informs redistricting at the state and local level and 
impacts federal funding received by state and local gov-
ernments.  Defendants do not dispute that the loss of 
such funding constitutes injury cognizable under Article 
III.  Indeed, in Department of Commerce v. New York, 
the Supreme Court recognized that “[t]he population 
count derived from the census is used not only to appor-
tion representatives but also to allocate federal funds to 
the States and to draw electoral districts.”  139 S. Ct. 
at 2561; see also Reamer Decl. ¶ 16 & Ex. 2 at 6-8, ECF 
No. 86-1 (describing 18 large federal financial assistance 
programs that rely at least in part on census data); Ami-
cus Br. of the League of Women Voters at 17-21, ECF 
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No. 79 (describing how census data affects funding for 
Medicaid and other health programs, Community De-
velopment Block Grants, and Title I Grants to Local Ed-
ucational Agencies).  The Supreme Court thus found 
that a sufficient likelihood of an undercount which would 
lead to “many of respondents’ asserted injuries, includ-
ing loss of federal funds that are distributed on the basis 
of state population,” was sufficient to confer Article III 
standing.  139 S. Ct. at 2565.  

As for the impact of the census count on the states’ 
ability to draw electoral districts, as the New York court 
found, states “have long relied on federal decennial cen-
sus data for countless sovereign purposes,” including re-
districting.  New York, 2020 WL 5422959, at *17.12  For 
example, the Rhode Island Constitution mandates using 
census data to establish the House and Senate districts.  
New York, 2020 WL 5422959, at *17.  Texas relies on 
census data to redistrict.  Tex. Const. art. III, §§ 25, 26, 
& 28; see also Tex. Gov’t Code § 2058.002 (Legislature 
or Legislative Redistricting Board may act on a federal 
decennial census before September 1 of the year after 
the calendar year during which the census was taken).  
In California, census data is used to draw state and local 
legislative lines.  See Cal. Elec. Code §§ 21500 (census 
used for supervisorial districts in each county), 21601 
(census used in drawing city council districts); see also 
Census-Promotions-Voters & Voting, Stats. 2018 ch. 
652, § 1(a)(1)-(3), 2018 Cal. Legis. Serv. Ch. 652 (A.B. 

                                                 
12 States may potentially use other data to draw districts.  Cf. 

Evenwel v. Abbott, 136 S. Ct. 1120 (2016) (discussing census popu-
lation data and American Community Survey citizen-voting-age-
population data); Burns v. Richardson, 384 U.S. 73 (1966) (redis-
tricting by registered voter population base). 



52a 

 

2592) (State Legislature finding that “[t]he federal de-
cennial census is important because census figures af-
fect congressional representation, state redistricting, fed-
eral formula grant allocations, state funding to local gov-
ernments, local programs, and planning activities for 
the next 10 years”).  As local examples, Section 204(a) 
of the Los Angeles City Charter requires that City 
Council Districts be drawn with equal populations based 
on the federal census.  See Westall Decl. ¶ 17, State of 
California v. Trump, No. 20-CV-05169, ECF No. 62-1.  
The Los Angeles Unified School District will likewise 
redraw its Board District lines using the 2020 Census. 
See Crain Decl. ¶ 17, State of California v. Trump, No. 
20-CV-05169, ECF No. 62-7.  

At the hearing, Defendants effectively conceded that 
these harms from census degradation can arise without 
the same magnitude of exclusion necessary for a loss of 
a congressional seat.  See Tr. of Oct. 8 Hearing at 8-9 
(defense counsel agreeing that, even if exclusion of un-
documented immigrants was not of such a magnitude 
that there was no impact on apportionment of congres-
sional seats, a local government entity could still suffer 
harm from such exclusion—e.g., loss of federal funding).  
Thus, there is a substantial risk that a sizeable enough 
exclusion of undocumented immigrants from the census 
in a state such as California—which has, according to the 
Presidential Memorandum, 2.2 million “illegal aliens” —
will affect federal funding received by one or more of the 
government entity plaintiffs in these cases.  Cf. Czyzewski 
v. Jevic Holding Corp., 137 S. Ct. 973, 983 (2017) (stating 
that, “[f]or standing purposes, a loss of even a small 
amount of money is ordinarily an ‘injury’  ”); Carpenters 
Indus. Council v. Zinke, 854 F.3d 1, 5 (D.C. Cir. 2017) 
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(stating that “[e]conomic harm to a business clearly con-
stitutes an injury-in-fact[,] [a]nd the amount is irrele-
vant[;] [a] dollar of economic harm is still an injury-in-
fact for standing purposes”).  

Accordingly, we hold that there is a substantial risk 
that Plaintiffs will suffer the apportionment and census 
degradation injuries, Susan B. Anthony, 573 U.S. at 
158, and therefore (1) Plaintiffs have standing and (2) 
Plaintiffs’ claims are ripe for review.  With regard to 
standing, we note that Defendants did not challenge 
traceability or redressability for either the apportion-
ment or census degradation injury.  See Lujan, 504 
U.S. at 560-61 (listing elements of standing: injury in 
fact, redressability, and traceability).  In any event, we 
find that traceability and redressability are clearly es-
tablished in the instant case. For example, the Presiden-
tial Memorandum explicitly references a loss of congres-
sional seats for California if undocumented immigrants 
are excluded from the apportionment case.  Traceabil-
ity and redressability are also established given the fail-
ure of Defendants to contest the Plaintiffs’ declarations 
on both the apportionment and census degradation inju-
ries.  

 2. Prudential Ripeness  

Implicitly acknowledging deficiencies in their posi-
tion, Defendants pressed a prudential ripeness argument 
at the hearing.  See Abbott Labs. v. Gardner, 387 U.S. 
136, 148 (1967) (stating that ripeness “is best seen in a 
twofold aspect, requiring us to evaluate both the fitness 
of the issues for judicial decision and the hardship to the 
parties of withholding court consideration”); In re Cole-
man, 560 F.3d 1000, 1006 (9th Cir. 2009) (stating that 
this two-part test is used to determine the prudential 
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component of ripeness in the administrative context).  
Most notably, Defendants asserted that we should not 
consider Plaintiffs’ lawsuit now because apportionment 
challenges are typically considered after the apportion-
ment has been completed.  See Defs.’ Opp’n at 8 (argu-
ing that “census and apportionment cases generally are 
decided post-apportionment, when census enumeration 
procedures are no longer at issue and the actual appor-
tionment figures are known”); see also Tr. at 11 (arguing 
that Plaintiffs’ pre-apportionment case is “Department 
of Commerce v. House of Representatives, [525 U.S. 316 
(1999),] but that was not about the apportionment, that 
was about sampling, which was part of the actual enu-
meration procedures” and thus had to be decided before 
the census was conducted).  

Defendants’ argument, however, is unpersuasive.  
The majority of cases cited by Defendants were brought 
post-apportionment because it was not clear which state 
would be harmed until after the census was completed 
and the apportionment was determined.  

For example, in Department of Commerce v. Mon-
tana, it was not clear that Montana would be harmed 
until after the 1990 apportionment.  503 U.S. 442 (1992).  
The 1990 census “revealed that the population of certain 
States  . . .  had increased more rapidly than the na-
tional average.”  Id. at 445.  Accordingly, “application 
of the method of equal proportions to the 1990 census 
caused 8 States to gain  . . .  additional seats in the 
House of Representatives and 13 States to lose an equal 
number.”  Id.  Until this process was completed, it was 
not clear that Montana would lose a seat.  
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Similarly, in Franklin v. Massachusetts, Massachu-
setts was not clearly going to lose a seat until after ap-
portionment was completed.  505 U.S. at 790.  “[A]s a 
result of the 1990 census and reapportionment, Massa-
chusetts [had] lost a seat in the House of Representa-
tives.”  Id.  In response to that loss, Massachusetts and 
two of its registered voters “challeng[ed], among other 
things, the method used for counting federal employees 
serving overseas.”  Id.  That method of counting in-
cluded the government’s “allocation of 922,819 overseas 
military personnel to the State designated in their per-
sonnel files as their ‘home of record’ ”—an allocation 
which “altered the relative state populations enough to 
shift a Representative from Massachusetts to Washing-
ton.”  Id. at 791.  

In Utah v. Evans, Utah’s injury was not clear until 
after apportionment.  536 U.S. 452, 458 (2002).  Utah 
lost one representative after “three forms of imputation 
[used by the Census Bureau to fill in gaps in information 
and resolve conflicts in data] increased the final year 
2000 [census] count by about 1.2 million people,” but be-
cause this was “spread unevenly across the country, it 
[made] a difference” in apportionment.  Id. at 458.  
Specifically, “imputation increased North Carolina’s 
population by 0.4% while increasing Utah’s population 
by only 0.2%,” which meant that North Carolina received 
one more Representative and Utah one less.  Id.13  

                                                 
13 Defendants also cite Wisconsin v. City of New York, 517 U.S. 

1, 10-11 (1996), for the proposition that courts should review census 
litigation after apportionment.  Wisconsin, however, was actually 
brought pre-apportionment.  The Supreme Court heard the case 
post-apportionment only because the Wisconsin “parties [had] en-
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The instant case presents a far different situation. 
Here, it is clear who would be harmed by the exclusion 
of undocumented immigrants.  The Presidential Mem-
orandum contemplates that California will lose congres-
sional seats.  See 85 Fed. Reg. at 44,680.  It states that 
“[c]urrent estimates suggest that one State is home to 
more than 2.2 million illegal aliens, constituting more 
than 6 percent of the State’s entire population.”  Id.  
Accordingly, “[i]ncluding these illegal aliens in the pop-
ulation of the State for the purpose of apportionment 
could result in the allocation of two or three more con-
gressional seats than would otherwise be allocated.”  
Defendants have conceded that the state with 2.2 million 
illegal aliens described in the Presidential Memoran-
dum is in fact California.  See Tr. of Oct. 14, 2020 oral 
argument at 24: 6-10, Useche v. Trump, No. C-20-2225 
PX-PAH-ELH (D. Md.).  In addition, Professor Gilgen-
bach testifies in her uncontested declaration that “re-
moving undocumented immigrants from the population 
for the purposes of congressional redistricting is highly 
likely to cause California and Texas to each lose a con-
gressional seat.”  “Other states, including New Jersey, 
may also lose a congressional seat.”  Gilgenbach Decl. 
¶ 5.  

Moreover, none of Defendants’ cases holds that ap-
portionment claims must always be decided post-appor-
tionment.  In Utah v. Evans, the Supreme Court im-
plicitly recognized that a pre-apportionment resolution 

                                                 
tered into an interim stipulation providing  . . .  that the Secre-
tary would reconsider the possibility of a statistical adjustment.”  
Wisconsin, 517 U.S. at 10. In July 1991, after the census was com-
pleted, the Secretary issued his decision to not adjust, so “[t]he 
plaintiffs returned to court.”  Id. at 12. 
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may be necessary in certain circumstances.  536 U.S. 
at 462-63.  The Supreme Court recognized that post-
apportionment challenges could only be brought in cer-
tain circumstances, such as “if a lawsuit is brought soon 
enough after completion of the census and heard quickly 
enough.”  Id. at 463.  The Supreme Court concluded 
that a post-apportionment resolution was possible in 
that case only because of its specific facts, including the 
fact that “the relevant calculations and consequent ap-
portionment-related steps would be purely mechanical,” 
and “several months would remain prior to the first post  
. . .  census congressional election.”  Id.  

Ultimately, a prudential ripeness analysis weighs in 
Plaintiffs’—not Defendants’—favor.  The issues raised 
in Plaintiffs’ claims are particularly fit for judicial deci-
sion because they are purely legal in nature.  See Ohio 
Forestry Ass’n v. Sierra Club, 523 U.S. 726, 733 (1998) 
(noting that, “[i]n deciding whether an agency’s decision 
is, or is not, ripe for judicial review, the Court has” con-
sidered, inter alia, “whether the courts would benefit 
from further factual development of the issues pre-
sented”).  Defendants dispute ripeness.  They argue 
that “the legal analysis may differ based on what subsets 
of illegal aliens are, in fact, excluded because the Secre-
tary has deemed it feasible, and the President has  
determined that it is practicable and within his discre-
tion.”  Defs.’ Sur-Reply at 4.  However, (1) the Presi-
dential Memorandum does not expressly refer to exclu-
sion of only subsets of undocumented immigrants—in 
fact, it contemplates exclusion “to the maximum extent 
feasible” and contains no exceptions and no carve outs, 
and (2) Defendants have not explained how excluding 
only subsets of undocumented immigrants would make 
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a difference in the legal analysis.  As demonstrated be-
low, the fundamental questions presented by Plaintiffs’ 
constitutional and statutory claims are pure legal ques-
tions of constitutional and statutory construction.  See 
New York, 2020 WL 5422959, at *24 (in discussing pru-
dential ripeness, stating that, “although the standing-
related question of whether or to what extent Plaintiffs 
would suffer apportionment-related harms would bene-
fit from further factual development, the gravamen of 
Plaintiffs’ claims—that the President lacks the author-
ity to exclude illegal aliens from the apportionment base 
—presents an issue that is purely legal, and will not be 
clarified by further factual development”).  

Defendants contend still that there is an interest in 
delaying judicial review because “judicial review would 
improperly interfere with the Census Bureau’s ongoing 
efforts to determine how to respond to the Presidential 
Memorandum, which are currently in progress, and 
could impede the apportionment, which has not yet oc-
curred.”  Defs.’ Opp’n at 7.  But this argument is una-
vailing for at least two reasons.  First, far from imped-
ing the apportionment, judicial review here aims to 
achieve a constitutionally and legally correct apportion-
ment.  Second, although Defendants claim that judicial 
review would interfere with Census Bureau efforts to 
respond to the Presidential Memorandum, this case 
does not affect the actual conduct of the census.  Cf. 
New York, 2020 WL 5422959, at *24 (“[o]n its face, the 
Presidential Memorandum does not purport to regulate 
the actual conduct of the census”).  As demonstrated 
by the order in New York, relief can be tailored such that 
judicial review of the Presidential Memorandum would 
not bar Defendants from continuing to count the num-
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ber of undocumented immigrants.  See id. at *35 (not-
ing that court’s injunction would not bar “Defendants 
from continuing to study whether and how it would be 
feasible to calculate the number of illegal aliens in each 
State”); see also New York v. Trump, No. 20-CV-5770 
(RCW) (PWH) (JMF), 2020 WL 5796815, at *5 n.8 
(S.D.N.Y. Sept. 29, 2020) (three-judge court) (per cu-
riam) (denying stay pending appeal and indicating that 
the Secretary of Commerce and the Census Bureau 
could continue to count the number of undocumented im-
migrants even with the court’s injunction).  

Because the issues in the instant case are fit for judi-
cial decision, we need not consider, as part of our pru-
dential analysis, what hardship Plaintiffs would suffer if 
our consideration were withheld.  Abbott Labs., 387 
U.S. at 148 (stating that ripeness “is best seen in a two-
fold aspect, requiring us to evaluate both the fitness of 
the issues for judicial decision and the hardship to the 
parties of withholding court consideration”).  In Okle-
vueha Native American Church of Hawaii, Inc. v. 
Holder, 676 F.3d 829 (9th Cir. 2012), the Ninth Circuit 
explained that it did not need to reach the question of 
whether there was hardship to the parties if review was 
delayed because Plaintiffs’ claims were fit for review:  

As Plaintiffs’ claims are fit for review now, we do not 
reach the second factor of the prudential ripeness  
inquiry—hardship to the parties in delaying review. 
Hardship serves as a counterbalance to any interest 
the judiciary has in delaying consideration of a case.  
See Colwell, 558 F.3d at 1129 (“[T]his hardship is in-
sufficient to overcome the uncertainty of the legal is-
sue presented in the case in its current posture.”); 
Municipality of Anchorage v. United States, 980 
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F.2d 1320, 1326 (9th Cir. 1992) (“[M]ere potential for 
future injury does not overcome the interest of the 
judiciary in delaying review.” (internal quotation 
marks omitted)).  Because we can identify no inter-
est in delaying review of Plaintiffs’ claims, the hard-
ship that would be imposed by any delay is not rele-
vant.  

Id. at 838-39; see also Skyline Wesleyan Church v. Cal. 
Dep’t of Managed Health Care, 959 F.3d 341, 355-56 (9th 
Cir. 2020) (stating that, “[b]ecause Skyline’s federal free 
exercise claim is fit for review now, we need not and do 
not reach the second prong of the prudential ripeness 
inquiry”; citing Oklevueha in support), amended by 968 
F.3d 738 (9th Cir. July 21, 2020).  Because the legal is-
sues here are fit for review, delaying judicial review will 
not enhance the quality of the adjudication of this case.  

Even if we were to consider hardship, Plaintiffs have 
sufficiently established such.  Delaying judicial review 
until after the Secretary presents numbers to the Pres-
ident impacts the states’ ability to do redistricting for 
upcoming elections in 2021 and 2022—which affects not 
only the states themselves but also local governments 
and individuals who reside in the states (including Plain-
tiffs).  States must engage in redistricting even if ap-
portionment has no impact on their number of Congres-
sional seats.  States usually receive data by the end of 
March to use in their redistricting cycles, see Nat’l Ur-
ban League v. Ross, No. 20-CV-05799-LHK, 2020 WL 
5739144, at *2 (N.D. Cal. Sept. 24, 2020) (noting that 
“the Secretary of Commerce issues two reports pursu-
ant to the Census Act:  (1) ‘the tabulation of total  
population by States’ for congressional apportionment 
to the President by December 31, 2020, see 13 U.S.C.  
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§ 141(b); and (2) a tabulation of population for redistrict-
ing to the states by April 1, 2021, see id. § 141(c)”), and 
some states are required to approve their redistricting 
plans just a few months later.  See Pls.’ Reply at 13 (cit-
ing as an example that the Texas legislature must ap-
prove the State redistricting plan by May 31, 2021); see 
also How Changes to the 2020 Census Timeline Will Im-
pact Redistricting (Brennan Center for Justice), https:// 
www.brennancenter.org/sites/default/files/2020-05/2020 
_04_RedistrictingMemo.pdf (identifying the following 
states as having redistricting deadlines in May-July 
2021:  Alabama, Delaware, Illinois, Minnesota, Nevada, 
New Hampshire, Oklahoma, Oregon, and Texas). If we 
were to delay judicial review until January 2021, and, af-
ter our resolution, the case were appealed to the Su-
preme Court—a likely scenario, whichever side were to 
prevail—there is a significant risk that more than one 
state would not be able to meet their redistricting dead-
lines.  

Indeed, the government has represented to the United 
States Supreme Court that a delay in redistricting could 
make it impossible to meet statutory and constitutional 
deadlines.  In the government’s view, those deadlines 
justified the Supreme Court’s stay of the National Ur-
ban League injunction:  

[For example,] Louisiana and Mississippi have iden-
tified 24 state deadlines that the injunction puts at 
risk.  Indeed, in a number of States, “the delays 
would mean deadlines that are established in state 
constitutions or statutes will be impossible to meet.”  
D. Ct. Doc. 204-7, at 3-4 (Sept. 23, 2020) (emphasis 
added).  
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Ross v. National Urban League, No. 20A62, ECF 
No. 98-3, at 11 (government’s reply brief, filed in sup-
port of application for stay pending appeal in Ross v. 
National Urban League, No. 20A62).  Thus, time is of 
the essence.  

We therefore find that the Plaintiffs have satisfied 
the requirements for standing, constitutional ripeness, 
and prudential ripeness. Accordingly, the time for re-
view is now.  

IV. MERITS  

Most of the arguments made by the parties regarding 
the merits have focused, pro and con, on contentions 
that, under the Constitution, apportionment must be 
based on all persons residing in each state, including un-
documented immigrants.  Nonetheless, we recognize 
that courts have long been admonished not to “pass upon 
a constitutional question although properly presented 
by the record, if there is also present some other ground 
upon which the case may be disposed of.”  Ashwander 
v. TVA, 297 U.S. 288, 347 (1936) (Brandeis, J., concur-
ring); Slack v. McDaniel, 529 U.S. 473, 485 (2000).  That 
doctrine of constitutional avoidance led the New York 
court that considered a similar challenge to base its de-
cision that the Presidential Memorandum was unlawful 
solely on statutory grounds.  See New York, 2020 WL 
5422959, at *25-32.  Their decision did not discuss the 
constitutional arguments.  

We have elected a different approach to discussing 
the issues because, in our view, it is easier to appreciate 
the relevant statutes with an understanding of the his-
torical context in which they were drafted and enacted.  
The statutes were adopted with the expectation that the 
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population count to be used for purposes of allocating 
seats in the House of Representatives would include all 
inhabitants of the states, including those aliens who did 
not have lawful status.  Indeed, as demonstrated by the 
statutory history discussed below in Section IV-A-3-b, 
the prevailing understanding in Congress was that it 
would be unconstitutional to exclude noncitizens, includ-
ing undocumented immigrants, from the apportionment 
base.  Even members of Congress who expressed a 
preference, as a matter of policy, to exclude aliens from 
the count acknowledged that was not possible under the 
Constitution and thus was not the intent of the legisla-
tion that was enacted.  That was true at the time the 
Reapportionment Act was enacted in 1929, when the rel-
evant portions of the Census Act were subsequently 
adopted in 1954, and whenever the issue was raised in 
Congress thereafter.  Because that constitutional con-
text is valuable to inform the understanding of the stat-
utes, we discuss it in much greater detail than the New 
York court order, and we begin our discussion of the 
merits with constitutional issues.  

In addition, we address the constitutional issues be-
cause time is of the essence.  The Secretary’s report 
under Section 141(b) must be delivered to the President 
on December 31, 2020.  See 13 U.S.C. § 141(b); Decl. of 
Albert E. Fontenot, Jr., ECF No. 84-2 at 1.  The Pres-
idential Memorandum will also be reviewed on Novem-
ber 30, 2020 by the Supreme Court.  See U.S. Supreme 
Court, Miscellaneous Order (Oct. 16, 2020).  In their 
jurisdictional briefs in the Supreme Court, the parties 
in the New York case briefed not only the statutory is-
sues on which the New York court relied, but also the 
constitutional issues.  See Mot. to Dismiss or Affirm, 
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Trump v. New York, No. 20-366, at 13-20; Motion to Af-
firm for Government Appellees, Trump v. New York, 
No. 20-366, at 26-28; Reply, Trump v. New York, No. 20-
366, at 8-11.  Accordingly, we reach the constitutional 
issues prior to the Supreme Court’s consideration of the 
New York case in the event that it would be helpful for 
a lower court to consider these issues.  Though we 
reach the constitutional claims, the statutory basis is 
sufficient to support our conclusion. Under the doctrine 
of constitutional avoidance, we rely separately and pri-
marily upon it.  

Accordingly, we discuss the merits as follows.  First, 
we conclude that the Presidential Memorandum is un-
constitutional.  Next, we hold that the Presidential Mem-
orandum violates the Census and Reapportionment 
Acts.  Finally, we explain why declaratory and injunc-
tive relief should issue against the Defendants.  

A. The Presidential Memorandum is unconstitu-
tional.  

The Constitution’s text, drafting history, 230 years of 
historical practice, and Supreme Court case law all sup-
port the conclusion that apportionment must be based 
on all persons residing in each state, including undocu-
mented immigrants.  Below, we address how the Pres-
idential Memorandum conflicts with each in turn.  We 
then reject Defendants’ contrary arguments, which lack 
merit.  
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 1. The Constitution’s text establishes that ap-
portionment shall be based on all persons re-
siding in a state, including undocumented im-
migrants.  

In analyzing Plaintiffs’ constitutional argument, 
“[w]e start with the text.”  Gamble v. United States, 
139 S. Ct. 1960, 1965 (2019).  The Constitution’s text dem-
onstrates that apportionment must be based on the num-
ber of all persons residing in a state, including undocu-
mented immigrants.  After analyzing the constitutional 
text, we discuss the original public meaning of that text.  

  a. The constitutional text itself demonstrates 
that the count must include undocumented 
immigrants residing in each state.  

“When seeking to discern the meaning of a word in 
the Constitution, there is no better dictionary than the 
rest of the Constitution itself.”  Ariz. State Legislature 
v. Ariz. Indep. Redistricting Comm’n, 135 S. Ct. 2652, 
2680 (2015) (Roberts, C.J., dissenting for four justices); 
accord Chiafalo v. Washington, 140 S. Ct. 2316, 2331 
(2020) (Thomas, J., concurring in the judgment) (quot-
ing same).  

We presume that differences in terminology reflect 
differences in meaning.  See Martin v. Hunter’s Les-
see, 14 U.S. 304, 334 (1816) (concluding that a “differ-
ence of phraseology” can reflect a “difference of consti-
tutional intention”); see also Henson v. Santander Con-
sumer USA Inc., 137 S. Ct. 1718, 1723 (2017) (“[W]e pre-
sume differences in language like this convey differ-
ences in meaning.”).  

Conversely, we presume that the same terminology 
conveys the same meaning.  See United States v.  
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Verdugo-Urquidez, 494 U.S. 259, 265 (1990) (reasoning 
that “the people” is “a term of art employed in select 
parts of the Constitution” and has the same meaning in 
each part of the Constitution); see also Ariz. Indep. Re-
districting Comm’n, 135 S. Ct. at 2680 (Roberts, C.J., 
dissenting for four justices) (“The unambiguous mean-
ing of ‘the Legislature’ in the Elections Clause  . . .  
is confirmed by other provisions of the Constitution that 
use the same term in the same way.”).  

In addition, we presume that “expressing one item of 
a commonly associated group or series excludes another 
left unmentioned.”  United States v. Vonn, 535 U.S. 55, 
65 (2002); see FAIR v. Klutznick, 486 F. Supp. 564, 576 
(D.D.C. 1980) (three-judge court) (using this principle to 
analyze Article I, Section 2).  

Article I, Section 2 establishes that the apportion-
ment base would include all “persons,” except for spe-
cific subsets of “persons”:  

Representatives and direct Taxes shall be appor-
tioned among the several States which may be in-
cluded within this Union, according to their respec-
tive Numbers, which shall be determined by adding 
to the whole Number of free Persons, including those 
bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons.  

Art. I, § 2, cl. 3. Importantly, the text bases apportion-
ment on the “number of  . . .  Persons,” not the num-
ber of “citizens.”  

Article I, Section 2 also references specific subsets of 
“persons,” including free persons, indentured servants 
(“those bound to Service for a Term of Years”), “Indians 
not taxed”, and enslaved people (“all other Persons”).  
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The distinct terminology used to describe “persons” as 
opposed to subsets of persons demonstrates that the 
term “persons” refers to all persons, not a subset of per-
sons.  

Furthermore, Article I, Section 2 excluded one sub-
set of persons from the apportionment:  “Indians not 
taxed.”  The exclusion of “Indians not taxed” demon-
strates that the term “persons” would be all-inclusive un-
less an express exception was provided.  The absence of 
an exception for noncitizens demonstrates their inclu-
sion.  

Although the Fourteenth Amendment eliminated the 
provisions for indentured servants and slaves, it re-
tained the settled understanding that “persons in each 
state” meant all persons residing in each state:  

Representatives shall be apportioned among the sev-
eral states according to their respective numbers, 
counting the whole number of persons in each state, 
excluding Indians not taxed.  But when the right to 
vote at any election  . . .  is denied to any of the 
male inhabitants of such state, being twenty-one 
years of age, and citizens of the United States, or in 
any way abridged, except for participation in rebel-
lion, or other crime, the basis of representation 
therein shall be reduced in the proportion which the 
number of such male citizens shall bear to the whole 
number of male citizens twenty-one years of age in 
such state.  

U.S. Const. amend. XIV, § 2.  

We note two significant aspects of the Fourteenth 
Amendment’s text. First, like Article I, Section 2, the 
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Fourteenth Amendment used the term “persons” in-
stead of the more limited term “citizens.”  This textual 
variation demonstrates that the term “persons” in the 
Fourteenth Amendment refers to all persons, not cer-
tain subsets of persons such as “citizens.”  

Second, the Fourteenth Amendment expressly ex-
cludes “Indians not taxed” from the apportionment base.  
In contrast to the exclusion of Indians, the lack of an ex-
clusion for noncitizens means that they must be included 
within the apportionment base.  See Vonn, 535 U.S. at 
65 (“[E]xpressing one item of a commonly associated 
group or series excludes another left unmentioned.”); 
FAIR, 486 F. Supp. at 576 (using this principle to ana-
lyze Article I, Section 2).  

We agree with the three-judge court of the D.C. Dis-
trict Court, which concluded that the Constitution un-
ambiguously requires the counting of undocumented im-
migrants:  

The language of the Constitution is not ambiguous.  
It requires the counting of the “whole number of per-
sons” for apportionment purposes, and while illegal 
aliens were not a component of the population at the 
time the Constitution was adopted, they are clearly 
“persons.”  By making express provision for Indians 
and slaves, the Framers demonstrated their awareness 
that without such provisions, the language chosen 
would be all-inclusive.  

FAIR, 486 F. Supp. at 576.  

In sum, the Constitution used the term “persons,” 
not the narrower term “citizens,” to describe those who 
were to be included in the apportionment base.  When 
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the Founders chose to exclude specific subsets of per-
sons, such as Indians not taxed, they did so. Aliens, doc-
umented or not, were not so excluded.  Hence, the plain 
text of the Constitution includes undocumented immi-
grants.  

  b. The original public meaning of the term 
“persons in each state” includes all per-
sons residing within a state.  

Since the Founding, the term “persons in each state” 
has been unambiguously understood to include all per-
sons residing in each state, regardless of their immigra-
tion status.  U.S. Const. amend. XIV, § 2.  

“The Constitution was written to be understood by 
the voters; its words and phrases were used in their nor-
mal and ordinary as distinguished from technical mean-
ing.”  Dist. of Columbia v. Heller, 554 U.S. 570, 576 (2008) 
(quoting United States v. Sprague, 282 U.S. 716, 731 
(1931)); cf. Bostock v. Clayton Cty., 140 S. Ct. 1731, 1738 
(2020) (“This Court normally interprets a statute in ac-
cord with the ordinary public meaning of its terms at the 
time of its enactment.”).  When ordinary public mean-
ing is clear, “there is no room for construction and no 
excuse for interpolation or addition.”  Sprague, 282 U.S. 
at 731.  

At the time of the Founding, the phrase “persons in 
each state” included all persons residing in each state, 
irrespective of their citizenship status.  When the Con-
stitution was drafted, a dictionary defined “person” as 
an “[i]ndividual or particular man or woman”; “man or 
woman considered as opposed to things”; “human be-
ing”; or “[a] general loose term for a human being.”  
Person, Samuel Johnson, A Dictionary of the English 



70a 

 

Language (3d. ed. 1766).  At the time of the drafting of 
the Fourteenth Amendment, “person” was similarly de-
fined as “[a] living human being; a man, woman, or child.”  
Person, Noah Webster, An American Dictionary of the 
English Language (1868).  

The “normal and ordinary” meaning of the term “per-
sons” clearly includes noncitizens, including undocu-
mented immigrants.  See Plyler v. Doe, 457 U.S. 202, 
210 (1982) (“Whatever his status under the immigration 
laws, an alien is surely a ‘person’ in any ordinary sense 
of that term”); New York, 2020 WL 5422959, at *29 
(S.D.N.Y. 2020) (three-judge court) (“The ordinary 
meaning of the word ‘person’ is ‘human’ or ‘individual’ 
and surely includes citizens and non-citizens alike.”).  
Defendants themselves concede that the ordinary mean-
ing of “person” includes undocumented immigrants.  
Defs.’ Opp’n at 31.  

Legal sources from the Founding support the conclu-
sion that the term “persons” includes noncitizens.  The 
volume of William Blackstone’s Commentaries on the 
Laws of England that covered “The Rights of Persons” 
included a chapter on rights of “People, Whether Aliens, 
Denizens, or Natives”; this chapter presents “aliens” as 
a subset of “persons.”  1 Blackstone Commentaries on 
the Laws of England, ch. 10 (1765). Similarly, the vol-
ume of Chancellor Kent’s Commentaries on American 
Law that covered “The Law Concerning the Rights of 
Persons” included a chapter on the rights of “Aliens and 
Natives.”  2 Kent Commentaries on American Law 33-
63 (1826).  That volume defined an alien as a “person 
born out of the jurisdiction of the United States.”  Id.  
In conclusion, since the Founding, the ordinary public 
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meaning of “persons in each state” has included undoc-
umented persons residing in each state.  

Recognizing this conclusion, Defendants concede 
that undocumented persons are “persons.”  See Defs. 
Opp’n at 31.  However, Defendants contend that un-
documented persons need not be included in the census 
because they are not “inhabitants.”  The term “inhab-
itants” appears in a previous draft of Article I, Section 
2. See Section IV-A-2, infra.  Taking note of this previ-
ous draft, the Supreme Court used the term in its deci-
sion in Franklin v. Massachusetts, which explained that 
“usual residence” “was the gloss given the constitutional 
phrase ‘in each State.’  ”  505 U.S. 788, 804-05 (1992). 
However, the term “inhabitants” does not appear in the 
text of the Constitution.  See U.S. Const. amend. XIV,  
§ 2 (counting “persons in each state”); see also U.S. 
Const. art. I, § 2, cl. 3 (counting the “whole number of 
free Persons”).  

Even if we were to accept Defendants’ invitation to 
use the term “inhabitants,” undocumented persons re-
siding in the United States are “inhabitants” of the United 
States.  In Franklin, the Supreme Court explained that 
“usual residence” “has been used broadly enough to in-
clude some element of allegiance or enduring tie to a 
place.”  Id. at 804.  The Supreme Court acknowledged, 
however, that “[u]p to the present day, ‘usual residence’ 
has continued to hold broad connotations.”  Franklin, 
505 U.S. at 805-06 (explaining that the term “usual resi-
dent” encompasses a wide range of persons, including 
persons who are temporarily absent from a state be-
cause they are attending an out-of-state college or tem-
porarily living abroad).  The Census Bureau’s Resi-
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dence Rule has also taken a broad view of “usual resi-
dents.”  See, e.g., Residence Rule, 83 Fed. Reg. at 5533 
(counting persons based on their “usual residence, 
which is the place where they live and sleep most of the 
time”).  

Undocumented immigrants who regularly reside in 
each state are “inhabitants” with their “usual residence” 
in their state of residence.  Undocumented immigrants 
residing in each state have the requisite “enduring tie to 
a place” to make them usual residents under Franklin, 
since they live and sleep most of the time in that state.  
See Franklin, 505 U.S. at 805.  “A clear majority of un-
documented immigrants have lived in the United States 
for over five years and have families, hold jobs, own 
houses, and are part of their community.”  Barreto 
Decl. ¶ 18, ECF No. 63-3.  One survey of Latino undoc-
umented immigrants found that 89 percent have lived in 
the United States for at least five years, 74 percent have 
children living with them, 85 percent have a family mem-
ber who is a United States citizen, and 87 percent said 
they hoped to one day become United States citizens if 
legislation provided that opportunity.  Id.; see also Tr. 
of Oct. 8, 2020 hearing at 23:8-24:8 (government conced-
ing that the question of whether recipients of Deferred 
Action for Childhood Arrivals (DACA) have “enduring 
ties” within the meaning of Franklin v. Massachusetts, 
505 U.S. 788 (1992), is “a difficult question”).  

In arguing that undocumented immigrants do not 
have their “usual residence” in the state where they live 
most of the time, Defendants emphasize the fact that un-
documented immigrants can be removed from the coun-
try at any time.  However, the term “usual residence” 
refers to an individual’s usual residence on “Census 
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Day,” without regard to where that individual might 
move afterwards.  See Section IV-B-1-b, infra (ex-
plaining that undocumented persons are inhabitants de-
spite the fact that they could be removed at any time).  
Thus, even if we accept Defendants’ invitation to use the 
term “inhabitants” and Franklin’s concept of “usual resi-
dence,” undocumented persons still must be counted in 
the census.  

Having analyzed the constitutional text, we next ad-
dress the drafting history of the Constitution, which 
clearly supports the inclusion of undocumented immi-
grants in the apportionment base.  

 2. The Constitution’s drafting history supports 
the conclusion that apportionment was to be 
based on all persons residing in each state, in-
cluding noncitizens.  

The Constitution’s drafting history confirms what 
the text has already made clear—the Framers intended 
to apportion representatives based on the number of 
persons residing in each state, including noncitizens.  
The drafters of the Fourteenth Amendment intended to 
retain this framework.  

The drafting history of a constitutional provision can 
inform its meaning.  See, e.g., Ramos v. Louisiana, 140 
S. Ct. 1390, 1400 (2020) (addressing Louisiana’s argu-
ment about the drafting history of the Sixth Amend-
ment); see also Comptroller of Treasury of Md. v. Wynne, 
135 S. Ct. 1787, 1812 (2015) (Thomas, J., dissenting) (“It 
seems highly implausible that those who ratified the 
Commerce Clause understood it to conflict with the in-
come tax laws of their States and nonetheless adopted it 
without a word of concern”).  
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We first address the drafting history of Article I, Sec-
tion 2.  We then turn to the drafting history of Section 
2 of the Fourteenth Amendment.  The drafting history 
shows that the Framers of the Constitution and the 
drafters of the Fourteenth Amendment included noncit-
izens in the apportionment base because noncitizens 
were worthy of representation, even if they could not 
vote.  

 a. The drafting history of Article I, Section 2 
demonstrates that apportionment was to 
be based on all persons in each state, in-
cluding noncitizens.  

The drafting history of Article I, Section 2 confirms 
the Framers’ intent to apportion representatives based 
on the number of persons in each state, including noncit-
izens.  This conclusion is supported by a previous draft 
of Article I, Section 2; the Constitutional Convention de-
bates; and the Federalist Papers.  

As discussed in Section I-A, the previous draft of Ar-
ticle I, Section 2 consisted of two different clauses—an 
Apportionment Clause and a Direct Taxation Clause.  
The draft Apportionment Clause provided that Con-
gress would “regulate the number of representatives by 
the number of inhabitants, according to the rule herein-
after made for direct taxation.”  2 Farrand, supra, at 
566, 571.  The Direct Taxation Clause stated that “[t]he 
proportions of direct taxation shall be regulated by the 
whole number of free citizens and inhabitants of every 
age, sex, and condition, including those bound to servi-
tude for a term of years, and three fifths of all other per-
sons not comprehended in the foregoing description, 
(except Indians not paying taxes).”  Id. at 571 (empha-
sis added).  The text of the Direct Taxation Clause 
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shows that the Framers intended to count “citizens” and 
“inhabitants of every age, sex, and condition.”  

The Direct Taxation Clause was later combined with 
the Apportionment Clause by the Committee of Style.  
See 2 Farrand, supra, at 553 (notes of James Madison 
on Constitutional Convention proceedings on Saturday, 
September 8, 1787).  The final version read:  

Representatives and direct Taxes shall be appor-
tioned among the several States which may be in-
cluded within this Union, according to their respec-
tive Numbers, which shall be determined by adding 
to the whole Number of free Persons, including those 
bound to Service for a Term of Years, and excluding 
Indians not taxed, three fifths of all other Persons.  

Art. I, § 2, cl. 3.  Thus, the previous draft of Article I, 
Section 2 demonstrates that the Framers wanted to ap-
portion representatives based on the number of persons 
residing in each state, not just the number of citizens.  

The debates over Article I, Section 2 also demon-
strate the Framers’ intent to apportion based on per-
sons, not citizens.  “The debates at the [Constitutional] 
Convention make at least one fact abundantly clear: that 
when the delegates agreed that the House should repre-
sent ‘people’ they intended that in allocating Congress-
men the number assigned to each State should be deter-
mined solely by the number of the State’s inhabitants.”  
Wesberry v. Sanders, 376 U.S. 1, 13 (1964).  In the de-
bates over Article I, Section 2, the Framers recognized 
the distinction between the “rule of Representation” and 
“suffrage.”  1 Farrand, supra, at 580-81 (notes of 
James Madison on Constitutional Convention proceed-
ings on Wednesday, July 11, 1787).  As Alexander 
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Hamilton explained, apportionment was to be based on 
the number of persons residing in each state because 
“every individual of the community at large has an equal 
right to the protection of government.”  1 Farrand, su-
pra, at 472-73 (notes of Representative Yates of New 
York, on speech of Alexander Hamilton during Consti-
tutional Convention proceedings on Friday, June 29, 
1787).  

The Federalist Papers also reflect the Framers’ un-
derstanding that apportionment was to be done based 
on the number of persons residing in each state, not the 
number of voters.  In The Federalist No. 54, James 
Madison explained that “[i]t is a fundamental principle 
of the proposed Constitution, that  . . .  the aggre-
gate number of representatives allotted to the several 
States is to be  . . .  founded on the aggregate num-
ber of inhabitants.”  The Federalist No. 54.  The Fed-
eralist Nos. 56 and 58 confirm the Constitution’s deci-
sion to apportion based on the number of persons resid-
ing in each state, not the number of voters.  See The 
Federalist No. 56, at 383 (noting that the Constitution 
mandates “a representative for every thirty thousand 
inhabitants”); The Federalist No. 58, at 391 (noting that 
the Constitution requires “readjust[ing], from time to 
time, the apportionment of representatives to the num-
ber of inhabitants”). Madison acknowledged that appor-
tionment would be done based on the number of persons 
residing in each state, not the number of voters:  “The 
qualifications on which the right of suffrage depend are 
not, perhaps, the same in any two States.  . . .  In 
every State, a certain proportion of inhabitants are de-
prived of this right [but]  . . .  will be included in the 
census by which the federal Constitution apportions the 
representatives.”  The Federalist No. 54.  
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Indeed, in analyzing the drafting history of Article I, 
Section 2, other courts have concluded that the Framers 
intended to include noncitizens in the apportionment 
base.  The Supreme Court concluded that the constitu-
tional debates made it “abundantly clear” that the Fram-
ers intended to apportion based on “the number of the 
State’s inhabitants.”  Wesberry, 376 U.S. at 13.  Simi-
larly, the Ninth Circuit concluded that “[t]he framers 
were aware that this apportionment and representation 
base would include categories of persons who were inel-
igible to vote—women, children, bound servants, con-
victs, the insane, and, at a later time, aliens.”  Garza v. 
County of Los Angeles, 918 F. 2d 763, 774 (9th Cir. 1990).  
Finally, the three-judge court in FAIR emphasized that, 
“[a]ccording to James Madison, the apportionment was 
to be ‘founded on the aggregate number of inhabitants’ 
of each state.  . . .  The Framers must have been 
aware that this choice of words would include women, 
children, bound servants, convicts, the insane and aliens.  
. . .  ”  FAIR, 486 F. Supp. at 576 (quoting The Fed-
eralist, No. 54, at 369 (J. Cooke ed. 1961)).  

In sum, the drafting history of Article I, Section 2 es-
tablishes the Framers’ clear intent to apportion based 
on the number of persons residing in each state, not the 
number of voters.  We next address the drafting his-
tory of Section 2 of the Fourteenth Amendment.  

 b.  The drafting history of the Fourteenth 
Amendment confirms that apportionment 
was to be based on the number of persons re-
siding in each state, including noncitizens.  

Like the drafters of the Constitution, the drafters of 
the Fourteenth Amendment intended to apportion based 
on the number of persons residing in each state, not just 
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the number of citizens.  Indeed, the drafters rejected a 
proposal to apportion based on the number of voters, in-
stead choosing to continue apportioning based on the 
number of persons. Moreover, during the debates over 
the Fourteenth Amendment, the drafters explicitly 
acknowledged the consequences of their choice—the in-
clusion of noncitizens in the apportionment base.  Thus, 
the drafting history of the Fourteenth Amendment con-
firms the drafters’ intent to apportion based on the num-
ber of noncitizens.  

During the drafting of the Fourteenth Amendment, 
Representative Thaddeus Stevens of Pennsylvania in-
troduced a proposal that would have apportioned repre-
sentatives “according to their respective legal voters.”  
Cong. Globe, 39th Cong., 1st Sess. 10 (1866); see also Ev-
enwel, 136 S. Ct. at 1128 (recounting the history of this 
proposal).  However, the proposal “encountered fierce 
resistance from proponents of total-population appor-
tionment.”  Evenwel, 136 S. Ct. at 1128.  The proposal 
was rejected, leaving apportionment to be based on the 
number of people residing in each state, not the number 
of voters.  See id.  The drafters’ rejection of the pro-
posed language underscores their intent to continue to 
apportion based on total population.  

Instead of accepting the new proposal, the drafters 
of the Fourteenth Amendment embraced “the principle 
upon which the Constitution itself was originally framed, 
that the basis of representation should depend upon 
numbers  . . .  not voters.”  Cong. Globe, 39th Cong., 
1st Sess. 2766-67 (1866) (statement of Senator Howard 
introducing the Fourteenth Amendment on the Senate 
floor).  The drafters of the Fourteenth Amendment un-
derstood that the Constitution had traditionally based 



79a 

 

apportionment on the number of persons residing in 
each state, including noncitizens.  See id. at 705 (state-
ment of Senator Fessenden) (“The principle of the Con-
stitution . . . is that it shall be founded on popula-
tion. . . .  [W]e are attached to that idea, that the 
whole population is represented; that although all do not 
vote, yet all are heard.  That is the idea of the Consti-
tution.”).  

In the debates over the Fourteenth Amendment, the 
drafters of the Fourteenth Amendment—including rep-
resentatives and senators from New Jersey, New York, 
Illinois, Ohio, Pennsylvania, Massachusetts, Oregon, 
and Vermont quoted in Section I-A—explicitly acknowl-
edged their intent to continue to include noncitizens in 
the apportionment base.  Like the Framers, the draft-
ers of the Fourteenth Amendment found it important to 
include noncitizens and other non-voters in the appor-
tionment base because even nonvoters’ interests would 
be represented by the elected government.  See id. at 
141 (“[N]o one will deny that population is the true basis 
of representation; for women, children, and other non-
voting classes may have as vital an interest in the legis-
lation of the country as those who actually deposit the 
ballot.”) (statement of Representative Blaine).  Thus, 
the drafting history of both Article I, Section 2 and the 
Fourteenth Amendment confirms that apportionment 
was to be based on the number of inhabitants, which in-
cluded noncitizens.  
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 3. Historical practice reflects that Congress and 
the Executive Branch have consistently inter-
preted the Constitution as including in the ap-
portionment base all persons residing in a state, 
including undocumented immigrants.  

For over two hundred years, Congress, the Depart-
ment of Justice, and the Census Bureau have all consist-
ently concluded that the Constitution mandates that the 
apportionment base must include noncitizens.  Even 
members of Congress who were in favor of excluding 
noncitizens have concluded that to do so would be un-
constitutional.  This consistent understanding of the 
Constitution’s requirements by the executive and legis-
lative branches of government affirms the conclusion 
that undocumented immigrants must be included in the 
apportionment base.  

When confronted with questions of constitutional in-
terpretation, the Supreme Court has emphasized the 
centrality of historical practice to resolving ambiguities 
in the meaning and application of the Constitution.  
See, e.g., Evenwel, 136 S. Ct. at 1132 (considering “con-
stitutional history” and “settled practice” to resolve con-
stitutional dispute regarding apportionment); NLRB v. 
Noel Canning, 573 U.S. 513, 525 (2014) (analyzing the 
“longstanding ‘practice of the government’ ” to deter-
mine the constitutionality of recess appointments) (quo-
tation omitted).  In fact, the Supreme Court has rou-
tinely relied on historical practice to decide constitu-
tional questions in the context of the census.  See Dep’t 
of Commerce, 139 S. Ct. at 2567 (explaining that the Su-
preme Court’s “interpretation of the Constitution is 
guided by a Government practice that ‘has been open, 
widespread, and unchallenged since the early days of 
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the Republic’ ”) (quotation omitted); Wisconsin, 517 
U.S. at 21 (looking to the “importance of historical prac-
tice”); Franklin, 505 U.S. at 806 (looking to historical 
practice to resolve constitutional question regarding 
enumeration).  

At oral argument, Defendants conceded that histori-
cal practice does not support their argument.  The Court 
asked Defendants:  “Has there ever been an instance 
in the last 200 years where the Census Bureau has de-
cided not to count people solely on the basis of the legal-
ity of their immigration status?  . . .  Is there any his-
tory in the census that contradicts what is done through 
this census?”  Tr. of Oct. 9, 2020 Hearing at 19:23-20:4, 
City of San Jose v. Trump, No. 20-cv-05167 (N.D. Cal 
Oct. 9, 2020).  Defense counsel conceded:  “We are not 
aware of any.  . . .  ”  Id. at 20:5.  In response, the 
Court pressed Defendants:  “It’s not just the Census 
Bureau, but it’s also Congress and the Department of 
Justice have never supported your position; is that cor-
rect? Is there any historical precedent that Congress or 
the Department of Justice supported your position?”  
Id. at 21:7-11. Defense counsel replied: “That’s correct.”  
Id. at 21:12.  Likewise, we have failed to identify any 
historical practice that would support Defendants’ argu-
ment.  

Historical practice confirms that the Constitution re-
quires undocumented immigrants to be included in the 
apportionment base.  We address in turn:  (a) histori-
cal practice prior to the passage of federal immigration 
laws in 1875; (b) legislative proposals to exclude noncit-
izens after 1875; (c) the DOJ’s stance across administra-
tions that undocumented immigrants cannot be ex-
cluded from the apportionment base; and (d) the Census 
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Bureau’s consistent practice of counting undocumented 
immigrants who reside in each state.  In each case, his-
torical practice reflects a shared understanding that the 
Constitution requires the apportionment base to include 
all persons who reside in each state.  

 a. From the 1790 Census to the passage of  
federal immigration laws in 1875, the appor-
tionment base included all persons who  
resided in the state without regard to legal 
status.  

From the original 1790 Census onwards, historical 
practice reflects the inclusion of noncitizens in the ap-
portionment base.  The first census statute, for exam-
ple, instructed “assistants” to count “the number of the 
inhabitants within their respective districts.”  Act of 
Mar. 1, 1790, § 1, 1 Stat. 101, 101 (emphasis added); see 
Section I-C, supra.  The drafters of the statute did not 
use the available category of “citizens,” but rather chose 
the more expansive category of “inhabitants,” despite 
the clear implication that this choice would include per-
sons who were not citizens.  

This broad approach to the apportionment base held 
true even when persons were known to be in a state ille-
gally as fugitive slaves.  The Fugitive Slave Act of 1850 
required that free states return slaves captured within 
their borders to their owners, if ownership could be es-
tablished.  See 9 Stat. at 462-63.  Although escaped 
slaves were therefore unlawfully present in northern 
free states in 1860, they were counted in the 1860 Cen-
sus as part of the apportionment base in those northern 
states.  See U.S. Census Bureau, 1860 Census:  Popu-
lation of the United States at vi-vii, xi, xvxvi (Gov’t 
Printing Office 1864); ECF No. 64-22 at 5-6.  Thus, 
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early historical practice reflects that even where per-
sons were in a state unlawfully, they were still counted 
as part of the apportionment base of that state.  

 b. After the passage of federal immigration 
laws in 1875, Congress has uniformly re-
jected as unconstitutional legislative pro-
posals to exclude immigrants from the ap-
portionment base.  

Defendants correctly point out that pre-1875 histori-
cal practice cannot definitively resolve questions regard-
ing undocumented immigrants because there were not 
federal immigration laws until 1875.  Defs.’ Opp’n at 
26; see also Kleindienst v. Mandel, 408 U.S. 753, 761 
(1972) (explaining the history of federal immigration 
legislation).  However, as detailed in Section I-B and 
recounted below, substantial evidence of historical prac-
tice after 1875 confirms that the apportionment base has 
consistently been understood to include all persons re-
siding in a state, including undocumented immigrants.  

Since 1875, members of Congress have repeatedly 
tried to exclude noncitizens from the apportionment 
base.  For example, in 1929, Congress simultaneously 
considered two constitutional amendments that would 
have excluded noncitizens from the apportionment base.  
The first, which was introduced by Representative Hoch, 
would have changed the Fourteenth Amendment’s ap-
portionment formula to the following:  

Representatives shall be apportioned among the sev-
eral states according to their respective numbers, 
counting the whole number of persons in each state, 
excluding Indians not taxed and aliens.  
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To Amend the Constitution:  Hearing on H.J. Res. 
102 and H.J. Res. 351 Before the H. Comm. on the Judi-
ciary, 70th Cong. 1 (1929).  The second was a constitu-
tional amendment introduced by Representative Stalker 
that would have expressly excluded noncitizens from the 
apportionment:  

Aliens shall be excluded in counting the whole num-
ber of persons in each State for apportionment of 
Representatives among the several States according 
to their respective numbers.  

Id.  Neither constitutional amendment was passed.  
The introduction of these constitutional amendments re-
flects Congress’s understanding that the Constitution 
includes noncitizens in the apportionment base, so ex-
cluding noncitizens from the apportionment base would 
require a constitutional amendment, rather than a mere 
legislative proposal.  

Congress has also considered legislative proposals 
that would have excluded noncitizens from the appor-
tionment base.  However, these proposals have consist-
ently been rejected by members of Congress on the 
ground that the Constitution requires counting all per-
sons that reside in a state.  See FAIR, 486 F. Supp. at 
576 (discussing congressional proposals to exclude un-
documented immigrants from the apportionment base 
and concluding that “it appears to have been generally 
accepted that such a result would require a constitu-
tional amendment.”).  Even members of Congress who 
wanted to exclude undocumented immigrants as a mat-
ter of policy have rejected proposals on the grounds that 
they conflict with the Constitution.  See Section I-B, 
supra.  
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For example, when a bill was proposed in 1929 to ex-
clude “aliens” from the apportionment base, the Senate 
Legislative Counsel found that “[t]he practical construc-
tion of the constitutional provisions by Congress in its 
apportionment legislation has been uniformly in favor of 
inclusion of aliens.”  71 Cong. Rec. 1821-22 (1929).  
The Senate Legislative Counsel thus stated “the opinion 
of this office that there is no constitutional authority for 
the enactment of legislation excluding aliens from enu-
meration for the purposes of apportionment of Repre-
sentatives among the States.”  Id.  

Following the Senate Legislative Counsel’s legal opin-
ion, even members of Congress who adamantly supported 
excluding aliens from the apportionment base concluded 
that they could not vote for the amendment because it 
was unconstitutional.  For example, Senator David Reed 
of Pennsylvania, who in 1924 had co-authored a law re-
stricting immigration from Southern and Eastern Eu-
rope and banning immigration from Asia, decided that 
he could not vote for it.  Senator Reed lamented at a 
hearing on the 1929 amendment to the Reapportionment 
Act:  “I want to vote for it; everything in my experience 
and outlook would lead me to vote for this amendment if 
that possibly could be done.”  71 Cong. Rec. 1958 (1929).  
However, Senator Reed concluded that he could not vote 
for the amendment because it was unconstitutional:  

[I]f it were a free question I should unhesitatingly 
vote to substitute the word “citizens” for “persons” 
or to substitute the words “voters who actually have 
cast their votes at the last general election,” yet I am 
forced to the conclusion that the word “persons” must 
be taken in its literal sense; that it was not an acci-
dent that it occurred but was the deliberate choice, 



86a 

 

first, of the Constitutional Convention and next of the 
Congress in acting on the fourteenth amendment.  

Id.  The amendment to exclude aliens from the appor-
tionment base did not pass.  

Later members of Congress have also consistently 
maintained that undocumented immigrants must be in-
cluded in the apportionment base.  As recounted in 
Section I-B above, even proponents of excluding “aliens 
in the United States in violation of the immigration 
laws” from the apportionment base refused to support 
statutory amendments that would have done so.  135 
Cong. Rec. 14539-40.  Senator Dale Bumpers of Arkan-
sas admitted that he did “not want to go home and ex-
plain [his] vote on this [amendment] any more than an-
yone else does.”  Id. at 14551.  Nevertheless, Senator 
Bumpers voted against the amendment because he 
thought the amendment was unconstitutional.  “I wish 
the Founding Fathers had said you will only enumerate 
‘citizens,’  ” Senator Bumpers concluded, “but they did 
not.  They said ‘persons,’ and so that is what it has been 
for 200 years.  We have absolutely no right or authority 
to change that peremptorily on a majority vote here.”  
Id.  

These examples illustrate that legislative proposals 
to exclude undocumented immigrants from the appor-
tionment base have consistently been rejected by Con-
gress.  Even members of Congress who strongly fa-
vored excluding undocumented immigrants as a matter 
of policy understood that such exclusion was unconstitu-
tional.  This consistent historical practice demonstrates 
that the Constitution requires the apportionment base to 
include all persons who reside in a state, including un-
documented immigrants.  
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 c. The Department of Justice has consistently 
argued that the apportionment base must in-
clude undocumented immigrants.  

In addition, during both Democratic and Republican 
administrations, the Department of Justice has consist-
ently maintained that the apportionment base must in-
clude undocumented immigrants.  See Section I-C, su-
pra. As recounted in detail in Section I-C, the DOJ main-
tained this view throughout the Administrations of 
Presidents Jimmy Carter, Ronald Reagan, and George 
H.W. Bush. DOJ forcefully stated its view to both Con-
gress and the courts.  For instance, as the DOJ in Pres-
ident George H.W. Bush’s Administration explained to 
a senator who sought DOJ’s views on a proposal to ex-
clude “illegal or deportable aliens” from the census, “sec-
tion two of the Fourteenth Amendment which provides 
for ‘counting the whole number of persons in each state’ 
and the original Apportionment and Census Clauses of 
Article I section two of the Constitution require that in-
habitants of States who are illegal aliens be included in 
the census count.”  135 Cong. Rec. S12234 (1989); see 
also FAIR, 1980 WL 683642 (brief in the District of Co-
lumbia during President Carter’s Administration).14 

These examples illustrate that, until the current Ad-
ministration, the DOJ has consistently concluded that it 

                                                 
14 As Plaintiffs point out, Attorney General William Barr was head 

of the DOJ’s Office of Legal Counsel at the time of this letter and 
likely would have been consulted on its legal conclusions.  The DOJ 
under Attorney General Barr now takes the opposite position in 
the present litigation.  This stands in contrast to the DOJ’s posi-
tion in 1989 and in every other administration when the question 
arose. 
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would be unconstitutional to exclude undocumented im-
migrants from the apportionment base.  The consistent 
conclusions of the DOJ confirm that the Constitution re-
quires the apportionment base to include all persons 
who reside in each state regardless of immigration sta-
tus.  

 d. The Census Bureau has consistently  
included undocumented immigrants in the 
census count and apportionment base.  

Finally, across presidential administrations from 
both parties, the Census Bureau itself has included un-
documented immigrants in the apportionment base, re-
gardless of the administration’s stance on immigration 
in other contexts.  

In 1985, for example, President Reagan’s Census Bu-
reau Director John Keane told Congress that the “[t]ra-
ditional understanding of the Constitution and the legal 
direction provided by the Congress has meant that for 
every census since the first one in 1790, [the Bureau] 
ha[s] tried to count residents of the country, regardless 
of their status.”  Enumeration of Undocumented Al-
iens in the Decennial Census: Hearing on S. 99-314 Be-
fore the Subcomm. on Energy, Nuclear Proliferation, & 
Gov’t Processes of the S. Comm. on Governmental Af-
fairs, 99th Cong. 19 (1985) (statement of Census Direc-
tor John Keane), ECF No. 64-21 at 24.  

In FAIR, the three-judge court explained that undoc-
umented immigrants had consistently been counted in 
the census.  486 F. Supp. at 566.  The three-judge court 
noted that “[t]he Census Bureau has always attempted 
to count every person residing in a state on census day, 
and the population base for purposes of apportionment 
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has always included all persons, including aliens both 
lawfully and unlawfully within our borders.”  Id.  Thus, 
the government’s “interpretation of the constitutional 
language [in defense of including undocumented immi-
grants in the apportionment base] is bolstered by two 
centuries of consistent interpretation.”  Id.  

In fact, even the current Administration’s Census 
Bureau promulgated a rule (after notice and comment 
and consideration of hundreds of comments) that counts 
undocumented immigrants in the 2020 Census.  See Res-
idence Rule, 83 Fed. Reg. at 5525; see also New York, 2020 
WL 5422959, at *5 (describing the Residence Rule in de-
tail).  The Census Bureau is “guided by the constitu-
tional and statutory mandates to count all residents of 
the several states,” and the Residence Rule is designed 
“to ensure that the concept of usual residence is inter-
preted and applied, consistent with the intent of the 
Census Act of 1790, which was authored by a Congress 
that included many of the framers of the U.S. Constitu-
tion and directed that people were to be counted at their 
usual residence.”  83 Fed. Reg. at 5526.  The Residence 
Rule provides that “[c]itizens of foreign countries living 
in the United States” are to be “[c]ounted at the U.S. 
residence where they live and sleep most of the time,” 
with exceptions for two types of foreign citizens.  Id. at 
5533.  The first exception is that “[c]itizens of foreign 
countries living in the United States who are members 
of the diplomatic community” are “[c]ounted at the em-
bassy, consulate, United Nations’ facility, or other resi-
dences where diplomats live.”  Id.  The other excep-
tion is that “[c]itizens of foreign countries visiting the 
United States, such as on a vacation or business trip” 
are “[n]ot counted in the census.”  Id.  Thus, the Res-
idence Rule counts all noncitizens except those “visiting 
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the United States, such as on a vacation or business 
trip.”  Id.  Persons whose usual residence in a state are 
to be counted even if they are undocumented immigrants.  

In promulgating that categorical rule, the Census 
Bureau specifically considered a comment that “ex-
pressed concern about the impact of including undocu-
mented people in the population counts for redistricting 
because these people cannot vote.”  Id. at 5530.  Even 
so, the Census Bureau decided to “retain the proposed 
residence situation guidance for foreign citizens in the 
United States.”  Id.  In doing so, the Census Bureau 
stressed that “[f ]oreign citizens are considered to be 
‘living’ in the United States if, at the time of the census, 
they are living and sleeping most of the time at a resi-
dence in the United States.”  Id. (emphasis added).  

Here, it is undisputed that most undocumented im-
migrants live and sleep most of the time at a residence 
in the United States.  As we have discussed above, “a 
clear majority of undocumented immigrants have lived 
in the United States for over five years and have fami-
lies, hold jobs, own houses, and are part of their commu-
nity.”  Barreto Decl. ¶ 18, ECF No. 63-3; see Section 
IV-A-1-b, supra.  

In sum, the “longstanding practice of the govern-
ment,” including Congress, the Department of Justice, 
and the Census Bureau demonstrate that the apportion-
ment base must include all persons residing in each state 
regardless of their immigration status.  Noel Canning, 
573 U.S. at 525 (quotation marks omitted).  As a result, 
the Presidential Memorandum not only violates the 
Constitution but also contravenes two hundred years of 
history.  
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 4. Under Supreme Court case law, the term “per-
sons” includes undocumented immigrants.  

Supreme Court case law confirms what the text, 
drafting history, and 230 years of historical practice 
make clear—the Constitution requires the inclusion of 
undocumented immigrants in the census.  In interpret-
ing the Fourteenth Amendment, the Supreme Court has 
held that undocumented immigrants are “person[s] 
within [a state’s] jurisdiction.”  U.S. Const., amend. 
XIV, § 1 (“No State shall  . . .  deny to any person 
within its jurisdiction the equal protection of the laws.”).  

Only ten years after the first federal immigration law 
was passed in 1875, the Supreme Court held that noncit-
izens were persons within a state’s jurisdiction for the 
purposes of the Fourteenth Amendment’s Equal Protec-
tion Clause.  In Yick Wo v. Hopkins, the Supreme Court 
concluded that the Fourteenth Amendment’s Equal Pro-
tection Clause, which prohibits a state from “deny[ing] to 
any person within its jurisdiction the equal protection of 
the laws,” applied to the noncitizen plaintiffs, who were 
statutorily barred from naturalization.  118 U.S. 356, 
368-69 (1886) (quoting U.S. Const., amend. XIV, § 1); see 
Ozawa v. United States, 260 U.S. 178, 192-93 (1922) (ex-
plaining that, as of 1886, naturalization was confined to 
white persons and persons of African descent).  The 
Supreme Court reasoned that the Fourteenth Amend-
ment’s “provisions are universal in their application, to 
all persons within the territorial jurisdiction, without re-
gard to any differences of race, of color, or of national-
ity.”  Yick Wo, 118 U.S. at 369.  

The Supreme Court has also held that undocumented 
immigrants are persons within a state’s jurisdiction for 
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purposes of the Fourteenth Amendment’s Equal Protec-
tion Clause.  In Plyler v. Doe, the Supreme Court ad-
dressed whether a Texas law that prohibited undocu-
mented children from enrolling in the state’s public 
schools violated the Fourteenth Amendment’s Equal 
Protection Clause, which establishes that “[n]o State 
shall  . . .  deny to any person within its jurisdiction 
the equal protection of the laws.”  457 U.S. 206, 210 
(1982) (quoting U.S. Const., amend. XIV, § 1) (emphasis 
removed).  The Supreme Court unanimously rejected 
Texas’s argument that “undocumented aliens, because 
of their immigration status, are not ‘persons within the 
jurisdiction’ of the State of Texas, and that they there-
fore have no right to the equal protection of Texas law.”  
Id. at 210; see also id. at 243 (Burger, C.J., dissenting) 
(agreeing with the majority on this point).  The Su-
preme Court concluded that “[w]hatever his status un-
der the immigration laws, an alien is surely a ‘person’ in 
any ordinary sense of that term.”  Id.  The Supreme 
Court therefore concluded that undocumented immi-
grants are persons within the jurisdiction of a state.  
Id. at 210-16.  

In Plyler, the Supreme Court held that the term 
“person[s] within the jurisdiction of [a] state” in the 
Fourteenth Amendment’s Equal Protection Clause in-
cluded undocumented immigrants because the Supreme 
Court had previously defined “persons” in the Fourteenth 
Amendment’s Due Process Clause in the same way.  
See id. at 211-13; Section IV-A-1-b, supra.  Similarly, 
the Supreme Court’s holding in Plyler that the term 
“persons within the jurisdiction of [a] state” includes un-
documented immigrants supports the conclusion that 
“persons in each state” in Section 2 of Article I of the 
Constitution includes undocumented immigrants.  
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Defendants argue that Plyler is inapposite because it 
addressed the Equal Protection Clause, which was not 
limited to “inhabitants” like the Apportionment Clause.  
See Defs. Opp’n at 28.  But the Apportionment Clause 
does not use the term “inhabitants”—rather, it uses the 
term “persons in each state,” which is similar to the 
words the Supreme Court interpreted in Plyler.  Com-
pare U.S. Const., amend. XIV, § 1 (“No State shall  . . .  
deny to any person within its jurisdiction the equal 
protection of the laws.”) (emphasis added) with U.S. 
Const. XIV, § 2 (apportioning representatives based on 
“the whole number of persons in each State”).  Thus, 
Plyler supports the conclusion that “persons in each 
state” includes undocumented immigrants.  

In sum, the Supreme Court has held that undocu-
mented immigrants residing in a state are persons within 
a state’s jurisdiction and entitled to constitutional rights.  
Supreme Court case law thus supports the inclusion in 
the apportionment base of undocumented immigrants 
who reside in and have enduring ties to a state.  

 5. Defendants’ arguments lack merit.  

Despite the Constitution’s text, drafting history, 230 
years of historical practice, and Supreme Court case 
law, Defendants argue that the President can constitu-
tionally exclude undocumented immigrants from the ap-
portionment.  However, Defendants’ arguments lack 
merit.  Although Defendants argue that undocumented 
immigrants were not “persons in each state,” the sources 
on which Defendants rely are unpersuasive.  Defend-
ants’ reliance on Franklin v. Massachusetts is similarly 
misplaced.  We address each in turn.  
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 a. Contrary to Defendants’ arguments, undoc-
umented immigrants are “persons in each 
state.”  

Defendants argue that undocumented immigrants 
were not “persons in each state” at the time of the Found-
ing and thus should be excluded from the apportionment 
base.  See Defs. Opp’n at 20-23.  Defendants’ argument 
contravenes the Constitution’s text and drafting history, 
230 years of historical practice, and Supreme Court case 
law.  See Sections IV-A-1, IV-A-2, IV-A-3, IV-A-4, supra.  
Defendants thus rely upon the following three irrelevant 
sources that have nothing to do with apportionment or 
the census:  

• A statement from a French international law trea-
tise by Swiss scholar Emmerich de Vattel; 

• A statement from The Federalist No. 42 about the 
Articles of Confederation; and  

• Case law concluding that foreign tourists and 
businessmen do not dwell in the United States.  

None of these sources supports excluding undocumented 
immigrants from the apportionment base.  We address 
each source in turn.  

First, Defendants rely on a statement from an inter-
national law treatise written in French by Emmerich de 
Vattel, a Swiss scholar of international law.  Defs.’ 
Opp’n at 22-23.  Chief Justice Marshall quoted the 
statement in a concurring opinion in The Venus, 12 U.S.  
(8 Cranch.) 253, 288 (1814) (Marshall, C.J., concurring).  
The quoted statement was that “inhabitants, as distin-
guished from citizens, are strangers who are permitted 
to settle and stay in the country.”  The Venus, 12 U.S. 
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(8 Cranch.) 253, 289 (1814) (Marshall, C.J., concurring) 
(quoting Vattel).  

Yet neither Vattel’s statement nor The Venus has 
any relation to apportionment or the census.  Vattel’s 
statement analyzed “the law of nations” and even on that 
topic, Chief Justice Marshall noted that Vattel’s state-
ment was cursory (“not very full to this point,” as Chief 
Justice Marshall put it).  Id. at 289, 291.  The Venus 
concerned international businessmen and the condem-
nation of those businessmen’s sundry goods (e.g., “casks 
of white lead”) aboard a ship after the War of 1812.  Id. 
at 253 (majority op.).  In short, The Venus addressed 
the effect of “a declaration of war” on international com-
mercial relationships and international commercial 
property.  Id. at 292 (Marshall, C.J., concurring).  As 
Chief Justice Marshall explained, the status of a mer-
chant’s “commercial objects” in war turned on the mer-
chant’s commercial intentions, which were hard to dis-
cern “solely from the fact of residence”:  

A merchant residing abroad for commercial purposes 
may certainly intend to continue in the foreign coun-
try so long as peace shall exist, provided his commer-
cial objects shall detain him so long, but to leave it 
the instant war shall break out between that country 
and his own.  . . .  

The intention to be inferred solely from the fact of 
residence during peace, for commercial purposes, is, 
in my judgment, necessarily conditional, and depend-
ent on the continuance of the relations of peace be-
tween the two countries.”  

Id. at 288, 291 (emphasis added).  
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Nothing suggests that the Constitution enshrined 
Vattel’s international law definition of “inhabitants”—or 
The Venus’s analysis of the laws of war—in the consti-
tutional term “persons in each state” for the purposes of 
the Enumeration and Apportionment Clause.  After 
all, “[t]he Constitution was written to be understood by 
the voters; its words and phrases were used in their nor-
mal and ordinary as distinguished from technical mean-
ing.”  Heller, 554 U.S. at 576 (quoting Sprague, 282 U.S. 
at 731).  As set forth above, the ordinary meaning of 
“persons in each state” includes all persons residing in 
a country without regard to their permission to settle.  
See Section IV-A-1, supra.  

Second, Defendants rely on a statement made by 
James Madison in The Federalist No. 42.  Defs.’ Opp’n at 
23.  Madison stated that the Articles of Confederation 
required states “to confer the rights of citizenship in 
other States  . . .  upon any whom it may allow to be-
come inhabitants within its jurisdiction.”  The Federal-
ist No. 42.  Suffice it to say, the Articles of Confedera-
tion predated the Constitution, the Constitution’s re-
quirement of a decennial census, and the bedrock prin-
ciple that the States are united under one sovereign.  
Thus, like the French international law treatise, Madi-
son’s statement about the Articles of Confederation has 
nothing to do with the census or apportionment.  

Third, Defendants cite cases which concluded that 
noncitizen travelers, such as foreign tourists or foreign 
businessmen, were not considered inhabitants of a state.  
See, e.g., Bas v. Steele, 2 F. Cas. 988, 993 (Washington, 
Circuit Justice, C.C.D. Pa. 1818) (No. 1,088) (concluding 
that a Spanish subject who had remained temporarily in 
Philadelphia as a merchant “was not an inhabitant of 
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this country, as no person is an inhabitant of a place, but 
one who acquires a domicil there”); Toland v. Sprague, 
23 F. Cas. 1353, 1355 (C.C.E.D. Pa. 1834) (No. 14,076) 
(distinguishing an “inhabitant” from a “transient pas-
senger”).  Defendants argue that Plaintiffs must show 
that it would be unconstitutional to exclude these for-
eign travelers.  This showing of unconstitutionality is 
required, Defendants argue, because Plaintiffs bring a 
facial challenge against the Presidential Memorandum. 
Defs.’ Opp’n at 29.  

Supreme Court precedent forecloses Defendants’ ar-
gument.  See City of Los Angeles v. Patel, 576 U.S. 409, 
418 (2015) (rejecting the City’s argument that the plain-
tiffs needed to show that every possible application of an 
ordinance was unconstitutional).  When evaluating a 
facial challenge, courts need to consider “only applica-
tions of the statute in which it actually authorizes or pro-
hibits conduct,” not circumstances in which the law is ir-
relevant and does no work. Patel, 576 U.S. at 418; see 
also Citizens United v. FEC, 558 U.S. 310, 331 (2010) 
(“[T]he distinction between facial and as-applied chal-
lenges is not so well defined that it has some automatic 
effect or that it must always control the pleadings and 
disposition in every case involving a constitutional chal-
lenge.”).  The Presidential Memorandum is “irrelevant” 
to persons like foreign tourists, who are already ex-
cluded from the count based on the Residence Rule.  
See Residence Rule, 83 Fed. Reg. at 5533 (excluding 
“[c]itizens of foreign countries visiting the United 
States, such as on a vacation or business trip”).  Accord-
ingly, Plaintiffs need not demonstrate that it would be 
unconstitutional for the Presidential Memorandum to 
exclude foreign tourists from the count—the Residence 
Rule already excludes them.  
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Moreover, Defendants’ cases about noncitizen travel-
ers are inapposite in two ways.  For one, the cases had 
nothing to do with the census or apportionment.  In ad-
dition, the cases’ holdings about “inhabitants” are inap-
plicable to undocumented immigrants.  The cases merely 
held that noncitizens transiting through the United States 
temporarily with no intention of remaining are not “in-
habitants.”  By contrast, millions of undocumented im-
migrants have lived in the United States for decades and 
intend to remain.  See Section IV-A-3-d, supra (dis-
cussing Barreto Decl. ¶ 18 and Tr. of Oct. 8, 2020 hearing 
at 23:8-24:8).  Accordingly, the inapposite cases De-
fendants cite cannot overcome the Constitution’s text 
and drafting history, 230 years of historical practice, and 
Supreme Court case law.  

Indeed, one case on which Defendants rely supports 
Plaintiffs’ position.  In Kaplan v. Tod, 267 U.S. 228 
(1925), the Supreme Court considered a child’s immigra-
tion status.  The child, Esther Kaplan, had been denied 
entry into the United States in 1915 but had been pa-
roled in because she could not be returned to Russia 
during World War I.  Id. at 229.  Ms. Kaplan later ar-
gued that she had become a citizen after her father was 
naturalized.  The Supreme Court rejected Ms. Kap-
lan’s argument because, under the immigration laws 
then in effect, the naturalization of parents affected the 
status of children only if the children were “dwelling in 
the United States,” and Ms. Kaplan was not “dwelling in 
the United States within the meaning of the Act.”  Id. 
at 230.  Defendants thus argue that Kaplan shows that 
undocumented immigrants are not “dwelling in the United 
States” for the purposes of the census.  
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Defendants omit, however, that “Esther Kaplan of 
the Supreme Court case Kaplan v. Tod, 267 U.S. 228 
(1925), was enumerated in the 1920 census.”  Mendel-
sohn Decl. ¶ 3, ECF No. 87-5 (declaration of genealogist 
with supporting documentation).  That the 1920 Cen-
sus counted Ms. Kaplan despite her undocumented sta-
tus is unsurprising.  Unlike the Presidential Memoran-
dum, Kaplan did not contravene the Constitution’s text 
and drafting history and 230 years of historical practice. 
Rather, Kaplan addressed the narrow question of wheth-
er Ms. Kaplan was “dwelling in the United States” for 
the purposes of naturalization under the immigration 
laws in effect at that time.  Id. at 230.  

In conclusion, none of Defendants’ arguments sup-
port the exclusion of undocumented immigrants from 
the apportionment base.  

 b.  The President does not have discretion un-
der Franklin v. Massachusetts to stray from 
the clear text of Article I, Section 2 and Sec-
tion 2 of the Fourteenth Amendment.  

Defendants’ last argument is that Franklin v. Mas-
sachusetts, 505 U.S. 788 (1992), gives the President dis-
cretion to overcome the text and history of Article I, 
Section 2 and Section 2 of the Fourteenth Amendment. 
We disagree.  If anything, Franklin underscores that 
the President’s actions must be consonant with the text 
and history of the Constitution.  In brief, Franklin con-
firms that (1) constitutional text, drafting history, and 
historical practice cabin the President’s discretion; (2) 
the Presidential Memorandum is not a policy judgment 
that results in the decennial census; and (3) the Appor-
tionment Clause mandates a broad interpretation of 
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“usual residence” for the purposes of apportionment.  
We discuss each point below in turn.  

First, Franklin held that the President’s discretion 
“to direct the Secretary in making policy judgments that 
result in ‘the decennial census’  ” must be “consonant 
with  . . .  the text and history of the Constitution.”  
Franklin, 505 U.S. at 799, 806 (quoting 2 U.S.C. § 2a).  
Defendants concede this, as they must.  Defs.’ Opp’n at 
22.  Still, Defendants contend that the meaning of “in-
habitants” here is “sufficiently indeterminate to give 
[the President] significant discretion within constitu-
tional bounds.”  Id. Not so.  Whatever the precise 
bounds of the President’s discretion to define “inhabit-
ants,” the Presidential Memorandum’s exclusion of un-
documented immigrants from the apportionment base 
violates the Constitution for the reasons discussed above.  

Second, the executive discretion that the Supreme 
Court upheld in Franklin concerned a “policy judg-
ment[] that result[ed] in the ‘decennial census.’ ”  Id. at 
799.  The Presidential Memorandum, by contrast, does 
not result in the decennial census.  Rather, the Presiden-
tial Memorandum amends the apportionment calcula-
tion after the decennial census is completed. Defendants 
concede in their Motion to Dismiss that:  “The Presi-
dential Memorandum does not purport to change the 
conduct of the census itself. Instead, it relates to the cal-
culation of the apportionment base used to determine 
the number of representatives to which each state is en-
titled.”  See Defs. Opp’n at 10.  Similarly, Albert E. 
Fontenot, Jr., the Census Bureau’s Associate Director 
for Decennial Census Programs, declared that the Pres-
idential Memorandum “has had no impact on the design 
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of field operations for decennial census, or on the Cen-
sus Bureau’s commitment to count each person in their 
usual place of residence, as defined in the Residence Cri-
teria.”  Decl. of Albert E. Fontenot, Jr., ECF No. 84-2 
at 4.  Thus, unlike the decision upheld in Franklin, the 
Presidential Memorandum bases an apportionment on 
something other than the “decennial census of the pop-
ulation.”  2 U.S.C. § 2a(a); see Section IV-B-2, infra.  
As discussed in Section IV-B-2 below, this change in the 
apportionment base violates the Census and Reappor-
tionment Acts.  

Lastly, the interpretation of “usual residence” that 
Defendants advance in this case clearly conflicts with 
the broad understanding of “usual residence” that the 
Franklin Court affirmed.  Franklin, 505 U.S. at 804.  
In Franklin, the Court explained that “[usual residence] 
can mean more than mere physical presence, and has 
been used broadly enough to include some element of 
allegiance or enduring tie to a place.”  Id.  Thus, the 
Court affirmed the constitutionality of the Secretary’s 
decision to include in the apportionment base overseas 
American servicemembers who lacked physical pres-
ence in the United States because the servicemembers 
maintained “ties to their home States.”  Id. at 806.  
Allocating overseas servicemembers to their home states, 
the Court concluded, was “consistent with the constitu-
tional language and the constitutional goal of equal rep-
resentation.”  Id. at 804.  

The Presidential Memorandum, by contrast, excludes 
undocumented immigrants from the apportionment 
base, despite their physical presence in their home state 
and their enduring ties to the United States.  See Bar-
reto Decl. ¶ 18, ECF No. 63-3.  Rather than support 
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this exclusion of undocumented immigrants from the ap-
portionment base, Franklin makes clear that “usual resi-
dence” should be interpreted broadly for the purposes 
of apportionment.  Franklin, 505 U.S. at 806.  The 
Presidential Memorandum violates this clear principle 
by excluding undocumented immigrants from the appor-
tionment base, and it finds no support in the holding of 
Franklin.  This conclusion is confirmed by the statu-
tory analysis of Franklin in Section IV-B-1-b, infra.  

In sum, Franklin does not support Defendants’ ar-
gument.  The Presidential Memorandum is neither 
consonant with the text and history of the Constitution, 
nor is it consistent with the constitutional goal of equal 
representation.  

B. The Presidential Memorandum violates the Cen-
sus and Reapportionment Acts.  

As to Plaintiffs’ statutory claims, we have conducted 
an independent analysis and reach the same conclusion 
as the New York court.  We also agree with the basis 
for the New York court’s decision as discussed in its or-
der, at *25-32.  The arguments presented to us were 
not entirely identical to the arguments presented to that 
court, but the primary thrusts of the arguments were 
similar.  Where they were similar, we agree with and 
effectively adopt the analysis offered by the New York 
court.  Specifically, we agree with the New York court 
that the Census Act and the Reapportionment Act re-
quire the Census to count undocumented immigrants 
who would, but for their immigration status, be consid-
ered residents and that these individuals must be in-
cluded in the apportionment base.  See New York, 2020 
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WL 5422959, at *29-32.  We further agree that the ap-
portionment base must come from the Census and the 
Census alone.  Id. at *25-29.  

Our conclusions are based on (1) the ordinary mean-
ing of the statutory text; (2) the interlocking statutory 
scheme of the Census and Reapportionment Acts; (3) 
statutory history; (4) 230 years of historical practice; 
and (5) Supreme Court case law.  Below, we discuss 
each in turn.  We further find that the Presidential 
Memorandum violates the separation of powers.  

 1. The ordinary meaning of the text of the stat-
utes establish that apportionment shall be 
based on all persons residing in a state, includ-
ing undocumented immigrants.  

Plaintiffs’ first statutory argument is that the policy 
announced in the Presidential Memorandum violates 
the statutes that govern the process of determining the 
number of seats in the U.S. House of Representatives to 
be assigned to each state.  The ordinary public mean-
ing of the Census and Reapportionment Acts compels us 
to agree for two reasons.  To start, the Reapportion-
ment Act includes “persons in each state” in the appor-
tionment base, not just lawful “inhabitants.”  Moreo-
ver, even if Defendants are right that “inhabitants” is syn-
onymous with “persons in each state,” undocumented im-
migrants are inhabitants of the states in which they live.  
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 a.  The Census and Reapportionment Acts in-
clude “persons in each state” in the appor-
tionment base, not just lawful inhabit-
ants.  

As quoted at greater length above in Section I-B, the 
plain text of the Census Act directs the Secretary to pro-
vide for apportionment purposes the “tabulation of total 
population by State,” from the decennial census.  13 
U.S.C. § 141(b).  Similarly, the Reapportionment Act 
provides that the President must transmit “a statement 
showing the whole number of persons in each State, ex-
cluding Indians not taxed, as ascertained under the sev-
enteenth and each subsequent decennial census of the 
population.”  2 U.S.C. § 2a(a).  The Acts make no men-
tion of restricting the apportionment population to only 
people with legal status.  

Defendants admit that the ordinary meaning of “per-
son” includes undocumented immigrants.  Defs.’ Opp’n 
at 31; see also, e.g., Webster’s New International Dic-
tionary 1827 (2d ed. 1943) (defining “person” as “[a] hu-
man being”).  Defendants argue, though, that the addi-
tion of “in each state” to the word “persons” creates am-
biguity.  Defendants contend that the full phrase “per-
sons in each state” refers to “inhabitants”, a term they 
contend the Executive has wide discretion to define. 
Defs.’ Opp’n at 31-33.  

Defendants’ argument is unpersuasive for two rea-
sons.  First, the text of the Reapportionment Act un-
derscores that all “persons in each state” must be in the 
apportionment base unless an express exception pro-
vides otherwise.  The Reapportionment Act does this 
by excluding just one group of persons:  “Indians not 
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taxed.”  2 U.S.C. § 2a(a).  A canon of statutory inter-
pretation is expressio unius est exclusio alterius:  “to 
express or include one thing implies the exclusion of the 
other, or of the alternative.”  Black’s Law Dictionary 
(11th ed. 2019); accord, e.g., Vonn, 535 U.S. at 65 (“[E]x-
pressing one item of a comonly associated group or se-
ries excludes another left unmentioned.”).  Given this 
canon of statutory interpretation, “persons in each State” 
includes persons with varying legal statuses who live in 
a state—including undocumented immigrants.  See 
Section IV-A-1-a (discussion of the same text in the Con-
stitution).  

Second, since the time of the Reapportionment Act’s 
enactment, the ordinary meaning of the phrase “persons 
in each state” has never been “lawful inhabitants.”  To 
transmute “persons in each state” into “lawful inhabit-
ants,” Defendants must ascribe significant meaning to 
the preposition “in” before the phrase “each state” be-
cause Defendants concede that “persons” includes un-
documented immigrants.  2 U.S.C. § 2a(a).  Yet the 
preposition “in” says nothing about lawful status or tem-
poral permanence.  Rather, “in” expansively means “[o]f 
position or location.  . . .  Of place or position in space 
or anything having material extension:  Within the limits 
or bounds of, within (any place or thing).”  Oxford Eng-
lish Dictionary (2d ed. 1989), https://www.oed.com/oed2/ 
00113658.  “[A]nything which is in a given space is not 
out of it, and vice versa.”  Id. (emphasis in original); see 
also 4 Judicial and Statutory Definitions of Words and 
Phrases (West 1st ed. 1904) (“ ‘In,’ when used with ref-
erence to geographical locations, is usually employed to 
designate inclusive space, and not mere nearness of lo-
cation.”).  
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Given these definitions, it would mar the English lan-
guage to say that undocumented immigrants living in 
the United States are somehow “in” their country of 
origin.  The preposition “in” was not used that way 
around the time of the Reapportionment Act’s enact-
ment.  See, e.g., id. (quoting F. Montgomery Tony (1898) 
at 9:  “In a somewhat crowded train.”); id. (quoting 
Taffrail by Pincher Martin (1916) at xiv. 248:  “When I 
was in the old Somerset, in nineteen-nine,’ somebody 
would start the ball rolling”); Corpus of Historical Ameri-
can English, BYU, https://www.english-corpora.org/ 
coha/ (last visited Oct 18, 2020) (collecting historical us-
age of the phrase “in each state” by decade).  Rather, 
the ordinary public meaning of “persons in each state” 
has included and still includes undocumented immi-
grants living in each state.  

 b. Even if the Census and Reapportionment 
Acts only included “inhabitants” in the ap-
portionment base, undocumented immi-
grants are “inhabitants.”  

Even if “persons in each state” were to mean “inhab-
itants,” Plaintiffs prevail.  The ordinary public mean-
ing of “inhabitants” includes undocumented immigrants.  
As the New York court effectively explained, “it does not 
follow that illegal aliens—a category defined by legal 
status, not residence—can be excluded from the phrase 
[‘persons in each state’].  To the contrary, the ordinary 
definition of the term ‘inhabitant’ is ‘one that occupies a 
particular place regularly, routinely, or for a period of 
time.’  ”  New York, 2020 WL 5422959, at *29 (quoting 
Merriam-Webster’s College Dictionary 601 (10th ed. 
1997)).  The New York court went on to hold:  “how-
ever ambiguous the term may be on the margins, it 
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surely encompasses illegal aliens who live in the United 
States—as millions of illegal aliens indisputably do, 
some for many years or even decades.” New York, 2020 
WL 5422959, at *29. We agree. The ambiguity in the 
term “persons in each state”—or the word “inhabitant” 
—is not so large as to allow the Defendants’ effort to ex-
clude undocumented immigrants.  

Our search for additional definitions of inhabitance 
confirms the New York court’s understanding.  Inhab-
itance is unrelated to legal status.  “Ordinarily inhab-
itant is not a synonym for citizen or resident.”  Web-
ster’s New International Dictionary 1279 (2d ed. 1943) 
(emphasis in original).  Instead, from the time before 
the Founding to today, “inhabiting” a place includes ha-
bitually occupying or sleeping there.  See, e.g., Black’s 
Law Dictionary (11th ed. 2019) (defining “inhabit” as 
“[t]o dwell in; to occupy permanently or habitually as a 
residence”); 4 Judicial and Statutory Definitions of 
Words and Phrases (West 1st ed. 1904) (“As where one 
sleeps. In a case involving the settlement of a man, it 
was said that ‘a man properly inhabits where he lies; as 
in the case where the house is in two leets, he is to be 
summoned to that in which his bed is.’ ” (quoting Parish 
of St. Mary Colechurch v. Radcliffe [1763], 1 Strange, 
60.  Eng. Rep. 385)).  No matter the definition of “inhab-
itant” one chooses, undocumented immigrants inhabit 
the states in which they live.  See Barreto Decl. ¶ 18 
(“A clear majority of undocumented immigrants have 
lived in the United States for over five years and have 
families, hold jobs, own houses, and are part of their 
community.”).  

Similarly, the Census Bureau has formally adopted a 
broad definition of “usual residence.”  As discussed in 



108a 

 

Section IV-A-3-d, the Census Bureau promulgated the 
Residence Rule after extensive notice and comment.  
“[C]onsistent with the intent of the Census Act of 1790” 
and “guided by constitutional and statutory mandates to 
count all residents of the several states,” the Residence 
Rule codifies the Census Bureau’s practice of counting 
noncitizens.  83 Fed. Reg. at 5526.  The Residence Rule 
requires persons to be counted “at their usual residence, 
which is the place where they live and sleep most of the 
time”—and citizens of foreign countries living in the 
United States should be “[c]ounted at the U.S. residence 
where they live and sleep most of the time.”  Id. at 
5533.15  

In response, Defendants offer a slight variant on ar-
guments they made to the New York court.  In New 
York, Defendants made two arguments that “rel[ied] al-
most exclusively on the Supreme Court’s decision in 
Franklin.”  2020 WL 5422959, at *27.  One argument 
was that aliens in this country temporarily, such as for 

                                                 
15 The Residence Rule buttresses our interpretation of the Cen-

sus and Reapportionment Acts.  The Residence Rule is the “fruit[] of 
notice-and-comment rulemaking” and thus the sort of agency ac-
tion that courts give Chevron deference. United States v. Mead 
Corp., 533 U.S. 218, 230 (2001). Moreover, to the extent the Presi-
dential Memorandum directs the Census Bureau to interpret the 
Residence Rule to exclude undocumented immigrants from the de-
cennial census, that interpretation would violate the Residence 
Rule and fail to meet the conditions for Auer deference.  See Ki-
sor v. Wilkie, 139 S. Ct. 2400, 2415-18 (2019) (describing conditions 
for Auer deference, which is judicial deference to agencies’ reason-
able readings of ambiguous regulations).  The Residence Rule would 
also be entitled to deference under Skidmore v. Swift & Co., 323 U.S. 
134, 140 (1944), given the agency’s expertise, historical consistency, 
and notice and comment process. 
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business or tourism, may be excluded, but that is be-
cause the United States is not their “usual residence,” 
not because of their alien status.  Id. at *30.  The other 
argument was that illegal aliens are subject to removal 
from this country.  The New York court rightly disa-
greed.  The New York court held that undocumented 
immigrants, unlike tourists, “indisputably inhabit” a 
state.  Id.  Moreover, “[a] person living in a State but 
facing future removal” is still a “person[] in that State.”  
Id.  

Here, Defendants also rely on Franklin v. Massa-
chusetts.  Defs.’ Sur-Reply at 10-11.  Specifically, De-
fendants rely on the fact that Franklin upheld a decision 
to allocate overseas servicemembers to their state home 
of record for apportionment—even though Massachu-
setts argued that “the Secretary should have allocated 
the overseas employees to their overseas stations, be-
cause those were their usual residences.”  Franklin, 
505 U.S. at 804.  The Franklin Court reasoned that de-
spite the servicemembers lack of “mere physical pres-
ence,” the Secretary could still include them in the ap-
portionment base.  Id.  

In Defendants’ view, it follows that Franklin gives 
Defendants broad discretion to exclude from apportion-
ment undocumented immigrants who live in the United 
States. Defendants argue that the possibility of depor-
tation, even if not certain, means that undocumented im-
migrants are not inhabitants of states.  Defs.’ Sur-Re-
ply at 13.  This argument mirrors one made and re-
jected in 1929 during the Congressional debate of an 
amendment to what became the Reapportionment Act 
of 1929.  See 71 Cong. Rec. 1976.  
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Defendants’ argument failed then and fails now. Peo-
ple move within the United States; it is a right protected 
under the Constitution.  See Saenz v. Roe, 526 U.S. 489, 
500-04 (1999) (explaining that the Constitution protects 
“the right to go from one place to another, including the 
right to cross state borders while en route”).  Others, 
both citizens and non-citizens, move to other countries.  
The possibility of leaving a state in the future does not 
impact current residency status.  See Residence Rule, 
83 Fed. Reg. at 5533-36 (looking to residency, as defined 
by the Residence Rule, “on Census Day”).  Further, 
this analysis is not altered even when the government 
may control the relocation of a given individual. People 
in prison can be transferred to a prison in a different 
state, by the Federal Bureau of Prisons or by states who 
house prisoners elsewhere.  They are still residents of 
their current state for census purposes.  Id. at 5535 
(“Prisoners are counted at the facility.”).  The possibil-
ity that their locations might subsequently change does 
not alter the state of their current residence.  

Franklin simply confirms the breadth of “usual resi-
dence” for the purposes of including persons in the ap-
portionment base.  Franklin, 505 U.S. at 804; see Sec-
tion IV-A-5-b, supra.  “The term can mean more than 
mere physical presence, and has been used broadly 
enough to include some element of allegiance or endur-
ing tie to a place.”  Franklin, 505 U.S. at 804 (emphasis 
added).  Thus, Franklin affirmed the constitutionality 
of including in the apportionment base—and so appor-
tioning a fair share of congressional representation to—
American servicemembers who lacked physical pres-
ence in the United States.  Id. at 806.  Franklin did 
not reach statutory claims.  See id. at 796-801 (stating 
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that “[a]ppellees raise claims under both the APA and 
Constitution,” but dismissing the APA claims).  

Franklin did not give Defendants either the consti-
tutional or statutory discretion to exclude, from the ap-
portionment base, undocumented immigrants who are 
both enduringly tied to and physically present in a state. 
Defendants’ lack of constitutional discretion is detailed 
above in Section IV-A-5-b.  Defendants’ lack of statu-
tory discretion follows from the text “persons in each 
State.”  2 U.S.C. § 2a(a).  By including servicemem-
bers in the apportionment base, the Secretary essen-
tially construed “persons in each State” to also include 
servicemembers with enduring ties to (but no physical 
presence in) that state.  Given the history recounted in 
Franklin, the Secretary’s statutory construction was 
reasonable.  See, e.g., Franklin, 505 U.S. at 804 (noting 
that President George Washington was counted at his 
home in Mount Vernon even though he had spent most 
weeks away from home).  

The Presidential Memorandum, by contrast, con-
strues “persons in each State” to exclude undocumented 
immigrants—the clear majority of which have enduring 
physical presence in and ties to a state.  This statutory 
construction contravenes statutory text and Franklin 
itself, not to mention statutory and legislative history, 
230 years of historical practice, and Supreme Court case 
law discussed below.  See Section IV-B-3 to 5, infra.  
In sum, undocumented immigrants are “persons in each 
state” where they reside—their usual residence.  
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 2. The statutes also provide that apportionment 
shall be based on the results of the Census 
alone.  

Plaintiffs’ other statutory argument is that the Pres-
idential Memorandum further violates the statutes by 
basing an apportionment on something other than the 
“decennial census of the population,” as that term is 
used in the Reapportionment Act.  2 U.S.C. § 2a(a).  
The New York court order reached that conclusion. See 
New York, 2020 WL 5422959, at *25-29.  We do, as well.  

We agree with the New York court that the statutory 
scheme requires the apportionment base be the tabula-
tion delivered to the President in the 141(b) statement. 
The Reapportionment Act states the “President shall 
transmit to the Congress a statement showing the whole 
number of persons in each State  . . .  as ascertained 
under the  . . .  decennial census  . . .  and the 
number of Representatives to which each State would 
be entitled under  . . .  the method of equal propor-
tions.  . . .  ”  2 U.S.C. § 2a(a).  The Supreme Court 
stated that Section 141(b) of the Census Act mandates 
that the census result in “a population count that will be 
used to apportion representatives, see § 141(b), 2 U.S.C. 
§ 2a  . . .  ”  Dep’t of Commerce v. New York, 139  
S. Ct. 2551, 2568-69 (2019) (discussing provisions of the 
Census Act which “constrains the Secretary’s authority 
to determine the form and content of the census”).  The 
plain text of Section 2a(a) requires that the apportion-
ment base come from the decennial census. This tabula-
tion must come from the Secretary who oversees the 
census process and transmits this data to the President 
under Section 141(b).  Id.  
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Accordingly, Defendants’ reliance on Franklin is 
again misplaced.  “Franklin does not suggest, let alone 
hold, that the President has authority to use something 
other than the census when calculating the reapportion-
ment; indeed, the Court did not even consider the plain-
tiffs’ challenge to the apportionment.  At most, Frank-
lin establishes that the President retains his ‘usual  
superintendent role’ with respect to the conduct of the 
census—and can direct the Secretary to make ‘policy 
judgments that result in “the decennial census.” ’  ”  
New York, 2020 WL 5422959, at *28 (emphasis in origi-
nal) (quoting Franklin 505 U.S. at 799-800).  

In addition to agreeing with the New York court on 
the above, we offer three additional observations that 
support the analysis and conclusion above and in the 
New York court order.  

First, Defendants argue to us, as it appears they may 
not have argued in the New York case, that information 
generated separately from the normal Census Bureau 
process may still be included within the “decennial cen-
sus” as that term is used in the statute.  The Presiden-
tial Memorandum itself suggests to the contrary, how-
ever.  As described by Defendants themselves, it di-
rects the Secretary “to report two sets of numbers.”  
Defs.’ Opp’n at 32.  One set of numbers will be “tabulated 
according to the methodology set forth in Final 2020 
Census Residence Criteria and Residence Situations.”  
85 Fed. Reg. at 44,680.  The other will be a set of fig-
ures adjusted by information from unspecified sources, 
eliminating undocumented immigrants, despite their in-
clusion in the normal Census tabulation based on their 
actual residences.  Id.  That is not a normal understand-
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ing of the decennial census tabulation.  The set of fig-
ures excluding undocumented immigrants cannot be 
properly understood as being part of the decennial cen-
sus as required under 2 U.S.C. § 2a(a).  

Second, Defendants posit that the President may ob-
tain the information requested in the Presidential Mem-
orandum under his power under the Opinions Clause, 
U.S. Const., art. II, § 2, to “require the Opinion, in writ-
ing, of the principal Officer in each of the executive De-
partments.”  Defs.’ Opp’n at 32-33; Defs.’ Sur-Reply at 
14.  The New York court order noted a somewhat simi-
lar argument but only in passing, as it concluded that 
argument to have been raised untimely and thus waived. 
New York, 2020 WL 5422959, at * 34 n.19.  The sub-
stance of the argument does not persuade us.  There is 
nothing to keep the President from requesting infor-
mation from the Secretary, including, we assume, the 
population by state excluding undocumented immigrants.  
But information provided by the Secretary based on what-
ever sources does not make the data from the decennial 
census.  If it is not, it cannot be used for apportion-
ment.  2 U.S.C. § 2a(a).  

Third, the Administration has indicated it will do eve-
rything in its power to meet the census tabulation dead-
line of December 31, 2020.  ECF No. 98-3, at 12-13 (gov-
ernment’s reply brief, filed in support of application for 
stay pending appeal in Ross v. National Urban League, 
No. 20A62).  One of the ways the government will min-
imize the census processing time is that it will “post-
pon[e] certain steps necessary to fully implement the 
Presidential Memorandum until after December 31.”  
Id. at 12.  The Secretary will, therefore, submit his 
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141(b) report prior to the finalization of the data re-
quested by the Presidential Memorandum.  Id.  That 
further demonstrates that the tabulation called for un-
der the Memorandum will not be based on the census.  
That submission would necessarily be after the Decem-
ber 31, 2020 deadline in Section 141(b).  The govern-
ment has made clear that it views the December 31, 2020 
deadline for transmittal of the 141(b) statement to be 
“mandatory language that is unambiguous and uncondi-
tional.”  See ECF No. 98-3, at 5 (government’s reply 
brief, filed in support of application for stay pending ap-
peal in Ross v. National Urban League, No. 20A62).  
This view is confirmed by the plan text of the Act:  
“[t]he tabulation  . . .  shall be completed within 9 
months after the census date and reported by the Sec-
retary to the President of the United States.”  13 
U.S.C. § 141(b).  As such, submitting the 141(b) state-
ment after December 31, 2021 would violate the Census 
Act.  

Congress has mandated through the statutes it en-
acted that the numbers used to apportion House seats 
among the states will come from the decennial census.  
By deviating from that approach, the Presidential Mem-
orandum violates the statutes and exceeds the authority 
granted the President.  Nothing in the Census Act nor 
Reapportionment Act allows the President discretion to 
exclude undocumented immigrants from the apportion-
ment base.  
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 3. Statutory and legislative history confirm that 
the apportionment base includes undocumented 
immigrants.  

Statutory and legislative history further support our 
conclusion.  See Section I-B, supra (discussion of stat-
utory history, such as rejected statutory amendments); 
New York, 2020 WL 5422959, at *30-32 (discussion of 
legislative history, such as the Senate and House Re-
ports, which we will not repeat here).  Congress in-
tended apportionment to be done based on the full pop-
ulation, including undocumented immigrants.  

The statutory history of the Reapportionment Act 
particularly informs the meaning of the relevant por-
tions of the Census Act, subsequently adopted, given the 
interaction between the two Acts.  “It is a common-
place of statutory interpretation that Congress legis-
lates against the backdrop of existing law.”  See Parker 
Drilling Mgmt. Servs., Ltd. v. Newton, 139 S. Ct. 1881, 
1890 (2019) (internal quotation marks omitted).  Even 
if the constitutional analysis of the Congress that en-
acted the statute was flawed—and we do not think it 
was—it was that belief that dictated the intent of that 
Congress.  Cf. Green v. Bock Laundry, 490 U.S. 504, 
508 (1989) (“Our task in deciding this case, however, is 
not to fashion the rule we deem desirable but to identify 
the rule that Congress fashioned.”).  

Perhaps of greatest significance from the history is 
the fact that during the consideration of the Reappor-
tionment Act, both houses of Congress considered and 
rejected amendments which would have excluded “al-
iens” from the apportionment base.  See Section I-B, 
supra; see also, e.g., 71 Cong. Rec. 2065 (restating the 
proposed amendment prior to Senate vote); id. at 2360-
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61, 2451 (House entertaining multiple such amendments, 
one of them twice).  The status of unlawful immigrants 
was explicitly addressed during the debate in each 
chamber.  Id. at 1967, 1972-76 (Senate debates); id. at 
2260, 2264-68, 2276, 2338-39 (House debates).  The 
Senate proposal was rejected, id. at 2065, after the Sen-
ate Legislative Counsel opined that Congress lacked the 
constitutional authority to exclude “aliens from enumer-
ation for the purpose of apportionment of Representa-
tives among the States.”  Id. at 1821-22.  The House 
amendments were also rejected.  Id. at 2449-50, 2454.  

In sum, the policy announced in the Presidential 
Memorandum of excluding undocumented immigrants 
from the population to be used to assign seats in the U.S. 
House of Representative violates the plain text of the 
Census Act and the Reapportionment Act.  The history 
of those statutes confirms that conclusion.  

 4. 230 years of historical practice reflects that all 
persons residing in a state regardless of immi-
gration status are included in the apportion-
ment base.  

Historical practice buttresses our holding too.  For 
over two hundred years, Congress, the Department of 
Justice, and the Census Bureau have all consistently 
concluded that the Constitution mandates that the ap-
portionment base must include noncitizens.  This con-
sistent understanding of the Constitution’s requirements 
by the executive and legislative branches of government 
affirms the conclusion that undocumented immigrants 
must be included in the apportionment base.  
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“Unsurprisingly, the government’s early, longstand-
ing, and consistent interpretation of a statute, regula-
tion, or other legal instrument could count as powerful 
evidence of its original public meaning.”  Kisor, 139  
S. Ct. at 2426 (Gorsuch, J., concurring in the judgment 
for four justices) (emphasis omitted) (citing Aditya Bam-
zai, The Origins of Judicial Deference to Executive In-
terpretation, 126 Yale L.J. 908, 930-947 (2017)).  

From the original 1790 Census onwards, the govern-
ment has consistently included noncitizens and persons 
without legal status in the apportionment base.  See Sec-
tion IV-A-3, supra (describing over two hundred years 
of consistent historical practice by Congress, the DOJ, 
and the Census Bureau).  

The first census statute, for example, instructed “as-
sistants” to count “the number of the inhabitants within 
their respective districts,” not the number of citizens. 
Act of Mar. 1, 1790, § 1, 1 Stat. 101 (emphasis added); 
see Section I-C, supra.  As noted in Franklin, the first 
enumeration Act of 1790 described the required tie to 
the state in terms of physical residence—“usual place of 
abode,” “inhabitant,” “usual resident,”—not one’s legal 
status.  Franklin, 505 U.S. at 804.  Thus, the “[t]radi-
tional understanding of the Constitution and the legal 
direction provided by the Congress has meant that for 
every census since the first one in 1790, [the Census Bu-
reau] ha[s] tried to count residents of the country, re-
gardless of their status.”  Enumeration of Undocu-
mented Aliens in the Decennial Census: Hearing on  
S. 99-314 Before the Subcomm. on Energy, Nuclear Pro-
liferation, & Gov’t Processes of the S. Comm. On Gov-
ernmental Affairs, 99th Cong. 19 (1985) (statement of 
Census Director John Keane); see also FAIR, 486  
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F. Supp. at 576 (“The Census Bureau has always at-
tempted to count every person residing in a state on cen-
sus day, and the population base for purposes of appor-
tionment has always included all persons, including al-
iens both lawfully and unlawfully within our borders.”).  

Early historical practice also reflects that the census 
counted persons who were known to be in a state ille-
gally, including escaped slaves.  See Section IV-A-3-a, 
supra.  Although escaped slaves were unlawfully pre-
sent in northern states in 1860, they were counted in the 
1860 Census as part of the apportionment base in those 
northern states.  See U.S. Census Bureau, 1860 Cen-
sus:  Population of the United States at vi-vii, xi, xvxvi. 
This early historical practice reflects that even where per-
sons were in a state unlawfully, they were still counted as 
part of the apportionment base of that state.  

The Census and Reapportionment Acts were authored 
against the longstanding historical practice of counting 
all persons residing in a state, including persons who 
were in a state illegally.  No effort was made to distin-
guish this practice.  The historical context therefore 
only serves to reinforce that Congress mandated that all 
persons who reside in each state must be included in the 
apportionment base, regardless of their legal status.  
As noted above, the Bureau’s most recent Residence 
Rule, drawing from the first Census Act of 1790 and im-
plementing the Constitution and current statutes, counts 
persons at “their usual residence, which is the place 
where they live and sleep most of the time,” irrespective 
of legal immigration status.  83 Fed. Reg. at 5533.  
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 5. Congress enacted the Census and Reappor-
tionment Acts against the backdrop of  
Supreme Court holdings that undocumented 
immigrants are “persons” within a territorial 
jurisdiction.  

In fact, before Congress enacted the Census and Re-
apportionment Acts, the Supreme Court had already 
held that noncitizens were persons within a state’s juris-
diction.  As discussed in Section IV-A-4, Yick Wo held 
that noncitizens statutorily barred from naturalization 
were persons within a state’s jurisdiction and were thus 
protected by the Fourteenth Amendment’s Equal Pro-
tection Clause.  Similarly, Plyler held that undocu-
mented immigrants were persons within a state’s juris-
diction under the Fourteenth Amendment.  Thus, Su-
preme Court case law supports the statutory interpre-
tation of the Census and Reapportionments Acts that 
require the inclusion of undocumented immigrants in 
the apportionment base.  

 6. The Presidential Memorandum violates the 
separation of powers.  

Our conclusions regarding the statutory violations 
lead us to note another constitutional concern asserted 
by Plaintiffs, that the Presidential Memorandum vio-
lates the constitutional separation of powers.  We dis-
cuss it here because it is premised on the conclusion dis-
cussed above that the proposed exclusion violates the 
enactments of Congress and the authority provided to 
the Executive Branch in those statutes.16 

                                                 
16 The New York court did not address this issue as the plaintiffs 

in that case did not make a separation of powers claim. 
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The Constitution’s Enumeration Clause “vests Con-
gress with virtually unlimited discretion in conducting 
the decennial ‘actual Enumeration.’  ”  Dep’t of Com-
merce, 139 S. Ct. at 2566 (quoting Wisconsin v. City of 
New York, 517 U.S. 1, 19 (1996)).  Congress has “dele-
gated its broad authority over the census to the Secre-
tary.”  Id.  Similarly, the Constitution requires Con-
gress reapportion Representatives based on the decen-
nial enumeration.  U.S. Const., art. I, § 2, cl. 3.  Con-
gress delegated some of its reapportionment duties to 
the Secretary and the President.  See 13 U.S.C. § 141(b); 
2 U.S.C. § 2a(a).  However, this delegation is not with-
out constraints.  It is limited by the text of the enabling 
statutes.  

The Constitution vested the power to enumerate and 
reapportion solely in Congress.  U.S. Const., art. I, § 2, 
cl. 3.  The President’s only power in this area is to “take 
Care that the Laws be faithfully executed.”  U.S. Const. 
art. II, § 3; see also Youngstown, 343 U.S. at 587 (“In the 
framework of our Constitution, the President’s power to 
see that the laws are faithfully executed refutes the idea 
that he is to be a lawmaker.”).  As the Presidential Mem-
orandum is “incompatible” with the “expressed or im-
plied will of Congress,” the President’s “power is at its 
lowest ebb.”  Youngstown, 343 U.S. at 637 (Jackson, J., 
concurring); accord Zivotofsky ex rel. Zivotofsky v. 
Kerry, 576 U.S. 1, 10 (2015) (quoting Youngstown, 343 
U.S. at 637 (Jackson, J., concurring)). Consequently, the 
President “may rely solely on powers the Constitution 
grants to him alone.”  Zivotofsky, 576 U.S. at 10.  The 
Presidential Memorandum is an incompatible presiden-
tial action and, therefore, violates the separation of pow-
ers doctrine.  
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Under the doctrine of constitutional avoidance, noted 
in the introduction to Section IV, we seek to avoid con-
stitutional issues when we can decide a case on statutory 
grounds.  Thus, we treat this issue as we treat the con-
stitutional concerns identified in Section IV-A.  Our 
conclusion that the policy announced in the Presidential 
Memorandum violates the relevant statutes is sufficient 
to support our ultimate conclusion.  

All told, the Presidential Memorandum is incompati-
ble with the statutes that govern the process of deter-
mining the population for the purpose of apportioning 
seats in the U.S. House of Representative among the 
states.  It seeks to do what Congress has not author-
ized and what the President does not have the power to 
do.  The Census Act and the Reapportionment Act do 
not grant the President or the Secretary the authority 
to exclude undocumented immigrants from the appor-
tionment process.  

C. Declaratory and injunctive relief should issue.  

Having concluded that the Presidential Memoran-
dum violates federal constitutional and statutory law, we 
now turn to the issue of remedies.  Plaintiffs ask for 
both declaratory relief and an injunction.  See City of 
San Jose v. Trump, No. 20-5167 RRC-LHK-EMC (ECF 
No. 63-1) (proposed order).  

 1. Declaratory relief is warranted.  

The Declaratory Judgment Act provides that, “any 
court of the United States  . . .  may declare the rights 
and other legal relations of any interested party seeking 
such declaration, whether or not further relief is or 
could be sought.”  28 U.S.C. § 2201(a).  “The existence 
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of another adequate remedy does not preclude a declar-
atory judgment that is otherwise appropriate.”  Fed. 
R. Civ. P. 57.  Defendants only oppose declaratory re-
lief in passing, without any detailed discussion.  Defs.’ 
Opp’n at 15; Defs.’ Sur-Reply at 14-16.  

We agree with the New York court that declaratory 
relief is warranted here.  See New York, 2020 WL 
5422959, at *35.  The policy announced in the Presiden-
tial Memorandum is unlawful under the Constitution 
and the applicable statutes, as described in this order.  
This declaration will help ensure that it is not imple-
mented without necessitating injunctive relief against 
the President.  It will protect Plaintiffs against injuries.  
Declaratory relief will “remove the harm” Plaintiffs face 
in a “tangible way.”  Warth v. Seldin, 422 U.S. 490, 505, 
508 (1975).  

 2. A permanent injunction is warranted.  

For injunctive relief, Plaintiffs ask that “Defendants 
Secretary of Commerce Wilber [sic] J. Ross, U.S. De-
partment of Commerce, Director of the Census Bureau 
Steven Dillingham, and U.S. Census Bureau [be] en-
joined from excluding all undocumented persons from 
the apportionment base or assisting President Trump in 
that effort.”  Proposed Order, ECF No. 63-1.  

“According to well-established principles of equity, a 
plaintiff seeking a permanent injunction must satisfy a 
four-factor test before a court may grant such relief.  A 
plaintiff must demonstrate:”  

(1) that it has suffered an irreparable injury; (2) that 
remedies available at law, such as monetary dam-
ages, are inadequate to compensate for that injury; 
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(3) that, considering the balance of hardships be-
tween the plaintiff and defendant, a remedy in equity 
is warranted; and (4) that the public interest would 
not be disserved by a permanent injunction.  

eBay Inc. v. MercExchange, L.L.C., 547 U.S. 388, 391 
(2006).  

In the instant case, Plaintiffs have satisfied all four 
factors.  As to the first two factors, both the apportion-
ment injury and census degradation injury are irrepara-
ble and cannot be addressed through a legal remedy 
such as monetary damages.  Defendants contend that 
the apportionment injury is not irreparable “because an 
erroneous or invalid apportionment number can be rem-
edied after the fact.”  Defs.’ Opp’n at 37.  Defendants 
are essentially re-arguing ripeness here.  For the rea-
sons stated above, the dispute at issue is ripe.  Defend-
ants’ argument misses the ultimate point.  An error in 
apportionment irreparably dilutes voting power and the 
allocation of political representation.  Moreover, cen-
sus degradation would affect federal funding, state and 
local redistricting, and the provision of local government 
services.  Neither injury can be addressed through a 
legal remedy.  

In contrast to the irreparable injuries identified by 
Plaintiffs, Defendants have not demonstrated any hard-
ship.  As indicated above, a permanent injunction would 
not impose any obstacle to the conducting of the census.  
Moreover, Defendants could still collect information to 
count undocumented immigrants, if they so choose.  Cf. 
New York, 2020 WL 5422959, at *34 (noting that “any 
such hardship to Defendants can be mitigated, if not 
eliminated, by crafting the injunction  . . .  to bar 
only the inclusion in the Secretary’s Section 141 report 
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of data concerning the number of illegal aliens in each 
State and to allow the Census Bureau to continue its re-
search efforts”); see also New York, 2020 WL 5796815, 
at *2 (in denying government’s motion to stay judgment 
pending appeal, holding that Defendants failed to show 
that they would suffer irreparable injury without a 
stay).  Finally, Defendants will not suffer any cogniza-
ble hardship from being enjoined from carrying out a 
policy, which even if issued by the President, violates the 
law.  The balance of hardships tips sharply in Plain-
tiffs’ favor.  Nor would the public interest be disserved 
by a permanent injunction that prohibits an unlawful 
policy.  

Accordingly, we grant a permanent injunction in fa-
vor of Plaintiffs.  The New York court’s permanent in-
junction was limited to the Secretary’s December 31, 
2020 Section 141(b) report to the President.  We ex-
pand the scope of the permanent injunction to also apply 
to any reports otherwise provided by the Secretary as 
part of the decennial census.  We do so because De-
fendants stated after the New York permanent injunc-
tion was issued that the Secretary will provide the num-
ber of ICE detainees to the President on December 31, 
2020 but will provide other numbers to the President 
pursuant to the Presidential Memorandum on January 
11, 2020.  See Email from Ron S. Jarmin, Dep. Dir., 
Census Bureau, to Wilbur Ross, Sec. of Commerce, Nat’l 
Urban League v. Ross, No. 20-cv-05799-LHK (Sept. 28, 
2020), ECF No. 256-1 (stating that the Census Bureau 
will “finish the processing of the resident population, 
federally affiliated overseas and, if requested, unlawful 
aliens in ICE Detention Centers by 12/31” while “[o]ther 
PM [Presidential Memorandum] related outputs would 
be pushed to 1/11/2021”).  Thus, we issue the following 
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permanent injunction, which adds “or otherwise as part 
of the decennial census” to the New York permanent in-
junction:  

The Court enjoins all Defendants other than the 
President from including in the Secretary’s report to 
the President pursuant to Section 141(b) any “infor-
mation permitting the President  . . .  to exercise 
the President's discretion to carry out the policy set 
forth in section 2” of the Presidential Memorandum 
—that is, any information concerning the number of 
aliens in each State “who are not in a lawful immigra-
tion status under the Immigration and Nationality 
Act”—in the Secretary’s report to the President pur-
suant to 13 U.S.C. § 141(b) or otherwise as part of the 
decennial census.  Presidential Memorandum, 85 
Fed. Reg. at 44,680 Presidential Memorandum, 85 
Fed. Reg. at 44,680. Instead, consistent with the Cen-
sus Act, the Secretary’s Section 141(b) report shall 
include only “[t]he tabulation of total population by 
States under” Section 141(a) “as required for the ap-
portionment of Representatives in Congress among 
the several States,” 13 U.S.C. § 141(b)—that is, “in-
formation tabulated according to the methodology 
set forth in [the Residence Rule],” Presidential Mem-
orandum, 85 Fed. Reg. at 44,680.  

V. CONCLUSION  

For the foregoing reasons, the Court GRANTS 
Plaintiffs’ Motion for Partial Summary Judgment and 
DENIES Defendants’ Motion to Dismiss, or in the Al-
ternative, Motion for Partial Summary Judgment.17  

                                                 
17 We believe that this matter was properly heard by a three-

judge court for the reasons stated in Judge Koh’s request for the 
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IT IS SO ORDERED.  

Dated:  Oct. 22, 2020 

      /s/                          
 RICHARD R. CLIFTON 

       United States District Judge 

      /s/                          
 LUCY H. KOH 

       United States District Judge 

      /s/                          
 EDWARD M. CHEN 

       United States District Judge 
  

                                                 
appointment of such a panel.  See ECF No. 49.  Even so, we follow 
the lead of prior three-judge courts by certifying that Judge Koh, 
to whom these cases were originally assigned, individually arrived 
at the same conclusions that we reached collectively.  See Swift & 
Co. v. Wickham, 382 U.S. 111, 114 n.4 (1965) (noting with approval 
that “[t]his procedure for minimizing prejudice to litigants when 
the jurisdiction of a three-judge court is unclear has been used be-
fore”); New York, 2020 WL 5422959, at *36 n.21 (adopting this pro-
cedure); FAIR, 486 F. Supp. at 578 (same). 
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APPENDIX B 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 
 

No. 20-CV-05167-RRC-LHK-EMC 

CITY OF SAN JOSE, CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

No. 20-CV-05169-RRC-LHK-EMC 

STATE OF CALIFORNIA, ET AL., PLAINTIFFS 
v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

Filed:  Oct. 22, 2020 
 

FINAL JUDGMENT AND PERMANENT INJUNCTION 
 

Before:  RICHARD R. CLIFTON, United States Circuit 
Judge, LUCY H. KOH, United States District Judge, ED-
WARD M. CHEN, United States District Judge  

PER CURIAM.  

On October 22, 2020, we granted Plaintiffs’ motion 
for partial summary judgment and denied Defendants’ 
motion to dismiss, or in the alternative, motion for par-
tial summary judgment.  See City of San Jose v. Trump, 
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20-cv-05167, ECF No. 101; State of California v. Trump, 
20-cv-05169, ECF No. 82.  

Pursuant to Fed. R. Civ. P. 54(b), we certify that 
there is no just reason for delay.  The United States 
Supreme Court has scheduled oral argument and brief-
ing in a case that challenges the same July 21, 2020 Pres-
idential Memorandum on Excluding Illegal Aliens from 
the Apportionment Basis Following the 2020 Census 
(the “Presidential Memorandum”), which declared that 
it is the policy of the United States to exclude from the 
apportionment base aliens who are not in a lawful immi-
gration status.  See Trump v. New York, No. 20-366.  
In New York, Appellants’ brief on the merits, and any 
amicus curiae briefs in support of appellants or in sup-
port of neither party, shall be filed on or before Friday, 
October 30, 2020.  Appellees’ briefs on the merits, and 
any amicus curiae briefs in support of appellees, shall be 
filed on or before Monday, November 16, 2020.  The re-
ply brief shall be filed by 2 p.m., Monday, November 23, 
2020.  Oral argument is set for Monday, November 30, 
2020.  See U.S. Supreme Court, Miscellaneous Order 
(Oct. 16, 2020).  

Accordingly, final judgment is entered on the claims 
for which we granted partial summary judgment.  Spe-
cifically, final judgment is entered for Plaintiffs and 
against Defendants on the following claims:  (1) viola-
tion of the Apportionment and Enumeration Clauses of 
Article I, Section 2 of the Constitution and Section 2 of 
the Fourteenth Amendment of the Constitution (City of 
San Jose Claim One; State of California Claim One); (2) 
violation of the Census Act and the Reapportionment 
Act (City of San Jose Claim Three; State of California 
Claim Three); and (3) the separation of powers (State of 
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California Claim Two).  See City of San Jose v. Trump, 
20-cv-05167, ECF No. 46 (City of San Jose Plaintiffs’ 
Amended Complaint); State of California v. Trump,  
20-cv-05169, ECF No. 28 (State of California Plaintiffs’ 
Amended Complaint).  

We hereby declare that the Presidential Memoran-
dum is unlawful as a violation of the Apportionment and 
Enumeration Clauses of Article I, Section 2 of the Con-
stitution and Section 2 of the Fourteenth Amendment of 
the Constitution; the Census Act; the Reapportionment 
Act; and the separation of powers.  

Finally, the Court issues the following permanent in-
junction:  

The Court enjoins all Defendants other than the 
President from including in the Secretary’s report to 
the President pursuant to Section 141(b) any “infor-
mation permitting the President  . . .  to exercise 
the President’s discretion to carry out the policy set 
forth in section 2” of the Presidential Memorandum 
—that is, any information concerning the number of 
aliens in each State “who are not in a lawful immigra-
tion status under the Immigration and Nationality 
Act”—in the Secretary’s report to the President pur-
suant to 13 U.S.C. § 141(b) or otherwise as part of the 
decennial census.  Presidential Memorandum, 85 
Fed. Reg. at 44,680 Presidential Memorandum, 85 
Fed. Reg. at 44,680. Instead, consistent with the Cen-
sus Act, the Secretary’s Section 141(b) report shall 
include only “[t]he tabulation of total population by 
States under” Section 141(a) “as required for the ap-
portionment of Representatives in Congress among 
the several States,” 13 U.S.C. § 141(b)—that is, “in-
formation tabulated according to the methodology 
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set forth in [the Residence Rule],” Presidential Mem-
orandum, 85 Fed. Reg. at 44,680.  

The Clerk shall close the file.  

IT IS SO ORDERED.  

Dated:  Oct. 22, 2020 

      /s/                          
 RICHARD R. CLIFTON 

       United States District Judge 

      /s/                          
 LUCY H. KOH 

       United States District Judge 

      /s/                          
 EDWARD M. CHEN 

       United States District Judge 
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APPENDIX C 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

 

No. 5:20-cv-05167-LHK-RRC-EMC 

CITY OF SAN JOSE, CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

No. 5:20-cv-05169-LHK-RRC-EMC 

STATE OF CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

Filed:  Oct. 23, 2020 
 

NOTICE OF APPEAL 
 

Notice is hereby given that all defendants in the 
above-named cases hereby appeal to the Supreme Court 
of the United States from the final judgment entered on 
October 22, 2020.  This appeal is taken under 28 U.S.C. 
§ 1253. 

 Respectfully submitted, 
 

JEFFREY BOSSERT CLARK 
Acting Assistant Attorney General 
 



133a 

 

JOHN V. COGHLAN 
Deputy Assistant Attorney General 
 
SOPAN JOSHI 

  Senior Counsel to the Assistant Attorney General 
 
  ALEXANDER K. HAAS 
  Branch Director 
 
  DIANE KELLEHER 
  BRAD P. ROSENBERG 
  Assistant Branch Directors 

  JOHN ROBINSON                    
/s/  JOHN ROBINSON 
  DANIEL D. MAULER 

JOHN ROBINSON 
Trial Attorneys 
U.S. Department of Justice 
Civil Division—Federal Programs Branch 
1100 L Street, NW 
Washington, D.C. 20005 
Telephone:  (202) 616-8489 
E-mail:  john.j.robinson@usdoj.gov 
 
COUNSEL FOR DEFENDANTS 
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APPENDIX D 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 
 

No. 20-CV-05167-LHK 

CITY OF SAN JOSE, CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

No. 20-CV-05169-LHK 

STATE OF CALIFORNIA, ET AL., PLAINTIFFS 
v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

Filed:  Aug. 20, 2020 
 

ORDER 
 

BEFORE:  THOMAS, Chief Judge 

The Honorable Lucy H. Koh has requested the ap-
pointment of a three-judge district court pursuant to 28 
U.S.C. § 2284 to consider the above-captioned matters. 
Having received this statutory notification, I grant the 
request and hereby designate and appoint the Honora-
ble Richard R. Clifton, United States Circuit Judge for 
the Ninth Circuit Court of Appeals, and the Honorable 
Edward M. Chen, United States District Judge for the 
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Northern District of California, to sit with the Honora-
ble Lucy H. Koh to hear and determine the above- 
captioned causes as the district court for the Northern 
District of California, at a time and place, and in a mat-
ter to be agreed upon by the Court. 

      /s/ SIDNEY R. THOMAS      
 SIDNEY R. THOMAS 

       United States Court of Appeals  
       for the Ninth Circuit 

cc:  Hon. Richard R. Clifton 
  Hon Lucy H. Koh 
  Hon. Edward M. Chen 
  Chief Judge Phyllis Hamilton 
  Clerk of Court Molly Dwyer 
  Clerk of Court Susan Soong 
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APPENDIX E 
 

UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF CALIFORNIA 

SAN JOSE DIVISION 
 

No. 20-CV-05167-LHK 

CITY OF SAN JOSE, CALIFORNIA, ET AL., PLAINTIFFS 

v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

No. 20-CV-05169-LHK 

STATE OF CALIFORNIA, ET AL., PLAINTIFFS 
v. 

DONALD J. TRUMP, ET AL., DEFENDANTS 
 

Filed:  Aug. 18, 2020 
 

REQUEST TO THE CHIEF JUDGE OF THE U.S. 
COURT OF APPEALS FOR THE NINTH CIRCUIT  
TO CONVENE A THREE-JUDGE COURT UNDER  

28 U.S.C. § 2284 
 

On July 21, 2020, President Donald J. Trump issued 
a memorandum (the “Presidential Memorandum”) stating 
“it is the policy of the United States to exclude from the 
apportionment base aliens who are not in a lawful immi-
gration status” and ordering the Secretary of Commerce 
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to “take all appropriate action, consistent with the Con-
stitution and other applicable law, to provide information 
permitting the President, to the extent practicable, to ex-
ercise the President’s discretion to carry out th[is] policy.”  
Excluding Illegal Aliens From the Apportionment Base 
Following the 2020 Census, 85 Fed. Reg. 44,679, 44,680 
(July 23, 2020).  Plaintiffs in the above- captioned related 
cases challenge the Presidential Memorandum—and 
agency action under the Memorandum—on several con-
stitutional and statutory grounds.  Plaintiffs name as 
Defendants the President, Secretary of Commerce, and 
Director of the Census Bureau in their official capaci-
ties, as well as the Department of Commerce and Cen-
sus Bureau.  

On August 17, 2020, the parties in both San Jose and 
California agreed in a joint case management statement 
that, under 28 U.S.C. § 2284, a three-judge court should 
hear the cases.  Joint Case Management Statement at 
2-3, 5:20-cv-05167-LHK, ECF No. 44.  The parties offer 
two reasons why.  

First, the parties agree “that both Plaintiffs’ consti-
tutional challenges fall within the jurisdiction created by 
28 U.S.C. § 2284.”  Id. at 3.  Section 2284(a) states that 
“[a] district court of three judges shall be convened  
. . .  when an action is filed challenging the constitu-
tionality of the apportionment of congressional dis-
tricts.”  As the parties correctly note, courts other than 
the Ninth Circuit have held that § 2284’s three-judge re-
quirement is jurisdictional.  See Karlson v. Paterson, 
542 F.3d 281, 286-87 (2d Cir. 2008).  

Second, the San Jose parties agree that statutory 
claims under 13 U.S.C. § 195 (prohibiting statistical sam-
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pling for purposes of apportioning Representatives) re-
quire adjudication by a three-judge court.  See Joint 
Case Management Statement at 3, 5:20-cv-05167-LHK, 
ECF No. 44.  This requirement stems from another 
statute, which mandates that any action under § 195 
“shall be heard and determined by a district court of 
three judges in accordance with section 2284 of title 28, 
United States Code.”  Id. (quoting Departments of 
Commerce, Justice, and State, The Judiciary, and Re-
lated Agencies Appropriations Act, 1998, § 209(b), (e)(1), 
Pub. L. No. 105-119, 111 Stat. 2440, 2481–82 (1997) (cod-
ified at 13 U.S.C. § 141 note)).  

The Court agrees that a three-judge court should 
hear the cases.  See also Shapiro v. McManus, 136 S. Ct. 
450, 455-56 (2015) (holding that referral to the Chief 
Judge of the Circuit is required if relevant constitutional 
claim is not “frivolous”); Order of USCA, New York v. 
Trump, No. 1:20-CV-05770-JMF (Aug. 10, 2020), ECF 
No. 82 (designating three-judge court in analogous on-
going case); Vikram David Amar, 17A Federal Practice 
& Procedure:  Jurisdiction § 4235 (3d ed. Apr. 2020 up-
date) (“[U]ndoubtedly the cautious course for a district 
court in a reapportionment case or other case in which 
an Act of Congress seems to make a three-judge court 
mandatory would be to have such a court convened, even 
in the absence of request.”).  Thus, the Court respect-
fully requests that the Chief Judge of the U.S. Court of 
Appeals for the Ninth Circuit promptly convene a three-
judge court to preside over the claims presented in San 
Jose (5:20-CV-05167-LHK) and California (5:20-CV-
05169-LHK).  
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Dated:  Aug. 18, 2020 

      /s/ LUCY H. KOH            
 LUCY H. KOH 

       United States District Judge 
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APPENDIX F 

 
1. U.S. Const. Art. I, § 2 provides: 

The House of Representatives shall be composed of 
Members chosen every second Year by the People of the 
several States, and the Electors in each State shall have 
the Qualifications requisite for Electors of the most nu-
merous Branch of the State Legislature.  

No Person shall be a Representative who shall not have 
attained to the Age of twenty five Years, and been seven 
Years a Citizen of the United States, and who shall not, 
when elected, be an Inhabitant of that State in which he 
shall be chosen. 

Representatives and direct Taxes shall be apportioned 
among the several States which may be included within 
this Union, according to their respective Numbers, 
which shall be determined by adding to the whole Num-
ber of free Persons, including those bound to Service for 
a Term of Years, and excluding Indians not taxed, three 
fifths of all other Persons.  The actual Enumeration 
shall be made within three Years after the first Meeting 
of the Congress of the United States, and within every 
subsequent Term of ten Years, in such Manner as they 
shall by Law direct.  The Number of Representatives 
shall not exceed one for every thirty Thousand, but each 
State shall have at Least one Representative; and until 
such enumeration shall be made, the State of New 
Hampshire shall be entitled to chuse three, Massachu-
setts eight, Rhode-Island and Providence Plantations 
one, Connecticut five, New-York six, New Jersey four, 
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Pennsylvania eight, Delaware one, Maryland six, Vir-
ginia ten, North Carolina five, South Carolina five, and 
Georgia three.  

When vacancies happen in the Representation from any 
State, the Executive Authority thereof shall issue Writs 
of Election to fill such Vacancies. 

The House of Representatives shall chuse their Speaker 
and other Officers; and shall have the sole Power of Im-
peachment. 

 

2. U.S. Const. Art. II, § 2, cl. 2-3 provides: 

He shall have Power, by and with the Advice and Con-
sent of the Senate, to make Treaties, provided two 
thirds of the Senators present concur; and he shall nom-
inate, and by and with the Advice and Consent of the 
Senate, shall appoint Ambassadors, other public Minis-
ters and Consuls, Judges of the supreme Court, and all 
other Officers of the United States, whose Appoint-
ments are not herein otherwise provided for, and which 
shall be established by Law:  but the Congress may by 
Law vest the Appointment of such inferior Officers, as 
they think proper, in the President alone, in the Courts 
of Law, or in the Heads of Departments. 

The President shall have Power to fill up all Vacancies 
that may happen during the Recess of the Senate, by 
granting Commissions which shall expire at the End of 
their next Session. 
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3. U.S. Const. Amend. XIV, § 2 provides: 

Representatives shall be apportioned among the several 
States according to their respective numbers, counting 
the whole number of persons in each State, excluding 
Indians not taxed.  But when the right to vote at any 
election for the choice of electors for President and Vice 
President of the United States, Representatives in Con-
gress, the Executive and Judicial officers of a State, or 
the member of the Legislative thereof, is denied to any 
of the male inhabitants of such State, being twenty-one 
years of age, and citizens of the United States, or in any 
way abridged, except for participation in rebellion, or 
other rime, the basis of representation therein shall be 
reduced in the proportion which the number of such 
male citizens shall bear to the whole number of male cit-
izens twenty-one years of age in such State. 

 

4. 2 U.S.C. 2a provides: 

Reapportionment of Representatives; time and manner; 
existing decennial census figures as basis; statement by 
President; duty of clerk 

(a) On the first day, or within one week thereafter, 
of the first regular session of the Eighty-second Con-
gress and of each fifth Congress thereafter, the Presi-
dent shall transmit to the Congress a statement showing 
the whole number of persons in each State, excluding 
Indians not taxed, as ascertained under the seventeenth 
and each subsequent decennial census of the population, 
and the number of Representatives to which each State 
would be entitled under an apportionment of the then 
existing number of Representatives by the method 
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known as the method of equal proportions, no State to 
receive less than one Member. 

(b) Each State shall be entitled, in the Eighty-third 
Congress and in each Congress thereafter until the tak-
ing effect of a reapportionment under this section or 
subsequent statute, to the number of Representatives 
shown in the statement required by subsection (a) of this 
section, no State to receive less than one Member.  It 
shall be the duty of the Clerk of the House of Represent-
atives, within fifteen calendar days after the receipt of 
such statement, to send to the executive of each State a 
certificate of the number of Representatives to which 
such State is entitled under this section.  In case of a 
vacancy in the office of Clerk, or of his absence or ina-
bility to discharge this duty, then such duty shall de-
volve upon the Sergeant at Arms of the House of Repre-
sentatives. 

(c) Until a State is redistricted in the manner pro-
vided by the law thereof after any apportionment, the 
Representatives to which such State is entitled under 
such apportionment shall be elected in the following 
manner:  (1) If there is no change in the number of 
Representatives, they shall be elected from the districts 
then prescribed by the law of such State, and if any of 
them are elected from the State at large they shall con-
tinue to be so elected; (2) if there is an increase in the 
number of Representatives, such additional Repre-
sentative or Representatives shall be elected from the 
State at large and the other Representatives from the 
districts then prescribed by the law of such State; (3) if 
there is a decrease in the number of Representatives but 
the number of districts in such State is equal to such de-
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creased number of Representatives, they shall be elec-
ted from the districts then prescribed by the law of such 
State; (4) if there is a decrease in the number of Repre-
sentatives but the number of districts in such State is 
less than such number of Representatives, the number 
of Representatives by which such number of districts is 
exceeded shall be elected from the State at large and the 
other Representatives from the districts then pre-
scribed by the law of such State; or (5) if there is a de-
crease in the number of Representatives and the num-
ber of districts in such State exceeds such decreased 
number of Representatives, they shall be elected from 
the State at large. 

 

5. 13 U.S.C. 141(a)-(b) provides: 

Population and other census information 

(a) The Secretary shall, in the year 1980 and every 
10 years thereafter, take a decennial census of popula-
tion as of the first day of April of such year, which date 
shall be known as the “decennial census date”, in such 
form and content as he may determine, including the use 
of sampling procedures and special surveys.  In con-
nection with any such census, the Secretary is author-
ized to obtain such other census information as neces-
sary. 

(b) The tabulation of total population by States un-
der subsection (a) of this section as required for the ap-
portionment of Representatives in Congress among the 
several States shall be completed within 9 months after 
the census date and reported by the Secretary to the 
President of the United States. 

 




