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QUESTION(S) PRESENTED

can the claim of Actual innocence be reviwed under a petition for

HABEAS CORPUS ON PETITION FOR EXTRAORDANATY WRIT pursuant to 28 U.S.C.

§ 2241 ans 2242 pursuant to Rule 20. (a). .

The petitioner was convicted in a state court where the victim of the

offense was nevered asked to make an identification of the petitioner,

and newly tested DNA evidence has excluded the petitioner on may 17,

2017, which was filed in the trial court of Auqust 9, 2019.

The petitioner has raised the claim of Aatual Innocence where he was

sentenced to a term of life where the evidence now excludes the petitioner

and the victim has not made an identification of the petitioner which has

resulted in a void conviction.

other avenue to which he can obtain a redressThe patitioner has no

and the Fifth Circuit Court of Appeals has denied the renuest to file

a petition without a review of the facts of the case or a review of the

petitioners oriqional habeas renuest. in a determination if in fact the
whichpreviously filed ,petition is a second or sucessive netition* was

and only discovered of June 6, 2019 and filed in the clerks officenot
as "Newly Discovered Evidence of August 9, 2019..

was
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JURISDICTION

kx] For cases from federal courts:

The date on which the United States Court of Appeals decided my case 
was ■Ha-y-5, 2020

[ ] No petition for rehearing was timely filed in my case.

[ ] A timely petition for rehearing was denied by the United States Court of
and a copy of theAppeals on the following date: ____________

order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including_______
in Application No.__ A

(date) on (date)

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was 
A copy of that decision appears at Appendix_______

[ ] A timely petition for rehearing was thereafter denied on the following date: 
-------------- --------------------, and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including____
Application No.__ A

(date) on (date) in

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



JURISDICTION

The constitutionality of an Act of congress has -udrawrii into 

Question in determining the AEDPA's definition of 28 U.S.C. § 2254 

ans 28 U.S.C. § 2244 pursuant to 28 U.S.C. § 2403 (a) being inadequate

and ineffecteive.

Under Article III. of the constitution of the United States

28 U.S.C. § 1251 and the U.S. constitution amendment , a petition11.

for Writ of Habeas Corpus pursuant to 28 U.S.C. § 2241 ango 28 U.S.C.

§ 2242 requesting supervisory control to correct a erroneous ruling made 

by a panel of the Fifth circurit court of Appesals, panel when there is no 

appeal , or a rehearing cannot provide adequate relief and the ruling

has resulted in a.gross injustice.

Issuance by this court of an extraordinary Writ authorized by 28 U.S.C. 

§ 1651 (a) this writ will be in aid of the courts appellant jurisdiction
bjc -jand exceptional clrstances warrants the exercise of the courts writ 

of "’-'Supervisory powers , discretionary powers as a adequate relief 

be obtained from any other court.

cannot

The constitutionality of the Act of congress is drawn into question 

in the 1996 AEDPA 's that authorizes liminations, restrections, ordinance

and regulations upon the only court of the nation which has the jurisdiction 

to review and define the constitutionally of an act 

In a review of the panels dismissal

enacted by congress.

in the specification of the stage 

a petition for a second petition for premission to 

file a writ i£t • the District court a petition in the first instance ra'ised

in the proceedings

the method and manner the way in which the petitioner^ is not entitle 

to file any petition without a consideration of the facts and the issues

presented in the petition.

£age 1.



The panels ruling in the dismissal is one of an exception an assignment 

of error in the showing of a federal question that raised in the use

opinions of several circuit courts which had desided facts and issuesof

of law to which the supreme court has not authorized.

The panel has intentionally thrown stones at the door's of the supreme

by interlocutory Appeal Act; tfaafer the order involves a controlling 

Question on the law on which there is a substantial ground for difference 

of opinions.

court

The panel has used several panel opinions to refind and sharpen 

a general principle of Suprems court jurisprudence into a specific legal 

rule that the supreme court has not announced.

The Fifth circuit panel has canvass circuit decisions to determine

claim of ACTUAL INNOCENCE , pursuant to a Miscarriage of 

justice as a conflict of authotity by a conscience of the court and the1 ends 

of justice exception when a infirm constitutionality

a FREE- STANDING

in considering a

wrongfully convictions based on constitutional violations.

There is a exception to the ruling of the panel under 28 U.S.C. §

2254 (e) (2) in the claim of actual innocence as exception to the precedural

defualt- doctrine under cause and prejudice rule allows petition for

writ of habeas corpus on the basis of a constitutional challenge, prior

to the 1996 AEDPA's amendment;

petitionerThe only needed to show that the claims rest on a new

rule of constitutional law , or on the facts and issues of the newly discovered

evidence that was not available at the date of the case being heard at

the state trial, or the facts that could not have been discovered , or

uncovered earlier despite due diligence;

fage 2.



Petitioner has presented evidence , newly presented dated May 17, 2017 

clear and convicing evidence that if the constitutional errors had not

occured the petitioner would not have been convicted.

1996 the cause and prejudice rule allows thisThis exception , before

of the petition in a free-standing claimto grant relief on the basiscourt

of actual innocence when the petitioner raises the challengs of constitutional

violations.

The panels opinion presents an unreasonable application indiffer­

ent from an incorrect application in recognizing the foundational principle 

in the miscarriage of justice exception and the ends of justice exceptions

erect a formidable barrier to federal habase relief on a claim of constit­

utional actual innocence where the petitioner shows a constitutionally

violations of due process of law, as a fundmental set of rights to 

due process, showing brady material violations; supported by ineffective

infirm

assistance of trial attorney at trial and on appeals intertwining with claims 

presecutorial misconduct viiich has rendered the convictions constitut-of

ionally void.

The convictions was obtained in violation of theofconstdifeutiona beeaube

the state withheld exculpatory evidence prior to the trials and this evidence 

was not discovered unffi.le\ the filespu^ the newly elected district Attorn'jfy^ 

has been opened to the filing of the writ of habeas corpus, and to the testing 

of the discovered evidence of May 17, 2017, evidence that was

not persented at the dates of the trials or was the evidence discovered:; or

presented in a prior habeas application;

f§ge 3.



panels ruling in the dismissal of the petition is lacking in just- 

that there is error well understood and comprehended in existing

The

ification

miscarriage of justice exception, and the end of justice exception beyound

any possibility for fairminded disagreements.

The petition has shown a prima facie set of facts and issues

in the newly discovered evidence which satisfide the requirments in

newly discovered evidence and constitutional violations where the petitioner

was convicted of an offense where the victim has never made a identification

of the petitioner at trial or in any offenses reports.

The petitioner has shown that no reasonable fact finder would have

found the petitioner gulity of the offenses in light of the newly discovered

evidence that was not available at the dates of the trials.

The panel has denied a review of the application without! a con­

sideration of the constitutional violations , presented in the habeas app­

lication filed in the court.:.’;
LyThe jpahbl has denied the petition without the consideration on a review

of the records , or the newly discovered evidence , or that appears of the

filing M the courts dockett sheets.

The panel has not applied a consideration under 28 U.S.fG. § 2244 

(b) (3) (C), in moving to the Requirments which determines! whether 

the petitioner hasQ^ followed

The panel has made a divergence ruling in contradiction in moving pass

the avnue of the gatekeeping requirments.

investigations:’R of the petitioners filings in the application for

premission to file in the federal court, to making a determination of

the authority of the supreme court set by the AEDPS 's liminations and 

restrictions which makes 28 USC § 2254 and 2244 inadequate and ineffective,

Page 4.



which renders an unreasonable appliccation which has been established

reaching a deternination as to the issues does the petition meet thein

gatekeeping requirments:

The Fifth circuit in accccdancej) with its usual law of the circuit 

has looked to circuit precedent to asscertain wwhether it has already 

held that a Free-Standing claim of actual Innocence is not congonzible 

under the federal writ of h^eas corpus citing the case in Swearingen, ;

The panel may not use this case to refine and sharpen a general

principle of the supcem§ court's jurisprudence into a specific -rule

that the supreme court has not annocenced.

The panel has convassed the citcuit decision

gatekeeping functions Qrneed not be reviewed , as a rule 

that is so widely used prevents the petitioner from filing a petition for

determined thatand

the rules of the

a second or successive petition.

This theory is based of the fact that the principle of law is vso

among the' federal circuits that it would, if presentedwidely accepted

to the supreme court the principles would be accepted as correct;

The panel has used circuit precedent to deny relief, withhoutta

review of the newly discovered evidence , or a review of the constitutional

filed inviolations , without a review of the Actual Innocence claims

A review of the newly discovered evidence in the 

showing the evidence excludes Barnes of being the person that committed

the actual petition.

the offenses and the newly discovered evidence that the finger prints

found at the scence of the offenses are that of another person.

Pageys]



In the opinion cited there is probiliblity that the- supreme 

may not accept the findings as correct ,\jLn\ the concuring opinion 

Question is raised , a unresolved while expressing considerable doubt

’’t
court

the

that any claim based on actual innocence is constitutionally congnizable. 

The panel has ruled out the possibility 

that the limitations/

that the Supreme court may 

and the restrictions as applied to the claims 

of Actual Innocence pursuant to a miscarriage of justice exception ,

find

i

especailly when the factual circumstances are not premitted for a review.

In reviewing the concurring opinion in the case of Swearingen/

the Justice Jacques L. Wiener Jr consistently/ repeats the 1 mantra• /

that to this date / the supreme court has never expressly recognized 

a Free -^...'Standing Actual Innocence claim / as a basis for Habeas refief.

The panel has uniformly rejected Barnes stand- alone claims with­

out a review of the fact and issues of the records/ or even a investigation

of. the constitional claims of actual innocences. / as a constitutional

grounds for prohibiting impasition of a wrongful convictions.

The panel has made a erroneous ruling when there; is no appeal, to provide 

adequate relief and the ruling has resulted in a gross injust. A injust 

based upon predictions which the suprems court has not reached to which 

several panel, or several circuit courts

The constitutionility of an act of congress is drawn into Question

has questioned;

pursuant to 28 U.S.C. § 2403 (a) , by the fifth Circuit court of Appeals

in the violation of 28 U.S.C. § 451 in^ a divergence

act of congress as 28 U.S.C. § 2254 and 2244 (b) (2) (3) (b)
S'and inadequate as not being a consideration,3in the panels ruling.

in a statue of a

are ineffective

Fage gi;
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An opinion drawn upon decissions 

for guidence expressing and exercising a judgement inlight of precedent
made in other similar cases

and with awareness of the facts that specific circumstances ofter hard

to predict could warrant specail treatment in a approprite cases.

Petitioner cites the case of Coleman V. Thompson, 501 United States

722, 53 111 S. ct. 2548, distinging no preexisting rule of law , or pre­

cedent demands a review.

The panel dismissal without a consideration of a independant

claim of serious constitutional violationssubstantive truely persuasive

and the deprivation under the due process clause violations where the

actual inn^cencb \‘kaises aconstitutional claim ofpetition raises

gross injustice.

The panel has left open whether a truely persuasive Actual Innocence 

claim may establish a constitutional violation suficient to support 

. a constitutional^ claim of actual innocence under the miscarriage of just­

ice exception .

The panel did not establish a review , there may be a possibility the 

supreme court might consider a constitutional claim of )Actual Innocence 

claim under the miscarrage of justice , the ends of justice exceptions

in a convictions which are constiitionally infirm, in violation of the prin­

ciples of the due process clause.

In the denial of relief the panel relies on the reasoning that this

court has never reviewed A free Standing claim of actual innocence and 

may find the restrictions and limitations placed on a constitutional

claim of actual innocence in violation of the constitution as applied 

to the exceptions of the miscarriage of justice and the ends of justice^ 

exceptions as defined in the very case to which the panel raised

in the denial of relief.
f>aeg 7.



There is no sound basisLJfor distingushing an actual innocence claim 

especailly without a review of the claims/ a review of the records in the

facts and the issues of the newly discovered evidence to which the petitioner

has raised with supporting documents that the testing that excludes the

tested and the results delivered on May 17/ 2017 andpetitioner was not

trial court of July 29 th of 2019. , evidence which couldfiled in the

not have been presented in a eariler petition/ or at the date of the petitioners

trial. The petitioner/ further showed that the evidence was not presented

upon the records at the date of the trials/ that the evidence was with­

held in violation of Brady material.

A conviction of actual Innocence which has been porduced in

in violation of laws and treaties of theviolation of the constitution

United States is a void conviction. The petition was entitled to a review

in this case where the evidence is withheld/ and the victim of the

alleged offense is never asked to make an identification of the petitioner.

The panel has not/ cannot possible contravened/ reasonably applyor

clearly established law7 , as determined by this court as this court has

been attacked by the order of the dissimal in the rejecting a certain type 

of claim without following ;to process as set out in 2244 and 2254.

panel has not applied a consideration under USC § 2244/ whichThe

provides that an application may be granted only if the court of appeals

determines that the application- makes a prima facis showing that the 

application satisfies the requirments of 28 USC § 2244 (b) (3) (C).

fiage 8.



Fifth Circuit panel rejects the posibility and held that the 

are not cognizable on federal habeas review , 

are factors which are contradictions for several different circuit

When the

claim of actual innocence

courts 4

while citing the supreme court has not resolved whether a free-standing 

claim of actual innocence warrants relief in Herrera V. Collins, 508 U.S.

390, 404-405 (1993).

Petitioner Barnes Actual Innocence claims raises an extraordinary 

case where several constitutional violations has resulted in the wrongful 

conviction of a person who is innocence, a person convicted': in violation

of the United States Constitution .

The panel dismissal without proceeding to the proper gatekeeping pro- 

ceedures denies due process in the petitioner having his federal const­

itutional claims considered on the merits where the petitioner has made 

an independant substantive truely persuasive claims in the showing of 

constitutional violations and the deprivation in the constitutionality 

under the due process clause, and due process of law.

The panel has broken new grounds and imposed a new obligation 

on the petitioner to establish a constitutional principle to which said 

panel has no authority with clarity sufficient to satisify dismissal of the 

petition.

Petitioners petition was dismissed without entertaining the violations

of the federal constitutional claims in the acts of congress

miscarriage of justice exception , pursuant to the end of justice exception.

The miscariage of justice exception serves as an additional safeguard

against the imprisonment of the innocence person to suffer an unconstitut-
i v

ional wrongful conviction in violation of the United States Const]'tution.

under the

Sage 9.



The supreme court in the case of Trory Davis; on an origional petit­

ioner habeas corpus , Justice Stevens, considered serious constitutional

that arise to interpret a bar of judical review of certain actualcercerns

innocence claims . In stating the '. congress intended actual innocence 

claims to have a specail statute under the ends of justice and miscarriage

of justice exceptions.

It is arguable unconstitutional to the extent it bars relief for

a actual innocence person who has- established a constitutional bared
Aconvrction. see Davis 557 U.S. 952.

The court must treat even the most robust showing of actual innocence

identically on habeas review. In acknowledging there is a possibility

that this court had considered a independant substantive truely per­

suasive actual innocence claif^ of actual innocence in reference to const­

itutional violations, and due process violations as there is a possibility

this court will consider the facts of conflict of laws, conflicts of

authority in the several different circuit courts panels.

Here, the panel addresses the facts and the issues in a panel

In re; Swearingen 556 F. 3d 344 (1009), in the reasoning that the merits

and the issues of the claims need to be reviewed and supports all the 

petitioners facts and issues^ .jg *7^the petitioners allegations filed 

in the habeas petition.

In the reading of the concurring opinion the supreme court has

never expressly recognized actual innocence for habeas review or relief.

The second circuit has noted that the possibility exist that in

addition to the obvious Eight Amendments concerns the continued incarcer-

j significant due process questionsation of a innocence person raises an

citing Triestman V. United States 124 F. 3dv 361, 379(2d Cir. 1997)

gaeg 10.



This court has supported entitlement of constitutional violations 

in a review of obtaining federal habeas jurisdiction when the convicted

state prisioner can show that his state conviction rest »upon the violation

of the United States constitution /petitioner may obtain a writ of habeas

corpus that requires a new trial , or release when a review of the records

supports facts that the convictions are void/ and unconstitutional .

The pivotal question here whether the panels non consideration 

of the misapplication of a miscarriage of justice exception is cousidered 

by the panel in the citing of the panel in the case of McQuiggin/ as this

case also supports the petitioners origional filed application •

panels findings are not on point with a justification , areThis

bases on the panel having no presendent/ on a free-standing claim of actual 

innocence/ as the panel did not consider/ or review the petitioners 

constitutional violations in making an exceptional showing.

The exhibits filed in the petition clearly presents the trial courts

docket sheets showing hearrings held in the trial court of July 24, 2019

and the newly discovered evidence presented in the office of the clerk

on August 9, 2019 and august 23/ 2019 , that has been discovered evidence

which supports the constitutional violations raised in requesting premission 

to file this petition.

The ends of justice applies to these circumstances where constitutional 

has resulted in wrongful convictions; 

fflefaifeiQnerJshQws' a '•misqarriae P£ justice, which this court has equated 

tfith a claim of actual innocence that premits 

heard on jjghe merits of the case.

violations

petitioner to bethe

Page 11.



Congress had specified additional requirments ini circumstances , 

such as the court has never applied a claim of actual innocence to a free­

standing ^^alaims^n a trial proceeding riddled by constitutional violations 

to which the petitioner has established the requirments in the showing 

of the newly discovered evidence that was discoverable of June 6, 2019 

and filed on a motion in the trial court of newly discovered withheld

evidencef^qg thdjffice of the clerk on August 9, 2019.

This . is clear and convincing evidence of innocence and not just a pro­

bability in support of innocence that in a constitutional sense requires 

an evaluation of the newly discovered evidence and a review of the trial 

transcripts which are supported by the records that the evidence was withheld 

at the dates of the petitioners trials.

The petition sets out constitutional violations in the facts and issues

that justify supreme court review under Supreme court rule 10 (a)where 

there is a conflict with several circuit panels in a diverison on a fed­

eral Question of law that conflicts with the constitutional provisions/>in 

statutes/ liminations and restrictions in the getekeeping requirments 

of 28 USC §2244 (b) (3) (C) 'a: parallel/but not identical in filing a

petition only if the application makes a prima facie showing that satifies

the requirments of the section.

This requires a review of the records and a review of the newly 

discovered evidence , as a whole / would be sufficient to establish clear

and convincing evidence that no reasonable factfinder would have found

the petitioner gulity had this shocking evidence was discovered and presented 

at the date of the petitioners.; trials. The panel has not considered whether 

the facts and issues constitutes extraordinary circumstances,j 'sufficient

to undermine the conviction.

ie 12.



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED
United Statates Cocstitution Article 111

Constitutional^. Amendment s v. !X

28 U.S.C. § 1251

28 U.S.C. § 2241 and 2242

28 U..C. § 1651

28 U.S.C. 2403 (a)

28 U.S. C. § 451

28 U.S.C. § 1254 Jurisciction

* FUNDMENTAL MISCARRIAGE OF JUSTICE

* ACTUAL INNOCENCE

Fifth Amendment

Sixth Amendment

Eigth Amendment

Fourteenth Amendment

Antiterrorist Effective Death Penalty Act

28 U.S.C. § 2254 (d) (1) (e) (2), (3)c)(B)

28 U.S.C. § 2244 (d) (1)(D)

20.4 (a)Supreme Court Rule



is sufficiently exceptional to warrant 

4 (a), 28 U.S.C. § 2241 and v2242

^in the case of Byrnes v. Walher/ 371

The proceeding in this case 

utilization of this courts Rule 20.

S prigional habeas Review

U.S. 937 (1962) .

Petitioner has shown as a matter of law in the constitutional

violations in the persentation of the newly discovered evidence this

would have the power to grant relief in light of the gatekeepingcourt

§ 2254 (d) (1) and 2244 for the reasons thatrequirments in 28 U.S.C.

2244 and 2254 ineffect-the panel has moved to a proceedure which makes

ive and inadequate.

The panel in not applying the requirments of 2254 and that of 2244 

leaves open the question whether and to what extent the Antierrorism 

and Effective Death penatly Act of 1996 (AEDPA) applies to the petitioners 

request and application to file a second and sebsequent habeas application

for writ of habeas corpus in the District court / when the panels

petition by passes thedetermination in \the dismissal of the

requirments as set by the standards in the (AEDPA), gate-keeping

requirments.

In the panel moving pass the requirments 'in 2244 and 2254 the

panel has failed to make the determination if the petitioners 

allegations in the raised claims has been adjudicated if the claims

resulted in a decision that was contrary to , or

an unreasonable application of clearly esteblished federalinvolved

as determined by the supreme court of the United States pursuantlaw

to 28 U.S.C. § 2254 and 2244.

Page 13.



The panel of the Fifth circuit cannot possibily have contravened 

and unreasonably applied clearly established law, as determined by

this court in rejection a type of actual innocence claim that this court

has not once accepted as issues that arecnot congizable in determination

of violations of the united States Constituiton.

The panel has ruled out the possibility that this court might 

find the limitations unconconstitutionall as applied to actual innocence 

claims exception. This is the possibility that petitioner Barnes has raised 

in acknowledging the possibility would make § 2244 and 2254 unconstitut- 

ional . There is no sound basis for distinguishing an actual innocence 

claim from any other claim that is alleged to have been produced a wrongf­

ul conviction. When the panel here ignore 28 U.S.C. § 2244 and 2254 

(d) (1) on the theory that otherwise Barnes's Actual Innocence claims

would unconstitutionally go unaddressed , the same possibility would exist

for any claim going beyond clearly established federal law.

The existance d{\ the_j possibility is incompatible with the many 

cases in which this court has reversed the lower panel for their failure 

to apply § 2244 and 2254

entitleemnt , citing Knowles v. Mirzayaqnce, 556 U.S. 120 (2009), Q review 

in the arguement that the constitution requires the federal courts screen­

ing of all state convictions for constitutional violations.

with no consideration of the constitutional

The panel has found doubts reguarding the constitutionality of 

§ 2244 and 2254 if the facts in raising the notion that the Free- Standing 

claim of actual innocence is not congizable in the determination of con­

stitutional violations of due process and ineffective assistance of counsel.

?Page 14.



T!rie panel of the Fifth circuit has looked passed , beyond the bare 

legal principle that might otherwise be controling

§ 2244 and 2254 , might be applicable to a Free-Stand-

to the core of the

question whether

ing claim of actual innocence presented in the petitioners newly discover­

ed evidence,discovered documents that was withheld and not presented 

at the dates of the petitioners trials due to violations of due 
violations of prosecutorial misconduct and Brady material violations.

Barnes's newly discovered evidence in the petition filed in the fifth 

that had this evidence been produced 

petitioners jury's trials , said jury' s would not have 

gulity ofjgiven him the sentences of life in each of the 

as the victim of one of the offenses 

of Barnes and the

process

circuit shows at the dates of the

found the petitioner 

alleged offenses

has not made a positive identification 

second victim gives testimony of a suggestive 

s^jthat she was told to make an identification of thecpetitioner 

itioner was in the court

nature

if the pet-

room.

In this cases the panel has not analysed

Barnes is entitled to relief, 

claims in comparing the newly discovered evidence

of the alleged claimsnone

or the grounds to which that A review of
the with the evidence
that was presented at the dates of the trials , as well as admitted

into evidence upon the 

the jury's in the determination of the judgements 

in reaching the judgement of guilt in these 

There

NoneJ ofrecords. the evidence was presented to

sentences , or the verdicts

..cases.
* ' ‘-5

is an argument that the panels 

unconstitutional as the panel has barred

ruling in this petition is

this courts review by a divgerancy 

does not reach the gatekeeping principles setby such a review which

by the principles in § 2244 and 2254.

Page 15.
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The petitioner has argued that it is a Federal constitutional 

violation to have convicted a innocence person when the petitioner 

can show that the conviction is in violation of the principles of the due

of the 14 th , 6 th, 4 th and 8 th amendments of the con-process clause

the records ■ support that the petitioner has an except-stitution , that

ional set of circustances in the showing of a void convictions, as the

state in each of the convictions failed to present the evidence , failed

to admit the evidence in each of the cases.

The petitioners convictions are void as the records , the facts

that the petitioner was deprived of a fair trial . The constitutions forbids

of a person who is actually innocence that has not had athe conviction

but is later able to convince this court that hefull and fair trial

on the constitutional actual innonce claims leftis actual1 innocence

open by this court.

It is a federal constitutional violation to convict a actual innocence

person, by a clearly designed scheme to convict said person in violation

of the United States Constitution. , by a denial of the due process to a

fair trial where the petitioner ' iVS-effective assistance of trial attor-i

ney; yas not in command knowledgeable of the issues of the

In a rewiew of the petition the petitioner has shown a clearly
cases.

in the presentation of the illeg­

al; conviction pf^\ a person who is actually innocence, to which has been 

denied a fair review in i_j filing this petition 

as the petition was required to file c hi;S jarigional application along with 

the premission to file in formais parpuas, to which none of these documents 

was a consideration of the panels vdismissljl.

unconstitutional set of proceedings

in the fifth circuit
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The petition, meets the requirments of the gatekeeping standards 

in the showing that a miscarriage of justice has occured in the convict­

ion of a person who is actually innocence.

The petitioner has meet, the gatekeeping actual innonce thershold

with the presentation of the newly discovered evidence/ evidence filed

in the office of the Dallas county clerk office on August 9 2019, under the/ /

mail box rule to which was actual placed in the U.S. Mail onoffender

July 17, 2019 prior to the hearing in the state court of July 24, 2019

sworn testimony that the evidence containingto which the petition gave

64 pages of newly discovered evidence, that was not produced at the date

of the trials has been mailed and filed in the clerks office;

This newly discovered evidence proves that the petitioner is actually

which the petitioner has been convicted, asinnocence of the crimes to

the evidence proves that the evidence samples is not that of the victims

to which the petitioner has been convicted of assualting, and the reasons

that the prosecution intentionally withheld this evidence, in the creation

of an intentional Brady violation , which is supported by the trial trans­

cripts of two trials.

When the circuit panel moves to by pass the gatekeeping crequirments

§ 2244 and 2254, deprives the petitioner of a fulldifined in 28 U.S.C.

that are in violation ofand fair review in the showing of convictions

the United States Constitution as a innocence person has been convicted

in violation of the petitioners due process rights to a fair trial.

In a review of the records none of the 64 pages of documents is a

part of the records, none of the evidence was presented at the petitioners

two trials.
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The panel has not made a consideration if the petitioner has 

satified- the requirments of 28 U.S.C. § 2244, or 2254 (b) and has choes®

to ignore the petitioners claims of federal constitutional violations

claims which are squarely raised in the origional petition.

The panel has errored in not allowing a review of the facts and issues

alleged in the petition as the origional petition filed in the request 

for premission to file this second habeas application are supported by

the order of the state court , filed on Octomber 18, 2019 and the courts

ruling in the sealing of the evidence on August 6, 2019 and July 29,

2019 in the criminal District court Three.

The court has ordered the very newly discovered evidence "sealed"

evidence :that has never been admitted or presented in court and isthe

outside of the jurisdiction of the court. At this same hearring the

sealing of the evidence is an abuse of discrection as the evidence was

not properly admitted in the court and had this evidence been allowed

at the date of the petiutioners trials the out come of the trials, would
!

have been different.

In denying petitioner a fair review the panel has errored in refues- 

ing to entertain the constitutional violations , constitutional errors

without making a review of the petition , without making a review of the 

records to which the evidence of the two trial are absent of any evidence

being admitted, presented upon the trial records. The transcripts of the

two trials are absents of the offer of the evidence by the state , where 

the prosecution informs the jury that he has evidence that connects

the petitionee to the charged offenses, but does not offer, does not

produce this evidence at the trials and does not admitt said evidence.
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STATEMENT OF THE CASE
The petitioner was convicted in the criminal District court of Dallas 

County Texas on Febuary 25 and Febuary 27, of 1981 in the offenses of 

Bruglary of a Habitation , F-81-02518, Aggravated Rapes in file F-8-01105 

F-81-01027 and F-80-16530 . The petitioner was convicted in two different

trials by two different jury/'s.

In each of the trials the state presented the other offense as an extran

The victim of the first trial was allowed to testify ineous offenses.

the second trial , as the victims of the second trial was allowed to test­

ify in the first trial.
The evidence in eash of the trials was withheld was not offered or was

the evidence admitted upon the records by the use of offense roports

or was there an authenticity of the evidence 

author izied personal lg-igafe 

the introduction of the admittance of evidence

evidence collection numbers

no chain of custody of the evidence, or any

testimony of any evidence in 

upon the records.

In each of the cases the prosecution "informed the jurirs that

at the crime lab being tested and that the evidence conn­

ected the petitioner to the charged offenses. This evidence was withheld

the evidence was

was not offered or presented at either of the two trials.

The newly discovered evidence now- shows that the evidence "excluded" 

petitioner as to being the person that committed any of the charged 

offenses and that the evidence was intentionally withheld.

On May 17, 2017 the results on DNA testing of the evidence shows that the 

is not the evidence of the victims by a supported chain of cust-

the

evidence

filed in the crime lab on July 4, 1980 in a fileody of the evidence
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number 306063! a set of evidence to which was different of the evidence

to which the court has ordered tested. The evidence that the court has

ordered tested has excluded -the petitioner in the files of the Texas

Department of Public Safety LlD-184098 at Number 4.

The evidence which excludes the petitioner was not presented to the

jury/ and had this evidence been introduced in a case where the victim

has not made a positive identification of the petitioner the results

of the trial would have been different.

This newly discovered evidence supports the claim of actual innoc-

cece where the evidence excludes the petitioner and the victim has not made 

an identification of the petitioner,. This evidence is the type of facts 

that is supported by the ends of justice, in the determination of the mis­

carriage of justice exception, that requires a review by the panel in 

rewiew of the requirments of 28 U.S.C. § 2244 and 2254.

In a review of the records no evidence was admitted upon the records

or was any of the evidence "identified" by the cause numbers, the offenses 

report numbers and the jury's is allowed to guess, spectulate as to which

of the victims the evidence belongs, or to which of the cases to which

the evidence pretained to. in the showing of the identification of the evidence

by the offenses reports .

In a review of the testing of the evidence not only is the wrong 

numbers of the evidence tested, but also, the evidence of the two victims

of the july v4 , 1980 offenses filed and tested in the same testingare

proceedures in the single file of LlD-184098, along with the petitioners 

given sample of the same file at number 1 and the sample of the other case

at number 2. ■'
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There is no evidence collection numbers , police report numbers or 

the results ofr any testing introduced at the dates of the two trials and

there is no documenting of the evidence, or the reporting of the evidence

as all of the evidence was withheld by the prosecution.

The prosecution intentionally withheld the evidence in each of

the two cases and in the case of F-80-16530 testimony was given by

a state's witnesses in the lifting of fingerprints, prints that was

prints of the petitioner , but the prints of an unknownclearly not the

person.

This evidence was offered , but was not admitted upon the records

as an exhibit 7 as the person that iftitally lifted the evidence is the

person that lifted prints in the case of july 4, 1980, and in thesame

case of December 2, 1980 and testified as if the evidence was of the same

offenses, in the case on trial, and in the extraneous offense cases.

The prosecution supprressed this evidence which is now the newly

discovwered evidence filed in the clerks office on August 9, 2019 and

August 23, 2019 in which the clerks dockett sheet shows that this evidence

on file prior to the Judges filing of the Fact finding and Conclusionswas

of Law on October 18, 2019, in which the court again does not make a finding

concerning the petitioner newly discovered evidence.

This newly discovered evidence is material to the guilt and the

punishment being that the victim did not identify the petitionerE.R.

at trial or in the origional police report see page 32.
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was not the results of a lack ofevidenceThe nondisdiscovery of this 

due diligence, but a failure of the ineffective trial attorney to investig-

in that the victim could not identify the petitionerate the victims,

committed the offenses and the prosecution , or theas the preson that

trial attorney asked the victim to make an identification.

evidence that was tested on May 17, 2017, was notThe newly discovered 

filed or presented upon the records of the petitioner's two trials as the

evidence excludes Barnes as the person the prosecution stated ’..•i' conn­

ected Barnes,-to have committed the crimes.
This newly discovered evidence is material , it was not avaiable at 

the date of the trials and had the juror's had this information theat

trial the outcome of the trial would have been different.dete of the

The testing of the evidence did not exist the mere possibility 

that an item of evidence , undisclosed information would have helped the

outcome of the trial's as each ofdefense and might have effected the

evidence documents is seperate in each of the victims names and offenses

report numbers and filed police report numbers. .

that has examinedIn each of the two trials there is a Doctor,

, each has a different file examination number , aseach of the victims

the doctor makes notes seperately of each of the victims using different

These documents was not introduced atecidence collection numbers.

this evidence was withheld and is now an exhibits in the 64the trials,

pages of the newly discovered evidence as the findings in each of the 

reports would have been a factor in the pettitioners defense as the evidence

in each of the examinations is different i!n each victim and cannot be

tested togather< in DPS file LlD-184098.
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testimony at trial / consists of a line of questioning 

of what the victims had told him durring the examination , that prior to

In the Doctor's

the assualt that the victims had not had a sexual intercourse and that the

victims was a vrigin.

This testimony turns on the newly discovered evidence/ to be a contra­

diction of the victims testimony as the new testing reports shows that 

the is a DNA profile of a unknown, unidentified and unexplainable Male

The Doctors roports is a six page findingDNA profile in the findings .

in each of the victims names all of which has different collection numbers

These reports, Doctors Notes was notlisted offenses.for each of the

offered , persented or admitted in the records of the petitioners trials.

Had the juror's had this newly discovered evidence , unavaiable infor- 

of the unknown male, the unidentified male and the unexplainablemation

male dna profile the outcome of the trial would have been diffenent

the examinations in the doctors notes ,as this information contradicts

this same newly discovered evidence thst'c the panel of the Fifth circuit

to be examined makes the truely persuasive Actual Innocenceshunt off

violation sufficient whenclaim which establishes a constitutional

petitioner raises a due process violation intertwined with Brady material

violations and ineffective assistance of trial attorney/prosecutioral mis-

as none of the newly discovered evidence is a part of the actualconduct

trial records, admitted or exhibited.

When the petitioner presents the 64 pages of documents of the

evidence, that is not a part of the records the petitioner makes a prima 

facie showing of actual innocence as this evidence was withheld at the

trials, and the same has deprived the petitionerdate of the petitioners

of a fundmental fair trial.
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There is no chain of custody of the evidence offered or instruction 

evidence applies or to which of the offenses, cases thatas to how the

the evidence applies which established a materility of the evidence in '

that is newly discovered creats aa constitutional sense. This evidence

reasonable doubt that did not other wise exist , see United States v. Agurs,

as the evidence is exculpatory and material.427 U.S.

In a challenge to the constitutionally of the miscarriage of justice 

requires a review of the evidence in the facts that the petit-exception ,

claims of Actual Innocence in being in custody in violation of theioner

constitution which entitles him to relief.

The petitioner requests that this court look beyond bare legal princi­

ple that might otherwise be controlling to the core of the question wheth­

er a jury presented with the petitioners newly discovered evidence would 

probabily find petitioner gulity , or sentence the petitioner to the 

sentence of-.-:, life in a case where no evidence has been presented and the

has not made an identification of the petitioner.victim of the offense

evidence , the testing of that evidence excludesIn the newly discovered 

the petitioner as the DNA report in LID-184098, at #4 is evidence that

creates a doubt, that the petitioner did not commit the offenses.

The petitioner was placed upon trial where there are two victims- 

and each of the offenses requires a set of evidence different of the other 

offense and the Dna testing has a bearing on the facts and issues in each 

as the evidence in one offense cannot support the factsof the cases

of the other offense.
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testing of the newly discovered evidence in the trial of F-
shows that this evidence does not connect

In the

80-16530, the extraneous offense

that offense, as the tested sample shows that there wasthe petitioner to 

no dna profile obtained in the testing ■, in a case that the victim testify

that occurred over a four hour period.

In this same case the fingerprint expert testify that the prints 

found at the scence of the offense did not match the print of the petitioner

the prints that was examined was not offered, or admitted in the 

trial records. The newly discovered evidence 

doubt and that petitioner can not be the person that committed the offenses.

at the trial,

and

considerableexpresses

Had this newly discovered information been avaiable

the outcome of the trial would have beento the juror's consideration ,

different.

that the petitioners federal constitutional claimsDespite the fact

was not reviewed at the state level, or by the panel of the Fifth ciruuit

of the post conviction newly discovered evidence 

as the reliable satify the threshold showing

to assess the reliablity

or a review of the records ,

in this case a miscarriage of justicein a truely presuasive demostration of

in the constitutional violations.

assumes as a "matter of law, that evenThe fifth circuit panel

if it was persuaded by the petitioner it does not have the power to grant

relief.

is sufficiently exceptional to warrent utilization of thisThis case

28 U.S.C. § 2241(b) and 2242 of origional habeas

937 (1962). , as the petit-
courts Rule 20 .4 (a)

jurisdiction citing Byrnes v. Walker 371 U.S. 

ioner has no other avnue for relief in theie review of constitutional vio­

lations.
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The petitioner filed a state Habeas corpus in the State trial court 

on Junuary 4, 2018 which was forwared to the Texas Court of Criminal App­

eals. The court of appeals returned the petition to the trial court

to make findings facts and conclusions in the holding of a evidence-

ntiary hearring in a review of the evidence in this case.

On July 24/ 2019 the hearing was held before a Writ Master.:/ a Mr.

John Tatmun where a witiness of the Southwest Institute of Froensic Science

was call to give trstimony concerning the chain of custody and the
C

authenticity of the evidence. This lab person'" testimony was that the

evidence was not filed in the trial court at the date of the trials and

the records shows that the evidence has never left the crime lab as

the evidence is on file in a number other than the number of the evidence

to which was sent to the DPS lab of testing, 

petitioner was allowed
(DPS) LID-184098.

The to question the lab personal with the

specific question? does the records show that this evidence was delivered

to the petitioner trial of Feb. 25 and Feb. 27 , 1981.

The lab employee stated no/ that thgc evidence has never left the

lab for any reasons. The petitioner was allowed to take the stand and

gave sworn testimony upon the records that the evidence was newly

discovered on June 6, 2019 and placed in the U.S. Mail on July 17/ 2019

to the office of the Dallas county District clerks office.

The petitioner testified that the evidence contained 64 pages of 

newly discovered evidence that was withheld at the datesiof the petition-

This was a transcribed proceeding to which the Judge of 

the criminal district court Three was not aware of as this proceeding 

was "held in the presents of the writ master/ a Mr Tatum and to this date'

two trials.ers

said writ masters findings has not been released.
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REASON FOR GRANTING THE PETITION

failure to employ 28 U.S.C. § 2244 and 2254In light of the panels

the petitioner of the controling principles that the petitionerdeprives

has established in the requirments of ;

(i) a factual predicate for the claims could not have been discovered

through the exercise of due diligence, as the evidencepreviously

was not discovered unlit June 6, 2019.

(ii) the facts underlying the claims are proven and viewed in a light 

of the evidence as a whole , would be sufficient to establish 

by clear and convicing evidence that, but for the violations of 

constitutional errors, in Due process, Brady material violations, ineff­

ective assistance of counsel at trial and on appeal, prosecutioral miscon— 

duct no reasonable fact finder would have found the petitioner guilty

in the underlying offenses.

The panel did not address the established two independant " gates"
-:i \

through which a successive petition must pass.

U ,

1). a determination in

making a prima facie showing that meets the requirments of 2244 (b) (2)

showing of possible metits to warrant a fullerthat requires a sufficient 

exploration by the court as defined in Re Morris 328 F. 3d. 739-740

(5 th Cir 2003).

order the records of the hebeas proceedings , orThe panel did not

as a review of said records with thewas the trial records considered

consideration of the newly discovered evidence the petitioners convictions

are void in a constitutional sense.

nothing in the records to support the convictions when the 

prosecution forgets to admitt the evidence, forgets to present the evidence 

where only the statement of the pro sec util 

ects the petitioner to the charged offenses.
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The petitioner request that this court review of the records , review
/

the transcripts of the two trials which are a mockery of justice a proceed­

ings of unbeleivable circumstances in the violations of the due process 

in the petitioner^, constitutional Right/ to which the petitioner has never

(

reached any court for a review/ there is no written opinions in these cases

in the state or the federal courts.

The petitioner request that this court review the transcripts in the 

interest of justice/ the ends of justice under the miscarriage of justice 

exception as

which warrants this courts jurisdiction to vreview the constitutional ‘ 

vitiations of a state court convictions without little to no reguards 

for the constitution of the petitioners Due process rights.

these records shows an exceptional set of circumstances

Under the'miscarriage of justicption the verdict judgements and the
•j

sentences in these cases are void and the sentences must be vactated as the

convictionns are in violation of the due procedd clause of the 14 th amen­

dment in the withholding of the evidence in violation of Brady V Maryland/

373 U. S. at 87. 83 S. ct. 1194 to which the petitioner has demostrated

the state failed to disclose the evidence , evidence collection numbers/

police report numbers doctors examination reports victims examinations

test reports in tyhe evidence which was favorable to the petitioner/

the evidence is material , that is there is a reasonable probability

that had the evidence been disclosed the out come of the trials would

have been different. The evidence centeral to the Brady claim is admiss­

ible as the evidence is that which if disclosed and used effectively/
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between conviction and acquittal/ see United Statesmakes the different
473 U.S. 667-6676, 105 S. ct. 3375, 87 L. Ed. 2d 481 (1995).Bagley ,v.

This newly discovered evidence includes exculpatory evidence and im­

peachment evidence . The three undisclosed lab reports are exculpatory

and clear the petitioner from fault , andevidence that justify excuse

impeachment evidence that disputes disparages denies and contradicts

the testimony of the victims and the statements of the prosecution.

The three lab reports and the doctor's examination notes are excul­

patory and constitutes impeachment evidence within the preview of Brady.

This newly discovered evidence identifies other potential suspects for

moreover , subsequent investigation of these allegations in 

the discovery of the newly discovered evidence , could have lead to other

the crimes

The lab reports could also be employed as impeach-exculpatory evidence.

ment evidence in response to the testimony of the Doctor, the testimony of

and the statements made by the prosecution that the evidencethe victims

connected the petitioner to the charged offenses,;

the newly discovered evidence cleatly shows that the undisclos­

ed lab reports could have been used to discredit the accuracy of the Doctors; 

testimony in the findings of the examination of each of the victims.

Here,

/ /

The newly discovered evidence presents a reasonable probability

that the out-come of the two trials would have been different , or a differ­

ent result is accordingly shown when the states evidentiary suppression 

undermines confidence in the outcome of the trials Kyles v. Whitley

514 U.S. 419 434 , 115 S. ct. 1555.
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The petitioner contends that he is factually and actually innocence of 
the charges to vhich he has been convicted . A claim of actually innoc­

ence is cognizable ■ in this habeas proceeding by the two types of actual

Schlup v. DelO/ 513 U.S. 298/ 115 S. ct. 851. . 

This Schlup/ type, claim is a procedural claim

claim of innocence does not by it self provide a basis for relief /but

innocence claims raised

in which the petitioner

has rendered the con-is intertwined with " constitutional errors", that

victions in the petitioner two trials constitutionally invalid.

While petitioner raises procedural claims attacking the convictions

of two differnet trials (ie his Brady claims he asserts a Herrera Type

innocence claim which requires him to show by clear and convicing evidence

would have convicted the petitioner in light ofthat no reasonable juror

the new evidence.

While this case differs from many of actual innocence cases in 

which relies on a single piece of evidence ie Dna evidence , or witnesses

presented here includingmulitiple pieces of newly discovered evidence 

the Brady evidence amounts to affirmative evidence that unquestionably

discovered evidenceestablishes the petitioners innocences. The newly

upon which petitioner relies is in fact newly discovered/ and uri-7 ava-

at the dates of the two trials.iliable

The actual innocence claims relies on the Brady evidence in the 

three undisclosed lab reports and the resulting investigation in testing 

evidence in the showing the petitioner was excluded at 

file of LlD-184098, that requires a dismissal of that charge as innocence 

as this document in the consideration of the juror the out-come of the

# 4 in the DPS

trial would have been different. , a verdict of not gulity.
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In addition, the State emphized the absence of any other suspects, or 

theory for the crimes , but such argument is contrary to the evidence

as it now exist. To illustrate the newly discovered evidence testing

in the DPS report of LID 184098 the report identifies other possible suspects

and the source of the previously unknown fingerprint could be considered

the person to which committed the offenses.

finaly, it cannot be ignored that the petitioner in each of the cases 

provided a detailed aibi that was corroborated by the burial testimony

petitioners wife charito Barnes tft&fc petitioner was home at the dateof the

prosecutionand hours of the offenses being committed. :Althocgh,it the

attempted to discredit the alibi in raising the issues of the dates and

when the crimes was committed which reflected thei events of thetimes of

in that petitioner was indates , as mrs Barnes testimony was consistant

fact at home .

When balancing the newly discovered evidence , the newly ava-

evidence ,c includung the Brady evidence , with other exculpatory

has shown

ilable

evidence and the evidence of guilt presented at trial petitioner

clear and convincing evidence, that no rational jury would have con-by

viction him in light of the new evidence.

be Petitioner aruges that the undisclosed lab reports would have allowed

an attack on the states argument that no other suspects or theories for

the offenses existed. In its cloesing argument the emphasizesstate

there is no other suspects. However with the introduction of the three

newly discovered testing reports petitioner could have attacked those

He could have pointed to the newly discovered unidentifiedstatements .

male Dna profile in the report of LID-184098, and to the number 4, where

the petitioner is excluded>, .
Page l31.



•1

Petitioner could have developed possible alternate theories for the

crimes based on both the victims ideatification of the person that committed

the offences as the withheld police reports filed by each of the victims

physical characteristictsdoes not give a description of the person, by

which was consistent with the description of Barnes.

singificance of the withheld lab reports, and the withheld policeThe

reports becomes even more obvious when considered in the context of

the trial records , including the questionable dna testing reports and

relevant testimony , the suggestive eyewitness identification in thes,

description cf the petitioner was not identified prior to the dates of the

trials and the in-court is questionable , as one victim states in the

records that she was told to make an identification if the petitioner was

in the court room.

The second victim, E. Renteria is never asked to make an identification

and is the same victim that the newly discovered evidence excludes , the

petitioner to have committed the crime. .

In review of the newly discovered evidence excluding the petitioner

and the victim was unable to make a identification of the petitioner the

petitioner has shown by clear and convicing evidence that the petitioner

is innocence of the charged offenses.

review of the evidence, the jury would not have convicted theIn

dna testing has excluded the petitioner, the victimpetitioner where the

E. Renteria has not identified the petitioner which reises the question

by what means does the jury reach a fair verdict as charged in the

indictment to which the verdict , judgement and the sentence of life is

constitutional under the due process clause. The petitioner is actual

innocence of the charged offenses.
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The petitioner raises a fundmental Actual Innocence claim pursuant 

to the miscarriage of justice Exception,in specificed additional requir- 

ments in establishing the ends of justice.

A panel of the Fifth circuit has errored by barring the petitioner from 

entering the gateway to the federal court on the basis that he has not 

shown 'and alleged constitutional violations in bringing the newly discovered

evidence to the courts attention.

In applying the fundmental '^miscarriage of justice exception

which the supreme court has equated with a claim of actual iccocence/

some claims to be heard on the issues and facts on meritsit has permitted

by proceedural defult, as a violation ofwhich would have been barred

the successive petition rule.

• The petitioner has presented a strong claim of actual innocence with

supporting evidence. The petitioner raised the case in Schlup v. Delo,

and presented constitutional violations. Petitioner has established the

showing required by the case in McQuiggins, to which the panel has

relief, whibh is a contradiction as the panel cites theused in denying

proper cases , but makes un unreasonable application as to how it is

applied to the petitioner.

Under Schlup v. Dolo/ held that certain exceptional cases involing a 

compelling claims of actual innocence , the habeas corpus court has to

all of the evidence , old and new , incriminating and exculpatory,
necessarily be admitted under the

consider

it wouldwhetherwithout regard

rules of admissibility
The panel failed to make a determination on the basis of the total

.ctT'.'nrecords .. 11/
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The petitioner has been denied the gateway stage to determine

in-- light of the new evid-

reasonable juror would have found the petitioner gulity of the

and has removed the double negative

that more likely than not any reasonable juror would have reasonable 

doubt. The supreme court in the case of House v. Bell

and to demonstrate that more likely/ than not

onence

offenses/ beyond a treasonable doubt ,

547 U.S. 518,

Actual Innocence claims,in addressingtan issues of the Free Standing

the question is not whether the petitionerexpressed the view that 

was prejudiced at his trial because the jouors was not aware of the

but whether all of the evidence , considered togathernew evidence ,

proved that the petitioner was innocence, 

who was aware of all of the evidence would vote to convict him.

so that no reasonable juror’s

to theWhen considering all of the evidence and giving due regards 

newly discovered evidence it is probable that no 

have -voted to convict the. petitioner.

permit a review

by federal constitutional errors, hence, a review 

of the merits of the petitioners constitutional claims which are justified, 

in the presetation of the newly discovered evidence.

reasonable juror would

with an assurance that theThe panel did not

trials was untainted

the openThe petitioner requests that this court to 

question and hold that a Free-Standing- 

and that the petitioner has established one , as the petitioner has satis-

answer

Actual innocence claim are possible

violations of constitutional errors andin the showing of the 

constitutional violations which are supported by newly discovered evidence

fied,

trials and was not available for thewhich was not presented at the

consideration of the juror's.
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In the case of Herrera v. collins 506 U.S. 390, 113 S. Ct. 853

this court described the threshold for any hypothetical freestanding

innocence claim as extraordionarily high the sequence of the courts

decision in Herrera and schlup leaving unresolved the statue of unresol­

ved freestanding claims and then establishing the free-standing gateway

standard. in requiring that Harrera required more convicing proof of

innocence than that of Schlup required.

In this petition the petitioner has developed new evidence that goes

beyond the standards but has not been allowed a concideration of a

review in reaching a standard of review in a non-justificied dismissal

by the reviewing panel.

The petitioner has made the strin gent showing required by the

actual innocence exception his federal habeas petitioner should be allowed

to proceed in .the showing that he is actual innocence.

In the case of Murrayvv Carrier, 477 U.S. 478, 495, 106 S. Ct.

2639 this court ruled that the petitioner asserting Actual Innocence as

a gateway to defualt claims must establish that in light of the evidence

it is more likely than not that no reasonable juror would have found 

petitioner gulity beyond a reasonable doubt, as the newly discovered evid-

reliable evidence which was not presented, offered or pre-, newlyence

sented at the trials.

In a direct contridication of the testimony of the doctor consern-

ing the ecxamination of each of the victims in the doctors notes, Dna

testing has established that petitioner was not connected to any of the

charged offenses and now presents that petitioner was excluded in onet

case and shows that there is a unidentified male dna proflie in the other

case to which the victim told the doctor in the exanimation that she had
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never had a sexual intercourse raises reason ;^oubt as the unidentified 

male dna profile can only be the profile of the actual person that comm­

itted the assualts.

'Shis newly discovered evidence supports the petitioners actual innoc­

ence claims that due to the constitutional violations in the Brady material

withholding of the evidence , no reasonably jurors would have convicted

the petitioner.

This newly discovered evidence shows that the prosecution intentionally 

these Brady violations as the evidence was withheld in two differ-created

ent trials, in the use of "Extraneous Offenses" the presentation of the 

testimony of the victims in the first trial testify in the second trial,

and the victims of the second trial testified in the first trial in which

the prosecution spoked to the evidence without giving evidence collect­

ion numbers or difining how, or to which of the cases , offenses the evid­

ence applied and to which of the victims.

In the newly discovered evidence it is now discovered that the evidence

was withheld in the fact that ib._ has never been determined what evidence

applies to what victim. In the Testing of the evidence in the DPS Texas

Department of Public Safety file number LID-184098, the evidence of the

two victims E. Renteria, and the evidence of Y. Oviedo, are submitted in

the same fileivr testing , along with the sample of the petitioner.

These are the files that the Judge has ordered Sealed, the very 

evidence to which the petitioner has newly discovered in the states habeas 

petition.

Tie petitioners convictions are void under the united States

constitution as a violation of the due prosess as the petitioner has

been denied a fundmenlal fair trials where a innonce person has been

convicted.
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The petitioner points to the case in McQuiggins v Perkins that

was cited by the panel in the denial of his application , a case :.in which

the supreme court has held that a claim of innocence if proven is a

gateway by which the petitioner 

whgn the petitioner shows the his constitutional rights has been violated

can raise his actual innocence claims

in showing ^ineffective assistance of counsel/ Procecutorial misconduct/

Brady material violations, due process violations in the denial of a full

Berger v. D-S. 295 u.S. 78-88

errored in barring the petition from entering the gate-

and fair trials.

The panel

way by using a divergent ; opinion as the petitioner has shown diligence

in bringing newly discovered evidence to the court, both in the state

court and in the petition in the fifth circuit. , The Claims of Actual

is raised in fa constitutional sense in the showing of serious 

due process' viblatdoBg to which

innocence

raises the miscarriage of justice except

-ion. McQuiggins , carved out an Actual innocence exception to the AEDPA

statute of limination that stands on its own seperate and apart from the

exception tolling .- The difference between the two is thatbased. on

the McQuiggins exception does not require a diliennce showing but does

require Actual1 Innocence .

In the filing of the petitioner habeas petition in the state court

it was not denied for violating a state procedures rule, there was no state

procedural default.

McQuiggins, allows the petition to be heard in thee circuit

court when the petition , here shows a strong claim of Actual Innocence

, alleged with seperate claims of prejudicial errors arising from violat­

ions of the constitution.
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The petitioner raised ineffective assistance of counselor a
the Sixth Amedment , along with the Brady 

withholding of the
constitutional violation under
material violations in the evidence and said attor­

neys failure to investorgate the evidence prior to the trials is support

of the claims of actual innocence , evidence that was not obtained and

presented at trial by counsel. Strickland v. Washington supra;

The newly discovered evidence sufficiently compelling meets the 

actual innocence standards which was necessarily so vital to the

defense that it should have been located and introduced at the

petitioners two trials where the same attorney in the attorney of records.

Hence , attorney failure to do so is ineffective assistance in 

ing the claims of actual innocence based on

support-

newly discovered evidence 

pursuant to the case in McQuiggins, a -showing that the evidence was 

withheld in the petitioners two trials showing a pattern of the attorney's 

inabilities to having a command of the facts and issues of the proceed­

ings .

The petitioner has shown the exceptional circurstances which are

supported in the requirment of the McQuiggins, requirments which are 

supported in the actual court documents as the state presented extraneous

offenses in each of the two trials and in each of the two trials the

attorney is on the records Questioning the victims asking of the

victims 'we have never met". >V
This question leads up to the theories that the attorney has not

investorgated the victims prior to the two trials and does not have the

knowledge that the victims have never made an identification of the petitioner

or has the investorgation of the evidence been reviwed .
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The constitution prohibits the criminal conviction of any person 

except upon proof of guilt beyond a reasonable doubt . In this case

when the petitioner presents the newly discovered evidence that was with­

held from the jury's consideration in Two trials raise the question

of a reasonable doubt in the consideration of facts and issues , if the

jury's was afforded with a review oof the • newly discovered evidence at

the dates of the two trials would the outcome of the trials be the same.

The panel has a duty to assess the historial facts when it is called

upon to apply a constitutional standard to convictions that has been

obtained in violation of the constitution.

The petitioners convictions was obtained in direct violation

of the eight and fourteenth amendments to the united states conctitution

made applicable to the prosecution which forbids the conviction and incar­

ceration ~>of a person who is actually innocence of a conviction to which 

he remains illegally restrained and confined.

The petitioners constitutional violation in the ineffective assistance 

on the attorney's deficient performance where the petit­

ioner is prejudic as a result in violation of Stricl&had^w Washington/

of counsel turns

id at 466 U.S. 694/

The process protected by the 6 th amendment requires that-the

petitioner have an attorney acting in the role of a adovacte and the 

right of effective assistance of counsel is thue the right of the petitioner

case to survive the meaningful adversarialto requier the prosecution

testing.
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The petitioner cited the case in United States v. Cronic 466 U.S. 648 

as here the petitioner was denied the constitutional right to effective 

assistance of counsel at trial and on appeels in the two cases and two trials 

as the same attorney was the attorney of records in all of the proceedings.

A review of the records in theg% cases leads to the questions whether 

the constitutional rights to effective assistance of counsel as defined

in the case of Strickland v Wachington was violated and whether the verdicts
V

judgements anQ sentences are constitutional infirmed. , in setting aside

the verdicts which was contrary to and involved an unreasonable application

of clearly established federal law if after carefully weighting all of

the reason for accepting the many constitutional violations in which said 

attotney.. helpful in the violation of the petitioner's constitutional rights 

in the scheme of two trials.
t ■

Petitioner was denied his cguarnteed constitutional rights to effective

assistance of counsel in the demostration of a reasonable probability

that the results of the trials would have been different .in. the. newly dis­

covered evidence containing the three lab reports 

names, , the three different doctors examination reports, and the three

in each of the victims

biologicial specements reports in each of the victims names and the offense

numbers related to the evidence collection numbers.

In each of the two trials the state illegally supressed and withheld

the evidence and the chain of custody and authenticity of the evidence

without the petitioner's attorney making an objections.

These documents are now in '.the 64 pages of newly discovered evidence

to which the petitioner makes these allegations of the miscarriage of justice

in the showing of constitutional violations pursuant to the ends of justice

exception.

Page 40.



i

v

I Gary Wayne Bernes Sr, declare under the penalty of jerjury that

and foring is true and correct pursuant to 28 U.S.C. § 1746;the above

signed on this the 21, day of july 2020

CONCLUSION

The petition for a writ of esajiaaraKk should be granted.
HABEAS CORPUS'.'.; pursuant to 28 U.S.C. §2241 and 2242

the petitioner is Actually Innocence, where the victim 
an identification of the petitioner and all evidence is withheld;
Respectfully submitted,

in a showing that 
has not made

Wayne Barnes Sr. #318814 
FM 655, Ramsey Unit 

l^jj^ron, Texas 77583

July 22, 2020 
Refiled Aug 10, 2020
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DEPUTY OtRGCTORS Laboratory Case Number. L1D-184098 
YSTR Laboratory Report

Issue Date: May 12,2017
Anna Kubalak
Dallas County District Attorney's Office 
133 N Riverfront Blvd 
Dallas, TX 75207
Agency Case information:
Additional Agency Information:

Offense Information:

Suepact(8):
Vlctimfe):

Dallas County District Attorney's Office
Dallas Co. Appellate Division'- F8101027 ■»

Sexual Assault - 7/4/1960 - Dallas County

BARNES, GARY WAYNE

Submission Information:
1 - 9x12 Yellow Envelope on March 06,2009 by James Hammond 
3 - 6x9 White Envelope on February 20,2009 by James Hammond

Requested Analysis: Perform forensic Y-STR DNA analysis.

Perform post-conviction Y-STR DNA testing pursuant to Cause No. F81-01027-J arid Fai-OllflS-j of 
Criminal District Court Number 3 of Dallas County, Texas. Please refer to the Serology/DNA report 
dated May 13,2009 and the concurrent DNA Laboratory Report and Minifiler Laboratory Report. 

Evidence Description. Results of Analysis and Interpretation:
The DNA isolated was analyzed using Y-STR (Short Tandem Repeat) Polymerase Chain Reaction 
(PCR) analysis. The following loci were examined: DYS456, DYS369I, DYS390, DYS389II, DYS458, 
DYS19, DYS385 a/b, DYS393, DYS391, DYS439, DYS635, DYS392, YGATA H4, DYS437, DYS438, 
and DYS448.

1 : 9x12 Yellow Envelope
The partial Y-STR profile from the sperm fraction of the vaginal smear slide (3-2) is consistent with 
the Y-STR profile of Gary Barnes. Gary Bames cannot be excluded as the contributor of the male 
DNA profile at the following loci: DYS389I, DYS389II, DYS19, DYS391, DYS437, DYS390, DYS439, 
DYS392, DYS393, DYS4S8, DYS38S a/b, DYS456, and Y GATA H4. At these loci, the selected 
profile Is found In 0 of 28,442 total individuals within the database. In addition, any paternally-related 
male relatives of Gary Bames cannot be excluded as being the contributor of this male DNA profile.

No Y-STR profiles were obtained from the epithelial cell fraction of the vaginal smear slide (3-2) or. 
—tha8permand-epitheliel-eell-fraetiensefthe-vaginai-8mear3lide(4)r-------------------------------------------
3: 6x9 White Envelope

The Y-STR profile from Gary Bames was used for comparison.

ACCREDITED AS AN ASCUXLAB International FORENSIC SCIENCE TESTING LABORATORY UNDER I SOI EC 1TO2&2005

COURTESY • SERVICE • PROTECTION Page 1 of 2imHuiimimaimii
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YSTR Laboratory Report May 12,2017L1D-184Q98

investigative Leads and Requirements for Further Analysis:
The Y-STR profile obtained from the buccal swab from Gary Barnes has been entered into the 
Combined DNA Index System (CODIS).

Disposition:
Remaining DNA extracts of the items tested will continue to be retained frozen to preserve the 
biological constituents.

This report has been electronically prepared and approved by:

Kristy Link
Forensic Scientist IV
Texas DPS Garland Crime Laboratory

: •

This laboratory analysis report contains conclusions, opinions, and Interpretations based on and supported by data obtained 
from using appropriate and validated scientific methods and procedures The laboratory's current methods and procedures are 
available online at http JAmm. txdps. stata.tx. us/CrimeLaboratory/Pubs him.

In addition to (his report, the tab maintains a complete case record which may be discoverable under Article 39.14 of the Texas 
Code of Criminal Procedure.
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AO 242 (12/11) Petition for a Writ of Habeas Corpus Under 28 U.S.C. § 2241

Declaration Under Penalty Of Perjury

If you are incarcerated, on what date did you place this petition in the prison mail system: 

____ August 10, 2Q2CL----------------------------------------------- -----------------------------

I Gary Wayne Barnes Sr, , .............. , , . , ,
I declare under penalty of perjury that I am the petitioner, I have read this petition or had it read to me, and the
information in this petition is true and correct. I understand that a false statement of a material fact may serve as the basis
for prosecution for perjury, Gw IS

UjLmr^ h Gownm Sn.
v/ Signature of Petitioner

Date:AuQ ip, 2020

“Gary Wayne Barnes Set
TDCJ-ID 318814
1100 FM 655, Ramsey 
Rosnarcn, Texas 77533

Pro -Se petition
Signature of Attorney or other authorized person, if any

©/ I
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