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ORDER DENYING CERTIFICATE OF APPEALABILITY"®

Before PHILLIPS, KELLY, and EED, Circuit Judges.

Gregory D. Crosby, a federal prisoner proceeding pro se, seeks a certificate of
appealability (COA) to appeal the district court’s dismissal of his post-judgment motion
for lack of jurisdiction. We deny a COA and dismiss this appeal.

A federal jury found Crosby guilty of attempted bank robbery and conveying false
information related to bomb threats, and‘wg affirmed. United States v. Crosby, |
416 F. App’x 776, 777-78 (l_Oth Cir. 2011). Crosby filed a § 2255 motion in 2011. The
district court denied relief, and this court denied a COA -a’nd dismissed hisl éppeal. United

States v. Crosby, 468 F. App’x 913, 913 (10th Cir. 2012).

* This order is not binding precedent except under the doctrines of law of the case,
res judicata, and collateral estoppel. It may be cited, however, for its persuasive value
consistent with Fed. R. App. P. 32.1 and 10th Cir. R. 32.1.
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In 2015, Crosby filed a mot_ion that the district court conétrued as a second or
suqcessive § 2255 motion “because it was a merits-based aftack oﬁ his conviction.”
United States v..Crosby, 608 F. App’x 665, 666 (10th Cir. 2015). The district court
| dismissed that motion, explaining that it “lacked jurisdiction to consider a suécessiv_e
§ 2255 mdtioﬁ without this couft’s prior authorization.” Id. In our order denying a COA,
we again explained that “[a] ciistrict court does not have jurisdiction to address the merits
of a second ér successive § 2255 claim until this court has.granted fhe _requir_éd
authorization.” fa’. (ellipsis aﬁd internal quotation marks omitted).
Earlier this year, Cfosbyvﬁ.led;a habeas application under 28 U.S.C. § 2241. The
district court éonstrued that filing as a second or successive § 2255 motion because it |
“asserted or reasserted federél grounds for relief from his,uﬁderlsling convictions and
sentence. &ee United Stétes v. Nelson, 465.F.3d 1145’, 1148-49 (iOth Cir. 2006) (“It is
fhf; relief sbught, not [the] pleading’s title, that deterrﬁines whether the pleading is a
§ 2255 motion.” Id. at 11,49). Because Crosby had not obtained this court’s
_ authorization to file a second or sﬁc.cessive § 2255 mofion, the disfrict court dismiséed his
motion _t:or laék of juriédictioﬂ. See id. at 1149. |
.. Crosby must obtain a COA to pursu¢ an appeal‘. See. United States v. Harper,
545 F.3d 1230, 1233 (10th Cir. 2008); see also 28 U.S.C. § 2253(c)(1)(B). We liberally
construe his pro se opening brief and ‘application for a COA. See HaZl v. Scott, 292 F.3d
1264, 1266 (10th Cir. 2002), Because the district court’s ruling fested on procedural
gréunds, Crosby must show both “that juri"sts of reason would find.it debatable whether

N

the [motion] states a valid claim of the denial of a conStitutional right and that jurists of

2



reason would find it debatable whether the district court was correct in its procedural
ruling.” Slack v. McDaniel, 529 U.S. 473, 484 (2000) (emphasis added).

Crosby does not dispute that -h¢ filed a first § 2255 motioﬁ, which was decided on
the merits. He argues in his appiication for a COA that the district court’s assessment of
his constitutional claims in his latest »p\ost-judgmeht motion was debatable or .wrong. But
even assuming that he has demonstrated that his motion states a debatable claim of the
denial of a constitutional right, he must also show that the district court’s procedﬁral
ruling is debatable. And we perceive no argument in Crosby’s COA application
addressed to the district court’s basis for dismissing his motion: that it lacked jurisdi’ction
to consjder an unauthorized success'ive § 2255 motion, see In re Cline, 531 F.3d 1249,
1251 (10&1’ Cir. 2008) (per curiam).

| “[MIn 28 U.S.C. § 2255 Congress has chosén to afford every fedefal prisoner the
opportunity to launch at least one collateral attack to any aspect of his conviction or
sehtence.” Prost v.vz\finderson, 636 F.3d 578, 583 (10th Cir. 20_1'1). Crosby exercised that
opportunity When he filed his first § 2255 motion in 2011. Congress has also provided a
limited opportunity to file a second or successive attack on a con‘{ict;on:

Recognizing the enhanced ﬁnality interests attaching fo a conviction

already tested through trial, appeal, and one round of collateral review, . . .

Congress has specified that only certain claims it has deemed particularly

important—those based on newly discovered evidence suggestive of

innocence, or on retroactively applicable constitutional decisions—may be
brought in a second or successive motion.

Id. at 583-84. And such a second or successive motion requires this court’s authorization

before it can be filed in the district court. Cline, 531 F.3d at 1251.



We hold that reasonable jurists would not debate the district court’s ruling that it
lacked jurisdiction over Crosby’s motion because it was an unauthorized second or
successive § 2255 motion. We therefore deny a COA and dismiss this‘appeal. Crosby’s
motion to proceed on aﬁpeal without prepayment Qf the filing and docketing fees is

granted.

Entered for the Court
Per Curiain
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF KANSAS

UNITED STATES OF AMERICA, )
. ) .
- Plaintiff, ) CRIMINAL ACTION
: ) No. 09-40049-01-KHV
V. )
) CIVIL ACTION
GREGORY D. CROSBY, ) No. 20-4011-KHV
Defendant, )
' )
MEMORANDUM AND ORDER

On March 11, 2010, aftel a jury trial, the Honorable Richard D. Rogers sentenced

defendant to 262 months in prison for attempted bank robbery_and ‘conveying false information

related to bomb threats. This matter is before the Court on defendant’s:Petition For A Writ Of

Habeas Corpus Under 184S . C-8§024 ‘(Doc. #196) filed [ebruary 14, 2020, which the Court

construes as a second or successive petition under28 U,S.C, §:2255..- For reasons stated below,
the Court dismisses defendant’s successive Section 2255 motion for lack 6fjurisdiction and denies
a certificate of appealability.!

Factual And Procedural Background

On direct appeal, the Tenth Circuit summarized the relevant facts as follows:

On May 21, 2009, Crosby drove up to the drive-through window at a federally
insured bank in Topeka, Kansas, and passed a note to the teller demanding cash.
The robbery note read: “This is a robbery. Give me all large bills. 100s, 50s, no
bait money, no alarms, and give note back and do it fast.” The bank lobby was
closed. The teller did not dispense any money to Crosby, but discussed the note
with his fellow tellers who-set off the alarm, called the police, and jotted down

! Defendant seeks in forma pauperis status for the filing of his habeas corpus petition.

See-defendant’s Application To Proceed Without Prepayment Of Fees And Affidavit By A

Prisoner-(Doc. #197) filed February 14, 2020 Because the. Court construes the petition as. a

motion to vacate setiterice under W and no filing fee is required for such motions,

the-Court overrules defendant’s request as moot.- See-United States v. Garcia, 164 F. App’x. 785.
786(10th Cir. 2006). T »
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Crosby’s license number. When he did not receive any money after waiting for a
~ minute or less, Crosby drove away from the bank. He was soon apprehended in a
nearby store parking lot. . When approached by police officers, he claimed he had
a bomb in his car and had placed another bomb in the federal courthouse. No -
. bombs were found at either locatlon

United States v. Crosby, 416 E, App’x, at 776, 777 (10th Cir. 20] D) (utatlons omitted).

AJury convicted defendant of attempted bank 1obbe1y in violation of 18 LJ,S. A |3(a1'

(Count 1), and giving false information in violation ofw (Count2). OnMarch 11,

2010, the Court sentenced defendant to 240 months on Ccunt 1 and 22 months on Count 2, with

the terms to run consecutively, for a total of 262 months in prison. See Judgment In A Criminal
Case (Doc. #72). On March 23,2011, the Tenth'Circuit affirmed. Crosby, 416 F. App’x.at 777.

On March 16, 2012, the Court denied defendant’s motion to vacate sentence under_

28 U.S.C. §2255. Memorandum And Order (Doc. #111) at 18. On appeal, defe‘ndant_ argued

~ that counsel provided ineffective assistance because he had “failed to mention $3,000 that was

»

under the driver’s seat of the car.” United States v. Crosby, 468 F. App’x 913,914 (.1‘0th Cir.
2012). The Tenth Circuit declined to consider the argument because defendant had not raised it
~in district eourt. Id. The Tenth Circuit denied at celtiﬁcate of appealability and dismissed the
appeal. 1d. |

| On March 23, 2015, the Court dismissed second defendant’s motion to vacate sentence

under 28 1.S.C. § 2255. Memorandum And Order (Doc. #153) at 7. - The Tenth Circuit denied

a certificate of appealability and dismissed the appeal. United States v. Crosby, 608 F. App’x

M (10th Cir. 2015).

Defendant has filed several motions seeking the return of personal property under
Rule 41(g) of the Federal Rules of Criminal Procedure. On June 16, 2016, defendant asked the

~ Court to order the government to return the $3,000, which law enforcement agents purportedly

2
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found in his car. See Defendant’s Response To Court’s Ordér In Reference To Motion For

Missing Property (Doc. #176) at 2. The government stated that it did not have the currency and

the property inventory report did not show that officers found any currency in the car.

Government’s Response To Defendant’s Motion For Missing Property (Doc. #184) filed June 30,

2017 at 2. Because the government did not have the money, the Court dismissed defendant’s

motion for lack of jurisdiction to award relief under Rule 41(g). Memorandum and Order
(Doc. #185) filed July 31, 2017.

Defendant later filed a civil suit against the United States Attorney’s Office. See

Complaint And Action (Doc. #1-1) filed May 17,2019 in D. Kan. No. 19-3092-SAC. Defendant

asserted that government counsel acted to “deprive, withhold and lose the [$3,000 in] currency

belonging to [him] all in violation of his Constitutional rights.” Crosby v. U.S. Attorney’s Office,

No. 19-3092-SAC, 2020 W1, 1271825, at *3 (D. Kan. Mar. 17, 2020). The Honorable Sam A.
| Crow recently ordered Crosby to show cause why his clai_m uhder ﬁi 2 U.S.C. § 1983 should not be
dismissed. See id. at *5. -Judge Crow .noted ‘that the complaint did not appear to state a
constitutional violation because negligent or unauthorized, intentional deprivation of property by
a state actor does not give rise to a due process violation if state law provides an adequate post-
deprivation remedy. See id. at *4. |

Ih his criminal lawsuit; de‘f‘éndant now asks the Court to review his con.viction and sentence
because the “key element of the $3,000 in currency was not mention[ed] at trial.” Petition For A

Writ Of Habeas Corpus Under 28 U.S.C. § 2241 (Doc. #196) at 10.

Analysis

I. Basis For Relief Requested In Defendant’s Petition

Initially, the Court must address how to construe defendant’s petition that is titled under

23
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(

28 US.C. §2241. The relief sought——not é?érotlon s tltle—determines how the Court should
DY~

;L W

construe g motion. _Uj]lted States v. Nelson, 465 F.3d 1145.:1149 (10th Cir. 2-006);@@& United
@; Y o V.-

States. v. Torres, 282 F.3d-1241. 1242, 124 6 (10th Cir. 2002) (allowing petitioner to avoid bar

against successive petitioners by styling petition under differel1t name would erode procedural
restraints of Sections 2244(b)(3) and 2255).

| After a defendant has exhausted his direct appeal rn a criminal action, his exclusive remedy
for raising a challenge 10 hls sentence is under Section ??)S unless rhal remedy is mac.cquate or

t:&w(» /
ineffective. See | ed Statesv M intyre, lllf_._App_X.lﬁ.Q._lﬁZ(IOth Cir. 2009) Bradshaw v.

,},'V.St&y, Bﬁ_ﬂld_lﬁi_]_é_ﬁ (JOth Cir. 1996). Failure to obtain 1e11ef under Sectlon 2255 does not
establlsvh that the remedy so provided is either inadequate or ineffective. - Bradshaw, 86 F.3d-at
166. Likewise, the merefact that a prisoner is precluded from ﬁling a time-barred or second
Section 2255 petition does not e tablrsh that the lemedy under Section 2255 is inadequate or

% s
ineffective. .. United States v. I\{Qtano 442 F. App’x 412, 413 (10th Cir. 2011 )7( \U\C,\.ﬁ-’-’—-‘/ '

Defendant apparently attempts to seek relief underw. . Because defendant
is confined in Colorado, this Court lacks jurisdiction to hear his claim under Section'2241. See
28 1,S:C.-§ 2241 (pétition must be filed in district where prisoner is confined); Bradshaw, 86 F.3d

... at 166..In"any event, defendant has not s hat his 1emidy under Section 2255 is inadequate
/3 r / A AL -

glneffectlve “Patel v Morris, 37°F. , :430--31-(10th-Cir. 2002) iallowmg claims under
e /

Section 2241 that would be barred under Section 2255 because remedy “inadequate or ineffective”

would allow prisoners to avoid stringent gatekeeping requirements under Section 2255; such
procedure contrary to statute and Congressional intent to restrict successive petitions to extremely
limited situations).

The Court also declines to consider defendant’s motion as one to alter or amend the

4
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judgments on his prior habeas petitions. A true Rule 60(b) motion to alter or amend
(1) challenges only a procedural ruling (such as timeliness) which precludéd ‘a merits
determination of the habeas application or (2) challenges a defect in the integrity of the federal

R

habeas proceedings, provided that such a challenge does not it D ead inex}r cabiy to a merits-
RO v | |
based attack on the disposition of a prior habeas petition..- Spitzhas v. Boone, 464 E.3d 1213,

1224+25 (IVOth Cir; 2006)." An issue should be considered part of a second or successive petition
“if it in substance or effect asserts or reasserts a federal basis for relief from .the petitioner’s
underlyiﬁg conviction.” Id. at 1225. When determining the nature of a motioh, the Court
considers each issue in the motion to determine \l)vhether it represents a successive betition, a
Rule 60(b) motion or a “mixed” motion. Id. af 1224.V |

‘ Defendant has not identified any defect in his prior post-conviction procéedings. lnstéad,

defendant asks the Court to review his sentence because the “key element of the $3,000 in currency

was not mention[ed] at trial.” .Petition For A Writ Of Habeas Corpus Under'- :
«;:(Doc.-~#;l‘9é) at-10:, Defendant argues that had the jury known about the $3,000 in currency, the
verdict may have been different. Id. at 11; see id. (sentence “void” because jury did ‘not hear
element of $3,000 in currency). Defendant’s present claim in substance or effect asserts or
reasserts federal grounds for relief from his underlying conviction and sentence. Because
' defendant has previously sought relief under Section 2255, the Court construes h'is claim as part

ofa sécongi or successive Section 2255 motion:- "See United States v. Wetzel-Sanders, 805 F.3d’

<1266, 1268 (10th-Cir:2015) (motion which attacks judgment of conviction or sentence when prior
motion already did so constitutes second or successive motion); Spitznas; 464 F.3d at 1216

(motions that assert defect outside context of habeas proceeding constitute second or successive

petitions); see also United States v. Moreno, 655 F. App’x 708, 713 (10th Cir. 2016) (mbtion to

-5-
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reconsider which reargues éﬁd expa.nds upon prior substantive éhallehgés to conviction not true
Rule 60(b) motion).
II. Relief Under Section 2255

As noted, defendant previously filed a Section 2255 motion. Pursuant to the Antiterrorism
and Effective Death Penalty Act of 1996, defendant may no‘; ﬁle‘a sé'cond or successive motion
pursuant to Section 2255 unless he first applies to the appropriate court of appeals for an order

authorizing the district court to consider the motion. .Sé&-28:SC1/86:224:

defendant files a second or successive motion without first seeking the required authorization, the
district court may (1) transfer the motion to the appellate court if it determines that it is in the
interest of justice pursuant to'*‘wwor (2) dismiss the motion for lack of jurisdiction.

»Se€ In fe Cline; 531-F.3d~

(10th Cir. 2008). The Court has discretion in deciding

whether to transfer or dismiss without prejudice. Trujillo v: Wi*lliam-s,Aﬁi_E.}d__lzj_Qg_lZZZ—~23

(10th Cir. 2006). In making this decision, the Court considers whether the claim would be time-
barred if filed anew in the proper forum, whether the claim is likely to have merit and whether the
claim was filed in good faith or if, on the other hand, it was clear at the time of filing that the Court
lacked jurisdiction. Id. at 1223 n.16.

Defendant’s claim does not satisfy the authorization standards under Section 2255.
Defendaﬁt has not asserted “‘newly discovered evidence” or shown that the Supreme Court has

made retroactive a new rule of constitutional law that was previously unavailable. ¢ See 28 U.S.G.

fizz_ﬂh) Accordingly, the Court dismisses the successive Section 2255 motion rather than
transferring it to the Tenth Circuit. See Inre Cline, 531 F.3d at 1252 (d‘i-strict court may refuse to

transfer motion which fails on its face to satisfy authorization standards of.Section.2255(h));

Phillips v. Seiter, 173F.3d 609, 610 (7th Cir. 1999)-(waste of judicial resources to require transfer

-6-
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of fri‘voloﬁs, time-barred cases).
III.  Certificate Of Appealability

Under Rule 11 of the Rules Goveming Section 2255 Proceedi‘ngs, the.Court must i.ssue or
deny a certificate of abpealability when it enters a final order adverse to the applicant. A
certificate of appealability m’ay issue only if the applicant has made a substa_ntial showing of the

. Forreasons stated above, the Court finds

denial of a constitutional right;-;
that defendant has not satisfied this standard. The Court therefore denies a certificate of

appealability as to its ruling on defendant’s Section 2255 motion.

IT IS THEREFORE ORDERED that defendant’s Petition F or A Writ Of Habeas Corpus
Under 28 US.C, §224|_. (Doc. #196) filed February 14, 2020, which the Court construes as a
second or successive petition under W;*is DISMISSED for lack of jurisdiction.

IT IS FURTHER ORDERED that a certificate of appéalability as to the ruling on
defendant’s Section 2255 métionris‘_.DENIED,y

<IT IS FURTHER  ORDERED that def‘endanf’s Application. To Proceed Without

Pt:_é‘paymént Of ‘Fees And Affidavit By A Prisoner (Doc. #197) filed February 14, 2020 is

- OVERRULED as moot..

- Tated this 2nd day of April, 2020 at Kansas City, Kansas.

s/ Kathryn H. Vratil

\ , 1)—(\6 : : KATHRYN H. VRATIL
: - United States District Judge




