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RICHARDSON, Circuit Judge:

This is a habeas appeal. In 2001, a South Carolina jury convicted Richard Bernard
Moore of murder, armed robbery, assault with intent to Kkill, and possession of a firearm
during the commission of a violent crime. He received a death sentence, which the South
Carolina Supreme Court upheld on direct appeal. After an extensive hearing, the state
court rejected Moore’s request for post-conviction relief based on the alleged
ineffectiveness of his trial counsel. Now, Moore petitions this Court for a writ of habeas
corpus.

Moore advances two ineffective-assistance-of-counsel claims previously rejected
by the state post-conviction court. First, Moore claims his trial counsel were deficient in
challenging the physical evidence from the crime scene. Second, he asserts his trial counsel
were deficient in presenting mitigation evidence in the penalty phase of the trial. Moore
concedes that the state court rejected both these claims, and he does not challenge the state
court’s reasoning. Rather, he argues that the district court should have reviewed his claims
de novo rather than applying the deference to state courts that is generally required by
federal habeas law. See 28 U.S.C. § 2254(d).

Moore describes a contorted path to avoid deferential review. According to Moore,
new evidence “fundamentally alters” these two ineffective-assistance-of-counsel claims so
that the federal claims he now advances are distinct, new claims. Since he did not present
these “new” claims to the state court, Moore reasons they are unexhausted and thus
defaulted. And although we are generally precluded from considering defaulted claims,

Moore argues that we must excuse his default because his state post-conviction counsel
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were ineffective. If we were to excuse his default, then we would remand to the district
court to assess his two “new” claims de novo with no deference to the state court.

We cannot follow Moore down this twisted road. The new evidence does not
fundamentally alter the heart of the two ineffective-assistance-of-counsel claims presented
to the state court. So the district court properly deferred to the state court rejection of these
claims.

Moore also advances a third ineffective-assistance-of-counsel claim. His trial
counsel did not legally challenge the prosecutor’s discretionary decision to seek the death
penalty. Moore argues that this failure constituted ineffective assistance. Moore
acknowledges he defaulted this claim by not presenting it to the state court. But he asks us
to excuse his failure to exhaust this claim. We cannot do so because Moore cannot make
a substantial showing that his trial counsel were ineffective for not challenging the
prosecutor’s decision.

. Background

A. The 1999 murder and armed robbery

In the early morning of September 16, 1999, a dealer refused to sell crack cocaine
to Moore because Moore could not pay for the drugs. In want of cash, Moore decided to
rob Nikki’s Speedy Mart in Spartanburg County, South Carolina. That morning, James
Mahoney tended the Speedy Mart counter while a customer played video poker. The store
owner kept a .45 caliber semi-automatic pistol behind the counter, and Mahoney carried a

.44 caliber handgun in his waistband for protection.
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Moore entered the Speedy Mart, walked to the cooler, and then approached the
counter. Overhearing a quarrel, the video-poker customer turned towards the counter and
saw a scuffle. Moore, holding both of Mahoney’s hands with one of his own, pointed the
.45 at the customer and ordered him not to move. Moore then fired at the customer, who
dropped to the floor and played dead. The customer then heard several gunshots while
Mahoney and Moore struggled.!

After hearing someone leave, the customer stood up and saw that Mahoney had been
shot. Although the customer dialed 911, Mahoney died within minutes from a gunshot
through the heart. Stippling around Mahoney’s chest wound signified a close-range
gunshot. Another gunshot wound, to his arm, lacked stippling and—depending on the
positioning of Mahoney’s body at the time of the shooting—may have been caused by the
same bullet.

Moore—bleeding from a .44 caliber gunshot wound to his left arm—drove not to
the hospital, but straight to his drug dealer’s home to buy crack cocaine. Moore told his
dealer that he had been shot and said, “I done something bad, and | got to go turn myself
in, and | got money.” J.A. 2675. Not wanting to get involved, the dealer refused to sell to

Moore or to drive him to the hospital.

1 Crime-scene investigators found Moore’s DNA inside the store and on the murder
weapon. Inside the store, they also found six .45 caliber casings, two lead bullet cores, and
two .45 caliber cartridges, as well as several bullet fragments consistent with having been
fired by the .45 caliber pistol. The .44 caliber pistol was fired only once, striking Moore.
It was discovered next to the victim’s body. Investigators also found a meat cleaver, which
did not belong to the store.
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As he left the drug dealer’s house, Moore accidentally crashed his truck into a
telephone pole. A sheriff’s deputy found the wreck and approached Moore, who was
bleeding profusely. As the deputy ordered him to the ground, Moore repeatedly shouted,
“ldid it, 1 did it, I give up, | give up.” J.A. 2665. A bag with $1,408 from the Speedy Mart
was in the front seat of Moore’s truck, as was an open pocketknife. And the .45 caliber
murder weapon was found discarded on a nearby highway. At the hospital, Moore claimed
to have both cocaine and alcohol in his system.

B. Moore’s trial

South Carolina prosecutors tried Moore as a capital defendant, bifurcating his trial
into guilt and sentencing phases. Though he did not testify during the trial, at the end of
the guilt phase, Moore exercised the right of capital defendants to address the jury
personally in closing argument. See S.C. Code § 16-3-28. The jury found Moore guilty of
all offenses—murder, armed robbery, assault with intent to kill, and possession of a firearm
during commission of a violent crime.

In the sentencing phase, the state presented victim-impact testimony and evidence
of Moore’s criminal history. The impact of Mahoney’s death was discussed by his father,
sister, and brother, along with coworkers and friends. On Moore’s criminal history, the
state introduced evidence of his extensive criminal activities in Michigan and South
Carolina—including unlawful possession of a weapon, an attempted breaking and entering
to steal handguns, assault and battery with attempted robbery, assault and battery of a high
and aggravated nature, and another robbery of a store clerk. In mitigation, Moore’s trial

counsel called Moore’s wife and stepson. They each pleaded for Moore’s life and testified
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that Moore was a good father. Moore chose not to address the jury at the close of the
sentencing phase.

The jury recommended a sentence of death, which the trial judge imposed in 2001.
The South Carolina Supreme Court upheld the verdict and sentence on direct appeal. State
v. Moore, 593 S.E.2d 608 (S.C. 2004).2

C. Moore’s state post-conviction relief proceedings

In state post-conviction-relief (“PCR”) proceedings begun in 2004, Moore claimed
his trial counsel were ineffective. The state court heard evidence in 2011 and found that
Moore failed to establish, under Strickland v. Washington, 466 U.S. 668 (1984), that
counsel’s representation was constitutionally deficient or that Moore was prejudiced.

The state PCR court heard testimony from Moore and found him “not credible.”
J.A. 4345. Moore testified that he entered the Speedy Mart only to purchase items. At the
counter, Moore claimed that he argued with Mahoney over change. That argument
escalated, Moore contended, when Mahoney used a racial slur, pulled out a gun, and
ordered Moore to leave the store. According to Moore, the two struggled over the gun; it

fired, then jammed; Moore gained possession of it; and as he worked to unjam it, Mahoney

2 The ruling of the South Carolina Supreme Court—not at issue—rejected two
claims about closing arguments. Moore, 593 S.E.2d at 610-12. It also conducted a
mandatory sentencing review, finding (1) the death sentence was not “imposed under the
influence of passion, prejudice, or any other arbitrary factor,” (2) “the evidence supports
the jury’s . . . finding of a statutory aggravating circumstance,” and (3) the sentence of
death was neither “excessive [n]or disproportionate to the penalty imposed in similar cases,
considering both the crime and the defendant.” S.C. Code 8§ 16-3-25(C); see Moore, 593
S.E.2d at 612.
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pulled out the second gun and shot him. He claimed that he shot Mahoney only after
Mahoney shot him—and that he did so “blindly,” shooting around a pillar behind which he
had sheltered after being shot. J.A. 3713. Moore also denied having ever intentionally
fired at the customer, claiming that the gun “went off” during the struggle with Mahoney—
despite the customer’s testimony. J.A. 3709. Moore also claimed to have shot Mahoney
from six feet away—despite the stippling around Mahoney’s wound. And, in what the
state court found “completely beyond belief,” Moore contended that he only took the
money as an afterthought when he stood over the man he had killed. J.A. 4345. Finally,
Moore asserted that, after leaving the store with the cash, he drove to his drug dealer’s
house for help bandaging his wound—not to buy crack cocaine.

Moore raised ten ineffective assistance of counsel claims before the state court, but
only two are relevant here. First, Moore claimed his counsel were ineffective for failing to
adequately investigate and rebut the state’s physical evidence (“physical-evidence claim”).
At trial, Moore’s counsel had employed a crime-scene analyst, a forensic pathologist, a
private investigator, and a mitigation investigator. During the state PCR hearing, Moore’s
counsel supported the ineffectiveness claim with testimony from a crime-scene technician,
Paul Dorman. He testified that of the six shell casings located at the crime scene, five were
found on the customer side of the counter and one on the server’s side, and he claimed that

the latter must have come from someone shooting from behind the counter.® Moore argued

3 At trial, Dorman had testified for the state as a crime-scene technician.
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that—since Mahoney was behind the counter—this testimony supported his version of the
events in which the first shot was fired while Mahoney still had the gun.* This, Moore
asserted, supported the claim that Moore shot Mahoney defensively—in the heat of
passion—after Mahoney first fired the .45 caliber handgun.

Second, Moore argued that trial counsel were ineffective for failing to present
mitigation evidence (“mitigation-evidence claim”). He claimed that counsel failed to
interview relatives and acquaintances who could testify to Moore’s good qualities,
childhood in Michigan, and struggle with addiction. In support, Moore’s PCR counsel
submitted deposition testimony from four of Moore’s aunts and uncles and two of Moore’s
brothers.

The state PCR court rejected both of these ineffective-assistance-of-counsel claims.
As to the physical-evidence claim, the court found that Moore’s trial counsel had conducted
a reasonable investigation to confront and rebut the state’s evidence. And Moore’s counsel
had made a reasonable decision not to attack the state’s physical evidence at trial. The
court also rejected the testimony offered about how or why the .45 shell casing ended up
behind the counter, concluding—as the state’s firearm examiner explained at trial—that
“there were a myriad of ways in which the fired shell casing found behind the counter could
have ended up behind the counter.” J.A. 4352. The state court also found that Moore’s

new testimony offered by Dorman was neither credible nor admissible. Moreover,

4 As Moore chose not to testify at trial, the version of the events that he testified to
during the PCR hearing—and had told trial counsel—was never before the jury.
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Moore’s experts that could have been used at trial to challenge the physical evidence shared
the opinion that Moore shot the victim from behind the counter. Introducing this opinion
would have weakened Moore’s defense and mitigation argument.

As to Moore’s mitigation-evidence claim, the state court found that trial counsel’s
testimony about the mitigation investigation (including hiring both a private investigator
and a mitigation specialist who tried to contact family members in Michigan) was credible.
In contrast, the court found that the claims by Moore’s family members in Michigan that
they would have been willing to testify at trial were “not credible given this entire record.”
J.A. 4409. And the court found that no prejudice existed because “even if [these family
members had been called to testify at trial,] there is no reasonable probability the result of
the sentencing proceeding would have been different.” J.A. 4416. See Wong v. Belmontes,
558 U.S. 15, 20 (2009) (To establish prejudice, the defendant must show ““a reasonable
probability that a competent attorney, aware of [the available mitigating evidence], would
have introduced it at sentencing,” and ‘that had the jury been confronted with this. ..
mitigating evidence, there is a reasonable probability that it would have returned with a
different sentence.’”).

The Supreme Court of South Carolina denied review in 2014, and the United States
Supreme Court denied certiorari.

D. Moore’s federal habeas petition

Moore then filed this federal habeas petition under 28 U.S.C. § 2254. Although
Moore raised eight grounds for relief, only three ineffective-assistance-of-counsel claims

are on appeal. Moore again advances his physical-evidence and mitigation-evidence
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claims. He also raises a third claim—not presented in state court—that trial counsel were
ineffective for failing to challenge the prosecutor’s discretionary decision to seek the death
penalty (“prosecutorial-discretion claim™).

In support of the physical-evidence claim, Moore sought to present new evidence
that had not been offered during the state proceedings. The new evidence included trial
counsel’s purported notes, a declaration from an expert witness with experience in
forensics and crime-scene reconstruction who was not contacted before trial, and a
declaration from a crime-scene-investigation expert, Donald Girndt, whom trial counsel
had consulted during trial preparation but ultimately decided against calling to testify.

As for the mitigation-evidence claim, Moore asserted that new evidence resulting
from an investigation of Moore’s childhood revealed the effect of the crack epidemic on
Moore’s childhood community, other details about his childhood, his good character and
struggles with addiction, and additional friends and relatives willing to testify on his behalf.

The magistrate judge—applying the statutory deferential standard of review—
recommended denying relief on all claims. Moore objected to the application of deference
to his physical-evidence and mitigation-evidence claims. According to Moore, because his
claims were not fairly presented to the state court, the claims were not exhausted, the
resulting default should be excused, and the claims must be assessed de novo without
deference to the state court’s determinations. The district court disagreed. On the physical-
evidence claim, the district court found that Moore’s claims were presented and rejected
on the merits. While the new evidence “strengthen[ed] his claim,” it did not

“fundamentally alter” the physical-evidence claim—in other words, the heart of that claim
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remained the same. J.A. 1379 (citing Gray v. Zook, 806 F.3d 783, 799 (4th Cir. 2015)).
Likewise, the district court held that Moore’s mitigation-evidence claim was presented and
adjudicated on the merits by the state PCR court.

The district court also found that Moore procedurally defaulted his new
prosecutorial-discretion claim. Because Moore failed to show “cause” for and “prejudice”
from that default, the district court refused to excuse it. J.A. 1381. We granted a certificate
of appealability on these issues.

1. Discussion

A Standard of review

Our federal system entrusts state courts with the administration of their own
criminal justice systems—a federal court may grant habeas relief to a state prisoner only
in “exceptional circumstances.” Richardson v. Branker, 668 F.3d 128, 138 (4th Cir. 2012).
Confirming that “state courts are the principal forum for asserting constitutional challenges

to state convictions,” “the basic structure of federal habeas jurisdiction” limits our review
of state convictions. Harrington v. Richter, 562 U.S. 86, 103 (2011). We generally may
entertain a prisoner’s habeas petition raising federal claims only if he has “exhausted the
remedies available in the courts of the State.” 28 U.S.C. § 2254(b)(1)(A).> And where the

state court has denied those claims “on the merits,” we must review that decision with great

® Section 2254(b)(1)(B) permits an unexhausted claim where “(i) there is an absence
of available State corrective process; or (ii) circumstances exist that render such process
ineffective to protect the rights of the applicant.”
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deference—disturbing it only if no fairminded jurist could agree. 1d. § 2254(d); see
Harrington, 562 U.S. at 103.

These exhaustion (§ 2254 (b)) and deference (8 2254(d)) requirements work together
to ensure the primacy of state-court decision-making. The former requires a prisoner to
present each claim to the state court. If he does not, and the prisoner is barred from now
raising the claim in state court, then we treat each unexhausted claim as procedurally
defaulted. See O’Sullivan v. Boerckel, 526 U.S. 838, 848 (1999); Breard v. Pruett, 134
F.3d 615, 619-20 (4th Cir. 1998). And prisoners cannot generally rely on defaulted claims.
O’Sullivan, 526 U.S. at 848.

The deference requirement for claims rejected on the merits by the state court
requires us to apply the statutorily prescribed deferential review and limits us “to the record
that was before the state court.” Cullen v. Pinholster, 563 U.S. 170, 181 (2011); see Kernan
v. Hinojosa, 136 S. Ct. 1603, 1604 (2016). So together, 88 2254(b) and 2254(d) work as
“complements” that “ensure that state court proceedings are the central process—not just
a preliminary step for a later federal habeas proceeding.” Harrington, 562 U.S. at 103; see
also Wainwright v. Sykes, 433 U.S. 72, 90 (1977).

Even so, a “narrow” exception exists for state prisoners to raise unexhausted federal
claims. Davila v. Davis, 137 S. Ct. 2058, 2068 (2017); see Martinez v. Ryan, 566 U.S. 1,
16-17 (2012). If a prisoner can show “cause” for a failure to exhaust and “prejudice” from
the alleged violation of federal law, we may excuse the procedural default. Davila, 137 S.
Ct. at 2062. Under Martinez, a prisoner may establish cause where his post-conviction

counsel was constitutionally ineffective in failing to raise and exhaust a claim of
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“ineffective assistance of trial counsel” where the State “effectively requires a defendant
to bring that claim in state postconviction proceedings rather than on direct appeal.” 1d. at
2062-63 (citing Martinez, 566 U.S. 1).6 Of course, this exception applies only if the
prisoner’s claims have, in fact, not been exhausted. Gray v. Zook, 806 F.3d 783, 798 (4th
Cir. 2015).

On appeal, Moore does not seek to overcome the deferential standard of review.
Rather, he seeks to avoid it altogether. Moore argues that all three of his ineffective-
assistance-of-counsel claims have been defaulted. But he argues that we should excuse
these defaults based on the ineffectiveness of his post-conviction counsel and remand for
the district court to assess all his claims de novo. We disagree.

B. Physical- and mitigation-evidence claims

Although Moore raised his physical- and mitigation-evidence claims in his state

PCR proceedings, he argues that new evidence so “fundamentally alters” these claims that

® Martinez provides an exception to the general rule that ineffective assistance in
state post-conviction proceedings does not qualify as “cause” to excuse a procedural
default. Davila, 137 S. Ct. at 2062 (citing Coleman v. Thompson, 501 U.S. 722 (1991)).
The Martinez exception exists because the prisoner has essentially been deprived “the
opportunity to comply with the State’s procedures and obtain an adjudication on the merits
of his claims” if at the PCR hearing (i.e., his first opportunity to claim trial counsel’s
ineffectiveness), his post-conviction counsel is also ineffective in presenting his claim
about trial counsel’s ineffectiveness. Martinez, 566 U.S. at 11-12. It only applies when
the State diminishes prisoners’ ability to file such claims, by “deliberately choosing to
move trial-ineffectiveness claims outside of the direct-appeal process, where counsel is
constitutionally guaranteed.” Id. at 13. Only in this narrow instance, “reflect[ing] an
equitable judgment[,]” is a federal habeas court warranted to excuse the procedural default
and review the claim. Id.
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they are new claims not presented to the state court by his PCR counsel. If so, then the
claims are defaulted. Moore then contends his default should be excused—and his claims
reviewed with no deference to the state court—based on his PCR counsel’s ineffectiveness
in failing to present these claims to the state court.”

To begin, we must determine whether Moore presented these claims to the state
court. A federal habeas claim has been presented to the state court when that claim remains
fundamentally the same as the one presented to the state court. In contrast, a claim has not
been presented to a state court when new evidence “fundamentally alter[s]” the “substance”
of the claim so as to make the claim a new one. Vasquez v. Hillery, 474 U.S. 254, 260
(1986); see also Gray, 806 F.3d at 799.

Moore’s physical-evidence and mitigation-evidence claims were presented in
substantially identical terms to the state court. And the legal arguments made remain
substantially the same. Even so, Moore argues that his new evidence fundamentally alters
the nature of the claim. But, so long as “the prisoner has presented the substance of his
claim to the state courts,” the presentation of additional facts does not mean that the claim

was not fairly presented. Vasquez, 474 U.S. at 258. When new evidence only elaborates

" As both parties accept this framework, we analyze it in these terms. Thus, we do
not address the argument that “Martinez’s highly circumscribed, equitable exception,”
Davila, 137 S. Ct. at 2066, does not apply here because § 2254(e)(2) provides an express
statutory directive for what is needed to hold an evidentiary hearing where “the applicant
has failed to develop the factual basis of a claim in State court proceedings.” Cf. Williams
v. Taylor, 529 U.S. 420, 440 (2000) (holding that, since the petitioner “fail[ed] to develop
the factual basis of [his] claim in state court, we must determine if the requirements in the
balance of § 2254(e)(2) are satisfied so that petitioner’s failure is excused”). This question
has not yet been presented, and we take no position on it today.
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on the evidence presented in state court, the claim is not fundamentally altered into a new,
and unexhausted, claim. See id.

We rejected an argument like Moore’s in Gray v. Zook, 806 F.3d 783 (4th Cir.
2015). There, we held that, even while new evidence “strengthened the claim,” it did not
“fundamentally alter[]” the substance of the claim. Id. at 799. Gray had argued that his
trial counsel was ineffective for failing to present evidence of his voluntary intoxication
when the crimes occurred. In the state habeas proceeding, Gray had claimed that a
particular clinical and forensic psychologist “could have provided expert testimony on
Gray’s use of PCP and other drugs.” Id. at 798. And we rejected the argument that Gray’s
new evidence in the federal habeas proceeding—including affidavits from a clinical
psychologist and a neuropharmacologist—fundamentally altered the claim, even though it
strengthened the claim. This was so because the “heart of the claim remain[ed] the same:
his trial attorneys should have done more to show how Gray’s intoxication at the time of
the crimes lessened his culpability.” Id. at 799. Without a change to the nature of the

claim, the type or quantum of evidence supporting it did not fundamentally alter the claim.®

8 In Wise v. Warden, we held that the “exhaustion doctrine is not satisfied where a
federal habeas petitioner presents evidence which was not presented to the state court and
which places his case “in a significantly different and stronger evidentiary posture than it
was when the state courts considered it.”” 839 F.2d 1030, 1033 (4th Cir. 1988) (quoting
Brown v. Estelle, 701 F.2d 494, 495 (5th Cir. 1983)). This standard is not satisfied with
new “bits of evidence” but requires “critical” evidence that makes his claim both stronger
and significantly different. Id. This is simply a different way of saying that the nature of
the claim must be fundamentally altered, not just made stronger. There, we held that direct
proof of an agreement between a key witness and the state placed Wise’s Brady claim in
this fundamentally different posture compared to the previously raised claim based on bald,
unsupported conjecture. Id. at 1034; see, e.g., Gray, 806 F.3d at 799 (“Wise stands for the

15
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As a result, the claim presented to the federal court was not new but merely an elaboration
on the claim presented to the state court.

Here, Moore’s state PCR counsel supported the physical-evidence claim with
testimony from a crime-scene technician, Paul Dorman. Dorman testified that the shell
casing found behind the counter must have come from someone firing the gun from behind
the counter. Moore’s trial counsel, Michael Morin, also testified during the PCR hearing.
He explained that before trial he retained a forensic pathologist and a crime-scene expert,
both of whom told him that they believed Moore shot the victim from the employee side
of the counter. Morin chose not to call those experts because he did not want to present
evidence to the jury that Moore shot the victim from behind the counter. Morin also
explained that, despite discussions about Moore testifying (Morin felt it was the only way
to get a jury instruction on manslaughter or self-defense), Moore refused to testify.

In an effort to show that the federal physical-evidence claim was new and not the
same claim as the one presented to the state court, Moore’s federal habeas counsel
presented a supplemental affidavit from a private forensic investigator, Robert Tressel.
Like the crime-scene technician who testified in the state PCR proceeding, Tressel relied
on the crime-scene evidence to conclude that the first shot was likely fired while Mahoney
still had the gun behind the counter. And he concluded that a live .45 caliber round on the

counter was consistent with a struggle between Moore and Mahoney for control of the

proposition that a petitioner may not support a claim in state court with ‘mere conjecture’
and subsequently provide the necessary evidentiary support for the claim on federal habeas
review.”).
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weapon. He also then drew general conclusions about the consistency between the crime
scene and Moore’s PCR testimony (testimony not presented to the trial jury). Federal
counsel also provided an affidavit from Donald Girndt, who also opined that the live .45
caliber round was consistent with a struggle. Girndt described how the stippling around
the victim’s gunshot wound showed that the shot was fired from about 18 inches away.®
This, he speculated, means that Moore could have shot the victim either over the counter
or from behind the counter.

As in Gray, this newly proffered evidence fails to change the heart of the claim and
merely strengthens the evidence presented in the state PCR hearing. There, Dorman
testified that the cartridge casing found behind the counter must have come from someone
firing the gun from behind the counter. The state PCR court determined that the testimony
was not credible—along with noting Dorman’s lack of expertise—given the many ways in
which the casing could have ended up behind the counter.

Moore’s federal counsel also argues that the state court’s rejection of the crime-
scene investigator’s testimony effectively means that, in the state PCR proceeding, Moore
offered no evidence or only “mere conjecture.” Gray, 806 F.3d at 799 (quoting Winston v.

Kelly, 592 F.3d 535, 551 (4th Cir. 2010)). As the PCR-hearing record makes clear, that is

% Other testimony (at trial and during PCR) suggested that the stippling showed that
the shot was from 12-15 inches away. J.A. 2925, 3771-72.
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not true.’® Moore presented testimony from a crime-scene investigator and forensic
pathologist, along with a description of the forensic work done by the experts retained by
trial counsel. While the state PCR court did not credit Moore’s evidence for a variety of
reasons, it was well beyond mere conjecture.

Moore’s claim that his counsel were ineffective in developing mitigation evidence
likewise fails. During the state PCR proceeding, counsel presented depositions from six
family members in Michigan to show that they could have offered mitigation testimony.
Moore’s trial counsel described the mitigation investigation, including the work of the
retained mitigation investigator, Drucy Glass, and their inability to contact family members
in Michigan (including Moore’s general refusal to assist).

In the federal habeas proceeding, Moore now seeks to rely on affidavits from other
individuals who knew Moore as a child. They would provide information about the
community in which Moore was raised (including the prevalence of drugs), along with
Moore’s drug abuse as a child and success in the classroom and on the athletic field before
he turned to robbery to support his drug habit.

But this added evidence does not fundamentally alter the mitigation-evidence claim
and render it a new claim. Instead, the new evidence serves only to bolster and expand
upon the mitigation evidence presented during the trial and the state PCR proceeding. It

does not alter the substance of the claim. As the district court explained, the “heart” of

10 The state court issued a hundred-page decision rejecting the PCR petition, and the
PCR record in the appendix spans more than a thousand pages with hundreds of pages of
transcripts.
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Moore’s state PCR claim was that his trial counsel were ineffective for failing to investigate
and present certain mitigation evidence. J.A. 1387. In particular, before the PCR court,
Moore’s claim was that his trial counsel failed to investigate into where Moore was raised,
which “would have revealed [Moore’s] good character and struggle with addiction, and
would have provided friends or relatives willing to testify on [Moore’s] behalf.” J.A. 1388.
Later, before the district court, “[t]hat claim [was] also at the heart” of Moore’s mitigation-
evidence claim. J.A. 1388. As the magistrate judge concluded, “At bottom, the claim
remains the same—nhis trial attorneys should have done more to show how Moore’s family
upbringing and his history of drug use may have played a role in Mahoney’s murder.” J.A.
1299. While the mitigation evidence strengthened Moore’s claim that trial counsel should
have done more, the evidence did not fundamentally alter the claim since “[t]he heart of
the claim remain[ed] the same.” Gray, 806 F.3d at 799.

The new evidence Moore presented in support of his physical-evidence and
mitigation-evidence claims fails to fundamentally alter the federal claims and render them
new claims that were not presented to the state court. So the district court properly applied
the statutorily mandated deferential review for claims presented to, and rejected on the
merits by, the state court.

C. Prosecutorial-discretion claim

Moore’s third claim—presented for the first time before the district court—is that

trial counsel were ineffective for failing to challenge the prosecutor’s decision to seek the

death penalty. The district court dismissed the claim. We agree with the district court that
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this claim was procedurally defaulted and that none of the exceptions to the default apply
here.

Moore seeks relief from his default under the Martinez exception because his PCR
counsel were constitutionally ineffective in failing to raise this ineffective-assistance-of-
trial-counsel claim in state court. To establish “cause” to overcome procedural default
under Martinez, a prisoner must show: (1) the underlying ineffective-assistance-of-trial-
counsel claim is “substantial”; (2) the prisoner was not represented or had ineffective
counsel during the state PCR proceeding; (3) the state PCR proceeding was the initial
review proceeding; and (4) state law required the prisoner to bring the claim in the initial-
review collateral proceeding. Trevino v. Thaler, 569 U.S. 413, 423 (2013).

Moore fails at step one. “Cause” to excuse a procedural default requires that the
attorney error amount to constitutionally ineffective assistance of counsel. Davila, 137
S. Ct. at 2062. And so the defendant’s ineffective assistance claim must be substantial—
that is, it must have “some merit” under the governing ineffective-assistance-of-counsel
standards. Martinez, 566 U.S. at 14. Thus, Moore must show that trial counsel’s
performance was so deficient as to fall below an objective standard of reasonableness. And
that deficiency must have prejudiced the defense in that there is a reasonable probability
that, but for counsel’s unprofessional errors, the result of the proceeding would have been
different. Strickland, 466 U.S. at 687-96.

Moore fails to make a substantial claim that trial counsel were deficient for failing
to raise an Eighth Amendment challenge to the prosecutor’s discretionary decision to seek

the death penalty. This case fell within South Carolina’s statutory scheme narrowing the
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use of the death penalty to murders with aggravating circumstances. See S.C. Code § 16-
3-20(C)(a)(1)-(12) (listing the statutory aggravating circumstances). And the jury found
that this case contained each of the statutory aggravating circumstances alleged by the
prosecution in S.C. Code § 16-3-20(C)(a)(1)(e) & (3)-(4) and thus recommended a
sentence of death. See J.A. 524.

In addition, as also required by statute, the South Carolina Supreme Court held that
“[Moore’s] death sentence was not the result of passion, prejudice, or any other arbitrary
factor, and the jury’s finding of aggravating circumstances is supported by the evidence.
Further, the death penalty is not excessive or disproportionate to the penalty imposed in
similar capital cases.” State v. Moore, 593 S.E.2d at 612; see S.C. Code 8§ 16-3-25(C). As
a result, Moore cannot make a substantial claim that trial counsel were constitutionally
ineffective for failing to challenge the prosecutor’s discretionary decision to seek the death
penalty. See McCleskey v. Kemp, 481 U.S. 279, 305-08 (1987). Because Moore cannot
show that his underlying ineffective-assistance claim has merit, he cannot satisfy the
requirement for “cause” under Martinez. So we must deny relief on this claim.

* * *

A defendant’s right to the effective assistance of counsel is a constitutional
cornerstone in adversarial proceedings. But state courts have the primary responsibility
for safeguarding this right in their own criminal proceedings. As a federal court, our
statutorily defined habeas review is limited, reflecting our constitutional design and respect
for states’ own sovereignty. For the reasons stated above, the district court’s dismissal of

Moore’s petition for habeas relief is
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AFFIRMED.
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF SOUTH CAROLINA
FLORENCE DIVISION

RICHARD BERNARD MOORE,
Petitioner,

VS. CIVIL ACTION NO.: 4:14-04691-MGL

BRIAN P. STIRLING, Commissioner,

South Carolina Department of Corrections,

and WILLIE D. DAVIS, Warden of Kirkland

Reception and Evaluation Center,
Respondents.

w) W W W W W W L W

ORDER ADOPTING THE REPORT AND RECOMMENDATION,
GRANTING IN PART AND DENYING IN PART
RESPONDENTS’ MOTION TO STRIKE,
GRANTING RESPONDENTS’ MOTION FOR SUMMARY JUDGMENT,
DENYING PETITIONER’S PETITION FOR WRIT OF HABEAS CORPUS,
AND DENYING PETITIONER’S MOTION FOR A HEARING AND MOTION TO STAY

. INTRODUCTION

This is a capital habeas corpus action brought under 28 U.S.C. § 2254. Petitioner
Richard Bernard Moore (“Petitioner”) filed a petition for writ of habeas corpus on August 14,
2015. ECF No. 43. On November 16, 2015, Respondents filed a motion for summary judgment,
ECF No. 57, and return and memorandum in support, ECF No. 56. On August 11, 2017,
Petitioner filed a Traverse and Memorandum of Law in opposition to summary judgment, ECF

No. 95; Respondents replied on September 1, 2017, ECF No. 104.
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On August 11, 2017, Petitioner filed a motion for hearing. ECF No. 96. Respondents
responded on September 1, 2017. ECF No. 108. On September 15, 2017, Petitioner replied.
ECF No. 116.

In addition to their reply in support of their motion for summary judgment, Respondents
filed a motion to strike on September 1, 2017. ECF No. 106. Petitioner filed a response in
opposition on September 15, 2017. ECF No. 115. On September 29, 2017, Respondents replied,
ECF No. 123, and on October 2, 2017, they filed an Amended Reply, ECF No. 125.

On September 15, 2017, Petitioner filed a motion to stay. ECF No. 117. Respondents
filed a response in opposition on September 29, 2017. ECF No. 124. On October 5, 2017,
Petitioner replied. ECF No. 130.

On December 28, 2017, the Magistrate Judge issued a Report and Recommendation
(“Report”) recommending Respondents’ motion to strike be granted in part and denied in part,
Respondents’ motion for summary judgment be granted, and Petitioner’s motion for hearing and
motion to stay be denied. ECF No. 136. On January 25, 2018, Petitioner filed objections to the
Report, ECF No. 140, to which Respondents replied on February 7, 2018, ECF No. 143. On
February 20, 2018, Respondents filed additional briefing regarding Ground Four of Petitioner’s
petition for writ of habeas corpus. ECF No. 146. Petitioner declined to file an additional reply.

Having reviewed the Report, Petitioner’s objections, Respondents’ reply and additional
briefing, the record, and the relevant case law, the Court will overrule Petitioner’s objections and
adopt the Report. The Court will thus grant in part and deny in part Respondents’ motion to
strike, grant Respondents’ motion for summary judgment, deny Petitioner’s petition for writ of

habeas corpus, and deny Petitioner’s motion for hearing and motion to stay.
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1. FACTUAL AND PROCEDURAL BACKGROUND

In his Report, the Magistrate Judge provides a thorough recitation of the factual and
procedural history in this case. That history is uncontested; the sole exception is Respondents’
noting the Report incorrectly named the attorney who represented the State during direct appeal
of the underlying case, ECF No. 143 at 10. Thus, because the pertinent history is uncontested,
the Court draws heavily from that history in the following section.

The charges in this case stem from the September 16, 1999, armed robbery
of Nikki’s, a convenience store on Highway 221 in Spartanburg. According to
Terry Hadden, an eyewitness, [Petitioner] Moore walked into Nikki’s at
approximately 3:00 a.m. and walked toward the cooler. Hadden was playing a
video poker machine, which he did routinely after working his second shift job.
Hadden heard Jamie Mahoney, the store clerk, yell “What the hell do you think
you’re doing?” Hadden turned from the poker machine to see Moore holding
both of Mahoney’s hands with one of his hands. Moore turned towards Hadden,
pointed a gun at him, and told him not to move. Moore shot at Hadden, and
Hadden fell to the floor and pretended to be dead. After several more shots were
fired, Hadden heard the doorbell to the store ring. He heard Moore’s pickup truck
and saw him drive off on Highway 221. Hadden got up and saw Mahoney lying
face down, with a gun about two inches from his hand; he then called 911.
Mahoney died within minutes from a gunshot wound through his heart. A money
bag with $1408.00 was stolen from the store.

Shortly after the incident, Deputy Bobby Rollins patrolled the vicinity
looking for the perpetrator of the crime. Approximately one and one-half miles
from the convenience store, Deputy Rollins took a right onto [a street], where he
heard a loud bang, the sound of Moore’s truck backing into a telephone pole. He
turned his lights and saw Moore sitting in the back of a pickup truck bleeding
profusely from his left arm. As Deputy Rollins ordered him to the ground, Moore
advised him, “I did it. | did it. | give up.” A blood covered money bag was
recovered from the front seat of Moore’s pick-up truck. The murder weapon, a
45 caliber automatic pistol, was found on a nearby highway shortly before
daylight.

ECF No. 136 at 2-3 (quoting State v. Moore, 593 S.E.2d 608, 609-10 (S.C. 2004)).

On January 13, 2000, the Spartanburg County, South Carolina, grand jury indicted
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Petitioner for one count of murder, one count of possession of a firearm during the commission
of a violent crime, and one count of assault with intent to kill (AWIK). Thereafter, the State
filed a Notice of Intent to Seek the Death Penalty. On October 4, 2001, the Spartanburg County
grand jury indicted Petitioner on one count of armed robbery.

Then-Circuit Court Judge Gary E. Clary presided over Petitioner’s trial. Appointed
counsel Michael Morin and R. Keith Kelly represented Petitioner. Then-Seventh Circuit
Solicitor Harold W. “Trey” Gowdy, Ill, and then-Assistant Solicitors Barry J. Barnette and
James Donald “Donnie” Willingham, 11, represented the State. On October 15, 2001, voir dire
was held, and a panel of jurors selected. Moore’s capital jury trial was held from October 18 to
October 20, 2001. On October 20, 2001, the jury returned a verdict finding Petitioner guilty on
each of the indicted offenses.

On October 22, 2001, Judge Clary presided over the sentencing phase of Petitioner’s trial
before the same jury. Judge Clary submitted the following statutory aggravating factors to the
jury:

‘That the defendant, Richard Bernard Moore, did murder James Mahoney while

in the commission of the crime or act of robbery while armed with a deadly

weapon; two, that the defendant, Richard Bernard Moore, did by his act of murder

knowingly create a great risk to more than one person in a public place by means

of a weapon or device which normally would be hazardous to the lives of more

than one person; and three, that the defendant, Richard Bernard Moore,

committed the murder of James Mahoney for himself or another for the purpose

of receiving money or a thing of monetary value.’

ECF No. 63-6 at 242:22-243:7 (quotation in original). The jury found the existence of each of

the statutory aggravating factors and recommended Petitioner be sentenced to death. Judge

Clary sentenced Petitioner to death on the murder charge, to consecutive sentences of five years
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on possession of a weapon, ten years on AWIK, and thirty years’ imprisonment on the armed
robbery charge.

Petitioner appealed. Following January 7, 2004, oral argument, the South Carolina
Supreme Court issued a published opinion on March 1, 2004, affirming Moore’s convictions and
sentences. State v. Moore, 593 S.E.2d 608 (S.C. 2004). On March 18, 2004, the Remittitur was
sent to the Spartanburg County Clerk of Court.

On March 16, 2004, Petitioner filed a counseled Petition for Stay of Execution to allow
him to pursue post-conviction relief (PCR). The State did not oppose the request. On April 7,
2004, the Supreme Court of South Carolina issued an Order granting the stay and assigning the
case to then-Circuit Court Judge Larry R. Patterson. Judge Patterson thereafter appointed
attorneys Melissa Armstrong and Kathryn Hudgins to represent Petitioner in his state PCR
proceeding; James M. Morton was later substituted for Ms. Hudgins.

On August 8, 2004, Petitioner filed an initial application for PCR. The State filed a
Return, and Petitioner filed an amended application. Judge Roger L. Couch held a hearing on
January 31 and February 3, 2011. On August 1, 2011, Judge Couch issued an Order dismissing
the application with prejudice.

Petitioner filed a counseled petition for writ of certiorari with the South Carolina
Supreme Court seeking review of the denial of his PCR application. On September 11, 2014, the
Supreme Court of South Carolina denied his petition. Petitioner filed a petition for rehearing; the
South Carolina Supreme Court denied that petition on October 24, 2014, and issued the
Remittitur to the Clerk of Court for Spartanburg County. On October 31, 2014, Petitioner filed a

petition for stay of execution with the South Carolina Supreme Court to allow him to file a
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petition for writ of certiorari with the United States Supreme Court. The South Carolina
Supreme Court denied the stay on December 12, 2014, and issued an execution notice to
Petitioner’s custodian setting Petitioner’s execution date for January 9, 2015.

In the meantime, on November 20, 2014, Petitioner filed the instant case in the United
States Court for the District of South Carolina. On December 12, 2014, Petitioner sought a stay
of execution in this Court, which the Court granted to allow him to file a petition for writ of
habeas corpus on or before August 16, 2015.

On March 23, 2015, Petitioner filed a petition for writ of certiorari with the United States
Supreme Court. The United States Supreme Court denied certiorari on June 29, 2015. Moore v.
S.C., 135 S. Ct. 2892 (2015).

On August 14, 2015, counsel filed Petitioner’s habeas petition in this Court, and, on
November 16, 2015, Respondents filed a motion for summary judgment. Petitioner subsequently
filed a successive PCR application in the Court of Common Pleas for Spartanburg County.
Petitioner then sought a motion to stay in this Court pending exhaustion of state court remedies;
the Court granted the stay on January 13, 2016. On May 11, 2017, Judge Couch issued an Order
dismissing Petitioner’s second state PCR application with prejudice. On June 23, 2017, the
Court lifted the stay in the instant case.

As detailed above, Petitioner and Respondents then filed additional briefing on the
petition for writ of habeas corpus and motion for summary judgment. In addition, Petitioner
filed a motion for hearing and motion to stay, and Respondents filed a motion to strike, all of

which have been fully briefed, and are ripe for decision.
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I11.  STANDARDS OF REVIEW

A) Habeas Corpus Review

1) Exhaustion

A habeas corpus petitioner is unable to obtain relief in federal court until he has
exhausted his remedies in state court. 28 U.S.C. 8§ 2254(b)(1)(A). “To satisfy the exhaustion
requirement, a habeas petitioner must fairly present his claim to the state’s highest court.”
Matthews v. Evatt, 105 F.3d 907, 911 (4th Cir. 1997) (overruled on other grounds by United
States v. Barnette, 644 F.3d 192 (4th Cir. 2011)). “To exhaust a claim, the petitioner must
present the state court with ‘both the operative facts and the controlling legal principles.”” Gray
v. Zook, 806 F.3d 783, 798 (4th Cir. 2015) (quoting Winston v. Kelly, 592 F.3d 535, 549 (4th Cir.
2010)).

2) Procedural Default

In general, if a state prisoner’s claims would be defaulted under state procedural rules, a
federal habeas court should not review those claims. McCarver v. Lee, 221 F.3d 583, 588 (4th
Cir. 2000). Procedural default is an affirmative defense, which is waived if not raised by a
respondent. Gray v. Netherland, 518 U.S. 152, 165-66 (1996). An exception to the general bar
against federal habeas review of procedurally defaulted state claims exists where petitioner “can
demonstrate cause for the default and actual prejudice as a result of the alleged violation of
federal law, or demonstrate that failure to consider the claims will result in a fundamental
miscarriage of justice.” Coleman v. Thompson, 501 U.S. 722, 750 (1991).

3) Deference to State Court
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A federal court may not grant a petition for habeas corpus from a petitioner in state
custody based upon a state court’s ruling unless the state court’s decision to deny the petition
either:

(1) resulted in a decision that was contrary to, or involved an unreasonable

application of, clearly established Federal law, as determined by the Supreme
Court of the United States; or

(2) resulted in a decision that was based on an unreasonable determination of the

facts in light of the evidence presented in the State court proceeding.
28 U.S.C. § 2254(d).

For a state court ruling to be contrary to federal law, the state court must “(1) arrive[] at a
conclusion opposite to that reached by [the United States Supreme Court] on a question of law,
or (2) decide[] a case differently than [the United States Supreme] Court has on a set of
materially indistinguishable facts.” Williams v. Taylor, 529 U.S. 362, 413 (2000). A state
court’s decision is an unreasonable application of federal law if the state court “identifies the
correct governing legal principle from [the United States Supreme] Court’s decisions but
unreasonably applies that principle to the facts of the prisoner’s case.” Id. For a federal court to
grant a writ of habeas corpus under the unreasonable application clause, it must conclude not
only the state court erred in applying federal law, but also the application was unreasonable. Id.
at 411. The factual findings of the state court are presumed correct, and the petitioner has the
burden of rebutting that presumption by “clear and convincing evidence.” 28 U.S.C. 8
2254(e)(1).

The standard of review is thus highly deferential. For this standard to apply, however,

the state court’s denial of the petition must have been an adjudication on the merits. See 28

U.S.C. § 2254(d). A state court has not made an adjudication on the merits when it makes its
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decision “‘on a materially incomplete record.”” Gordon v. Braxton, 780 F.3d 196, 202 (4th Cir.
2015) (quoting Kelly, 592 F.3d at 555). “A record may be materially incomplete ‘when a state
court unreasonably refuses to “permit further development of the facts” of a claim.”” Id.
(quoting Winston v. Pearson, 683 F.3d 489, 499 (4th Cir. 2012)). Where a state court’s
adjudication was based upon a materially incomplete record, it would be inappropriate for the
federal court to defer to that state court ruling because the ruling would not be an adjudication on
the merits as required for deference under 28 U.S.C. § 2254(d). Kelly, 592 F.3d at 555-56
(citations omitted).

For a claim to have been fairly presented to the state court, the petitioner must have
presented evidence in support of the claim, and the state court must have “‘reached a conclusion
as to which [fair-minded] jurists could disagree.”” Gray v. Zook, 806 F.3d at 791 (quoting
Moore v. Hardee, 723 F.3d 488, 4999 (4th Cir. 2013)).

4) Ineffective Assistance of Counsel
Defendants in criminal cases have a constitutional right to the assistance of counsel. U.S.

111

Const. amend. VI. “‘[T]he right to counsel is the right to the effective assistance of counsel.””
Strickland v. Washington, 466 U.S. 668, 686 (1984) (quoting McMann v. Richardson, 397 U.S.
759, 771 n.14 (1970)).

To prevail on a claim counsel was constitutionally ineffective, a defendant must show: 1)
“counsel’s performance was deficient,” and 2) “that the deficient performance prejudiced the
defense.” 1d. at 687. To meet the first element, a defendant must show counsel’s errors rose to a

level where counsel was not performing as required under the Constitution. Id. This is a

difficult bar to meet as “‘[t]here is a strong presumption that counsel’s conduct falls within the
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wide range of reasonable professional assistance.”” United States v. Rangel, 781 F.3d 736, 742
(4th Cir. 2015) (quoting United States v. Higgs, 663 F.3d 726, 739 (4th Cir. 2011)). To show
prejudice, “[t]lhe defendant must show that there is a reasonable probability that, but for
counsel’s unprofessional errors, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence in the outcome.”
Strickland, 466 U.S. at 694. Further, even if the result of the proceeding would have been
different, a court can grant relief under Strickland only if the result counsel obtained was
“‘fundamentally unfair or unreliable.”” Sexton v. French, 163 F.3d 874, 882 (4th Cir. 1998)
(quoting Lockhart v. Fretwell, 506 U.S. 364, 369 (1993)). In conducting a Strickland analysis, a
court may review either element first, and may cease analysis if the defendant fails to show
either element. Strickland, 466 U.S. at 697.

When the Strickland analysis is applied in the context of federal habeas, the standard of
review is even more deferential. “Establishing that a state court’s application of Strickland was
unreasonable under § 2254(d) is all the more difficult. The standards created by Strickland and§
2254(d) are both “highly deferential,” and when the two apply in tandem, review is ‘doubly’ so.”
Harrington v. Richter, 562 U.S. 86, 105 (2011) (citations omitted). “When § 2254(d) applies [in
a Strickland analysis], the question is not whether counsel’s actions were reasonable. The
question is whether there is any reasonable argument that counsel satisfied Strickland’s
deferential standard.” Id.

5) Martinez v. Ryan Standard
Because there is no constitutional right to counsel in state PCR proceedings, a habeas

petitioner cannot make an ineffective assistance of counsel claim as to such proceedings.

10
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Coleman, 501 U.S. at 752 (citations omitted). However, the Supreme Court has recognized “a
narrow exception: Inadequate assistance of counsel at initial-review-collateral proceedings may
establish cause for a prisoner’s procedural default of a claim of ineffective assistance at trial.”
Martinez v. Ryan, 566 U.S. 1, 9 (2012). More specifically:

[W]hen a State requires a prisoner to raise an ineffective-assistance-of-trial-
counsel claim in a collateral proceeding [as does South Carolina], a prisoner may
establish cause for a default of an ineffective-assistance claim in two
circumstances. The first is where the state courts did not appoint counsel in the
initial-review collateral proceeding for a claim of ineffective assistance at trial.
The second is where appointed counsel in the initial-review collateral proceeding,
where the claim should have been raised, was ineffective under the standards of

Strickland v. Washington . . . . To overcome default, a prisoner must also
demonstrate that the underlying ineffective-assistance-of-trial-counsel claim has
some merit.

Id. at 14. If the ineffective assistance of counsel claim “is insubstantial, i.e. it does not have any
merit or . . . is wholly without factual support,” the procedural default will preclude federal
habeas review. Id. at 16.

B) Summary Judgment

“The court shall grant summary judgment if the movant shows there is no genuine
dispute as to any material fact and the movant is entitled to judgment as a matter of law.” Fed.
R. Civ. P. 56(a). Summary judgment should be granted under Rule 56 when “‘the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if
any, show there is no genuine issue as to any material fact and the moving party is entitled to a
judgment as a matter of law.”” Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986)(quoting Fed.
R. Civ. P. 56(c)). A genuine issue of material fact exists “if the evidence is such that a
reasonable jury could return a verdict for the nonmoving party.” Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 248 (1986). A fact is material if it might “affect the outcome of the suit under

11
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the governing law.” Id. On a motion for summary judgment, all evidence must be viewed in the
light most favorable to the nonmoving party. Perini Corp. v. Perini Constr., Inc., 915 F.2d 121,
124 (4th Cir. 1990) (citing Pignons S.A. de Mecanique de Precision v. Polaroid Corp., 657 F.2d
482, 486 (1st Cir. 1981)).

(03] Report and Recommendation

The Magistrate Judge makes only a recommendation to this Court. The recommendation
has no presumptive weight, and the responsibility to make a final determination remains with the
court. Mathews v. Weber, 423 U.S. 261 (1976). The Court is charged with making a de novo
determination of those portions of the Report to which specific objection is made, and the Court
may accept, reject, or modify, in whole or in part, the recommendation of the Magistrate Judge,
or recommit the matter to him with instructions. 28 U.S.C. § 636(b)(1). In the absence of a
timely filed objection, a district court need not conduct a de novo review, but instead must “only
satisfy itself that there is no clear error on the face of the record in order to accept the

recommendation.” Diamond v. Colonial Life & Acc. Ins. Co., 416 F.3d 310, 315 (4th Cir.2005).

1IV.  ANALYSIS

A) Motion to Stay

Petitioner objects the Magistrate Judge erred in recommending Petitioner’s motion to stay
be denied. Petitioner claims his case should be stayed pending the United States Supreme
Court’s decision in Ayestas v. Davis, No. 16-6795 (U.S. argued October 30, 2017). According to
Petitioner, Ayestas raises the issue central to the instant case of whether the record in a habeas

action can be expanded to overcome procedural default. The Court agrees with the Magistrate
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Judge.

“[T]he power to stay proceedings is incidental to the power inherent in every court to
control the disposition of the causes on its docket with economy of time and effort for itself, for
counsel, and for litigants.” Landis v. N. Am. Co., 299 U.S. 248, 254 (1936). Deciding when a
stay is appropriate involves weighing competing interests. Id. at 254-55 (citations omitted).
These interests include whether the case upon which the stay is sought would be dispositive of
the instant case, judicial economy, public welfare, and the hardship involved in staying the case.
Id. at 255-56.

The Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA) circumscribes the
discretion of district courts to issue stays. Rhines v. Weber, 544 U.S. 269, 276 (2005). A stay in
an AEDPA case, like the instant case, must “be compatible with AEDPA’s purposes.” Id. “One
of [AEDPA’s] purposes is to ‘reduce delays in the execution of state and federal criminal
sentences, particularly in capital cases.”” Id. (quoting Woodford v. Garceau, 538 U.S. 202, 206
(2003)). AEDPA also promotes the finality of state court judgments. Id. (citing Duncan v.
Walker, 533 U.S. 167, 179 (2001)).

The question presented in Ayestas is: “Whether the Fifth Circuit erred in holding that 18
U.S.C. 8§ 3599(f) withholds ‘reasonably necessary’ resources to investigate and develop an
[ineffective assistance of counsel] claim that state habeas counsel forfeited, where the claimant’s
existing evidence does not meet the ultimate burden of proof at the time the § 3599(f) motion is
made.” Ayestas, No. 16-6795, Questions Presented, available  via:
https://www.supremecourt.gov/search.aspx?filename=/docket/docketfiles/html/public/16-

6795.html (Last accessed March 2, 2018).
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The grounds for habeas relief raised by Petitioner here do not include any claims under
18 U.S.C. § 3599(f). Accordingly, the Court holds a stay of this case pending the decision in
Ayestas is unwarranted, especially in light of the interests AEDPA was enacted to promote.

B) Petition for Writ of Habeas Corpus and Motion for Summary Judgment

Petitioner’s petition for writ of habeas corpus advances eight grounds in support. ECF
No. 43. The instant Order discusses five of those grounds in depth. Petitioner withdrew Ground
Seven before the Report was issued, ECF No. 95 at 52 n.33; thus, Ground Seven is no longer at
issue. Petitioner fails to object to the Magistrate Judge’s recommendation Respondents’ motion
for summary judgment be granted as to Grounds Two and Six; those Grounds are thus not
specifically discussed in this Order.

1) Ground One

Ground One of Petitioner’s petition alleges his trial counsel were constitutionally
ineffective for failing to adequately investigate and prepare a rebuttal to the State’s physical
evidence. ECF No. 43 at 15-17. Petitioner claims in his Traverse and Memorandum of Law in
Opposition to Summary Judgment his state PCR counsel presented an inadequately developed
Ground One argument to the South Carolina Supreme Court. Through the Martinez
investigation conducted while his federal case was stayed, Petitioner averred he had uncovered
new evidence in support of Ground One, and sought to have this Court consider the evidence.
The new evidence included trial counsel’s purported notes, ECF No. 95-1, a declaration from an
expert witness with experience in forensics and crime scene construction who was not contacted
prior to the trial, ECF No. 95-2, and a declaration from crime scene investigation expert Donald

Girndt, ECF No. 95-3, whom trial counsel had consulted but ultimately decided not to have
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testify at trial.

Petitioner objects the Magistrate Judge erred in recommending Ground One was fairly
presented to the state PCR Court and in disallowing new evidence in support of Ground One.
The Magistrate Judge suggested Petitioner’s additional evidence should not be allowed because
Ground One was previously raised and ruled upon in state Court, and because the new evidence
fails to fundamentally alter the Ground One claim. Petitioner avers Ground One was not fairly
presented because Petitioner’s state PCR counsel did not present competent evidence in support
of trial counsel’s ineffectiveness on Ground One. Petitioner further advances his new evidence
fundamentally alters Ground One, and thus should be allowed.

As noted above, the standard of review in a federal habeas proceeding is highly
deferential if the state court rendered a decision on the merits. See 28 U.S.C. § 2254(d). Further,
the factual findings of the state court are presumed correct unless Petitioner rebuts that
presumption with clear and convincing evidence. 28 U.S.C. § 2254(e)(1). Having reviewed the
record, the Court holds the state PCR court reviewed Petitioner’s Ground One on the merits.
Accordingly, this Court’s review “is limited to the record that was before the state court that
adjudicated the claim on the merits.” Cullen v. Pinholster, 563 U.S. 170, 181 (2011).

New evidence may be presented to the district court, however, where the new evidence
fundamentally alters the claim that was before the state court such that the claim was not
exhausted before the state court. See Gray v. Zook, 806 F.3d 783, 799 (4th Cir. 2015). Despite
Petitioner’s objection to the Magistrate Judge’s reliance on the Gray v. Zook standard in the
instant case, the Court agrees with the Magistrate Judge the standard is correctly applied here.

New evidence does not fundamentally alter the claim that was before the state court where “[t]he
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heart of the claim remains the same,” such that the evidence “has perhaps strengthened the claim,
but it has not ‘fundamentally altered it.”” 1d. (quotation in original).

The heart of Petitioner’s state PCR claim was trial counsel were ineffective for: 1) failing
to properly investigate and rebut the State’s physical evidence, and 2) failing to present their own
expert or evidence to rebut the State’s physical evidence, or challenge admissibility. The heart
of Petitioner’s claim before this Court is the same. Thus, even if Petitioner’s new evidence
strengthens his claim, it does not fundamentally alter the claim.

Petitioner also alleges this Court should overrule the Magistrate Judge’s finding “trial
counsel’s consultation with Donald Girndt . . . before trial discharged their duty to investigate the
physical evidence. In reaching this erroneous conclusion, the Magistrate Judge ignored Girndt’s
affidavit,” which was part of the newly presented evidence. ECF No. 140 at 9. As a preliminary
matter, the Magistrate Judge did not find trial counsel’s consultation with Girndt discharged their
duty to investigate. See ECF No. 136 at 39, 45. Rather, the Magistrate Judge noted one of the
reasons the state PCR court relied upon in dismissing Petitioner’s claim trial counsel were
ineffective for failing to retain their own crime scene expert was trial counsel retained Girndt,
and consulted with him before trial, but made the objectively reasonable decision not to call
Girndt at trial given his testimony would have harmed Petitioner’s case. 1d. Further, the
affidavit Petitioner wishes the Court to consider is new evidence, and is inappropriate for
consideration by the Court as discussed above. For those reasons, the Court declines to further
analyze this objection, and the Court will overrule Petitioner’s objections as to the Magistrate
Judge’s recommendation on Ground One.

2) Ground Three
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Ground Three of Petitioner’s petition alleges Petitioner’s trial counsel were ineffective
for failing to pursue a claim under Batson v. Kentucky, 476 U.S. 79 (1986), after the State struck
the only two African-American jurors qualified to serve on the jury. ECF No. 43 at 23-27. This
claim was presented to the state PCR Court, which rejected the claim on the merits. Petitioner
sought to raise the issue on PCR appeal, but his appellate counsel declined to do so. Petitioner
then sought to raise the issue via a pro se motion and a pro se supplemental petition for writ of
certiorari filed with the South Carolina Supreme Court; that court declined to take action on the
motion, and refused to accept the supplemental petition for filing.

Petitioner argues the Magistrate Judge erred in recommending Petitioner cannot
overcome his procedural default of Ground Three. The Magistrate Judge suggested Petitioner’s
claim was not exhausted because Petitioner’s pro se petitions to the South Carolina Supreme
Court were not properly before that court. Further, the Magistrate Judge concluded the narrow
exception in Martinez does not apply to claims of ineffective assistance of PCR appellate
counsel, and, even if Martinez did apply, Petitioner could not meet the Martinez/Strickland
standard because he could not show deficient performance or prejudice, and there was no
fundamental miscarriage of justice. Petitioner avers his pro se efforts should prevent his
appellate counsel’s failures from being held against him, Martinez should be extended to his
claim, and he can show prejudice from counsel’s failure to raise his Batson claim.

Petitioner relies on his pro se petition to the South Carolina Supreme Court to overcome
his state PCR appellate counsel’s failure to raise Ground Three before that court, and thus his
procedural default of Ground Three. The law, however, bars Petitioner’s argument. Neither the

United States nor the South Carolina Constitutions provide a right to hybrid representation. State
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v. Stuckey, 508 S.E. 2d 564, 564 (S.C. 1998) (citations omitted). Petitioner was represented by
counsel in his state PCR appeal; therefore, substantive documents filed in that appeal had to be
submitted by counsel to be properly before the South Carolina Supreme Court. See id. at 564-65
(holding pro se documents submitted by a counseled petitioner were not properly before the
court). Petitioner’s state PCR appellate counsel neglected to raise Ground Three before the
South Carolina Supreme Court; therefore, Ground Three was procedurally defaulted.

To overcome procedural default, Petitioner must show cause for the default and prejudice
from the violation of federal law alleged. Coleman, 501 U.S. at 750. Though Petitioner avers
his claim is one of ineffective assistance of trial counsel, he concedes his claim is about the
failure of state PCR appellate counsel to raise his Batson claim, not about the failure of state
PCR counsel to raise the claim. This is not the type of claim Martinez allows. Martinez is a
“narrow exception,” where “[i]Jnadequate assistance of counsel at initial-review collateral
proceedings may establish cause for a prisoner’s procedural default of a claim of ineffective
assistance at trial.” Martinez, 566 U.S. at 9. Petitioner further advances the equitable principles
underlying habeas law should allow the Martinez exception to be extended to Petitioner’s state
PCR appellate counsel’s failure to raise the Batson claim. This argument is likewise
unsupported by case law. See Davila v. Davis, 137 S. Ct. 2058 (2017) (declining to extend
Martinez to claims of ineffective assistance of appellate counsel). Because Petitioner’s claim
does not fall within the narrow Martinez exception, he fails to establish cause for the procedural
default of Ground Three.

In addition to being unable to show cause for the procedural default on Ground Three,

Petitioner fails to show prejudice. As analyzed in the Report, Petitioner’s trial counsel made a
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Batson motion when the State struck the only two African-Americans qualified to serve on the
jury. The State provided race-neutral reasons for those strikes, and Petitioner’s trial counsel
declined to challenge the State’s reasons as pretextual. The trial judge concluded the reasons for
the contested strikes were race-neutral and denied Petitioner’s Batson motion. This issue was
raised at state PCR proceedings, and the state PCR Court specifically held Petitioner had failed
to prove deficient performance or prejudice under Strickland.

Petitioner argues the Magistrate Judge ignored Petitioner’s arguments showing the
purportedly race-neutral reasons provided by the State were pretextual, and failed to address his
claims under 28 U.S.C. § 2254(d). Both those arguments are unavailing. First, having reviewed
Petitioner’s claims regarding the allegedly race-neutral reasons being pretextual, the Court agrees
with the Magistrate Judge’s recommendation: there is no prejudice here. Second, federal habeas
relief is unavailable where the claim has not been exhausted in the state’s highest court. The
Magistrate Judge here suggested, and the Court agrees, Petitioner’s Batson claim was
unexhausted, and thus correctly declined to review Petitioner’s 8§ 2254(d) claims. Because
Petitioner fails to show cause for procedural default of Ground Three, and also neglects to show
prejudice, the Court will overrule his objections to the Magistrate Judge’s recommendation on
Ground Three.

3) Ground Four

Ground Four of Petitioner’s petition claims trial counsel were ineffective for failing to
challenge the State’s decision to seek the death penalty as arbitrary and disproportionate to the
crime with which Petitioner was charged. ECF No. 43 at 27-30. The Magistrate Judge

suggested Ground Four was procedurally defaulted, and Petitioner could not meet the Martinez
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standard to overcome the procedural default because he failed to show the State engaged in
selective prosecution and, thus failed to establish his underlying ineffective assistance of trial
counsel claim was substantial. Petitioner objects his Ground Four claim was not a selective
prosecution claim. He clarifies he “does not allege that the prosecutor intentionally based his
charging decision on [Petitioner’s] or the victim Mahoney’s race [Petitioner is African-
American; Mahoney was Caucasian] but alleged the imposition of the death penalty was
arbitrary and disproportionate in his case in violation of the Eighth Amendment.” ECF No. 140
at 15. In additional briefing, Respondents aver even under an Eighth Amendment standard,
Petitioner fails to show the cause and prejudice necessary under Martinez/Strickland to overcome
his Ground Four procedural default. The Court agrees with the Magistrate Judge and
Respondents.

As a preliminary matter, a state prosecutor has largely unfettered discretion in
prosecuting his case.

In our system, so long as the prosecutor has probable cause to believe that the

accused committed an offense defined by statute, the decision whether or not to

prosecute, and what charge to file or bring before a grand jury generally rests

entirely in his discretion. Within the limits set by the legislature’s constitutionally

valid definition of chargeable offenses, “the conscious exercise of some

selectivity in enforcement is not in itself a federal constitutional violation” so long

as “the selection was [not] deliberately based upon an unjustifiable standard such

as race, religion, or other arbitrary classification.”
Bordenkircher v. Hayes, 434 U.S. 357, 364 (1978) (footnote omitted) (quoting Oyler v. Boles,
368 U.S. 448 (1962)); see also In re Richland Cty. Magistrate’s Court, 699 S.E.2d 161, 163
(S.C. 2010) (holding under South Carolina law, the prosecutor has “unfettered discretion to
prosecute,” which includes decisions about whether to prosecute, what evidence to present, and
negotiating plea bargains).
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Additionally, Petitioner has failed to submit, and the Court has been unable to find, any
case law stating the South Carolina death penalty statute is constitutionally invalid. Petitioner
also explicitly avers he is not advancing a claim the prosecutor made his charging decision based
upon race.

To the extent Petitioner claims imposing the death penalty in his case was arbitrary and
disproportionate in violation of the Eighth Amendment, that claim fails. In McCleskey v. Kemp,
481 U.S. 279 (1987), the United States Supreme Court held capital habeas petitioner McCleskey
was unable to argue his death penalty sentence was disproportionate under the Eighth
Amendment. The McCleskey court held McCleskey neglected to deny the murder at issue was
committed during a planned robbery, which was an act for which the death penalty could be
imposed under Georgia’s capital sentencing scheme. Id. at 306.

Like Georgia’s statute, South Carolina law allows for imposition of the death penalty
where a murder is committed during the course of an armed robbery. S.C. Code. Ann. § 16-3-
20(c)(1)(e). Petitioner advances his case differs from other death penalty cases because the
weapons involved were originally in the control of the victim. To the extent Petitioner seeks to
argue the murder was thus not committed during an armed robbery, his claim is foreclosed by
South Carolina law. See State v. Damon, 328 S.E.2d 628, 631 (S.C. 1985) (holding the State
need not show the aggravating circumstance came before the murder for it to be an aggravating
circumstance) (overruled on other grounds by State v. Torrence, 406 S.E.2d 315 (S.C. 1991)).
This Court is bound by the South Carolina Supreme Court’s interpretation of the South Carolina
statutory aggravating factors for imposing the death penalty. Estelle v. McGuire, 502 U.S. 62,

67-68 (1991).
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Petitioner also advances the death penalty was disproportionate and arbitrary in his case
because no death penalty case in South Carolina has similar facts to his. This argument,
likewise, fails. See McCleskey, 481 U.S. 279, 306 (1987) (Petitioner “cannot base a
constitutional claim on an argument that his case differs from other cases in which defendants
did receive the death penalty. On automatic appeal, the Georgia Supreme Court found that
McCleskey’s death sentence was not disproportionate to other death sentences imposed in the
State.”) (citation omitted). As in McCleskey, the South Carolina Supreme Court here held on
direct appeal “[Petitioner’s] death sentence was not the result of passion, prejudice, or any other
arbitrary factor, and the jury’s finding of aggravating circumstances is supported by the
evidence. Further, the death penalty is not excessive or disproportionate to the penalty imposed
in similar capital cases.” Moore, 593 S.E.2d at 612.

Finally, Petitioner argues defendants in the same circuit who committed worse crimes
than he were not sentenced to death. This claim is likewise unavailing. See McCleskey, 481
U.S. at 306-07 (“absent a showing that the Georgia capital punishment system operates in an
arbitrary and capricious manner, McCleskey cannot prove a constitutional violation by
demonstrating that other defendants who may be similarly situated did not receive the death
penalty.”). As noted above, the South Carolina death penalty statute has not been held to be
constitutionally deficient.

For the foregoing reasons, Petitioner is unable to show his claim trial counsel were
ineffective for failing to challenge the State’s decision to seek the death penalty has merit. As a
result, Petitioner is unable to demonstrate cause under Martinez to overcome procedural default

on Ground Four. Because Petitioner fails to establish cause, the Court declines to address the
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issue of prejudice. See Karsten v. Kaiser Found. Health Plan of Mid-Atl. States, Inc., 36 F.3d 8,
11 (4th Cir. 1994) ("If the first reason given is independently sufficient, then all those that follow
are surplusage; thus, the strength of the first makes all the rest dicta."). Thus, the Court will
overrule Petitioner’s objections as to Ground Four.

4) Ground Five

Ground Five of Petitioner’s petition alleges trial counsel were ineffective by failing to
adequately investigate and present mitigating evidence. ECF No. 43 at 30-35. Petitioner objects
the Magistrate Judge erred in disallowing new evidence in support of Ground Five.

The Magistrate Judge suggested Respondents could not have waived their objection to
the introduction of new evidence. The Magistrate Judge also recommended the additional
evidence should not be allowed because Ground Five was previously raised and ruled upon in
state court, and because the new evidence did not fundamentally alter the Ground Five claim.
Petitioner avers Respondents waived their objection to the introduction of new evidence.
Petitioner further advances Ground Five was not decided on the merits in state court because
Petitioner’s state PCR counsel did not present evidence in support of trial counsel’s
ineffectiveness on Ground Five, and Petitioner’s new evidence fundamentally alters Ground
Five.

As a preliminary matter, the Court agrees with the Magistrate Judge: Respondents could
not have waived procedural default. Respondents filed their motion for summary judgment and
return and memorandum in opposition to Petitioner’s petition for writ of habeas corpus on
November 16, 2015. ECF Nos. 56, 57. Approximately two months later, before Petitioner

responded to the motion for summary judgment, the Court stayed the case. ECF No. 67. The
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Court lifted the stay some seventeen months later, on June 23, 2017. ECF No. 91. Petitioner
then responded to the motion for summary judgment, providing new evidence in support of his
petition. ECF No. 95. Petitioner argued Respondents waived procedural default as to the new
evidence because they failed to argue in their return new evidence in support of Ground Five was
defaulted because it had not been presented to the state court. 1d. at 42 (citing Jones v. Sussex |
State Prison, 591 F.3d 707, 716 (4th Cir. 2010)). Respondents, however, could not, in their
November 2015 return, have waived objection to evidence newly presented in June 2017.

Petitioner’s remaining objections to the Magistrate Judge’s recommendation on Ground
Five fail for the same reasons his objections to the Magistrate Judge’s recommendation on
Ground One fail. First, federal habeas court review is highly deferential if the state court
rendered a decision on the merits, and the state court’s findings on the facts are presumed correct
unless rebutted with clear and convincing evidence. See 28 U.S.C. 8§88 2254(d)-(e)(1). Having
reviewed the record, the Court holds the state PCR court reviewed Petitioner’s Ground Five on
the merits.

When the state court adjudicated the claim on the merits, federal habeas review is
“limited to the record that was before the state court.” Cullen, 563 U.S. at 181. A district court
may, however, review new evidence where that evidence fundamentally alters the claim before
the state court such that the claim was not exhausted before the state court. See Gray v. Zook,
806 F.3d at 799. A claim is not fundamentally altered if the evidence “has perhaps strengthened
the claim,” but “[t]he heart of the claim remains the same.” 1d.

The heart of Petitioner’s state PCR claim was trial counsel were ineffective for failing to

investigate and present mitigation evidence. Specifically, Petitioner’s state PCR claim was trial
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counsel failed to conduct an investigation in Michigan, where Petitioner was raised, and that
such an investigation would have revealed Petitioner’s good character and struggle with
addiction, and would have provided friends or relatives willing to testify on Petitioner’s behalf.
That claim is also at the heart of Petitioner’s Ground Five before this Court. Assuming arguendo
Petitioner’s new evidence strengthens his claim, it does not fundamentally alter it. For the above
reasons, the Court will overrule Petitioner’s objection to the Magistrate Judge’s recommendation
on Ground Five.
5) Ground Eight

In Ground Eight of his petition, Petitioner alleges trial counsel were ineffective for failing
to object to the application of the statutory aggravating circumstances permitting the State to
seek the death penalty in his case. ECF No. 43 at 39-40. The Magistrate Judge suggested
Ground Eight is procedurally defaulted and the Court is unable to excuse the procedural default
under Martinez because Petitioner’s underlying ineffective assistance of trial counsel claim lacks
merit. Petitioner concedes the Magistrate Judge properly suggested under South Carolina law
armed robbery can be committed even when the perpetrator becomes armed during the robbery,
and armed robbery can be a statutory aggravating factor in a death penalty case even when the
robbery is not completed until after the murder. ECF No. 140 at 16. Petitioner’s sole basis for
objecting to the Magistrate Judge’s recommendation on Ground Eight is Petitioner did not form
the intent to rob until after committing the murder, thus the murder was not committed while in
the commission of a robbery, nor for the purpose of monetary gain. Id. at 16-18.

Under South Carolina law, when the State seeks the death penalty for a murder charge,

the Defendant may be sentenced to death only when one or more statutory aggravating factors is
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found beyond a reasonable doubt. S.C. Code Ann. 88 16-3-20(A)-(B). Those aggravating
factors include: (1) “[t]he murder was committed while in the commission of . .. robbery while
armed with a deadly weapon,” id. § 16-3-20(C)(a)(1)(e), and (2) “[t]he offender committed the
murder for himself or another for the purpose of receiving money or a thing of value,” id. § 16-3-
20(C)(a)(4). Moore’s state PCR counsel waived a claim based on an additional statutory
aggravating factor at the state PCR proceeding, and the PCR Court acknowledged that waiver.
ECF No. 63-9 at 73:19-74:6.

South Carolina case law precludes Petitioner’s objection as to the murder not being
committed while in the commission of a robbery. In State v. Damon, the South Carolina
Supreme Court rejected the very argument Petitioner advances here: the intent to rob came after
the murder, and thus the statutory aggravating circumstances did not apply. State v. Damon, 328
S.E.2d 628, 631 (S.C. 1985) (“The appellant contends his motive for the murders was not
robbery; that he stole the victims’ property as an afterthought. He argues, therefore, the state
could not rely on armed robbery or larceny as an aggravating circumstance. We disagree. In
South Carolina, there is no requirement that the state prove motive.”) (overruled on other
grounds by State v. Torrence, 406 S.E.2d 315 (S.C. 1991)). This Court is bound by the South
Carolina Supreme Court’s interpretation of the South Carolina statutory aggravating factors.
Estelle v. McGuire, 502 U.S. at 67-68 (“Today we reemphasize that it is not the province of a
federal habeas court to reexamine state-court determinations on state-law questions. In
conducting habeas review, a federal court is limited to deciding whether a conviction violated the
Constitution, laws, or treaties of the United States.” (citations omitted)).

Even assuming Petitioner was correct the statutory aggravating factors he contests in
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Ground Eight were improperly applied in his case, he would still fail to show prejudice arising
from trial counsel neglecting to raise the claim. At Petitioner’s trial, the jury found the existence
beyond a reasonable doubt of all three aggravating factors charged. One of those factors was:
“offender by his act of murder knowingly created a great risk of death to more than one person in
a public place by means of a weapon or device which normally would be hazardous to the lives
of more than one person.” S.C. Code Ann. § 16-3-20(C)(a)(3). When Petitioner formed the
intent to rob relative to committing the murder would have no impact on this statutory
aggravating factor, and the existence of this factor alone would be sufficient to support the
imposition of the death penalty. S.C. Code Ann. § 16-3-20(A). For the above reasons, the Court
will overrule Petitioner’s objections to the Magistrate Judge’s recommendation on Ground Eight.

C) Motion for Hearing

Petitioner objects the Magistrate Judge erred in suggesting Petitioner’s motion for
hearing be denied. Petitioner requests a hearing to show his PCR counsel were ineffective for
failing to raise Grounds One, Four, Five, Eight, and possibly Three, and to overcome procedural
default under Martinez. Petitioner notes he “assumes the Magistrate Judge recommended
denying Moore a hearing based on the finding that Grounds 1 and 5 were fairly presented to the
South Carolina courts and the remaining claims had no merit.” ECF No. 140 at 18. Because the
Magistrate Judge made incorrect recommendations on these Grounds, Petitioner argues, the
Court should grant him a hearing. 1d. As analyzed above, however, this Court agrees with the
Magistrate Judge’s recommendations. For that reason, the Court will overrule Petitioner’s

objection to the Magistrate Judge’s suggestion Petitioner’s motion for hearing be denied.
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V. CONCLUSION

In conclusion, for the reasons stated above, the Court overrules Petitioner’s objections,
adopts the Report, and incorporates it within. Accordingly, Respondents’ motion to strike, ECF
No. 106, is GRANTED IN PART, and DENIED IN PART, to allow the Court to consider the
Miller and Petty affidavits. Respondents’ motion for summary judgment, ECF No. 57, is
GRANTED, and Petitioner’s petition for writ of habeas corpus, ECF No. 43, is DENIED.
Petitioner’s motion for a hearing, ECF No. 96, and motion to stay proceedings, ECF No. 117, are

DENIED.

IT 1S SO ORDERED.

Signed this 21st day of March, 2018, in Columbia, South Carolina.

s/ Mary Geiger Lewis
MARY GEIGER LEWIS
UNITED STATES DISTRICT JUDGE
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STATE OF SOUTH CAROLINA )
) IN THE COURT OF COMMON PLEAS
COUNTY OF SPARTANBURG )
)
Richard Bernard Moore ) 2004-CP-42-2715
. o , ) e % =
) = =
Applicant, ) o =
) oy
V. ) ORDER OF DISMISSAL e
) >z
State of South Carolina, i » ——(:%
oo
Respondent. ) - o
)
This death penalty Post-Conviction Relief ( ‘{ acti is befoL e the Court pursuant to an

August 8, 2004 Application filed on behalf of the Applicant, Richard Bernard Moore (Mbore); as
amended. The Court held an evidentiary hearing into the matter on January 30, February 1 and
February 3-4, 2011, at the Spartanburg County Courthouse. Moore was present at the hearing;
and Lisa J. Armstrong and James M. Morton, Esquires, represented him. Senior Assistant
Attorney General William Edgar Salter, III, and Assistant Attorney General Anthony Mabry
represented the State. Moore testified on his own behalf at the hearing, and he presented

testimony from Mr. Mabry; George Gibson; Pete Skidmore; Wilbert Casey; Charles R. “Rusty”

P N R R

Clevenger James Aiken; olepue"l 1.. Denton: Paul Dorman; Dr. Sandra E. Conradi; and Michael

Dorothy J. Hoope‘r‘,%‘Cec’llé.l “Ho,op’cr, Arma Nell Hadiey, Maurice Moore and James A. Moore.

The State presented testimony from SuSan Porter, Esquire; R. Keith Kelly, Esquire; and the

Honorable Donme Willingham. ‘The Court now denies relief and dismisses. the Application with

prejudice for the following reasons:
1. PROCEDURAL HISTORY

//%[
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Moore is currently on death row at Lieber Correctional Institution of the South Carolina
Department of Corrections (SCDC), pursuant to commitment orders from the Spartanburg
County Clerk of Court. The Spartanburg County Grand Jury indicted him at the January 2000
term 6f court for murder, assault with intent to kill (AWIK), armed robbery and possessidn of a
firearm during the commission of a violent crime. (00-GS-42-617 through -619).

The State thereafter served notice of its intention to seek the death penalty,, The
p = il

i
T ————

Spartanburg County Grand Jury handed down another armed robbery indictment at the Ocz?_#tobeir~
) o)

e
2001 term of court. The Honorable Gary E. Clary held motions hearings in the caseren Aé;:il
=

o=

S

September 28, and October 15, 2001. , ( -C‘; N
On October 16-22, 2001, Moore received a capital jury trial, pursuant to S.C.%(iode%nnéu “
§ 16-3-20 (Supp. 2002), in front of Judge Clary. The jury convicted him of each of the indicted
offenses. Following Moore’s exercise of the twenty-four hour waiting period in § 16-3-20(B), a
sentencing proceeding was conducted in front of the same jury.
The prosecution relied upon the statutory aggravating circumstances that the murder was

committed while in the commission of rObbery;: while armed with a deadly weapon; that Moore,

by his act of murder, had knowingly created a risk of death to more than one person in a public

sentenced Moore to death. Judge Clary lmposed Lhe sentence of death for murder, and he

~sentenced Moore to five years for the weapons charge, ten years for AWIK and thirty years for
_ » R g . ,

P _
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armed robbery. Ralph Keith Kelly, Michael David Morin and Jennifer Johnson, Esquires,
represented Moore at trial. Seventh Circuit Solicitor Harold W. Gowdy, III, as well as Assistant
Solicitors James Donald Willingham, II, and Barry J. Barnette, represented the prosecution.
Artimely Notice of Appeal was served and filed. On October 16, 2003, Moore filed a
Final Brief of Appellant, in which he raised the following issues:
1. The judge erred in the guilt phase by preventing Moore from
stressing the gravity of the decision facing the jury by arguing,
“The State is seeking the death penalty on me, which means my
very life is at stake.” The judge abused his discretion by ruling

that Moore could not mention punishment, but was limited solely
to a discussion of “the testimony and evidence that has been

dOH W
[- 3Ny 1HoZ

presented.” b

: . : e E~

2. The judge erred during the sentencing phase by once again limiting £ =%
Moore’s closing argument “to the evidence that has been presented - &

and to the issues concerning the sentence imposed.” Since S.C. - F

Code Sections 16-3-20(C) and 16-3-28 afford a capital defendant
the opportunity to ask for mercy and express feelings of remorse,
this arbitrary limitation was an abuse of discretion and rendered
Moore’s purported waiver of closing argument involuntary.

The State filed a Final Brief of Respondent on September 15, 2003. It restated the issues

. . .as follows:

The trial judge did not abuse his discretion by ruling that Appellant
o could not argue “my very life is at stake” in his guilt phase closing
TOOrr T arpument becausé ‘Appellant’s’ argument 'was: not relevant to the

ot

before the guilt phase jury. ~ e

~ Appellant’s complaints about the trial judge’s .conduct of the. o1n-.

O e A T S Y N T S

i
=

L the-record waiver of Appellant’s right to make a closing argument
I IR in the sentencing phase is not properly before the Court because

there was no objection at trial. - LRI

A

" The South Carolina Supreme Court affirmed Moore’s convictions and -:death’se‘ntence:iﬁ;év »4
published decision filed on March 1, 2004. State v. Moore, 357 S.C. 458,'593 S.E.2d 608 (2004).

It sent the Remittitur to the Spartanburg County Clerk of Court on March 18, 2004. Deputy Chief

. 1/ .

('S

-
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Attorney Joseph L. Savitz, 111, of the South Carolina Office of Appellate Defense, represented
Moore on direct appeal. William Edgar Salter, 111, of the Attorney General’s Office, represented

Respondent.

‘On March 16,‘2004; Mbdre (thr'()ughv Mr. ’Dudek) p'eti‘tioh'ed the State Supreme Court for

a stay of execution. In an Order dated April 4, 2004, the Court granted a stay, pursuant to In Re
Stays of Execution in Capital Cases, it appointed the Honorable Larry R. Patterson to preside
over the case and it granted him exclusive jurisdiction over the matter. In accordance with In Re
Stays of Execution, Judge Patterson held a hearing on July 22, 1999, to determine whether Moore

- desired to pursue Post-Conviction Relief and whether he wished to have counsel appoinied. On
June 17, 2004, Judge Patterson appointed Ms. Armstrong and Kathryn Hudgins, Esquire, to
represent Moore. Mr. Morton was thereafter substituted for Ms. Hudgins.

Moore raised two allegations of ineffective assistance of counsel in his August 4, 2004,

PCR Application:

[A]  Ineffective assistance of counsel in violation of the Fifth, sixth and

Fourteenth Amendments to the United States Constitution. Counsel was »
ineffective for failing to preserve for appellate review the question of o=
- whether defendant’s waiver of his right to make a closing phase argument %
was rendered involuntary due to the trial court’s admonition to him. State

 SE2d278(1994). AR R

' .'[B] B | e_ffe:o’_tive assistance of counsel in violation of the Fifth, sixth and

‘ourteenth Amendments to the United States Constitution. Counsel failed

1

i 'an adequate investigation into evidence in mitigation. Counsel © ¢

- orperfo
. produced only two lay witnesses during the penalty phase, and presented

no expert evidence on applicant’s behalf. Eddings v. Oklahoma, 455.US

: 104 (-,1982)_=7

After Judge Patterson’s. retirement, the case was assigned to this Court. Moore submitted his -
amended allegations on December 31, 2010.
11. STATEMENT OF FACTS



Sometime between 8:00 and 10:00 p.m. on September 15, 1999, Moore went 19 the

o=

=

1

ol

residence of George Gibson, on Hillside Drive in Whitney, S.C." He asked Gibsofg[;}ft‘o gat=hi

3

some crack cocaine. Gibson, who knew Moore as “Mo,” refused because Moore d‘irdi‘ not havé

any money. Gibson also told Moore that he could not get the crack for Moore on credit: M%ei(fgre,

[

who was unemployed at the time, told Gibson he was going to work and would Eijgturn@e =

following morning. He then left. R. pp. 1245-48; 1253; 1255; 1371-72.
Meanwhile, Mr. Jamie Mahoney (the murder victim) was working the third shift at
Nikki’s Speedy Mart, a restaurant-convenience store located at the corner of Highway 221 and

California Avenue in Whitney, South Carolina. He had been employed there for over three years.

The owner of Nikki’s kept a .32 caliber pistol and a .45 caliber semi-automatic pistolA (State’s
Ex. 3) in the store for protection.2 Also, Jamie Mahoney carried a .44 caliber handgun (State’s
Ex. 1) behind his back and in his waistband for protection. However, his hands were ravaged by
arthritis and he was of slight build. (He was between 5" 7" and 5' 9" tall and weighed
approximately 145 pounds). None of his co-workers or friends had seen him ever be physically

aggressive towards anyone in lkle R pp. 1195-96; 1346-37; 1361-63; 1366-70; 1489.

Terry Hadden (the AWIK victim) was a regular customer at Nikki’s. He stopped in to eat

yf,customers around 1:15

. s Y adnee Townin d 1
a.m. Later, Jamie loaned his

partanburg County unless otherwise specified.

? Neither weapon was visible to customers: the .45 was kept under a towel by the cash register and the .44 was kept
“in Mr. Mahoney’s waistband. There was also a .32 revolver that was kept under the counter. It was not involved in
this case. ' ' : ' : DS : o '

’ _3 Mr. Hadden worked the sécondshiﬁ- at Wise Sﬁéc}ks-CQIﬁpany.,R. p.pv._lli93-94;“11_96.
g0 :
: 56a
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Otherwise, the early morning hours remained relatively uneventful, until Moore walked
into the store shortly after 3:00 am.; and it does not appear that anyone came into Nikki’s
between the time the man with a flat tire left and Moore arrived. Mr. Hadden and Moore glanced

ﬁ‘at éécﬂ other brieiﬂy when Moore first énfeféd‘. Then, Mr. Hadden turned around and continued

playing video poker. Moore went 1o a cooler and, apparently, retrieved two cans of beer. See R.

- =
pp. 1193-1205; 1309, = =
2 5

Mr. Holland testified that: ‘C;, LI

1 =

The next thing I know of anything going on in the store is when | ’g = :i—

heard Jamie say, ‘What the hell do you think you are doing?” ... = © ¢

in a loud tone of voice. ': =4 -

R. p. 1205, 11. 9-14.
Once Mr. Hadden heard this comment, he swiveled around in his chair and saw Moore
holding both of Jamie’s hands in one of Moore’s hands. Moore immediately “come around and

come up with a gun and told me not to move.” Without giving Hadden an opportunity to comply

with his directions, Moore fired the .45 caliber semi-automatic (State’s Ex. 3), which he had

ount how many were

[ T T T

exited Jamie’s right chest. Jamie also had a gunshot wound to his lower right arm, which broke

‘his right armi. R. pp. 1491-1502.



The pathologist opined that it is possible that either there were two gunshot wounds or all

of Jamie’s injuries could have been caused by a single gunshot if his body had been positioned in

w

uch a manner in which that could have occurred. He died from internal hemorrhaging caused

— -

by the wound to his torso and would have died within six to ten minutes after rec'epzmg—‘chrs e
C. C:

wound. R. pp. 1491-1502. A bullet from Jamie’s .44 caliber weapon went through Moore S Jeﬁ

r-q:-

AREaN
x4

arm. R. pp. 1380-84.
Mr. Hadden continued to play dead until he heard Moore say, “Let’s get the hell ou}:pf ::
here” and exit the store. Mr. Hadden ran out of the building after he heard Moore’s vehicle leave.
He then went back into the store, saw that his friend was dead and called 911. R. pp. 1205-13.
Before Moore left the store, he took a money bag containing $1,408.00. Although he was
profusely bleeding from a gunshot wound, he then immediately drove his pickup truck to

Gibson’s house. Along the way, he discarded the .45 caliber handgun which had his blood on it.

R. pp. 1211; 1262-64; 1267; 1312-13; 1352-54; 1466-69; 1478. When he reached Gibson’s, he

“asked for Gibson to get him some crack. Gibson refused because of the late hour. During their

412

conversatlon Moore told Gibson, “I done something bad, and 1 got to go tum myself in, and I

| ”_got money » R. pp. 1248-49. | L

Moore was obviously bleeding and ‘Gibson askéd him what Had occurred Moore told

p‘()"ssibly inju‘red, driving a loud vehicle” since this was the description of the suspect he had

1ece1ved "‘He passed by as Moore backed mto the telephone pole. Therefore, he quickly turned

) ///
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his car around, “threw all of my light in that general area” and exited his vehicle with his weapon
drawn. R. pp. 1234-38.

Moore approached Deputy Rollins with his hands in the air and ‘bleedmg,pm@ely

from his left arm. The whole time Moore was complyin'g with'Deputy Rollins’ insr;iz}lctlgi)ns "
F?i {

get on the ground, he repeatedly said, “I did it, I did it, I give up, 1 give up. ” A&”’—'-seart‘:h 0

s
— 1"

Moore’s truck resulted in the seizure of the stolen money and an open pocketkmfe« Of%ers >

y oot

faa 4
H

found Moore’s wallet in the roadway and the bloody shirt Moore had been wearing &ear
Gibson’s residence.* R. pp. 1238-40; 1311-18. Later, Moore told the emergency room nurse
that he was using alcohol and cocaine. R. pp. 137 7-78.

At the crime scene at Nikki’s, officers found the victim lying in the kitchen floor. He
was deceased, and. his right arm was bent at such a peculiar angle that it was clearly broken. In
addition to finding evidence of the victim’s blood, Moore’s blood was found across the back of
the victim’s clothing and a trail of his blood led out the front door. Also, a meat cleaver, which

’s Ex. 83), was found at the victim’s feet with

did not belong to Nikki’s Speed Shop (State
Moore S blood on-t. FU"ther officers found six shell casings, two lead bullet cores and two fired

ualstunt

# The presence of Moore’s shirt in Gibson’s yard corroborates that Moore was the person who had been in the yard

yelhno for Gibson to come outside.

7 A reasonable inference from the presence of the c]eave1 at the store and the opened pocket knife is that Moore may
have very. wel] been armed before he entered the store.. Inany event, his. er'mes were certainly premedxtated by the "
time he ﬁled at Mr Hadden who was unarmed and had not spoken to hlm : S

v - ~ 59a
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was devoted to presenting evidence related to Moore’s character.

The State presented evidence of a 1985 Michigan conviction for unlawful possession of a
weapon and a May 15. 1987, Michigan conviction (see State’s Ex. 49) for attempted breaking
and éhtéring With intent. At the ﬁnﬁe, Moore had described the crime by saying that he had

pushed open the front door of the Broadway Mark, entered the store and removed two handguns

as well as $10.00 in quarters. When later stopped by police, he managed to get away from Hem.-.’

s =

Moore spoke to David Saad (a parole and probation officer from the Michigan Dep@‘,t’tmeﬁ‘tJ of =

——

Corrections) and said that his addiction to cocaine and crack cocaine caused him to cbmmlghe ;

. crime. R. pp. 1648-57. : , - e ;: -

Michelle Crowder testified to a September 1991 incident in South Carolina, in which

g0 0l K

Moore robbed her and beat and kicked both her and her boyfriend. Her boyfriend was so badly
injured that he had to go to the hospital. R. pp. 1658-60. Valerie Wisniewski testified about a
September 13, 1991, incident in which Moore stole money from her at the Rack Room where she
was working as a cashier. R. pp. 1662-64.

Additionally, the State int’r‘odu;‘:g‘ed{_ év,idence concerning Moore’s South Carolina

convictions. On September 15, 1'9'93 ‘he was convicted of second offense DUS (92-GS-63-59),
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On August 7, 1997, he was convicted of assault and battery of a high and aggravated nature on

Ms. Sonja Harrison. R. pp. 1665-70.

9&10. Applicant maintains, as the grounds on which he bases his claims
of unlawful custody, that:

a. Trial Counsel was ineffective in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments to the United States
Constitution and federal laws, South Carolina Constitution and
South Carolina state law due to counsel's failure to object to the . ‘ '
trial court's erroneous limitation on Applicant's right to allocution/ e & .
right to address his jury at the end of the penalty phase and/or
make a plea for mercy during his penalty phase closing statement.
Counsel's failure to object to the trial court's improper admonition
to Applicant deprived Applicant of the fundamentally important
right to seek mercy from his sentencing jury, and prevented review
of this issue on direct appeal. State v. Perez, 334 S.C. 563,514
S.E.2d 754 (1999); State v. Hall, 312 S.C. 95,439 S.E.2d 278
(1994).

b. Trial Counsel was ineffective in violation of the Fifth, Sixth,
' Eighth, and Fourteenth Amendments to: the United States

Constitution and federal laws South Carohna Const1tut10n and

investigation in the staTP of M!chlgan
born and raised. Had counsel conducted Teasonable mvest1gat10n
into Am)ucams backgr ou“d *hey vvould have 1earned that

proceedmg at trlal Fauure to conduct a leasonable mvestlgatlon
into potential avenues of mitigation is conduct falling below what
" s required of trial-counsel in a capital case. Wiggins v. Smith, 539
U.S. 510 (7003) Sti lck[cmd v, Washn, gton, 466 U.S. 668 (1984)

.“] /é/ﬁ I -.F..61a..



("counsel has a duty to make reasonable investigations or to make
a reasonable decision that makes particular investigations
unnecessary.”" Id., 466 U.S. at 691); Eddings v. Oklahoma, 455
U.S. 104 (1982).

c. Applicant was denied the right to effective assistance of counsel at
both the trial and sentencing phases in violation of the Fifth, Sixth,
Eighth, and Fourteenth Amendments of the U.S. Constitution,
federal law, South Carolina State Constitution and South Carolina
law in that trial counsel failed to properly and adequately
investigate and prepare to confront and rebut the State's alleged
physical evidence, and further trial counsel failed to present its own
expert or evidence to rebut or explain such physical evidence and/or
object that ballistics and firearms and serology testimony was A
inadmissible in that it failed to meet the mandates of Daubert v.
Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and State
v. Jones, 273 S.C..723 (1979). Counsel's unreasonable omissions
denied Applicant an opportunity to show to the jury he acted in self-
defense or (sic).

This incident involved a late night shoot out in a convenience store. s
Multiple gun shots involving two guns were fired. The defendant
was wounded in the arm and chest and the victim was mortally
wounded. There is undisputed evidence that the victim owned
and/or possessed both guns involved and no evidence the defendant
possessed any gun until he wrestled one of the guns from the
~victim. There was a great deal of evidence and testimony presented
by the Solicitor regarding multiple guns, ballistics, shell casings,
< bullet jackets, bullet fragments, finger prints, trace evidence, gun[] .
shot residue, blood, blood spatter, DNA, and pathology. Much of .
» R this testimony is subject to attack on the basis of its quest1onable*
U R e adIHISSIt)lllt s bven if adm1551me the ev1dence was easny.

] “'q 7
g0 :0I WY |- 9NV 12

v1ew and opunop as to the physmal ewdence Thuq fnal counsel d1d L

tesuued as to Lhe smglc ballet havmg killed James Manoney, rather

‘than two as opined by the state, and a crime scene analyst, who

could have provided testimony concerning the likely origin of
. bullets; bullet fragments. shell casinos and oene’ral crime scene
o ﬂ/z |
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analysis, there is a reasonable probability that the guilt and/or
penalty phase would have had a different outcome. Strickland v.
Washington, supra.

o

to effective assistance of counsel-m~v101at10n of the Fifth, Sixth, .
Eighth and Fourteenth Amendments to the U.S. Constitution, the
South Carolina Constitution and South Carolina law because the
State failed to disclose material evidence to the defense concerning
State's Witness George Gibson. Brady v. Maryland, 373 U.S. 83
(1963). Alternatively, if trial counsel was aware of all of the
information set forth below about George Gibson, then trial counsel
acted unreasonably in not cross-examining Gibson as to his pending

Applicant was denied due process of law and also denied the right

et

charges and/or investigating the other witnesses at Gibson's home e =t
the night of the incident. Strickland v. Washington, infra. L Boo
02
George Gibson, a State witness had told detectives immediately r T Sh
after the shootings, in 1999, that Applicant came to Gibson's home .. R[A =

and asked him for a ride to the hospital, which Gibson refused to
do. On October 18, 2001, the first day of trial, defense counsel told
the Court that the State now had an additional statement from
Gibson. This new statement had been provided to counsel the
previous week in a summary of supplemental aggravating
circumstances notice, Gibson's new statement said that defendant
robbed and murdered the store clerk in order to buy cocaine, and
that was why Applicant showed up at Gibson's home after the
shooting, Although other witnesses were at Gibson's residence on
the night of the incident at the time of Moore's visit there, and had
talked 'to Taw ‘enforcement, defense counsel was either unaware of
these'. 'o'fher "v’vi‘tnesses which the state failed to ‘name or take

o Addltlonally, defense counsel was not informed that, at the time of e
~ his" testimony, - ‘George' Gibson was incarcerated at Allendale e
T : flfhhen aﬂr] was ]’\1‘(\11(7hf to Qnar‘mnbnro i{e) TeQﬁfV at

the so tors d1rect10n Defense counsel was never told that Mr. A
' GleO]’l was: also out on bond for a then-new ( uly 2001) pussessmn L

2000 Trafﬁc Y'ng Crack charge that was pendmg in the 7" Circuit).
: -Assummg, arguendo ‘that the State did provide the above
information to the defense about Mr. Gibson, then counsel failed to
adequately investigate this matter. Impeachment evidence related to

a critical withess, such as George Gibson, whose testimony formed
the centerplece/lynchpm of the state's case against Applicant, and
~whaose second sfatement to law enfmeement given at thc eleventh

63a



Applicant was denied due proces;

hour, became their basis for res gestae testimony, that was used to
prove a sketchy, yet overwhelmingly prejudicial, "motive" and
should have been disclosed to defense counsel. George Gibson had
substantial charges for which he faced significant prison time,
which fact, had it been known to the jury, would certainly have cast

doubt on Gibson's credibility. -State v, Mizzell, 394 S.C, 326 (2002)..

The State's nondisclosure of critical impeachment evidence against
its star witness undermines any confidence that can be had in the
jury's guilt and/or sentencing verdict(s). Brady v. Maryland, supra;
Strickland v, Washington, supra. Alternatively, if trial counsel were
aware of the information, they were ineffective in failing to use it
during cross-examination and for investigation. Strickland v,
Washington, supra.

Applicant was denied due process of law and also denied the right
to effective assistance of counsel in violation of the Fifth, Sixth,

_Eighth and Fourteenth. Amendments to the U.S. Constitution, the

South Carolina Constitution and South Carolina law because trial
counsel failed to pursue their Batson v. Kentucky, 476 U.S. 79
(1986) claim, despite the fact that Applicant's jury was exclusively
white and the state struck the only two African-Americans qualified
to serve as jurors. Applicant is African-American and the alleged
victim, James Mahoney, was Caucasian. The State's decision to
strike the only two qualified African-American jurors on the jury
panel established a prima facie case of racial discrimination. Trial
Counsel raised a Batson challenge, but later abandoned it. (Tr. P.
1137). Trial Counsel's failure to pursue and/or preserve for direct
appeal a Batson challenge was unreasonable, as the State's alleged
race-neutral 1easons for stnkmg ]urors Morrow ana Huffman were

to effective assistance. of ceunsel in: V1olat10n of the Fifth, Sixth,

Eighth and Fourteenth Amendments to the U S. COHStltutIOI‘l the

to give Jurv churge on- Volunta1y manslaughter Assuming,
arguendo, that the issue of the trial judge failing to give a voluntary
manslaughter charge was properly preserved, appellate counsel was

ineffective in failing to raise this issue on direct appeal. Applicant”

. was entitled to.a charge of vobh ntary manslauchter based on the

o o 4 /
13 B /‘/%
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facts of his case. It is undisputed that Applicant was shot by James
Mahoney and he was shot by a weapon owned by either James
Mahoney or the owner of Nikki’s Convenience Store. James
Mahoney's death was likewise the result of being shot with his own
weapon. The fact that all three firearms collected from the crime

~scene in and near: Nikki's. Convenience .Store belonged..to.either.- .. ..~ oo e o

Mahoney or the store owner establishes that: (1) Applicant entered
the store without a firearm and (2) that James Mahoney initiated
what later became a deadly gun fight.

Voluntary manslaughter is a lesser-included offense of murder.
Voluntary manslaughter is defined as an "unlawful killing of a
human being in sudden heat of passion upon sufficient legal
provocation." State v. Cole, 338 S.C. 97 (2000). The only time a
voluntary manslaughter charge should not be provided to the jury is
when there is "no evidence whatsoever tending to reduce murder to :

- voluntary manslaughter." State v. Pittman, 373 S.C. 527 (2007)..In . . % ..
Applicant's case, there was ample evidence that Mahoney was
killed as a result of a gun battle he initiated with a weapon that did
not belong to Applicant. These facts alone establish sufficient
provocation by Mahoney to entitle Applicant to a charge on
voluntary manslaughter.

Trial counsel's failure to preserve this issue or, alternatively,
appellate counsel's failure to raise it on direct appeal amounts to
ineffective assistance of counsel. Strickland v. Washington, supra.

g. Applicant was denied due process of law and also denied the right
to effective assistance of counsel in violation: of: the Fifth, Sixth,
Eighth and Fourteenth ‘Amendments to‘the 1J.S. Constitution, the
South Carolina Constitution and South Calol'ina"law because trial

told that Apphcant could be. safely housed for. the duranon of his
life. The prejudice  to Applicant stemming  from  counsel's

R T inexplicable (and seemingly eleventh hour) decision to- discard the
S only defense expert is manifest. Strickland v, Washington, supra.

h. . Applicant was denied due process of law and also denied the rlght
o to effectwe ass;stance of counsel in lelaUOl’l of the Flfth Sixth

B }%ﬁ - -



Eighth and Fourteenth Amendments to the U.S. Constitution, the
South Carolina Constitution and South Carolina law because trial
counsel failed to request a charge on the statutory mitigating
circumstance of provocation by the victim, as set forth in S.C. Code
Section 16-3-20 (c)(b)(8). Failure to request this mitigating
-.circumstance ~was .both.. deficient..and prejudicial. to. Applicant...
Counsel argued to the jury that Applicant was also a "victim," so
there is no conceivable professionally reasonable basis for not
seeking instruction to the jury that the victim's provocation could be
considered by them as a factor in mitigation of punishment. Without
such an instruction, the jury was left with no guidance to assist them
in taking into consideration the fact that Mahoney shot Applicant,

which was the whole basis of counsel's argument that Applicant = =
was a victim, too. Trial counsel's failure to request the statutory =T -
mitigator of provocation by the victim was ineffective assistance of =S
counsel. Strickland v. Washington, supra. [ﬁ l_

1. Trial Counsel was ineffective in failing to object to the State's - = ‘QQ-E_C‘
request to charge the statutory aggravating circumstance found at {2 & 23
S.C, Code Section 16-3-20(c)(3) because it was not appropriate to '_ 3 é*i

the facts of Applicant's case. Alternatively, if the trial court
correctly held that S.C. Code Section16-3-20(c)(3) is properly
applied to the facts of Applicant's case, then this code section is
unconstitutional due to its over-breadth, in that it fails to
sufficiently narrow the class of offenders who are eligible for a
death sentence.

“ South Carolina Code Section 16-3-20(c)(3) reads as follows: The
s Offender by his act of murder knowingly created a great risk of -
o i’f;death to more than one person in:a public place by means of a.

N i a2 i e BRI I CENE SN R A A ST T N A ST N A A R R A R A A R S O

an, one person,” Altematrvelv if a single-shot pistol meets thej' h '
c11terlas.of 16-3-20(c)(3), then this aggravating factor would'make: 1% = v v v o
any non- reSIde‘mal intentional shooting death occurmo near. a '

_ the leglslature 1ntended The more reasonable construction of 16-3 3-» |
“90(c)(3) Lis to apply it in ‘those few cases where an incendiary
. device, bomb or other explosive type of weapon is used to kill
peéople in a public place. To hold otherwise would violate the basic
Eighth  Amendment principle that death penalty statutes must
sufﬁcrently narrow the class of death-eligible offenders.
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Applicant either received ineffective assistance of counsel or S.C.
Code Section 16-3-20(c)(3) is unconstitutional. Strickland v.
Washington, supra, Lewis v. Jeffers, 497 U.S. 764,774 (1990).

Additionally, Moore submitted the following allegations, without objection, on January 5

(9/10j). Appellant was denied the right to effective assistance of
appellate counsel as guaranteed by the Sixth and Fourteenth
Amendments to the United States Constitution during the appellate =~
proceedings when appellate counsel failed to raise on appeal the
trial court's error in admitting the testimony of State's witnesses
George Gibson and Jeanie Smith as res gestae witnesses. These

o8 i
witnesses' testimony should not have been admitted under a res w 56!
gestae theory and, as such, the probative value of such testimony Q?:
~was substantially outweighed by its prejudicial nature. r( , ::f:
o <

(9/10k). Appellant was denied the right to effective assistance of
counsel in violation of the Sixth and Fourteenth Amendments to
the United States Constitution in that trial counsel failed to object

to the admission of testimony by State's witness Jeanie Smith in
that such testimony was inadmissible hearsay.

At the PCR hearing, Moore, through his attorneys, abandoned allegation 10(1). See Stare v.

Locklair, 341 S.C. 352, 535 S.E.2d 420 (2000) (a firearm is a “weapon or device which would
s AN

normally be hazardous: ‘tQ ktne_ _11_v¢s OI more than one person;” thus, the trial magc properly

~attorneys’

Washington, 466 U.S. 668, 688 (1984); “[E]very effort [must] be made to eliminate the distorting

effects of hindsight . . . and to evaluate the [challenged] conduct from counsel’s ‘perspective as

//“’ o
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the time.” Id at 689. “A court considering a claim of ineffective assistance must apply a ‘strong
presumption’ that counsel's representation was within the ‘wide range” of reasonable
professional assistance. Id., at 689, 104 S.Ct. 2052. The challenger's burden is to show ‘that
eonnsel made errors Lse seri(x)‘u.s‘thét ‘cvonns’el fw‘a‘s not func“[ien.ivng as the ‘c'ounsell’ ‘gnér‘anteed the )

Ciivadii m

endment.’ Id., at 687, 104 S.Ct. 2052.” Harrington v. Rlcht&f. 131

performance. Strickland, 466 U.S. at 691. To do so, he must prove “that there is a;;‘ieasoﬁiableg

(R oo Qe
- probability that, but for counsel’s unprofessional errors, the result of the proceeding\;éuld Tléwe__,{
been different. A reasonable probability is a probability sufficient to undermine confidence in the
outcome.” Id. at 694. It is insufficient to prove “that the errors had some conceivable effect on
the outcome of the proceeding.” Id at 693. Rather, “[c]ounsel's errors must be ‘so serious as to
deprive the defendant of a fair trial, a trial whose result is reliable.”” Richter, 131 S.Ct. at 787
(quoting Strickland, 466 U.S. at 687). L

Applying these principles to the _present case;: the Court finds that Moore has failed to

GRG-UNDw(:c) .

o “Unllke a later 1ev1ew1no court, the attorney observed the relevant proceedmos knew of materials 0utsxde the
record, and interacted with the client, with opposmg counsel, and with the judge. It is ‘all too tem ipting” to ‘second-
" guess counsel S assxstance after conviction or adverse sentence i [d at 787 (mtatlon ommed)

EA /2
/
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Moore first alleges that trial counsel failed to properly and adequately investigate and
prepare to confront and rebut the State's alleged physical evidence, and that counsel failed to

present its own expert or evidence to rebut or explain this physical evidence. The Court finds that

he has not proven either deficient performance or resulting prejudice.”

The Court in Strickland explained the deference owed counsel’s strategic judgments in

terms of the adequacy of the investigations supporting those judgments: A

[S]trategic choices made after thorough investigation of law and facts relevant=o
plausible options are virtually unchallengeable; and strategic choices made affer
less than complete investigation are reasonable precisely to the extent thiat
reasonable professional judgments support the limitations on investigation. (In
other words, counsel has. a duty to make reasonable investigations or to maké a
reasonable decision that makes particular investigations unnecessary. In army
ineffectiveness case, a particular decision not to investigate must be directly

assessed for reasonableness in all the circumstances, applying a heavy measure of
deference to counsel's judgments.

OIWY - 90V il

"
»
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Strickland, 466 U.S. at 690-691. See also Wiggins, 539 U.S. at 521-22.

Further, “the reasonableness of counsel’s actions may be determined or substantially

influenced by the defendant’s own statements or actions.” Strickland, 466 U.S. at 691. In

ation of the challenged

7 He also claims that “trial counsel failed to present its own expert or evidence to rebut or explain such physical

evidence and/or object that ballistics and firearms and serology testimony was inadmissible in that it failed to meet

the mandates of Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993) and State v. Jones, 273 S.C.
.123 (1979)‘” However, he. failed to preseht any evidence in support of this portion of his allegation and he did not
- address it in-his proposed Order. Therefore, the Court finds that he has abandoned this allegation. o

TR S
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Based upon the credible evidence before the Court, the Court finds that counsel’s
investigation to “prepare to confront and rebut the State's alleged physical evidence” was

h of Moore’s attorneys had a great deal of experience in trying major

felony cases when they were appointed to represent him. Aiso, Mr. Morin, who was the lead i

attorney, sought and obtained Mr. Kelly’s appointment as second chair because they had a good
— 3
g = =

working relationship. Both Mr. Morin and Mr. Kelly met with Moore on numerous},gcca@ns
lon —

Ul few )
and they had discussed his version of what had occurred. He repeatedly denied tH[éif he had

r— e

intended to rob Nikki’s went he entered the store, which was the State’s theory of the?;éaseﬁut e
et — ey L

he gave conflicting accounts about whether he used crack that night. ..o f"“ B S

The Court further finds that Mr. Morin employed the services of a forensic pathologist, a
crime scene expert and a private investigator to assist them in their efforts. Mr. Morin thought
that both were competent. He did not see the need for employing another expert and was unsure

that funding would be approved for such a request. Also, Mr. Kelly has a great deal of

experience with and knowledge of the use of firearms.

billing statement from Pete Skidmore, the investigator, reflects that Mr. Skidmore

obre*for 5.5 hours on July 2, 2001, and he reviewed the case file on J

2452001 b
Kidmore or his associate (1) prepared a list of people who need to be interviewed; (2) again |
oke to Ann Yarborough (a Nikki’s employee); (4) spoke to Lynda Byrd; (5) after repeatedly

uly: 23

unsuccessful attempts to locate and speak to Terry Hadden, interviewéd him; (6) interviewed several of Moore’s’
former co-workers; (7) attempted to locate Gibson at Perry Correctional Institution .and at Kirkland, Correctional . .. -
Institution onr October 12; 2001, and discovered that Gibson. was in the Spartanburg County. jail “waiting to be,
transported;” (8) spoke to-another potential witness; (9) met with Mr. Morin and reviewed the physical evidence;
and (10) attended trial on October 19, 2001, where he again interviewed Gibson, reviewed his statement and
ascertained that Gibson’s “answers seemed fairly consistent with report.” Counsel had a copy of the report prepared
by Mr. Clevenger, an investigator with the Solicitor’s Office (Applicant’s Ex. 25) in his file. This report was
prepared shortly after the crimes and contains hearsay evidence of some matters that were later determined to be

incorrect, : o o B /,

19 0/
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discovery’ revealed that Moore did not have a handgun on him when he entered Nikki’s and that
both the murder weapon (a .45 caliber handgun) and a .44 caliber revolver, originated with the
victim. There were a number of shots fired at the store and a number of shell casings. He had his
experts to assist him in reviewing the physical evidence and determining what the physical
evidence indicated as to the relative positions of Moore and Jamie Mahoney and__, whﬁb had

occurred. Mr. Morin did not tell his experts what Moore said had occurred. Alsog. Mr ﬂorm

reviewed the physical evidence with his crime scene expert, Donald Girndt, and he pl‘f~ v1ded-Mn =

Ine)
T ::- r'(‘?( =

Girndt with crime scene photographs. Mr. Morin met with both his pathologist and hlS %1m@6

ve

. . . . *-" fore’
scene.expert, at the same time, to discuss their findings. . - A

A .m

After counsel’s investigation was concluded, Mr. Morin did not perceive this case as
extremely complex from a factual standpoint, and he ranked it somewhere in the middle of the
cases that he had tried. His theory of defense was to attack the credibility of the State’s witnesses
and attempt to use those witnesses to demonstrate that Moore was in the heat of passion when
the shooting occurred.

The Court finds that the. ev1aence 01 Moore’s guilt was overwhelming. Terr Hadden,

<

\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\\

who was 31tt1ng JUS'[ a few feet from Moore Vvhcn Iwoore nred the first shot'at Hadden; positively

. found inside the store vo'uAtsAlde the tore__ on the murde1 weapon, on he side of the getawa

9 ThIS WOle h'we inciuded the’ xep()“tﬁ oftHe officers mvolved in thP’h ; stig ation. ’

262752
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The motive for the crime was clearly robbery. Moore went to George Gibson’s house

before the crime in search of crack cocaine. Gibson told Moore that he would not sell or give

to get money legally. —

102

Moore eventually went to the convenience store where the victim worked: wifith
e
r’T‘?

contained readily available cash that Moore could steal. Moore entered Nikki’s around rE_E:‘OO . =

e
-

I
From the evidence in the record, it is clearly inferable that Moore placed items on thé}jcoumgr

1 3

. . E‘._'
pretending to be there to purchase these.items, and then attempted to steal money from Maho_ncay,

and the store.!! Moore went behind the counter to the cash register and took the bank bag that
contained over $1,400 in cash, the video-poker money, evidencing his intent when he went into
the store. Moore’s jury heard this information.

Moore did not testify at his capital trial, but the Court viewed and heard Moore’s PCR
testimony of how and why the shooting occurred. Moore claimed that he went into the store

only to purchase the items he placed on the counter; that he and the victim got into an argument

over 11 or 12 cents; that the victim made a rac}ial_’sl'urjr_i’ the course of directing Moore to leave

I As discussed, Hadden testified at the trial that he heard James Mahoney state “What the hell are you doing?”
Hadden heard no other argument or discussion.” When Hadden ‘turned to see what was occurring, Moore had the
victims® hands in one of his hands and came up with a pistol,-pointed-it-at Hadden and told him not to move. Moore
fired a shot at Hadden. Hadden then heard an exchange of gunfire. . Hadden testified at the trial that he heard James
Mahoney. state “What the hell are you doing?” Hadden heard no other argument or discussion. When Hadden

‘turned to seeé what ‘was occurring; Moore had the victims’ hands in one of his hands and came up with a pistol,

pointed. it at Hadden and told him net to move. Moore then fired a shot.at Hadden. Hadden thereafter heard an

exchange of gunfire, as he pretended to be dead.

21 /// B
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The Court finds that as the victim lay helpless on the floor behind the counter, Moore,

who had been seriously shot in the arm by the victim in self-defense, stole the bank bag from

go behind fhé counter of the store. Moore left Nikki’s only after stealing the money-bag
2

containing the $1,400 in cash and not before doing so.

<>
juesy
o
il
—

20K W

&
Moore fled the crime-scene leaving a trail of his own DNA out of the store and inte th

ot

[y i fme 0
;:'_ wTh ; B
parking-lot. Moore bled profusely down the side of his truck as he drove away fromf{he ségne. g% '
! 2
S =X

Instead of turning right out of the parking lot of the convenience store and driving }ust a&w :,_.\

“short blocks to Spartanburg Regional Hospital and receiving emergency treatment for his serious

gunshot wound, Moore drove approximately six miles in the opposite direction. Moore did not
drive to the hospital or even to his own home, but directly to George Gibson’s house. This was
the same house where he had earlier tried to purchase crack. Only now, Moore had over $1,400
in cash with which to purchase it.

Once he arrived there, Gibson refused to sell crack to or assist Moore, not wanting to get

*‘-=1nvolved in what Moore had done. Moore then tried to back out of t‘ie dm'eway wrecked his

_ dld 1’[ ” The blood soaked money bag and money was Iecovereo i

AR N

'A

-om the' ﬁom seéat OF M

bandaging his wound. Again, the Court finds that his testimony 1s sxmply not credible given the

entire record in this case.”
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George Gibson has no medical training whatsoever. The credible evidence shows that
Gibson is a crack cocaine dealer or one who facilitates crack cocaine sales. Further, the
ltestin{ony at PCR established that when ‘one exits Nikki’s convenience store, Spartanburg
Regional Hospital is visible to one’s right, just a few blocks from Nikki’s. Although Moore was

- B3
seriously wounded, he went in the opposite direction of the hospital, travelling over $ix mifs to:

-
¥

e

. . . . L
Gibson’s house. As previously stated, the evidence of Moore’s guilt was overwhelmm'g{;

lo
Moore alleges that counsel was ineffective for not retaining and calling Fheir

-l

-pathologist to rebut the State’s evidence presented at trial and in.the sentencing phase. {Howé&ver S

LO:

as discussed, the record shows trial counsel retained a forensic pathologist to review the evidence
in the case. Specifically, counsel retained Dr. Susan McMahon, a forensic pathologist from
MUSC in Columbia, S.C. Counsel met with Dr. McMahon and his crime scene expert before
trial, together, to review their findings.

Dr. McMahon informed trial counsel that, in her opinion, Moore shot the victim while

Moore was behind the counter with the victim and a relatively short distance from the V1ct1m -

The significance of thlsop

inion is that Moore did not fatally shoot the victim in an. exchan:ge of

y. was on one side of the counter and Moore was on the customer side of

the countet.

presentation. Counsel did not want to introduce any evidence showing that Moore had fired a

shot behind the counter. The Court finds that counsel reasonably determined under Strickland not.

e 4



to present her to testify to facts that would have incriminated Moore and was inconsistent with
his version of the shooting. E.g., Prueit v. Thompson, 996 F.2d 1560, 1574 (4™ Cir. 1993)
(counsel was entitled to rely on the information he obtained from his retained experts and not

second-guess this information just because the experts he had retained and had evaluated

petitioner rendered an unfavorable or less than desirable opinion); Hendricks v. Calderon, 70

C*,
947 (9" Cir..2001) (counsel is entitled to rely on the expert(s).consulted). = .. £

5 Lo}jzm H

In an attempt to meet his burden of proving that he was prejudiced by counsel s  failu
present a pathologist at trial, Moore alleges that Dr. Sandra Conradi, the forensic pathologist his
collateral attorneys retained and had testify at the PCR hearing, could have rebutted the findings
of the State’s pathologist. The Court finds that counsel was not ineffective for failing to retain
and call Dr. Conradi at the trial for several reasons.

First, counsel is not requlred to: call a spec1ﬁc expert, such as Dr. Conradi. If counsel has

the appointment of any particuiar expert 'under’Ake 1 Oklahoma, 470 U.S. 68, 83 (1985); and the

" Constitution does not entitle a criminal defendant to the effective assistance of an expert

Wy
. Yol )
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witness). More importantly, Moore’s own expert, Dr. Conradi, further incriminated and damned
applicant Moore by her own testimony at PCR.

he victim fired first and shot him in the arm with
the .44 pistol after Mooré took the .45 pistol away from the‘victim. Moore claimed that he

retreated to a door frame approximately six feet way located directly in front of the counter and

— 3
N m

-C:

P
around an entrance door, which led to the area behind the counter, to see if Mahonei‘: was g dead::

-
This entrance door, which is different from the door frame from which Moore tes‘uﬁed heiired- P xi=
- 2 5;55
“ all'of his shots; leads to the area behind the-counter, i.e. the kitchen area.. .- . R
b

it is clear from Moore’s testimony at PCR that he allegedly shot Mahoney with one of the
bullets he fired from the door frame approximately six feet away and directly in front of the store
counter. According to Moore he saw the victim lying on the floor, wounded, after he went
through the door-way leading to the area behind the counter. Moore claimed that he then saw the
money bag and, as an after-thought, he decided to take the money-bag from behind the counter

despite his own serious wound.

" side after Moore entered the door-way to the area behind the counter. The significance of this

‘testimony 1s that it would demonstrate that Moore was not going behind the counter to see if -

e : Jﬁz 76a



Mahoney was dead. He was going behind the counter to murder Mahoney and to steal the store’s

money.

If Dr. Conradi’s opinion in this regard is accepted, and the Court accepts it as credible,

then Moore’s testimony regarding how the shooting occurred is simply not credible given the
physical evidence. More importantly, Dr. Conradi’s testimony agrees with trial counsg}t’s expert-"-
S —

G
pathologist and trial counsel’s forensic expert that the fatal shooting of the deceasecg_; victim 1

. .. . . S . o0 I
this case occurred when Moore and the victim were both in the area behind the counterzand 1§theﬁg‘“
T eme QS
R e®
kitchen area. L - Wt
= —t

. The Court. finds that if trial counsel had called Dr. Conradi to the stand, »this_d}_amggjgg_,; .
testimony would have been elicited on cross-examination by the State, as it was by the Attorney
General at PCR. It would have been devastating to Moore’s guilt phase defense and to his
mitigation presentation during the sentencing phase. Therefore, Moore cammot show any
prejudice from failing to present Dr. Conradi’s testimony. Strickland; See also Wong v.

Belmontes, 130 S.Ct. 383, 386 (2009)."?

s Moore-also alleges trial counsel was ineffective in failing to retain, their.own crime-scene

expert TheCourt disagrees. First, Moore did not meet his burden of proof on this issue because

FORE RN A S S S A S I A N S P PR

T testif

R R N R

{PERY. Therefore, this ground must be dismissed with prejudice.

ya

12 Although Belmontes involved an assessment of prejudice in the sentencing phase of a capital trial, the Court
‘makes clear that an assessment of prejudice under Strickland requires a reviewing court “to consider all the relevant
evidence that the jury would have had before it if [counsel] had pursued the different path” not just the positive
- information that counsel could have presented” through the witness(es), but alse the damaging evidence from the
" prosecution “that almost certainly would have come in with it.” /d. T Co
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Second, the record shows that trial counsel did retain its own crime-scene expert to
review the crime-scene photographs and the evidence recovered by law enforcement. The record
shows trial counsel met with this expert, Donald Gimdt, prior to trial to discuss his findings. Mr.

Girndt, who was present with counsel when Dr. McMahon stated her 'findings, agreed with Dr.

-z N
McMahon that the evidence indicated that Moore shot the victim while both he and_,the v—}etlm
were in the area behind the store’s counter. This Court finds that it was objectively r‘reaso?}%bl :
—— CL"’
"U P
trial strategy for trial counsel not to call Mr. Girndt to testify to evidence that would have fl,n!the mgfﬁ
< =

incriminated Moore or to have Girndt prepare a report with these findings; Strzckf&nd <;,ghls:x -
_ground must be dismissed with prejudice. v

Moore also alleges that trial counsel were ineffective in failing to properly cross-examine
the State’s crime-scene technician, Paul Dorman. The Court disagrees. Moore repeatedly
referred to the crime-scene technician as “the State’s expert” during the PCR merit’s hearing.
This is a misnomer. Mr. Dorman was not the State’s expert at trial or at PCR. Mr. Dorman was

called at trial as a crime scene technician, i.e. to testify about where he located particular pieces

of evidence and h1s retrleval of tne same. Moore called Mr. Dorman at the PCR hearing.

..........

the cun from' behind the' countet.

However as prev10usly set iorth I\/h Dorman was not “the State’s expert™ as M001e':'::.j

contends Rather as the nme scene techn101an he was" sunply the ‘person from the’ Sherlff Sl

Office who was des&gnated to ﬁlm the crime-scene, photograph it, and recover all of the phvsxcal
evidence found at the scene. He is not an expert in crime scehe reconstruction or ballistics, and
Vi
! ‘70/5
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Moore did not qualify him as such at the PCR merit’s hearing. (He was qualified at PCR only as

an expert in crime-scene processing). Further, Mr. Dorman, admitted at PCR that a firearms

l

the counter on the floor. The record shows the firearms expert did so testify at trial.,_,The

i0

i

forensic firearms examiner testified at trial that there were a myriad of ways in whigh thezﬁctredi"f;’
5 S

shell casing found behind the counter could have ended up behind the counter. R. pp.g_‘419-.5ﬂ. cc“

e
2 B A

. : . : LB o @l
This Court listened to Mr. Dorman’s, PCR testimony and finds that his testimany orXhis Q=
- foe ] o

| ry ange el

specific issue, i.e. how the shell casing ended up behind the counter, is not credible. Tjge reggrd

--shows that Moore struggled with the victim and items were knocked over on.the counter. There
are a myriad of ways that the shell casing could have ended up behind the counter and in the
location it was found. The shell casing could have landed on the counter and been knocked to
the floor by either Moore or Mahoney, or the shell casing could have simply bounced off the
counter and rolled onto the floor behind the counter.

Additionally, depending on the.position of the gun at the time it was fired by Moore, the

shell casing could have landed on the:floor. behind the counter. This was in essence the

testimony of the qualified ballistics expert at trial,

ind this Court finds that the ballistics experts’

(0)

distance this specific weapon would eject shéll,cas‘ings,' and in what direction it would eject shell’
28 : /;//"_ .

79a -



casings depending on the angle the gun was held when fired. Mr. Dorman’s testimony on this
issue is thus speculative. The Court finds that trial counsel was not ineffective in failing to cross-
examine him on his personal opinion regarding how the shell casing could have ended up on the

floor behind the counter because this was outside of his expertise and, by his own admigssior,sthe
wdn Lo -

firearms examiner was person qualified to testify to such matters. Therefore, Moore hasi failg to
g~ G )

T :
: e . S o lenn .
show deficient performance or prejudice in this regard. Bannister v. State, 333 S.ng@98,——509 b

S.E.2d 807 (1998) (state’s failure to object to hearsay testimony as to what anotheré{i&ﬁitn%’sg

[ e

testimony might have been does not relieve applicant of the burden of producing misﬁle }:
-.evidence in accordance with the rules of evidence).

Even if this testimony could have been admitted, this Court finds that Moore has failed to
show prejudice. Strickland. Given that (1) there are several other factors that could have
contributed to or caused the shell casing to have ended up on the floor behind the counter; (2)
Dorman’s admission that the firearms examiner was qualified person to explain how the shell
casing could have ended up behind the counter; (3) the firearms examiner testified it was

- impossible to tell how the shell casing ended up behinfd_: thew,cbur_l;tér::;..(@, the implausibility of

" “Moore’s version of the shooting; (5) Moore’s own expert, Dr. Conradi, testified that Moore

8y

fired

GROUND 10(d)

B By this ‘time_, he had taken the .45 caliber semi-automatic: from the victim, which would explain how one fired
~shell casing ended up behind the counter, 7.e., he was behind the counter when he fatally shot the victim. ©

/)
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In his Ground 10(d), Moore maintains that the State violated Brady v. Maryland, 373
U.S. 83 (1963) by failing to disclose material evidence to the defense concerning prosecution

erts that trial counsel were ineffective if they had

>
=
3
o
v 8
<
&
<
=
jus]
i
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but did not impeach Gibson with the information at issue. Moreover, he alleges that counsel were

ineffective because other witnesses were at Gibson's residence on the night of the murdeE3vhen

—

Moore went there, and these witnesses had spoken to law enforcement. Howevé;; “d%ens’é
o L <P
counsel was either unaware of these other witnesses, which the state failed to name of taker:"’;'_
T ITe {‘jg e
statements from, or had not been able to locate or interview them before trial.” For ther follc@mg;
-
reasons, the Court finds that Moore: has not established a Brady violation or that,co'ﬁns.el,“,\ﬁlasf

ineffective as urged by Moore.

1. Gibson’s statements.

First, Moore claims that the State did not disclose that Gibson had given two statements
to law enforcement, after September 16, 1999, in which he confirmed his September 16"

statement that did not mention Moore’s visit on the night of the 15™ and in which Gibson said

Ihat I\/‘Oo‘ré 'h’ad ‘come to his residence to get Glbsm to take him to the hospital but. Gibson

time of this in'ciden't,’ they indicated in here there were two specific people Who have given

statements, but apparently they have 'supplém_exﬁed their statements at some point, which I do not

- 8la



know, but apparently they have, because the summaries that they have given me had in it
information that I hadn't previously received.” R. pp. 1149-54. As discussed in Ground 10(j),
infra, he unsuccessfully argued that this evidence should be suppressed.

On direct examination, the State established that Gibson had given a statement to the
police on September the 16, 1999 in which Gibson did not mention Moore’s September 15™ visit
to Gibson’s house because Gibson “was just scared to get involved.” R. pp. 1251-52. Trial

counsel Morin thereafter cross-examined Gibson. R. pp. 1254-59.

— ™~
= 2 -

In pertinent part, counsel established the following: “?C % o
e = i
i o
Qo ;NOW, the night that this happened you went down to the police statigh, — &5t
is that right? S Ber

o E oS

o _— 0T

That morning, yes, after, you know. - = e

You gave a statement to the police.

Yes.

o0 L0 >

Didn't say anyt»‘hi’ng’ about the drugs, did you? If you need to see a copy

of it, I can give it to you.

h-

A I l_(IIOW.f U

... ...... Q.. Youdidn't say anything about it. Didn't say an thing about Steve or
FREEE A S A A A D M St £ T T e g el e e T ey 3 g

I e T L T L

A
_____ A ‘ B
‘o
A
Q

| Okay. :

s o 2



A That is why.
Q So there wasn't any reason for you to leave that part out then, was there?

A At the time I wasn't thinking about it like that, because . . . this man was
bleeding. I was concerned about it. I wasn't thinking about it like that.

Q Well, yeah. I understand.
A Okay.

Q Now, this part that you now say that you remember that's not in your
statement about the drugs, when did you first tell police or the solicitors
about that?

A About - -
-Q- -~ .About this drugs-and him wanting to get it on.the credit and that kind of. .. ...
stuff. Do you remember when you first told them about that? - 83
A A month ago. < =
o 9
o, l -
Q A month ago? S ==
I = @go
A September, I guess. = gé‘;
: -
Q Two years after this happened, is that right? - -~
A Well.
Q September of 2001 .. .7
nt the night this happened?
A About as far as a statement or anything? ‘
.k
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Q About the case itself, when you talked to somebody about your statement

or your - -

A About three days later. The investigator and the solicitor stopped by
_and asked .me, you know, and, about three or four days later, about
two or three days later, I think. In fact, it wasn't long. That was -- you

know, it was just a brief statement, a brief moment, you know, stopped by.
And then this time. That's it.

— DD
2 e
Q So when was the next time after that you talked to anybody else E,gut é’:"}J
that case? o
E;E, ———
A The 25th of December, of September rather. x5
Z B g=
Q When you came and talked to the solicitor? rr o "f:
A Yes, sir. That's when I - - yes.l A | o
Q And the time that you are talking about happened two or three days
afterward, was we any of those three solicitors that was - -
A Sir?
Q Was any of us one of those solicitors that came and talked to you two or three

days afterwards?

Really, I'm going to be honest with you. All I remember is Officer -- policeman.
He's the one | really saw, you know, because it was.hot, and.the window was up

in the car. That's who I remember talking to. Thats the only one that really I
could, you know, place his face. L e :

CD

Sohmt or’s

Mr. Gowdy called it a crack house in his own closing. When it helps him, it's a
' mack house But the fact of the matter is he never said anythmg 1o any pohce -

84a



Mr. Barnette asked him after I sat down did you ever talk to anybody after the
police, and he said, oh, yes. Somebody from the solicitor's office, an investigator,
came out there and talked to me about three days later. He didn't say one single
thing about any drugs being mentioned. But he did remember it three weeks fgo
-~ when he met-with them again. : R

50y 1102

-

What changed? Well, 18 months ago he got a charge for trafficking cragk.
Eighteen months ago. And has anything happened to that? No. That case is still

pending. But, by the way, I just remember that before Mr. Moore said he neeci:ed
help, he wanted to talk about the crack. "

201 WY

LO

R. p. 1565, 11. 2-19.

Mr. Morin then showed jurors a photograph taken from Gibson's house and showing his
view-of the roadway from-that:location; which had been introduced as. State’s Ex, 23. Morin
urged jurors that this photograph refuted Gibson’s testimony that he looked out in the street and
saw Moore laying on the ground because the photograph plainly demonstrated that Gibson’s
vision at 3:00 a.m. would have been obstructed by large bushes. Mr. Morin argued that Gibson

“is not telling the truth. He doesn't want to be involved. He doesn't want to be involved. He has

got a pending drugcharge as it is.” R. pp. 1565-66.

Gibson, Mr:Morin, Susan Porter, Esquire, and Mr. Mabry testified at the PCR hearing on-

these éliegations. Mr. Mabry, who is currently employed in the South Carolina

L

Gener:

..................................

Attorney

Sdlicitbrﬂ=.'in.,.-S_¢v:e1_.1ths‘;.:‘C;irc::uit Solicitor’s Office at the time of the murder. He had. some .

days after the murder, Mr. Mabry went to the crime scene. He then went to Gibson’s residence

 -34  %%é// | '. L |
7

85a°




along with Solicitor Gossett and the Office’s investigator, Rusty Clevenger, because this was a

death penalty case and Gibson was a potential witness. A policeman met them there.

- 2
- Gibson was not connected to the armed robbery or murder, but he later p‘fpvic@ a.
motive: Moore’s desire for crack cocaine, which was consistent with the emergq"ﬁty'l@?)m.
o
o

-

nurse’s testimony. Mr. Mabry’s instinct was that Gibson had not been truthful in his statemgnt.
f =

Mr. Mabry spoke to a family member of Gibson and then to Gibson. He commu&icate@to
i Pares

Gibson that he did not believe Gibson’s statement. However, Gibson told Mr. Mabry the same

story that he had told police on the night of the murder, i.e., that Moore had come and asked

before he left the Solicitor’s Office on January 10, 2001and he was not called to testify at trial.”*

Mr. Mabry did not recall if he took notes of this conversation. If he did, then they would
have been on his computer or in the Solicitor’s file.* He did not have any further involvement in
this case after he left the Solicitor’s Office. Neither of Moore’s trial attorneys spoke to him about
his involvement in this case. He would have written down Gibson’s statement to him if Gibson

had said that crack was involved inthe case.:

| Gibson testified that he spoke to police on the morning of September 16, 1999 and

P PR R T

ultifna_t»ely gave a stat ment,

Gibson refused. Gibson, howe that e told officers on the 16th that Moore had asked

- him to get. something for Moore. He recal ¢d members of the Solicitor’s Office coming to his

thought fhaﬁ fihey had ’come_tO* check out the scene
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and he did not recall speaking to anyone at that time: -

" He also met with the victim’s family and he may have spoken to Terry Hadden.

"* The computer was erased following the election and before he left the So'licitor’s Office in January 2001.
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.. -Gibson to .take him to.the hospital.. Mr.. Mabry.did not tell Mr, Morin about this conversation
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From September 16, 1999 until October 2001, he told officers that Moore had come to
his residence asking for help. He told Solicitor Gowdy that crack was involved in Moore’s visits

to his residence on September 15-16, 1999, because Solicitor Gowdy was the first :éf;‘ on% ask

,.’

h1m about what the * somethmg was that Moore wanted GleOH to get t01 hlm On C@ros'
c C -

examination, Gibson corroborated his trial testimony about Moore’s efforts to get»crack._fro;g;,
Cooo

him on credit on September 15, 1999, Moore’s statement that Moore was going to * WOI‘k”% the =

—

night of the 15" and Moore’s activities with him on the morning of September 16“‘.]6 goibson

admitted that his recollection of these events was better at the time of Moore’s 2001 trial.
.-Gibson’s recollection of. his criminal history at the time of the offense was somewhat

limited and confusing, and he denied his guilt of several charges for which he was convicted.

However, he recalled the March 2000 trafficking charge, as well as his arrest on July 22, 2001,

for charges of possession of crack, DUS and failure to stop. He admitted that he was incarcerated

at the time of Moore’s trial and his recollection was that this was at K.C.I. for a sixty day

sentence for third offense DUS. Gibson did not remember being interviewed by either Mr. Morin

16 Before this Court, Moore admitted that he had lost his job before: September 16, 1999. He also testified that he had
met Gibson before the crimes, that he knew that Gibson was involved in crack and that someone could get crack
from Gibson, but he denied that he went to Gibson’s to buy crack on the 15™. Also, he claimed that he had gone to
‘Gibson’s on the 16" to seek medical attention because he knew that Glbson would be awake As noted above, the
Coun doe< not find his tecnmonv credxble :



had taken a statement from Gibson but he acknowledged that the prosecution had elicited
evidence of this statement on re-direct examination of Gibson. See R. p. 1261.

Also, he would not have done anything with that statement if he had known that it was
= o :

given to Mr. Mabry. He further testified that the June 15, 2001 unsigned mEmo g/ an ~
I

investigator from the Solicitor’s Office, Applicant’s Ex. 27. would not have been Ls;hared.wfqh

rE """

X é
him. Still, he thought that it would have been helpful to know that Gibson had beeg%con%tergt
P ves S

s

«

with his account of the events in the past. Although counsel could not recall many é&ails@bogﬁ
Gibson’s record at the time of the PCR hearing, the State had provided him with a “rap” sheet for
-Gibson. -

Also, the bill from the defense investigator, Mr. Skidmore, reflects that Mr. Skidmore
attempted to locate Gibson at Perry Correctional Institution and at Kirkland Correctional
Institution on October 12, 2001. On that date, it was discovered that Gibson was in the
Spartanburg County jail “waiting to be transported.” Further, Mr. Skidmore attended trial on

October 19, 2001, where he again interviewed Gibson; he reviewed Gibson’s statement and

- ascertained that Gibson’s “answers seemed fairly consistent with report.’™

v heet” on Gibson, which

GaEEE Mr Morin noted that the defense had been given a “rap s

wev | some offenses that

owever, he did not believe that Gibson could be impe'étﬁé&f_ /it

_______________ D ar Mr. _Mor,in also

did not carry more than one year, such as a bench warrant for failure to ;

was important. Instead, he thought that the pending trafficking charge was important because -

. /,/»4/&
37 F
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even if jurors did not fully understand the statutory definition of this offense, he thought that they

would understand that it was a serious offense. Further, he had impeached Gibson with evidenc_e_

—

s pumey

that he was a drug dealer. The jury would either believe this or not. His stlate@ 1S g;)t to

13

tend to show Gibson was a possessor of drugs, not a seller. =

201 WY
3
0

Susan Porter, Esquire, testified that she was formerly employed as an A531stant Solgltor—*

in the Seventh Circuit Solicitor’s Office.!” The Court finds that her testimony is credible and
based upon her testimony finds that Gibson’s March 2000 trafficking charge was assigned to her
~10- prosecute. Ultimately, she dismissed it because two officers. involved in the case were,no . .
longer empleyed by the Spartanburg Police Department. One of these witnesses, who was
necessary to establish chain of custody, had moved to Texas and did not want to come back for
the trial. If this had been treated as a second offense trafficking, he would have been looking at
between seven and twenty years.

Respondent also introduced Respondent’s Ex. 23, case histories of Gibson with the

"7 She is currently General Counsel for SLED.

'8 Respondent’s Ex. 23 further reﬂects Gibson’s post- trial arrest for possessmn with intent to distribute (PWID)

crack on December. 15, 2003: Gibson entered a, plea to_distribution, .in connection his charge, on \Iovember _>O

7005 The Court notes this charoe ‘only because it indicates that Gibson is a crack dealer. : .
38 Y

Ny
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“A Brady violation occurs when the government fails to disclose evidence materially
favorable to the accused.” Youngblood v. West Virginia, 547 U.S. 867, 869 (2006). Evidence is
favorable if it is either exculpatory or impeaching. See, e.g., Strickler v. Greene, 527 U.S. 263,

281-82 (1999). Evidence is material if “there is a reasonable probability that, had the evﬁncgg -
& o= oo

Y
been disclosed to the defense, the result of the proceeding would have beenﬁdiffér‘fént.

€ —

=3
erea
e

Youngblood, 547 U.S. at 870 (internal quotation marks omitted); Strickler, 527 U.S. é1¥;281:(‘§‘th
term ‘Brady violation’ is sometimes used to refer to any breach of the broad obligatlgl té=
L] 2
disclose exculpatory evidence;” however, “strictly speaking, there is never a real ‘Brady
. violation’ unless the non-disclosure.was. o serious that there is a reasonable probability that the.. ... . ..

et

suppressed evidence would have produced a different verdict”). A “'showing of materiality does
not require demonstration by a preponderance of the evidence that disclosure of the suppressed
evidence would have resulted ultimately in the defendant's acquittal,” Youngblood, 547 U.S. at
870 (quoting Kyles v. Whitley, 514 U.S. 419, 434 (1995)), but only a “'showing that the

favorable evidence could reasonably be taken to.put the whole case in such a different light as to

undermine confidence in the ‘\/erdict,-:!’-?; xYéungblood, 547 U.S. at 870 (quoting Kyles, 514 U.S. at

435). The assessment of materiality 1smadem light of the entire record. United States v. Agurs,

In the present case, the Court finds that the credible evidence - from counsel, Mr. Mabry
and the trial record - is that Gibson spoke to police on the morning of September. 16" and that he -



gave a written statement that day. He did not mention Moore’s visit to his house to try and get
crack on September 15" in this statement. He also claimed that Moore came to his house on the

morning of the 16™ to get Gibson to take Moore to the hospital and again did not mentfon cf&k.
| . : oo
Gibson thereafter gave a statement to Mr. Mabry several days later that wa;‘;;jconmte

l

with the September 16" statement. He subsequently was brought to the Sohcr&)l S Ofﬁc _3'_*?;
T f» Z &‘}\_J hnd
roughly a month before trial, and he gave the statement to Solicitor Gowdy in whlch h@ﬁrs{:

CD —
disclosed that Moore had been to his house on the night of the 15" looking for crack, and that‘
Moore’s reason for returning to Gibson’s residence immediately after the murder and armed
_robbery was to purchase crack.

The Court finds that the substance of this second statement was disclosed to the defense,
but not that the second statement was given to Mr. Mabry, since it was elicited by the State and
heard by Moore’s jury at trial. The Court finds that it is unclear whether or not Applicant’s Ex.
27 reflects that Gibson gave yet another consistent statement because that document is not signed

- by anyone and because Moore did not present the author thereof at the PCR hearing.

Even assuming that it does reflect another staLemem the poun ﬂnds that Moore is stil

Ay RAICEL AL WU LAALWAL QUIVLLILL oAbl by

not entitled to relief and that Moore has failed to prove that the prosecuhon violated Brady by the

s statetent that was con ion. First,

Moore’s trial. See Respondent’s Ex. 1.

_4(j" o ,7
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Therefore, evidence of these other statements was available to counsel through means

other than the State’s disclosure of them. “[Wlhere the exculpatory information is not only
_—

. . . PN = ke
available to the defendant but also lies in a source where a reasonable defendant BALOUId:i‘laV .
c e . - . (T_V' b
looked, a defendant is not entitled to the benefit of the Brady doctrine.” United States. W“"?son ™
"' e e

‘)wﬂ;

Pl

901 F.2d 378, 381 (4" Cir. 1990) (Government did not have obligation to dlSClOSB alle%dlymﬁﬂ

£V

o

exculpatory testimony of witness whom defendant was free to question and would nat,urallyiavem
~< &

interviewed in preparation for trial); see also United States v. Hicks, 848 F.2d 1, 4 (1* Cir.1988)

(Government need not disclose details of a witness' grand jury testimony when defendant is

.aware of the grand jury witness and has access to interview that witness and have the witness -

testify at trial); United States v. Grossman, 843 F.2d 78, 85 (2™ Cir.1988) (concluding that no
Brady violation occurred when defendant “ ‘knew or should have known the essential facts
permitting him to take advantage of any exculpatory information’ )."

More importantly, in light of the entire record, Agurs, 427 U.S. at 112, the Court finds

that there cannot be a Brady violation because Moore has failed to demonstrate the materiality of

33}

showing that the favorable evidence could reasonably_. be taken to

SRR IR L The Courtfinds: that the present case is thus distinguishable from Riddle-v: Ozmint, 369 S.C. 39 44 1631 SiE.2d
‘70 73 (2006) =-where the Court rejected the State S, argument that 1mpeach1n0 1nformat10n w1th respect to an-

officers and investigators in the days before the trial,” /d. Here, however, Gibson was a collateral ‘witness. Also, the .
defense was obviously aware that Gibson was incarcerated and knew where he was located. Moreover, Mr.
Skidmore had, in fact, interviewed him during trial. Thus, this Court finds that counsel could have learned details
about -other statements GleOl’l had . given ‘and his criminal history that could be used for 1mpeachment m “this,

Qtatement The -Supreme Court found that it was umeahstlc to requlre netmoner and his attornevs to 1e1nterv1ew all

- interview. - : S IR _' SR S e
41 o % 92



Further, one of the two allegedly undisclosed statements was, in fact, disclosed to the defense:

his statement to Mr. Mabry several days after the murder. The fact that there was no disclosure

I
-
effectively use it for impeachment purposes, as demonstrated. See State v. Kennerly; 33115.C

l ',} -‘;—; ™

442, 453, 503 S.E.2d 214, 220 (Ct.App.1998); Sheppard v. State, 357 S.C. 646, 660, \594 $E. 2&,@ =
462, 470 (2004) (finding no Brady violation when defense counsel was glve;n w1t§ess sc:
statements in time for cross-examination, and, thus, there was not a reasonable probability the
outcome of the trial would have been different had the statements beer;lhdi_sql’c_)ggd prior to tual) |
Additionally, there was overwhelming evidence establishing that Moore was guilty of
murder, assault with intent to kill (AWIK), armed robbery and possession of a firearm during the
commission of a violent crime as noted from the facts presented in a previous section. Any
impeachment of Gibson does nothing to impeach or otherwise lessen the impact of Hadden’s

eyewitness testimony.”® Given the strength of his identification of Moore and the physical

evidence \,1rcumstant1ahy f‘orroboratmg it, Moore cannot prove that the undisclosed statement

 cross- exam1nat10n pe’n’mtte‘d‘ exposes the July to facts - sufﬁment to evaluate the witness’.

credibility and “enables delense counsel to establish a record from which he can properly ar gue

why the witness is less than reliable™).-

1

74

2 yndeed. Moore does not challenge ide'nt-ity inPCR. - WL/ o .
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Further, the Court rejects Moore’s alternative argument that counsel’s cross-examination
and impeachment of Gibson was ineffective because the existence of the June 2001 statement

was not presented to the jury. The Court finds that counsel’s performance was not deﬁc,lent,a,nd ,

that counsel’s chosen manner for impeaching Gibson was objectively reasonalile ul_ﬁer
= e

e
T

Strickland. “[D]ecisions whether to engage in cross-examination and if so to what ext@aﬁ;t and-in

what manner, are . . . strategic in nature” and will not support an ineffective a351stance claﬁ

United States v. Nersesian, 824 F.2d 1294, 3121 (2™ Cir. 1987); see also Hunt v. Nuz‘h»57 P?od — "‘
1327, 1333 (4™ Cir.1995) (refusing to indulge in a "grading of the quality of counsel's cross-
examination"); Sallie v. North Carolina, 587 F.2d 636, 640 (4.“1 Cir. 1978).

“In hindsight, there are few, if any, cross-examinations that could not be improved upon.
If that were the standard of constitutional effectiveness, few would be the counsel whose
performance would pass muster.” Willis v. United States, 87 F.3d 1004, 1006 (8" Cir. 1996).
The extent of examination and cross-examination of witnesses is an area of trial tactics left to the
discretion of counsel. Yarrington v. Davies, 779 F.Supp. 1304, 1308 (D. Kan. 1991), aff'd, 992

F.2d 1077 (10" Cir. 1993\

43

U.S. at 689.
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More importantly, the Court finds that he cannot show any prejudice resulting from
counsel’s alleged errors because, for the same reasons that he has not established materiality

m@fa )

under Brawy, he cannot prove that “[c]ounsel’s errors [w ere} so serious as to dep

,;
Ed

'—s
=

v Y

H
i

fair trlal a trial whose result is rel1able  Richter, 131 S.Ct. at 787 (quoting Strickland

l~&ﬂ

at 687).!

2. Gibson’s pending charges.

e Ly 1’1 i h ﬂl
A ?;T
(@)
(@)
w

80 0l WY

Moore further alleges that the State failed to disclose that Gibson “was lncarcerated at

Allendale Correctional Institution and was brought to Spartanburg to testify at the solicitor's

- direction: Defense counsel was-never told that Mr. Gibson was-also out.on.bond.for a July 2001..

possession of crack arrest, although the State had informed counsel of Gibson's 2000 trafficking
in crack charge that was still pending at the time of Moore’s trial.” The Court finds that there is
no Brady violation and that Moore has alternatively failed to establish either deficient
performance or prejudice under Strickland.

Initially, the Court finds that there was no violation of Brady because the prosecution had

& Unhke th]S Court s analy51s for alleoed B] ady v1olatxons see: Kyles sup;a the ‘Court w1ll not ag gregate any of
" Moore’s ineffectiveness claims and perform a “cumulative prejudice” analysis because every ineffective assistance
" ¢laim must be analyzed individually. While it is perfectly logical to consider the ‘cumulative effect of failing to

disclose evidence under Brady, since the determination to be made is whether non-disclosure of evidence deprived

the defendant of due process, id, 514 U.S. 419 (1985), the Court finds that the same is not true when focusing upon
. whether trial counsel rendered ineffective assistanice of counsel. Moreover, the Court’ finds that alleged errors, which |

are not unconstitutional individually, simply cannot be added together to create a constitutional violation. See Fzsher
v. Angelone, 163 F.3d 835, 852-53 (4”‘Cn 1998); United States . Stewalt 20 F:3d911,917-18 (8“’ Cir. 1994)

44
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about all of Gibson’s pending charges. See Wilson, 901 F.2d at 381; see also Hicks, 848 F.2d at

4. Contra Riddle, 369 S.C. at 44, 631 S.E.2d at 73. =

e
s

W 1102

More importantly, in light of the entire record, Agurs, 427 U.S. at 112, the Cfmrt imds
i
that there cannot be a Brady violation because Moore has failed to demonstrate the mat:é:fialit;of E
o =
the suppressed evidence. See Youngblood, 547 U.S. at 870; Kyles, 514 U.S. at 435 Agﬁl

Gibson was a collateral witness, rather than an eyewitness such as in Riddle. Also, his credlblfpy

was thoroughly assailed by defense counsel, through cross-examination and closing argument.

Further, counsel utilized the pending trafficking charge to impeach Gibson. His credibility was
-.thoroughly impeached.

Thus, he cannot show materiality for any supposed non-disclosure. Additionally, as noted
earlier, there was overwhelming evidence establishing that Moore was guilty of murder, assault
with intent to kill (AWIK), armed robbery and possession of a firearm during the commission of
a violent crime.

Nor has vMoore proven ineffectiveness in counsel’s handling of Gibson on cross-

eAammatlon lhe Court first Imds that counsel’s perf01mance was not deﬁcie_ﬁ; and_thatv '

require’ counsel to raise every conceivable issue or pursue every avenue of inquiry. Rather,

counsel is required only to excrcise normal skill, judgment, and diligence. Here, counsel did

”'.4.5 | ﬂi‘)
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cross-examine and thoroughly impeach Mr. Gibson - just not in the manner that Moore ang his
et S

collateral attorneys suggest that he should have. This does not show deficient perfom%"nceéldej

: « . : : . rr,
Strickland because “[t]here are countless ways to provide effective assistance in any given_tase
=

I

Even the best criminal defense atfbrnéys wdﬁld not defend a particulaf client in the game %}Ey’gg
Strickland, 466 U.S. at 689. * g_, - )

More importantly, the Court finds that he cannot show any prejudice resulting from
counsel’s alleged errors because, for the same reasons that he has not established materiality
under Brady, he cannot prove that “[c]ounsel's errors [were] ‘so serious as to deprive [him] of a
fair trial, a trial whose result is.reliable.”” Richter, 131 S.Ct. at 787 (quoting Strickland, 466 U.S.

at 687).

3. Counsel’s failure to present other witnesses who were at Gibson’s residence
on September 15-16, 1999.

The Court likewise rejects Moore’s claim that counsel was ineffective in failing to

investigate the other persons who were present at Gibson’s house and present these individuals

was deficient because the Co

murder before returning to Gibson’

The Court finds that the reasonableness of counsel’s performance on this allegation

ovetails into the reasons for the Court finding that Moore cannot show prejudice on this claim..

v-'/// 974



The only witness that Moore presented in support of this allegation was Wilbert Casey. Casey
testified that he is Gibson’s friend and that he was present at Gibson’s residence on September

O~
16, 1999. Moore, who had been shot, came there and someone told him that he neec%d to§o to:

the hospital. Four or five people were there at the time. =) G;’
E.'

Casey only saw Moore once that evening. Further, he admitted that he was ~h1gh g;the;upéﬁ

= c“)E;-{
time and did not remember a lot. However, he stated that he had known Gibson for ro@hl f
8 =

twenty-five years; and he confirmed both that Gibson sold crack and that Gibson’s residence was
a gathering place to smoke crack. He further corroborated that Moore had asked for Gibson on
_his visit to Gibson’s house.. He.did not overhéar any conversation between Moore and Gibson
and his only knowledge of the conversation was based upon what Gibson told him.

There is no prejudice from counsel’s failure to present Casey’s testimony, which is
cumulative to and would have corroborated Gibson’s trial testimony. It was not trial counsel’s
job to corroborate the Gibson’s testimony and the State’s theory of why the murder and armed

robbery occurred. Indeed, the absence of prejudice is demonstrated by the claim in the first part

evidence circumstantially corroborating it. Given-theistrength of his identiﬂcation of Moore and
~ the physical evidence circumstantially corroborating it, Moore cannot prove a reasoriable

' 98a



probability of a different result but for counsel’s failure to present Casey. See Strickland, 466

U.S. at 694. See also Richter, 131 S.Ct. at 787

—e (=]
GROUND 10(e) - = -
inn R =% y
Moore alleges that counsel were ineffective because trial counsel failed to pufSue their
f-::‘ -
Batson v. Kentucky, 476 U.S. 79 (1986) claim, where Moore’s jury was exclusively \E@hite;ﬁle -

State struck the only two African-Americans qualified to serve as jurors; and the State’;s- faciglly = -

=4
race-neutral reasons for striking the two African-American jurors were allegedly pretext. The
Court finds that this claim lacks merit.

-In the course of jury selection, the State struck white jurors Joyce.Smythe (# 251); Debra. .
Perkins (# 213), Charles Kent (# 145) and alternate Edward Huffman (# 132). It struck African-
American jurors Joyce Morrow (# 191) and Douglas Alexander (# 2). R. pp. 1134; 1765.%

Following jury selection, trial counsel Morin made a Batson motion, noting that the State

had struck the only two qualified African-American jurors. R. pp. 1134-35. Solicitor Gowdy

. explained that the State struck Ms. Morrow because she had withheld information aboui her

“cr‘iminalc record. The Solicitor observed that but for his initial misunde_rstanding- about how the

gomg to be an issue

in thls case, if the victim was armed.” Moreover, she was a school teache1 Who initially wanted

2 TheJ ky selec tion i‘ept reflects that the State first struck juror mel et then st uck_;ux ors Mor TOW, Aiexanaex o
- Perkins, Kent and a]temate]uror Huffman, in that order: R. p. 1765 - :

S



to be switched to another term, and “only when she was confronted with the fact that she would
miss her vacation did she opt to stay.” He indicated that the State only wanted petit jurors who

wanted to serve. The principle reason for striking her, however was “the with_'ﬁbldi% of:

alias did we begin to get any truthful responses.” R. p. 1135, 1. 22-p. 1136, 1. 10. f

R =
The State struck juror Alexander because the Seventh Circuit SOllCItQI’S (ﬁiceﬂﬂ
i o w{

prosecuted Mr. Alexander’s son for murder. In fact, Solicitor Gowdy ‘s recollection waé that Mr.~
Alexander was the only juror who had a child incarcerated for murder This is the same reason
. that.the State struck Mr. Huffman, a white alternate juror,.who likewise had a close family
member prosecuted for murder. Solicitor Gowdy explained that “Mr. Moore is also somebody's
son. And we did not want a juror who had recently had a son sent to prison . . . for the charge of
murder.” Although this was the primary reason for striking him, Solicitor Gowdy stated that his
notes reflected that Mr. Alexander had misunderstood a question from the trial judge and he was
the only juror who misunderstood that question. R. p. 1136, 1. 11-p. 1137, L 7.

The triala sjud'gef-;ga've trial counsel an opportunity to show that the prosecution’s _stated .

Mr Morln and Mr. KeHy, it's my understanding that you have accepted those
reasons. I do find, by the way, that they are race neutral reasons, and, as such, .
-these strlkes were not just pretext And, as such, the motion is denied.

o . WM ouy o
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R. p. 1137, 1 15-p. 1138, L. 3.
Trial counsel testified in connection with this issue, as did Mr. Willingham, who was the
Deputy Selicitor at the time of trial and part of the prosecution team.” The Court finds that their

testimony is credible and that counsel’s testimony is credible as to all of the issues addressed

herein. In light of this credible testimony and the trial transcript. the Court finds that Moore has

not proved either deficient performance or prejudice under Strickland.
Under Batson and its progeny, “parties are constitutionally prohibited from exercising

peremptory challenges to exclude jurors on the basis of race, ethnicity, or sex.” Riverzev. [@hois;

—

199 S.Ct. 1446, 1451 (2009). As. the South Carolina Supreme Court explainedin Sige.
C
69 S.C. 106, 112, 631 S.E.2d 244, 247 (2006): =

|

(W8]

Rayfield,

“The Equal Protection Clause of the Fourteenth Amendment to the United =
States Constitution prohibits the striking of a venire person on the basis of
race or gender." State v. Shuler, 344 S.C. 604, 615, 545 S.E.2d 805, 810
(2001). "The purposes of Batson and its progeny are to protect the
defendant's right to a fair trial by a jury of the defendant's peers, protect
each venireperson's right not to be excluded from jury service for
discriminatory reasons, and preserve public confidence in the fairness of

80 :0l WY

** The Court rejects Moore’s claim that Mr. Willingham’s testimony is irrelevant to the question of whether the State
properly exercised his strikes and that “{o]nly -Solicitor Gowdy knows why he exercised strikes against African-
Americans in a certain way, and his reasons are set forth in the trial record.” The Court finds that Mr. Willingham
had input into and actively participated in the State’s decision of which jurors to strike. and, as a result, was
permitted to testify about the reason for the State’s use of its strikes, even though the Solicitor stated those reasons in
- the Barson hearing. Mr. Willingham’s testimony and Respondent’s Ex. 26 (his folder for juror Morrow) corroborate

the Stat_e”s_ use of its challenges at trial. . - R
| 50 ﬂ e
0 e

/?)
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burden is on the party challenging the strike to show the explanation is
mere pretext, either by showing similarly situated members of another
race were seated on the jury or the reason given for the strike is so
fundamentally implausible as to constitute mere pretext despite a lack of
disparate treatment. Adams, 322 S.C. at 123-24, 470 S.E.2d at 371-72;
Huaigler, 334 S.C. at 629-30, 515 S.E.2d at 90-91.

See also Rice v. Collins, 546 U.S. 333, 338 (20006).

"9 wm

o

direct evidence of the attorney's state of mind when he made the challenge, ‘the best evidence
often will be the demeanor of the attorney who exercises the challenge.” This type of credibility
aseessment hesﬂlpecuharly W1th1n a trlal Judge S provmce » Byram V. Ozmznr 339 F.3d 203, 208
(4™ Cir. 2003) (citing Miller- El v. Cockrell, 537 U.S. 322, 340 (2003)). See also Batson, 476
U.S. at 98 n. 21 (“Deference to trial court findings on the issue of discriminatory intent makes
particular sense in this context because the finding ‘largely will turn on evaluation of
credibility’”).

Initially, the Court finds that Moore has failed to prov_e deficient performance based on

Morrow counsel had w1tnessed the following exchange between Mr Willingham and Ms.

_ Morrow:

»102a'



Q And . . . on the questionnaire it does say have you or any other family
member been arrested, charged with a crime other than minor traffic offenses, and
you indicated yes. And in parenthesis you put gambling or drugs. Who was that
convicted of those?

A Canlput what?
Q Let me show you what I believe is your questionnaire. Question number

23, "Have you or any family member been arrested or charged with a crime other
than a minor traffic offense?” You put yes. "If so, please explain." Who was

charged with what crime, gambling and drugs? Is that your questionnaire? zr =
: = =
Yes, sir. = S
o EE
Okay. I am just trying to find out who was charged. BT oegl
E ™ o
[ = ) =
. Oh, my brother. . LB 25
o o
O

Your brother. Okay. So you have never been charged with anything.
Yes, sir.
What have you been charged with?

With gambling.

I =T -l

- Okay. When was that?

It was in '85.

Q- What happened? I know you said it's already been expunged But before it
was expunged what happened to the trial? Was it a trial or did you plead gullty?

A 'Noﬁs_ir, N : o o A s

5 | o o
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What happened?
It was tickets, ball tickets.

Okay. Forfeited, is that what happened?

-0 O

Yes.

Q Do you think because you have had this prior dealing with the criminal 02
justice system that would in any way effect your ability to be fair and 1mpartﬁ to =

po
the state or to the defense? o =
@
e
A No, sir. ‘;j -
x T= LI
. . . . - ; ey 10
Q Ms. Morrow, 1s your maiden name or prior name Atchison? b :é ?:Sg;
A Yes, sir. -

Q Okay. And, again, I don't mean to pry more than I have to, but in 1982 did
you have an arrest for simple possession of marijuana?

In 827 Yes, sir.
And what happened to that charge?

A
Q
A It was expunged.‘ :
Q
A

\,OU“ISCI was thus aware that JUI‘OI‘ Morrow consciously withheld information about her

prior criminal conviction and that she only revealed a prior conviction when the State confronted
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her with its knowledge that she was formerly known by the name Atchison. A prior criminal
conviction is a neutral reason to strike. State v. Dyar, 317 S.C. 77, 452 S.E.2d 603 (1994) (prior
prosecution by that particular solicitor's office); State v. Casey, 325 S.C. 447, 453, 481 S.E.2d

169 172 n. 2 (S.C. App. 1997), Sumpter V. State 312 S. C 221, 223-24, 439 S, E2d 842%844

(1994) (prospective juror had a prior DUI involvement). Counsel was also aware:ihat :wheﬂ
iappropriately[,] . . . wrong things can happen. And that's my feeling that .
shouldn't be allowed to carry a gun. R. p. 326.% .

Counsel was likewise aware of the following information when he made the decision to.
accept the prosecution’s stated reasons for their strikes as race-neutral. Stacey Gannt (# 94) a
white juror who became the second alternate juror, had failed to disclose an arrest for receiving
stolen goods during the same year as Moore’s trial, but she had apparently misunderstood the
questionnaire and did not disclose this because she was acquitied of the charge. R. pp. 904-05.
Further, the State had already struck white. juror Edward Huffman (# 132), who was presented as

a possible alternate, with the only chal enge that it had for alternate jurors. R, 1765. . Thus, it

* Her step psSon had been shot and no one was ever nroseﬂufpd for: that crime. R D. 326.

> When it was explained to her that the information requeste_dvin the questionnaire was arrests or convictions of
herself or- other family members, she immediately responded “that's wrong” in referring to her questionnaire
responses and she explained that her uncie had served three or four years, for a Spal“[anbur0 County shoplifting
conviction. R. pp. 903- 04 : -
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Anderson, the State had struck Mr. Huffman, who was white, based upon its knowledge that he
had a brother-in-law who was convicted of murder.*®
This Court finds that the reasonableness of counsel’s acceptance of the reasons given by

the State is demonstrated by the trlal Judge s finding that the State s reasons for strﬂ_ng iﬁro

Morrow and Alexander were race-neutral and not pretext. The trial judge, unlike .35'

heard the jurors’ responses to the questions posed and he viewed their demeanor. He also had-th

¢ X S‘E’:
opportunity to view the demeanor of the Solicitor when exercising the State’s strikes. His ﬁ@mg:& %
e <O ot

is entitled to great deference, and on direct review would have been upheld unless clearly
erroneous.: Felkner v. Jackson, 131 S.Ct.-1305, 1306 (2011); See. also Batson,-476-U.S. at. 98 n.
21; Miller-El, 537 U.S. at 340-41 {“Deference is necessary because a reviewing court, which
analyzes only the transcripts from voir dire, is not as well positioned as the trial court is to make
credibility detérminations. ... In the context of direct review, therefore, we have noted that ‘the
trial court's decision on the ultimate question of discriminatory intent represents a finding of fact

of the sort accorded great deference on appeal’ and will not be overturned unless clearly

26 Mr. Huffman was the last juror who participated in voir dire. R. pp. 1131-33. The precise relationship of the
* “close family me'nbex who was prosecuted for murder was. not rev‘ealed until -the»PCR"testimony of Mr..

B »~W1]lm°ham S :
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think that those reasons were a pretext for racial discrimination. See Shabazz v. Com., 2006 WL
3751322, 4 (Ky.App., Dec. 22, 2006) (unpublished).
The Court further finds that Moore has not presented this Court with any credible

evidence that he was prejudiced by trial counsel’s decision. To show prejudice in the con;gqt of

._?
b .-—-

=
failing to argue that the reasons proffered by the State were a pretext for racial diseggmm.éxong
*w &

Moore must show a reasonable probability that further argument in support of a Batson challengd?
r

23)("
would have resulted in a different jury. State v. Pryor, 2011 WL 1344165, 1 -2 (Arlz%pp :ﬂp g’:’;

£
V

7, 2011). He has not met that burden. Id. See also United States v. Franklin, 157 F.3d 90 9’&2nd

Cir.1998) (finding that- petitioner, -alleging ineffective -assistance  of -counsel. based--on--his - ... ..

attorney's waiver of Batson claim, was unable to meet the requirements of Strickland where the
challenge was meritless); Williams v. Duncan, 2007 WL 2177075, 21 (N.D.N.Y., July 27, 2007)
(“Significantly, it is entirely possible that [trial counsel] recognized the futility of the Batson
challenge and strategically decided to abandon the motion. An attorney's purported. failure to
pursue a vmerit-less Batson claim cannot be the basis of an ineffective assistance of counsel

claim”) ’(éiﬁﬁg Franklin).

Ip an, -effort to demonstrate nrejuﬂlr‘e from the strike of juror Morrow he pom’rs out that

= The Court would note, as did tHe QO}]\.itOI' at trial, that the trial judge suusequently excuSWJu"or Rookard f# 235\
_ because he had been dlshonest in not dlsclosmo a number of arrests and convxcnons on hlS questlonnalre A]so the



Further, the State used a peremptory challenge to strike white juror Charles Kent (# 145), who
had failed to reveal past offenses, after the trial judge had denied the State’s request to strike
Kent for cause. R. pp. 715-18; 1765. Nor has Moore proved that the State’s other reasons for
striking Ms. Morrow were bretekt. o | —

Although the Solicitor noted that other jurors expressed some concerns ové%ﬁ us@f

0 : v
firearms, he noted that none had used the term “improperly” in domg s0. Moore has ndt: pointed
Z?— T

to any other juror that the State accepted who expressed his or her reservations about gan us%n

this fashion or who had such strong reservations about possessing a weapon. Moreover;because

....this challenge was based upon an assessment. of the juror’s concern about gun use,, this Court .- ..
finds that it should defer to the trial judge. Again, he had the opportunity to actually listen to the
responses and assess the demeanor of the various jurors when they responded to questioning.

Thus, he was in the best position to determine whether the State’s assessment of Ms.
Morrow’s distrust of gun use was more than fellow members of the venire, whereas this Court

must rely solely upon the cold 16001d Likewise, he has not pointed to any other juror that the

State accepted who sought to avmd Jury service in this case, only to change his or her mind when

trial judge informed Mr. Rookér
_ Moore’s trial. R. pp- 485 92,

th:s c}am rests on credlblhty_ “the best_evldence often vwlI be the demeﬂml of the a’rtornev Whn exercises the

challenge.” Miller-El, 537 U:S. at 339..For this- Court to reverse the trial judge’s findings “would require this Court

to give greater weight to inferences and assumptions drawn from the cold appellate record concerning what the

prosecutor must have known, than to specific credibility determinations made by the [trial judge] . ... with the

benefit of firsthand observation.” The Court declmes to make those inferences and assumptlons based upon thls
. .record. (’f Watford, 468 F 3d at 914 : . : :
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To the contrary, he recognizes that Mr. Anderson and Mr. Huffman were similarly
situated jurors and that they were of different races. However, he has their races reversed,
erroneously asserting that Mr. Anderson was white and Mr. Huffman was African-American.

More importantly, he ignores that the prosecution struck both men (R p. 1736) and £Q,r the..same

reason: a close family member of each juror was prosecuted by the Seventh C1rr‘u “Soh@o

Office for murder. See Applicant’s proposed Order, pp. 4, 17. As noted, this is a r.;ace “néutr aﬁ:;g

'3":: mf‘}‘f‘
reason for exercising for the State’s exercise of its peremptory challenges. See Casey,325 ﬁ: ag%:::

" X

453, 481 S.E.2d at 172 n. 2; Sumpter, 312 S.C. at 223-24, 439 S.E.2d at 844. Further AT as%£
-noted,-the State had already- exhausted its peremptory- challenges. by the.time. Ms..Gantt-was... .-
presented and, therefore, it could not strike her.

As a result, Moore has not established a reasonable probability that further argument in
support of a Batson challenge would have resulted in a different jury. Therefore, the Court finds
that Moore has failed to prove either deficient performance or resulting prejudice under
Strickliand based upon counsel’s failure to assert that. the prosecution’s stated reasons were, in

reality, pretextual.

performance or resulting prejudice on the part of trlal counsel because counsel requested a

- voluntary manslaughter_charge that was denied by the trial judge, and because there was no

4%57.§/~
4

wh
o0
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evidence to support the requested instruction. The Court further finds that he has not established

ineffectiveness on the part of appellate counsel because there was no evidence to support the

— 2 -
requested instruction. o -
. oL =
s G2
1. Trial counsel’s performance. .
5’:':”
At the charge conference, Mr. Morin requested a voluntary manslaughter charge

o
PR =X
“there is evidence that the victim produced the weapon, which certainly would be%egaﬂ:f

-

provocation. And there is evidence as to whether or not he was shot, which would be sudden heat

of passion.” R. p. 1526, ll. 7-11. The State opposed the requested charge. Citing to State v.

« ~Tuecker; 324 S.C..155, 171-72,:478.S. E:2d. 260,.268-69 - (1996).and.State v. Tyson, 283 S.C. 375, - ... ..«

32

|78}

SE2d 770 (1984}, the Solicitor argued that there was no evidence of voluntary
manslaughter. “I can't recall a single shred of evidence that would tend to show that this was a
killing based on sufficient legal provocation or heat of passion. It's either murder, or it's not.” R.
p. 1526, 11. 15-23.

In response, Mr. Morin argued that “there is no doubt that Mr. Mahoney started out

“armed - with all of these weapons. That is not an issue.” He further ‘argued ‘that Jamie Mahoney

dnd'He reacts, that's certainly in ‘sudden'Heat of passion. Being shol

passion.” R.p.1527,1.3-14.
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armed robbery and got killed in this process is not sufficient legal provocation to warrant a
voluntary manslaughter charge,’” the Solicitor argued that “even under the facts Mr. Morin just
laid out, the only evidence is that Mr. Moore grabbed Mr. Mahoney's hands before anything else

happened.” Mr. Mahoney was entitled to defend himself and to defend ‘the store. As a result, a

manslaughter instruction would be improper. R. p. 1527, 1. 15-p. 1528, 1. 13. -f, %
After the trial judge had re-read Tucker and Tyson, the trial judge denied the r%‘é;ues%o 2
oo - I%
charge, as follows: Y" z= C«ié
b
I think from my, from my recollection of the, of the testimony, the thing that Mr 2 L%g
Hadden testified to was that when he heard the quote, "What the hell do you think. & <

-..you are doing," then he turned to see what was going on, The first.shot was fired . .
- at him. And the hands were held.

And I think that the Tucker case, as well as the Tyson case, both stand for the
proposition that evidence that a victim was defending himself from an armed

robbery and got killed in the process is not sufficient legal provocation to warrant
a voluntary manslaughter charge.

Quite frankly, I don't know of any testimony that is persuasive to me that would

cause me to charge voluntary manslaughter. And, as a result, your request is
denied.

' testimony th

at a robbery was in progress before the guns

159,117 130,13

requested a voluntary manslaughter instruction but it was denied by the trial judge based upon

the absence of evidehce' to support it. They thus perfected the issue of ‘whether he was entitled to

60 ' // ’ (J,‘ " 111a -
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a manslaughter charge for appellate review and further objection unnecessary. State v. Johnson,
333 8.C. 62, 64 n. 1, 508 S.E.2d 29, 30 n. 1 (1998) (“neither our opinion in [State v. Whipple,

324 S.C. 43, 476 S.E.2d 683 (1996)] nor Rule 20(b), SCRCrim.P. (noththctandmg—requs fo:.

.,ﬂi‘

charge, party must object to the g1v1ng or failure to give an instruction before the j Jury 1eﬁes
]

.

Failure to do so constitutes a waiver of objection) have altered the long-standing rnle"‘tha ‘wher e
o

. . ~LMD
charge, it is unnecessary, to preserve the point on appeal, to renew the request at conclusion of

the court's instructions”). The Court further finds that there was neither deficient performance

- nor prejudice.because, as more fully discussed infra, there is no evidence.in.the.trial transcript. - .-

2. Appellate counsel’s performance.
The Court rejects his claim that appellate counsel was ineffective because the Court finds
that there was no evidence presented at trial that the killing was “in the sudden heat of passion”

or “upon sufficient legal provocation,”:_as .required for a manslaughter charge.

** ‘Based ‘upon counsel’s PCR’ testlmony, the Court finds thiat, although Moore provided counsel with differing

- accounts of the incident in their numerous pretrial meetings, he told counsel, in a, June.25, 2001 meeting, that he had.. ... ...

_ been drinking all day on September . 16th 1999 and that had used crack that evening. He never told counsel that he
had the intent to rob Nickki’s when he entered the store and he relayed a story to them that was similar to his PCR
testimony: he claimed that the trouble began after he -entered the store because of a dispute with Mr. Mahoney. The
Court further finds that counsel advised Moore of his right to testify, that his testimony might permit a jury
instruction on voluntary manslaughter or provide a possible defense to the charges, and that the defense might not be
-able to receive a jury instruction on voluntary manslaughter if he did not testify. Also, Mr. Morin expressly adv1sed

. Moore that he ‘:houid testify, but Moore repearedlv refuqed to do 50. . : :

/%%’
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about the importance of having the appellate advocate examine the record with a view to
selecting the most promising issues for review.” Jones v. Barnes, 463 U.S. 745, 752 (1983). To
obtain relief a PCR applicant must prove “that his counsel was objectively unreasonahle in.

= < ;

-~
- o
o

failing” to identify and argue present significant and obvious issues on appeal, and “a'f:f‘,eas@blé

appeal.” Smith v. Robbins, 528 U.S. 259, 285 (2000) (citation omitted).*
The Supreme Court in Robbins recognized that, “[n]otwithstanding Barnesf:it 15%111_;
possible to bring a Strickland claim based on counsel's failure to raise a particular claim” on
-.direct-appeal.- However; “it [wil]-:be,]a-difﬁcu‘lt‘.to demonstrate. that- counsel- was .incompetent.. .. ...
Robbins, 528 U.S. at 288. “‘Generally, only when ignored issues are clearly stronger than those
presented, will the presumption of effective assistance of counsel be overcome.”” Id (quoting
Gray, 800 F.2d at 646). See also Bell v. Jarvis, 236 F.3d 149, 164 (4™ Cir. 2000) (en banc).
Moore, who did not present the testimony of his appellate counsel, Mr. Savitz, even though he
has the burden of proving his allegations under Sz‘rickland, cannot overcome the presumption that

his appellate counsel “decided which issues were most: llkely to"af’ 01d Iehef on appeal,” Prueft,

0 Gray v. Greer, 800 F.2d 644, 646 (7th Cir. 1986) (When a claim of ineffective assistance of counsel is based upon

failure to raise viable issues, the court must examine the record to determine “whether appellate counsel failed to

present - significant and obvious issues on appeal”). See also Smith v. South Carolina, 882 F.2d 895, 899 @™
~Cir.1989) (counsel's failure to raise a’ weak constitutional claim may constitute an acceptable strategic ‘decision

designed “10.avoid diverting the. mpollate court's attention from what [counsel] felt were stronger claims”).
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must, upon request, give the instruction. State v. Starnes, 388 S.C. 590, 596, 698 S.E.2d 604, 608

(2010); State v. Shuler, 344 S.C. 604, 632, 545 S.E.2d 805, 819 (2001). However”[t}he trial court

.

should refuse to charge on a lesser-included offense where there is no evidence that the

defendant committed the lesser rather than the gréater offense.” Tucker, 324 S.C. &t 1762478

£

SE2d at 268 fwas
T“

|- 9

South Carolina defines “murder” as the "killing of any person with malice aforethoﬁh

either express or implied.” S.C. Code Ann. § 16-3-10. “Malice is the wrongful 1nten;to @ureﬂ{

another and indicates a wicked or depraved spirit intent on doing wrong. State v. Kelsey, 331

+ . S5.C.50, 502 S.E.2d 63.(1998).. It is the doing of a wrongful act intentionally and without just.

cause or excuse. Tate v. State, 351 S.C. 418, 570 S.E.2d 522 (2002).

On the other hand, voluntary manslaughter is an “unlawful killing of a human being in a
sudden heat of passion upon sufficient legal provocation. S.C. Code Ann. § 16-3-50 (Supp.
2011); State v, Knoten, 347 S.C. 296, 302, 555 S.E.2d 391, 394 (2001); State v. Walker, 324 S.C.

257,260, 478 S.E.2d 280, 281 (1996). Both heat of passion and sufficient legal provocation must

Sz.‘arnes,~3-88 S.C. 590, 596-97, 698 S.E.2d at 608.

/»///

[//' i

/
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Voluntary manslaughter mitigates an otherwise felonious killing, and while the elements
of passion and provocation need not be of such a degree so as to dethrone reason entirely, or shut
out knowledge and volition, they must “be such as would naturally disturb the sway of reason,

and render the mind of an ordinary person incapable of cool reflection, and prodice What,

P

L hase 3

. . . c: =
according to human experience, may be called an uncontrollable impulse to do g;_olem.”
SR

Walker, 324 S.C. at 260, 478 S.E.2d at 281 (citing State v. Byrd, 323 S.C. 319, 474 &EQdE_?ﬁO ;‘»j;;
T oo
- 3T
(1996)). See also State v. Smith, 391 S.C. 408, , 706 S.E.2d 12, 14-15 (2011). b @ .5332
Pov S
Vo

Here, the record is completely devoid of any evidence to support the argumenﬁtﬂ"ihat the
.. killing was ““in a sudden heat.of passion.upon sufficient legal provocation.”. To the contrary, the. . .
State presented evidence that reasonably tended to demonstrate that the crimes for which Moore
was charged were motivated by his desire to obtain money with which to purchase crack cocaine.
This included evidence that Moore went to George Gibson’s residence between 8:00 and 10:00
p-m. on September 15, 1999, and he asked Gibson to get him some crack cocaine. Gibson

refused because Moore did not have any money and he would not give Moore any crack on

credit. Then, Moore, who:was. unemployed at the time, told Gibson he was going to work and. -« ... .

ng. He :then left. R. pp. 1245-48; 1253; 1255; 1371-72.

hot Moor

" laté hour.’ During. "Moore told Gibson, “I'done something bad, and T got to go™ =~ *~

turn myself in, and'1 got mone’y.’-’ "R. pp. 1248-49. Moore only asked Gibson to take him to the -

_emergen‘éy room after Gibson refused to sell him crack and suggested that he n'e_eded to go to the . .

64
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hospital. Gibson refused because he did not want to become involved. When Moore tried to

back his truck out of Gibson’s driveway, he struck a telephone pole. R. pp. 1249-50; 1256-57.

[
Z e
With respect to the shooting itself, the only evidence is Mr. Hadden’s_eyewstness
o I
fam) —

testimony that the first thing that he heard after Moore had entered the store was Jamie Ma‘ﬂ%ne;{gzk;:
e L

- &“-:E?{r'iﬂ-‘

exclaiming ‘What the hell do you think you are doing?” . .. in a Joud tone of voice. R p.%OSE;Eg‘:‘
b —_— T
- [ C'_:‘?‘
Il. 9-14. Hadden swiveled around on his stool to see what was happening. Hadden sawghat= ™

Moore had grabbed both of Mr. Mahoney's hands and was holding them in one of his hands.
Moore then immediately “come around and come up with a gun and told me not to move.”

. Without.giving Hadden an.opportunity to comply with his directions, Moore fired the .45 caliber.
semi-automatic (State’s Ex. 3), which he had taken from the victim’s constructive possession, at
Hadden. Hadden instantly fell to the floor and played dead. He then heard a number of gunshots
but did not count how many were fired. R. pp. 1204-09; 1215-17; 1288-89; 1424.

The Court finds that the only reasonable inference from Gibson’s testimony and Moore’s

statement to the emergency room nurse (or EMS personnel) that he had used alcohol and cocaine

both hands - dibd’a:.nythinbg to pfovoké M oreSta

rre, 38

it. See State v. Ivey, 325 S.C. 137, 481 S.E.2d 125(1 997) (voluntary manslaughter charge not

required when there was evidence the victim, who was a law enforcement officer, was acting

. 116a



lawfully and had a right to defend himself); Tucker, (victim’s attempt to defend herself from a
crime could not give rise to legal provocation); Tyson, 283 S.C. at 379, 323 S.E.2d at 772 (the

trial court properly refused to charge the jury on voluntary manslaughter because evidencedf a-

P

struggle as the victim resisted an armed robbery showed that the victim was defending ﬁlms@
v

i
Nor does evidence that the victim was initially armed with both weapons or tHat he Tay &
L

have produced a weapon first constitute sufficient legal provocation. The Court ﬁn(i&'.thatéle :

record does not clearly reflect that the victim first produced the weapon. It is equall;poss%e
that Moore may have somehow discovered the .45 laying under the towel next to the cash

..register. Yet, even if the victim did first present the .45, it is, clear that Moore had managed to
take that weapon away from him and completely subdue him before any shots were fired.
Further, the only evidence is that the victim did not shoot at Moore, until after Moore had fired a
shot at Hadden. Again, the victim had the right to defend Mr. Hadden.

Thus, whether Mr. Mahoney was acting to defend himself, the store or Hadden, he was

acting lawfully when he finally fired his .44 caliber weapon at Mo_qre, and there could not be

GROUND 10(j)

3 The Coun does not fi nd any suc}“ ewdence in Lhe re»ord Rather he' record demonﬁ'rat_as that the victim acted
Iawfu ly at al] times. . - SRR S .

66  | / -
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Ground 10(j) is that Moore received ineffective assistance of appellate counsel because

counsel failed to argue on appeal the trial judge’s supposed “error in admitting the testimony of

..-}-,-

State's witnesses George Gibson and Jeanie Smith as res gestae witnesses.” Once - -agal

L
o3

3 the - =
= g:;)
Court finds that Moore has failed to show deficient performance or prejudice. oy -
S,
1. Gibson’s testimony. PR =
e - Pang o
A e

Prior to the guilt phase, lead trial counsel, Mr. Morin, moved to exclude testlmony f@n ,_;

Gibson related to Moore’s efforts to purchase crack from Gibson and a nurse’s testimony‘ that he
had crack in his system. Mr. Morin argued that “[u]p until last week when I received the state's
-.. supplementary notices of .additional evidence in support. of..aggravating circumstances,. this
wasn't an issue.” However, in the State’s “listing of some of their witnesses the issue about Mr.
Moore's alleged drug use in or around the time of this incident, they indicated in here there were
two specific people who bhave given statements, but apparently they have supplemented their

statements at some point, which I do not know, but apparently they have, because the summaries

that they have given me had in it information that I hadn't previously received.” He argued that

this evxdence should be excluded because the State could not establish a sufficient nexus between

adrmssible, but"h‘e deferred his ruling until after hearing an in camera proffer of Gibson’s

S '_',/ﬂf,
67 /ﬁ7

testimony. R. pp. 1153-54.
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The trial judge later addressed the admissibility of Gibson’s testimony in camera. Gibson
testified that he knew Moore by the name of “Mo” in September 1999. Mo came to G}h§on S

residence between 8:00 and 10:00 p.m. on September 15™ and he asked Gibson “go g@ hi b

something,” specifically, cocaine. Gibson refused because Moore did not have ?;ny méne
Moore then told Gibson that “he had to go to work and, he would be back.” R. pp. 1166 683 2

Early the next morning, Gibson heard someone “calling me from the outside, askm%ner
to come outside.” However, Gibson did not go outside because he was in bed. The person then
knocked on Gibson’s door. Gibson’s roommate came and told him that someone was at the door
that “I need for you to do something for me.” When Gibson asked what, Moore said, “I need you
to get me something.” Again, Moore was referring to cocaine, and he told Gibson that he had
some money. R. pp. 1168-71.

When Gibson told Moore that itlwasi too late, Moore said, “well, look, I been hurt . . .

and I need something bad, I got to go turn myself in.” Gibson could see that Moore was bleeding

into his truck [H]e Was backmg ou _of e .yard and 1 guess he backed mto the post. And at that

- 119a



On cross-examination, Gibson testified that a Steve Knight and Wilbur Casey had spent
the night at his house that night, and that Casey was the roommate who had gone to the front

door. Gibson spoke to the police that night. He acknowledged at trial that he had ngﬁtol@herhg

: o <z m
everything that had occurred “[blecause I was afraid of getting involved because of %e c@ainé

thing.” (Sic). On September 25, 2001, however, he told the story that he gave at rtnal to theupg

Solicitor and Mr. Barnette. He indicated that this was the truth. R, pp. 1171-73.

001 RV
0
fiC

‘r
Following Gibson’s testimony, Mr. Morin argued that Gibson had testified fhat MBore™
went to his residence on two occasions and asked Gibson “for some stuff,” which Gibson
. understood. to.be cocaine. However,. Gibson did not testify that Moore asked him.for. cocaine. .

er knew whether or not Mr., Moore had anv

Also, Gibson “never saw any monies. He n
money.” Further, Moore’s first visit to Gibson’s house was seven or eight hours before “the
incident.” Mr. Morin argued that “this vague recollection [Gibson] has about something that
happened almost eight, or more than six hours, almost eight hours prior to anything happening is

not a significant enough connection to what happened at the store to be able to say that it's part of

this crime.” R. pp. 1174-75.

The trial judge specifically rejected the argurnent’that’Moore had not gone to Gibson’s

- house looking for cocaine and he ruled that Gibson’s testimony was admissible_:'

// 120
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Well, sir, I think that his testimony and his credibility is going to speak for itself. I
don't believe that from what I have been able to observe from Mr. Gibson that he

was selling M & M’s or lollipops down there that there would be any confusion
about.

It sounds to me like he was a dope dealer, and, you know, that's something tat
the jury will have to sort out. I think that the case of the State vs. Dickersonyis
instructive, because it gives an analysis by the Chief Justice of that case, and then
also cites back to the case of the State vs. Adams. The case of the State vs. Additis
1s 322 8. C., 114, 470, S. E. 2d., 366, a 1996 case wherein there was, I thmk«;

|- 9N noz

series of robberies that were involved, people using the money to buy drugs. Z_ o ‘gfff—
I believe that from my finding or from my review of the cases here that ihe o =7
w <

evidence not only meets the issues that I would consider under, let's say, a Lyle
analysis but also would meet a res gestae analysis . . . ; and then also Rule 403
when we look at that, I find that this evidence is clear and convincing in my mind

. to fall within the exception and that it is probative and outweighs any danger of . . . .
unfair prejudice to the defendant.

I believe that the issues presented here are such that allow me to allow the state to
introduce this evidence.

R. p. 1175, 1. 16-p. 1176, 1. 14.
The record demonstrates that Mr. Morin did not interpose an objection at the time of

qlbson s testimony before the jury. R. pp. 1245-53.Thus, the issue of whether his testimony was

e review because an in limz’ne»-_rulinmis-anot final and

? An exception to this rule is recognized only where the in limine ruling is made immediately before where the
motion is ruled on immediately prior to the introduction of the evidence in question. In-that situation, no further
- objection is necessary. .See State v. Tufts, 355 S.C. 493, 497, 585 S.E.2d 523, 5”5 (Ct App 7003) Samp/es V.
' 'Mztchell 329 S. C 105, 495 S.E.2d 213 (Ct. App ]998) : e
70 L
121a




the factual findings of the trial court unless clearly erroneous.’” State v. Bixby, 388 S.C. 528,
541, 698 S.E.2d 572, 579 (2010) (quoting State v. Bryant, 372 S.C. 305, 312, 642 S.E.2d 582,
586 (2007)).

" In State v. Adams, 322 S.C. 114, 470 S.E2d 366 (1996) the Supreme Court cited, with
approval, the following quotation from the Fourth Circuit Court of Appeals’ decision in United
States v. Masters, 622 F.2d 83, 86 (4" Cir. 1980):

One of the accepted bases for the admissibility of evidence of other crimes
arises when such evidence “furnishes part of the context of the crime” or

is necessary to a “full presentation” of the case, or is so intimately ==z &3
connected with an explanatory of the crime charged against the defendant T o
-.and is so.much a part of the setting of the case and its “environment” that ... & ==

]

its proof is appropriate in order “to complete the story of the crime on trial ™'

by nrovmg its immediate context or the ‘res gestae’ or the “uncharged ‘_. C5 Li
offense is ‘so linked together in point of time and circumstances with the - . = ‘gg'?
crime charged that one cannot be fully shown without proving the other aos ey
.” [and is thus] part of the res gestae of the crime charged.” And where ~ . <™
- -

evidence 1s admissible to provide this “full presentation” of the offense,
“[tThere is no reason to fragmentize the event under inquiry” by
suppressing parts of the “res gestae.”

Adams, 322 S.C. at 122, 470.S.E.2d at 370-71 (citations omitted from original). See also State v.

context. Also, it is s0 mt]mately ‘connected with and explanatory of the crimes charged against

‘Moore and is so much a paﬁ of the setting of the case and_its “environment” that its proof is .

no ., /7/ | o



. ‘crack cocaine.

appropriate in order “to complete the story of the crime on trial by proving its immediate context
or the ‘res gestae.”” Adams, 322 S.C. at 122,470 S.E.2d at 370-71.

His testimony was relevant to his state of mind at the time of the offenses, iden{ify ofahe

perpetrator and a motive for the armed robbery and murder: his desire for crack cocai

C” A i
Court rejects the argument that there was not a sufficient temporal connection between n-Moore’s

S o= E

S

effort to get cocaine from Gibson on the night of September 15" and the murder and argsd
rr

robbery on the 16™ merely because the charged offenses occurred five to seven hours later. Firt,
the Court would note that the appellate courts in this State have upheld the introduction of
evidence under the res gestae theory where the temporal connection between the conduct .
admitted as part of the res gestae and the criminal conduct for which the defendant was on trial
was similar to or less than that here. E.g., State v. Martucci, 380 S.C. 232, 257-58, 669 S.E.2d
598, 611-12 (Ct.App. 2008) (prior incidents of defendant's alleged abuse of child in the weeks
immediately preceding child's death were admissible, in prosecution for homicide by child

abuse); State v. Benjamin, 345 S.C. 470, 549 S.E2d 258 (2001) (evidence concerning

convenience store robbery committed ,oy_:qca_fe dant_.anq. accomplice approximately five hours

res gestae, where weapon that v‘vas\ tised and l_c‘?t _b_emn 4 éeton convenience store was also the

weapon used in charged crimes); SW@Q;; :. | ‘O -32, 606 S.E.2d at 515-16 (passage of

two menths from:date of prior episode:o Jetice and incident in question was-not too

remote to make ev1dence of prior a act 1nadmlss1ble).

Further, the facts of this case fdembns_tfa_t'éfthe: requisite connection between Moore’s twor = -+ vt s

visits to Gibson’s house and the crimes at Nikki’s so as to support its introduction a part of the

3 A‘thOUOh Gibson only refe rred to cocam° in camera, his tesnmony before the me made clear that Moore wanted ,

/7 L L 123a



res gestae. When Gibson refused to get cocaine for Moore because Moore did not have any

money, the unemployed Moore told Gibson that “he had to go to work and, he would be Bick.”

o
. " T
He committed the charged offenses several hours later. Any doubt about whether gﬁoof & t
i
]
first visit and the reason for that visit was relevant to show the complete, fwhole anzlarnnz

i v G"};—-&-—-
[ X 0o

unfragmented story of Moore’s crimes is resolved by Moore’s actions immediatelyepfter 35
r - =

—_

murdering Jamie Mahoney and stealing the $ 1,400.00. e
Moore was shot in the arm during the murder around 3:00 am. He bled so profusely
from this wound that he left a trail of blood from the victim’s body to the front door of the store.

- He also bled on the murder weapon, as well as in the truck and on the driver’s side door of the
truck. Instead of seeking medical attention for the gunshot wound, however, he immediately
drove to Gibson’s house and attempted to purchase cocaine with the stolen money. He thought of
seeking medical attention only after Gibson refused to get any cocaine for him.

Additionally, the Court cannot say that the trial judge abused his discretion in finding that
the State had by proven these other acts by Moore by clear and convincing evidence. “Clear and

B :,convmcmg evidence is that degree of proof which will ploduce in,the; mmd of the trier of facts a

124a



The Court further finds that the probative value of this evidence was not substantially

outweighed by its prejudicial effect under Rule 403, SCRE. Gibson’s testimony was extmely

probative of placing the murder and robbery in proper context. It was also @elev@t toi -

estabhshmg 1dent1ty, Moore’s state of mind and motive. The Court finds that rthe laglcai-wii"

—*m'"r'lf*

’r‘“ T u'jc"‘)“‘
connection articulated by the State was sufficiently strong that this probative v§lue FEnoR2 &
(;".-‘,'i

I'“ e

substantially outweighed by the tendency of the evidence to show propensity, or by é@me@her_{
form of unfair prejudice.
Moreover, even if this Court were inclined to find that the trial judge’s ruling was
- erroneous, the Court finds that any error was harmless beyond a reasonable doubt. See State.v.

Sherard, 303 S.C. 172, 175, 399 S.E.2d 595, 6 (199 1) (“Error in a criminal prosecution is

A AN

P

harmless when it could not reasonably have affected the result of the trial™); State v. Bailey, 298
S.C. 1, 5,377 S.E.2d 581, 584 (1989) (“When guilt has been conclusively proven by competent
evidence such that no other rational conclusion can be reached, the Court should not set aside a
conviction bec»auise of insubstantial errors not affecting the result”).

B -G'ibsohf';s:: teétimeriy was cumulative to the testirnony of Jeanie Smith, the-emergen-cy

room nurse ‘at Spartanburg Regional Medical Center who treated Moore on the morning of

cumulative to other ev1dence) State v. Johnson, 298 S.C. 496, 498, 381 S.E.2d 732, 733 (1989)

(admlssmn of'i 1mproper ev1dence is harmless where it is merely cumulatlve to other ev1dence)

/
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Also, there was overwhelming evidence of guilt, separate and apart from the testimony of

N .
Gibson or Smith. This evidence included the eyewitness testimony of Terry Hadden (tij?:é AWK
b

o
victim) (R. pp. 1193-1209; 1309; 1215-17; 1288-89; 1424); evidence that Moore’s PNA Was
C —

found on the .45 caliber weapon that was used to kill the victim and which Moore had fhscar;g,ed z

Ol%r

after he left the crime scene; evidence that Moore’s blood (established through DNA teshng wa

found on the victim’s clothing, the money ($1,408.00) that was recovered from Moore’s truck, a

gl

meat cleaver that was found at the scene (at the victim’s feet) but which did not belong to the
business and a trail of his blood leading out of the business (R. pp. 1271-93; 1305-10; 1352-53;

.1364-65; 1368; 1421-32); and evidence of Moore’s admission of "I did it, I did it, I give up, I
give up," when Spartanburg County Deputy Sheriff Bobby Rollins came across Moore after the
truck had hit the pole. R. pp. 1238-40; 1311-18. Given the present record, any error in the
admission of Gibson’s testimony must be viewed as harmless and non-prejudicial beyond any
reasonable doubt. See Sherard and Bazjley, supra.

Finally, the Court notes that Moore has not asserted ineffective assistance of appellate

the appellant appeals. all grounds.Béééﬁée.the-unappealed ground will become the law of the

- case). Thus, Moore still cannot ‘“overcome the presump‘uon of effectlve assmtance of counsel,

222776'
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since the ignored issue was not ““clearly stronger than those presented.”” Robbins, 528 U.S. at
288 (quoting Gray, 800 F.2d at 646). He also cannot prove “a reasonable probability that but for

. . . . x
this counsel’s unreasonable failure...he would have prevailed on his appeal.” Id. At 2&8?5

n
|- SNV 10

2. Smith’s testimony. £

The Court finds that Moore did not argue this portion of Ground 10(j) in hls prol,sx;;se(ﬁQ "“1“"

< = :5%3

—— p)

Order. Therefore, he has abandoned his claim that appellate counsel was meffectwe for‘nog-“%
el D <t

arguing on appeal that Ms. Smith’s testimony was inadmissible as part of the res gestae of the
charged crimes. Alternatively, the Court finds that Moore has failed to prove deficiency or
resulting prejudice under Robbins because the issue he now, asserts should have been raised was
not preserved for appellate review because there was no objection to Ms. Smith’s testimony. R.
pp. 1377-78.

Even if the in camera ruling did cover her testimony, however, counsel did not interpose
an objection at the time of her testimony and the issue of whether her testimony was admissible
was not preserved for appellate review because an in limine ruling is not final and does not

preserve the issue for appeal. Schumpert, supra.

In his remaining guilt phase claim, Moore asserts that trial counsel were ineffective for

not raising a hearsay objection to Ms. Smith’s testimony. The Court_ disagrees a-nd_ﬁnds_ that

76 I I
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counsel strategically decided not to object because he correctly recognized that her testimony

was admissible.

H

3
S|~ gy oz

The credible evidence before this Court is that Mr. Kelly did not obj’;éct

g3

introduction of Ms. Smith’s testlmony because he thought that it was admissible. Alsrev n if hgg L.

o 4
e L=

successfully raised a hearsay objection, he believed the State could call the emergencﬁper@neﬁ‘i
-

and present the same evidence. The Court finds that his performance was not deficient unde

WY 2

&Hﬂ‘

Strickland because he correctly viewed her testimony as admissible.

The Court finds that Ms. Smith’s personal observations of Moore, such as noting “the
odor of alcohol” and “that he was disoriented” did not constitute hearsay. Also, any information
that he provided to her was admissible as admissions by him under Rule 801(d)(2)(A), SCRE, or
as statements as to his then existing mental, emotional, or physical condition under Rule 803(3),
SCRE. The Court finds that Moore has failed to prove that Ms. Smith did not personally acquire
this information from him because he did not call her as a witness at the PCR hearing and she

 testified at trial that “[m]ore than likely,” she would have obtained this information from him. R.

p1378 1 6-9. See Bannister v. State, 333 S.C. 298, 303, 509 S.E.2d ‘8.0.7_ _8'09.’(1999) ("The

treatment. See Todd v. Joyner, 385 S.C. 421, 425-426, 685 S.E.2d 595, 597-98- (2009) (affirming

- trial court’s rejection of appellant’s hearsay objection to testimony by respondent’s doctor about

: / ’ - 128a



complaints or statements appellant made to her physicians because medical history was properly
admissible under Rule 803(4), SCRE). See also Gentry v. Watkins-Carolina Trucking Co., 249

S.C. 316,154 S.E.2d 112 (1967) (a patient statements as to his or her present condition made,to a

N
.—

physician consulted for treatment are generally admitted as evidence of facts state‘&;)' S@e

e

Ruiz, 94 NM 771, 774-76, 617 P.2d 160, 163-65 (Ct. App. 1980), superseded by sz‘atuﬁe on gzhezg@ri

o BRA T
- B
grounds as stated in State v. McCormack, 101 N.M. 349, 682 P.2d 742 (Ct.App.1984)E§; E oE
e e
G

While Rule 803(4) provides that “the admissibility of statements rr{;;de after™
commencement of the litigation is left to the court's discretion,” Moore cannot show an abuse of
__discretion based upon this record because Ms. Smith’s testimony was very probative of Moore’s
state of mind and circumstantially corroborated his motive. This Court further finds that the
probative value of her testimony was not substantially outweighed by the tendency of the
evidence to show propensity, or by some other form of unfair prejudice. Rule 403, SCRE.

Moreover, even if Moore had established that counsel’s failure to object was deficient

under Strickland, he has failed to establish that he was prejudiced by counsel’s error. Ms.

Smith’s testimony, Was cumulative to that of Gibson. Also, there was overwhelming evidence of . . .. . . .

Moore’s first claun as to counsel’s performance in the sentencing phase is that trial

~ counsel were ineffective because they did not object_to the tri‘al Judge’s ‘ferroneo’us limitation on

.3 'Again [a] reasonable probablhty isa probablhty suff ciént to undermine confidence in the outcome.” Ia’

78 //’//Z/ | v1'2_9a'
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| fury.” The Court finds that Moore did not prove eithéf deficient performance (5} prejudicg, -
R oo :

[Moore]’s right to allocution/ right to address his jury at the end of the penalty phase and/or

- ~—3 [
make a plea for mercy during his penalty phase closing statement. He asserts that their faffgre to

object deprived him “of the fundamentally important right to seek mercy from hi_§_‘€$ent%cin'g
v i

e

e == (3

resulting from counsel’s alleged error. ~ X <
oo 5
=< o =

As he had in the guilt phase, the trial judge obtained an on-the-record waiver c;f Moore’s
right to testify in the penalty phase. R. pp. 1686-87. Following a charge conference, the trial
judge obtained an on-the-record waiver of Moore’s right to personally address the penalty phase
jury: The waiver colloquy was as follows:
[THE COURTT: Of course, Mr. Moore, would you stand, please, sir?
(Whereupon, the defendant stood).

THE COURT: As is the case in the sentencing phase, as well as the guilt phase
that we have already been through, you certainly have the right,
along with your attorney, to have a closing argument regarding

the sentence imposed.

Now, once again;:Ihi_s is your right, Mr. Moore, to address the jury;
and once again, sthe statement that you would make to the jury

- would. have 1o be confined to the evidence that has been

THE DEFENDANT:
. THE COURT:

THE DEFENDANT:

THE DEFENDANT:
THE COURT: - But you unde.rstah_d that that 1s your right? -

130a



THE DEFENDANT: Yes, sir.

THE COURT: All right, sir. Thank you very much, Mr. Moore. =z

R. p. 1713 .6 -1714, 1. 1 (emphasis added).

|- 9Ny 102

0 AN
Tt wiot

Moore’s second issue on direct appeal was that the judge erroneously limited h;s cloding f,ﬁtj

C.‘.) Cf3
argument “to the evidence that has been presented and to the issues concerning the sentenee ——1 '
<

imposed” because “S.C. Code Sections 16-3-20(C) and 16-3-28 afford a capital defendant the

opportunity to ask for mercy and express feelings of remorse.”* Therefore, he argued that his

waiver of sentencing phase closing argument was not knowing and voluntary. Moore, 357 S.C. at
464,593 SE2dat611-12.

The South Carolina Supreme Court, however, found that his “argument is procedurally
barred. At trial, Moore did not assert that the trial judge's comments prohibited him from asking
for mercy and/or expressing feelings of remorse; he simply advised the court that he did not

intend to address the sentencing phase jury. His failure to raise this contention to the trial judge

precludes review of the issue on appeal.” Id at 464-65, 593 S.E.2d at _612 (citing State v. Perez,

-1mposed ThlS statement arguably. encompasses ‘the: nght to argue Temorse: and: « ik ety Lo ey
‘mercy. There is no further explanation of what this senténce’ meéa

objection to it. On the present record, it is simply impossible to determme

3% Section 16-3-28 prowdes “Notwnhstandmg any other provxslon of law, .in any criminal trial where the maximum

- penalty is-death or in a separate sentencing proceeding followmo such trla] the defendant and h]s counsel sha]l have
3 the rwht 10 mal\e the'last argument.”

/”9/5 o 131a



precisely what the trial court meant by this statement, or what Moore understood
it to mean. In the PCR context, however, a court could analyze all the facts
surrounding the trial to determine if Moore knowingly and intelligently waived =3
his rights under section 16-3-28. See Franklin v. Catoe, 346 S.C. 563, 552 S.E;_2d =
718 (2001) (noting that PCR process is specifically designed to allow foé}an
inquiry into the relevant facts surrounding the adequacy of a defendant's
information and/or waiver of rights). Accordingly, given the lack of objection and
failure to raise the present issue at trial, Moore's remedy, if any, is through PCR

Moore, 357 S.C. at 465, 593 S.E.2d at 612. P

01 :OIWY 1~ 9N

In State v. Rocheville, 310 S.C. 20, 425 S.E.2d 32 (1993), the Court explained that the "
waiver of last argument should be viewed in light of the facts surrounding the trial. “The post
conviction relief process is specifically designed to allow for an inquiry into the relevant facts

.surroﬁ'nding the adequacy of a defendant's information and/orh waiver of rights.” State v,
Cartrette, 323 S.C. 15, 18, 448 S.E.2d 553, 555 (1994). See also Franklin v. Catoe, 346 S.C.
563,568, 552 S.E.2d 718, 721 (2001).

This Court finds that the only evidence before it is that Moore understood both that he

had the right to address the sentencing phase jury in closing argument and that he had the right to

express remorse in his argument. Moore testified before this Court that he understood he had the

Court hés' elsewhere found that Moore’s testimony is generally not ;'c're"éii_bléb o
' matters to. which he testified, the Court finds that his testimony that he

understood that he had the right to express remorse in closing is credible because his testimony is
consistent with the PCR testimony of trial counsel. Mr. Morin testified that he advised Moore of

sl
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Moore’s right to address the jury in sentencing phase closing argument prior to the trial judge’s

colloquy with Moore, that he advised Moore of Moore’s right to ask his jury for mercy anc}_{&hat_

he informed Moore that he thought that Moore should address the jury at that poi:cn;jt. h@re
apparently understood their conversation.*® T 'r, A

8
Mr. Morin did not object to the trial judge’s colloquy with Moore during the on-The-

record waiver proceeding or request a recess to further discuss this issue with Mooretafter e =

trial judge conducted the on-the-record waiver because his understanding was that the trial
Jjudge’s explanation of the law was correct. Mr. Kelly agreed that the trial judge’s explanation to
Moore correctly stated the law relating to a closing sentencing phase argument. Also, Mr. Kelly
corroborated that counsel had advised Moore of his right to make a closing argument in the
sentencing phase before the on-the-record inquiry by the trial judge. This advice included the
right to ask the jury for mercy.

Based upon counsel’s credible testimony, the Court finds that Moore has failed to prove
deficient performance resulting ﬁ‘om counsel’s failure to object to the trial judge’s remarks

during the on-the-record waiver hearing. Indeed, he does not dispute that counsel had advised

him of his right to addréss'théﬁjury.: yway of argument in the sentencing phase; including his o

SO night tof all;cat‘eianﬂ‘ at” he' LnderstOod his' rights. ‘The Court further that counsel had * « « <+

ApAits

¢ on

However there is thmg 'in the trial judge’s colloquy that muorremy stated the

3 M. Morin had advised Moore of the right to address the guilt phase jury, a right that-counsel had advised Moore
not to assert and which Moore had indicated that he would not assert. However, Moore ultimately addressed the j jury
in the guilt phase and both attorneys feit that hlS aroumem le not make a favorable impression on the jury.
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Clearly, the admonition that a closing argument would have to be confined to the

evidence presented at trial and to issues concerning the appropriate sentence was proper.’7 F irst,

— P2
o=

he could not discuss matters not in evidence, apart from his right to allocate. Second, the pugose
C

of the sentencmg phase in a capital trial pursuant to § 16-3-20(B) is to direct the Jury'rs attemlon o

to the specific circumstances of the crime and the characteristics of the offender. Staze»v 0@7 s D

346 S.C. 637, 552 S.E.2d 745 (2001); State v. Shaw, 273 S.C. 194, 200, 255 S. E2dr799 _8.02 i"ﬂ
(1979). Additionally, the trial judge specifically informed Moore that he had the right to discuss
“the issues concerning the sentence imposed.” This Court finds that a request for mercy falls
within -such issues. Because the trial judge’s statements did mot incorrectly state the law
governing closing statements or contravened counsel’s earlier advice that properly explained
Moore’s right to allocution and which he understood, the Court finds that that counsel were not
deficient in failing to object and that Moore knowingly, voluntarily and intelligently waived his
rights under section 16-3-28.

The Court further finds that Moore has failed to prove any prejudice resulting from

counsel’s faﬂme to object to the trial judge’s remarks To estabhsh prejudice, he must show “that

e\ldll

did not meet his burden of proof under Srrzckland

57 Any contention that the trial judge xmproper]y limited his argument by stating that any argument “would have to
" be confined to the evidence that has been pretented’ (see R. p. 1713, L. 14-15), ignores the remaining pomon ofthe _
'mal Judoe ] explanatlon “and to the issues concerning the sentence 1rnposed 7 R.p. ]713 ll 15- 16 '

/Z”% T



There was overwhelming evidence that established Moore’s guilt of murder and the
statutory aggravating circumstances, as discussed above. See Strickland, 466 U.S. at 694. Also

and as noted, counsel had already properly advised Moore of his rights under § 16‘};:8;-28"éndj’

—

Moore understood counsel’s advice. Further, while the jury did not hear from Moore, fersor@ly

[
4

T - 4 £
o E oS
succinct. However, Moore has not raised any allegation as to it and it was miore #HBn ==
o %
- e ] el

constitutionally adequate under Strickland.
Moreover, he did not allocate to the crime in the PCR hearing and the Court finds that he
would not have done so at trial, even if counsel had objected to the trial judge’s remarks to
Moore or further advised him regarding this right. Although he did testify at PCR that he was
sorry that the shooting occurred and that the victim was dead, he did not admit that he had gone
into Nickki’s with the intent to commit a robbery or that the killing was murder, which the jury
had :already had found in the guilt phase. In spite of a history of strong armed robberies and theft
related convictions, he claimed that the trouble only began after the victim ordered him out of the

apon on him. Even after

o “he gof;"[hat ‘weapon away from the victim; the victim produced absecdﬁdlguﬁ and shot at him.

failed 't6 prove prejudice

" Moore also alleges trial counsel was ineffective in failing to inveSﬁgat’e, develop, and
_present mitigation evidence from family members of Moore. There is no merit_ to this ground.
w e -

¢ o o
‘ ' 135a



This Court viewed and heard the testimony of trial counsel on this issue and finds trial

counsel’s testimony is credible on this issue. This Court also viewed the video-taped depositions

of Moore’s family from Michigan. This Court finds their testimony on the 1ssue of thelr

willingness to come to trial and testify to be not credible given this entire record. S

ke
r.,_". .

It is trial counsel’s responsibility to adequately investigate and present ev1d

!a any ;mz

r— S YH

Z:‘%m:z
mitigation of guilt. Williams v. Taylor, 529 U.S. 362, 395 (2000); Byram v. OmeF 33%F 3 @3*“

il

y
eorr’

P 73

B

-Gl
H

203, 209 (4™ Cir. 2003). However, counsel is only required to make a reasonable 1nves$1gat10ﬁ for-!

possible mitigating evidence. Matthews v. Evatt, 105 F.3d 907, 919 (4th Cir.1997). As the Court

emphasized in Wiggins,

we emphasize that Strickland does not require counsel to investigate every
conceivable line of mitigating evidence no matter how unlikely the effort
would be to assist the defendant at sentencing. Nor does Strickland require
defense counsel to present mitigating evidence at sentencing in every case.
Both conclusions would interfere with the "constitutionally protected
independence of counsel” at the heart of Strickland, 466 U.S., at 689. We
base our conclusion on the much more limited principle that "strategic
choices made afier less than complete investigation are reasonable” only
to the extent that reasonable professional judgments support the
limitations on mves:zganar 'Id., at 690-691. A decision not to investigate
thus  "must | be . directly assessed for reasonableness in all the
i [, at 691.

locate mitl gation Witnesses for Moore from his family in Michigan. However, Moore was largely

uncooperatlve m their endeavor and 1mt1ally d1d not Want these members to aSSIS'[ Addmonally,

-
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counsel attempted to develop potential mitigation witnesses in South Carolina through the
investigator, Mr. Skidmore, to whom Mr. Morin provided a list of persons to contact. These
results were apparently unsuccessful. Ultimately, counsel presented Moore’s wife and stepson.

Their testimony is discussed elsewhere in the Order.>® - el

Ny HoZ

To assist in obtaining the cooperation of Moore’s family members in Michigan; couﬁﬁsel

[ —

retained Drucy Glass as their mitigation investigator. Ms. Glass is the wife of atto%ﬁey Ighn

fal bl

o re—d -
Blume, and she has acted as a mitigation investigator in numerous capital cases. Ms. (Rss
H | =5

. — —t
=g,
prepared and filed a report with trial counsel regarding her attempts to locate possible family

members from Michigan in this case. Respondent’s Ex. 25, Report of Drucy Glass.

The report indicates that Ms. Glass left numerous messages for Moore’s father on his
answering machine at Moore’s father’s residence in Mt. Clemens, Michigan, but that Moore’s
father did not return Ms. Glass’ phone calls. The report also indicates that she sent a certified
letter to Moore’s father on September 17, 2}01011. The credible testimony at PCR was that Moore’s
father did not respond. The Court finds that Ms Glasé’ report indicates the reason Moore’s

father did not respond to either telephosnevf’caﬂsﬁ or a certified letter: Moore related to Ms. Glass

that he had been “cut off’ > by his farmly m M1ch1gan Moore also told trial counsel that he had

‘nsel s failure to present a mental health defense, or'the

. on lntellxoence testmg,Aand evidence that Moore “showed some evidence of difficulty dealmo with emotlona]
responsibility,” which he explained. to Mr. Morm) and counse] s credlble testimony, the Court f'ndq that counsel

wisely chose not to present elther expert. -
B . 7 L7
/%/
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Ms. Glass’ report indicates why Moore’s family would have cut him off. Her report
details Moore’s life of crime beginning in 1984 with an arrest for receiving stolen goods. In that

T ~ FES
incident, Moore actually admitted to the victim that he broke into her apartment withancEer .

’ . < . " : - ST, . : i . E‘ .
individual. Moore was then arrested in 1985 for possession of a firearm. Moore was p_}'acea%n
) i

e

two years probation during that year. In 1986, Moore was arrested for armed robbery. E;Agaig:,in =

1986, he was arrested for breaking and entering where several guns were stolen. In 198;7:jihe s
r,.v: =th,.

P

o o
sentenced to one year probation and three months in jail.

In 1987, Moore was sentenced to one year and six months to five years for attempted
breaking and entering. In January of 1988, he was arrested for-a probation violation. In
September 1988, he was released from prison on parole. He was subsequently arrested in
October of that same year for driving with a suspended license. Moore was recommitted to the
Michigan Department of Corrections as a “parole violator” in July 1989. He was paroled six
months later in December of 1989. In January 1990, Moore absconded from parole. He was

returned to the Michigan Department of Corrections on February 20, 1990. Moore maxed out

[ "Carohna ‘He was arrested -on- September -13; 1991 for}idriVifr n.d.er .Suspensmn (DUS) and .

::habltual trafﬁc offender He was arrested on October 10 199

r wo counts of assault and

-‘:'-'ba‘ctery and two counts’ of attempted purse-snatching. On November

with common law robbery and strong armed robbery. He was 'eventually convicted of these

charges and received a suspended sentence and probation. In 1992, he» was arrested for DUS and .

" // |
"8,7 //;/?/
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possession of marijuana, for which he received sixty days in jail. In 1993, he was arrested for
speeding, DUS, and habitual traffic offender. He eventually received ninety days in jail to be

served on weekends.

|
1102

<,

In 1994, he was arrested for four counts of passing fraudulent checks. In 19§4 hg_,yvas«'

arrested, again, for DUS. In 1995, he was arrested for ABHAN. Also in 1995, he wa%_.convicted =2

B
of DUS 3™ and sentenced to six months, suspended, with ninety days house arrest and: prob&n b e~

N D
5:,.., C:) C,)

Also in 1995, he was arrested again for DUS and for driving under the influence. O’ Mareh 7, ~4
1996 he was arrested and charged with first degree burglary, criminal sexual conduct, and assault
and battery.. On August 7, 1997, M{o}ore‘,’v_‘s probation was revoked on a charge of common law
robbery. He was ordered to serve six years in prison. His probation was also revoked on a
habitual traffic offender charge. On the same date, Moore pled guilty to ABHAN, arising from
the 1995 arrest and was sentenced on that charge as well. Moore was released from SCDC on
“Supervised Furlough” on December 9, 1998. Approximately nine months later, he was arrested

on September 16, 1999 and charged with the murder of James Mahoney, the armed robbery of

d cut him ofr His hif

‘{rchard 1s dead to

xprarns why his sister, V aneSSa, sta ed to Moore’s wife:

heip coming [from Mrchlgan j and to get mvselr out of thls mess.’ Respondent s Ex 19
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The record shows both trial counsel and Ms. Glass unsuccessfully attempted to locate
family members of Moore in Michigan, who would come to South Carolina and testify favorably
for him. The attempts of trial counsel’s and Ms. Glass’ to locate and obtain the cooperatign of

=

“Moore’s family members in Michigan were rebuffed. His" family members wOuld_gx'?_iiot :%We

telephone calls or answer letters sent by counsel or their mitigation investigator. MOQie '[o]d_Msr =

Glass that if his mother had not died in 1997, he would not have been “cut-off”’ by hlsffamllﬁlk

a\,mmf“} Sum

0l :0/%

he was in this case. —

This Court viewed the testimony of the witnesses in this case, including trial counsel, and
finds that trial counsel’s testimony on this issue is credible. Counsel’s testimony is corroborated
by the letter written to trial counsel by Moore and Ms. Glass’ report. The Court finds that
Moore’s family members did not want to assist in his case and that they avoided all efforts to
gain their assistance and cooperation. Counsel’s investigation was reasonable. O'Brien v. Dretke,
156 Fed.Appx. 724, 2005 WL 3529255 (5™ Cir. 2005) (counsel’s failure to discover particular

family friends and relatives and call them to testify in mitigation during penalty phase of capital

udice from counsel’s ail ged errors. This Court has -

of one of Moore’s blothers typlﬁes the cred1b111ty of Moore ] famlly members on thls 1ssue.

v

140a



James Moore testified he would have come and testified if he had been notified of the trial.
James Moore claimed he was living at home with his and Moore’s, father during the time from

Moore’s arrest until trial.

~~ However, on cross-examination by Respondent, James was forced to admit that'he.;’was

incarcerated in a prison during part of the time leading up to Moore’s trial and at (he t1@ 0
r,.ti (]
Moore’s trial on drug charges. James also admitted that he was kept in the dark 5y Meere’ g_

143

Michigan family regarding the fact that Moore had been charged with murder and was fac1@ thP
death penalty. This further corroborates the fact that Moore’s Michigan family was emban:assed‘
and angered by Moore’s commission of a murder and armed robbery in South Carolina, and that |
they had washed their hands of him.

Another of Moore’s brothers, Maurice Moore, admitted that he too had a criminal record,
for conspiracy and grand larceny. He also was angry with Moore after Moore’s arrest for murder
and armed robbery. Maurice Moore admitted that when Moore called him from jail after his

arrest for these crimes, he did not talk to Moore initially. So, Moore talked to Maurice’s

girlfriend. Maurice further admitted that Moore s father basically disowned him after he was

Maurice Moore later admitted that: he talked w1th Moore several times on the telephone

1Ty
H

L‘)"*x

pew)
= =1

prior to the trial. Maurlce testlﬁed that they talkedsabout h1m comlng to South Carolina and -
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This Court simply does not find Maurice Moore credible because of his conflicting

testimony about his discussions with Moore regarding coming and testifying at his capital trial,

- . . ... 333 @ . ..
and his later testimony that he could not afford to come at the time. Additionally, I\@I‘l %

(g —
Moore’s testimony is contradicted by Ms. Glass” mitigation‘report. Maurice deniedrthat he wag’
o -

) ¥ x"x'
contacted by any person acting on behalf of his brother prior to or at the time of hlS br(@er’?”‘v

yR
o

capital trial, but Ms. Glass mitigation report specifically states that she sent a certlfi:éd let_’Lcr t@f

- i

e =—

Maurice Moore on September 17, 2001.

This Court finds it was an objectively reasonable trial strategy decision not to seek out
two of Moore’s brothers. Ms. Glass’ report indicates Moore related to either his counsel or Ms.
Glass that two of his brothers were incarcerated for drugs. Moore related that his brother James
and his brother Phillip were both incarcerated in state prison outside South Carolina.
Respondent’s Ex. 25. Trial counsel Kelly testified that he would not want to present a family
member who was, himself, incarcerated.

.This Court has also carefully reviewed the testimony of Moore’s other family members

S ﬁom Mlchlgan and the Court finds that he was not prejudiced by the fa11ure of trial counsel to

S Qall:_any of them in his capital case. First, counsel called Moore’s »xvife.and'=hi's: stepson, to testify

’-h

oedn mltlganon and to'make a plea for anplu;an“r’~ slife

: .EJ\.\. if

AR qjldzﬁaive been thoroughly unpeached with their lack of kn0w1ed0e of vioore " Even though

/7% ‘
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attempted burglary. Additionally, they had no knowledge and were unaware of his criminal
convictions for common law robbery, habitual traffic offender, and ABHAN.

Moreover, one witness contradicted Moore’s PCR testimony. She testified that he moved
Tz o

“t0 Detroit-around the age 18. Depesition testimony of Arma Hadley, p. 15.- How"é'{?er“ ‘goor

f‘

would be thoroughly impeached at trial, by any claim that they were unaware of it. _:,,See
Belmontes. It would have appeared to the sentencing jury that either his Michigan family
members were lying about not knowing _about his criminal regord, or that they really did not
know about Moore as a person.

Finally, while the witnesses said some good things about Moore, they offered no
evidence that he suffered from any mental illness, mental retardation, personality disorder,
physical or sexual abuse, or deprivation or poverty. Nor was there any testimony from any of
these family memberé that Moore witnessed any physical or sexual abuse during his formative

years. In fact, they each testified that Moore came from a good family, had good parents, had o

positive role fnb_aels-= -and' ‘was made to attend church growing up and taught the difference

-L

p;ooaoml he e senteucmg proceeding womd have been different. See Belmortes
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family members had testified at sentencing. See Strickland, 466 U.S. at 695. See also Wiggins,
539 U.S. at 537.

GROUND 10(g) .

@i

1oz

* Next, Moote- alleges that couhsel ‘were ineffective:because they failed topreseﬁ?evi@nc
.
of his adaptability to prison through their retained “expert in the field of penal mstlt@on safet
DB'
and management,” James Aiken. He asserts that their failure to present Aiken’ s~testn%)n

“opened the door for the state's damning closing argument that [Moore] had shown *escalaﬁng
violence.”” He claims that he was prejudiced by counsel’s decision because the State injected the
issue of Moore’s future dangerousness by its argument, and that Aiken’s opinion that Moore
could be safely incarcerated if he received a life sentence would have rebutted the State’s
argument. The Court finds that counsel made a reasonable strategic decision not to present
Aiken’s testimony. The Court further finds that Moore has not proven any prejudice resulting
from counsel’s decision.

Mr. Aiken, an expert in correctional ins‘;itution management, was presented by Moore at

the PCR hearing. Mr. Aiken testified that he is President of James E. Aiken & Associates, and he

gave a summary of his work experience, both of working for various departmeiits of corrections

+

Lean ‘pe_ comroile

d an

was no indication that he participates in gang or other predatory activity.
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Based upon Mr. Kelly’s credible testimony, the Court finds that Mr. Aiken was present at
trial and prepared to testify that Moore could be safely housed and controlled by SCDC. While

Mr. Kelly did not have all of the prison records that had been gathered by the time of his PCR

..}a @

- testimony; he had given ‘copies ‘of all-‘of those.records to -Mr. Aiken in-preparing fogff_Moéie"'s ;

Pt

-390

trial. Mr. Kelly felt that Aiken would have given favorable testimony.

[
—
i

[ro e T u

pa—

However, the prosecution had brought a records custodian down from Mlchlgarrto tesﬁf rr;?:
=0
about misconduct while incarcerated in that State. The State had provided Mr. Kelly i:ai:}‘copi‘::of ::m
the records that it intended to introduce through this witness and he provided the records to
Aiken. Although Mr. Kelly was unable to recall the precise nature of these records,* he recalled
that the State’s evidence was damaging enough that he thought the defense would be
“hammered” if Aiken testified. Therefore, he decided not to present Mr. Aiken as a witness.
“In light of ‘the variety of circumstances faced by defense counsel [and] the range of
legitimate decisions regarding how best to represent a criminal defendant,” the performance

inquiry necessarily turns on ‘whether counsel's assistance was reasonable considering all the

‘circumstances.’” Belmontes, 130 S.Ct. at 384-85 (cmng Strzckland 466 U.S. at 688-689).

Considering the circumstances- of discussed above, ~th'1s=_COtlr’t__"ﬁnds,'eounsel’s decision not fo

c e e e e o Cofferthis evidence was reasonable under Strickland; sincerthe nr‘es‘en-tatifonof Aiken’s testimony - ¢ - ¢ - ¢ -

% The Cotitt-finds' that, in 2011 Mr *Ke&ly had-telephoned Mr: -Aiken: in-an-effort:to-obtain a copy of the:reGondsss s i o
from Mr. Aiken and refresh his recollection. Mr: Aiken ‘did not return his call, but he was informed that Aiken did -
not have the records. Therefore, Mr. Kelly could not recall whether Mr. Moore was involved in gangs, assaulis or

~ escape or some other misconduct. Although he did not have a specific recollection, the report sent to him by Ms.
Glass (Respondent’s Ex. 25) shows a detailed account of his criminal history in both Michigan and South Carolina,

- including several offenses that the State did not introduce at trial. See Ground 10(b). Included in the information

provxded to counsel was that Moore absconded from parole in Mlchlgan on January ]0 1990 Respondent’s Ex. 25, -

| o /7 o
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not to present retained mental health expert's findings or further evidence regarding petitioner's
educational history were tactical: counsel purposely withheld information about defendant's past,

including school records, because he had reason to believe that it would lead to;"dam%ing;; ‘

o

: : : . o=
- testimony regarding defendant's: past-vielent and-criminal conduct); Byram:v: zmz‘n-z;,};iSB 9&.3d
1

[ o P

203, 210 (4‘h Cir. 2003) (counsel’s strategic decision not to present psychologlcalr'éwdence g

Fam
!. - ._'L LY B eed
,_

where experts’ findings contained suggestions of antisocial behavior that could Be}ve @engf}i

e wewwes —t

harmful to client’s defense “was a reasonable one because such evidence ‘is a doungle-ea-éedﬂc
sword that might as easily have condemned [defendant] to death as excused his actions.’”)
(citation omitted); Miller v. Anderson, 255 F.3d 455, 459 (7™ Cir. 2001) (“The clearest respect in
which the lawyer's representation fell below the minimum level was the decision to put the
psychologist on the stand, knowing what the lawyer knew”), order directing the district court to
issue a conditional writ of habeas corpus vacated and the petition for rehearing dismissed, 268
F.3d 485 (7th Cir. 2001); Bonin v. Calderon, 59 F.3d 815, 834 (9" Cir. 1995) (“while the
Constitution réquires that a criminal defendant receive effective assistance of counsel, the

presentatibh' of -expert testimony is not necessarily an essential ingredient of a reasonably -

cdmp,e;tgé_xjt_'dfe_fc';n‘sc.,”v Counsel’s presentation of childhood mitigation evidence was reasonable

behavior is the likely product of such abuse™).

his requires Moore * to esraodsh a rea’sonabie

]

faume to" present Mr Amen s testimony. T

probability that a competent attorney, aware o_f [the available mitigating evidence], would have

95 //5/,77/%“’/ |
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introduced it at sentencing,” and ‘that had the jury been confronted with this ... mitigating
evidence, there is a reasonable probability that it would have returned with a different sentence.””

— B~
Belmontes, 130 S.Ct. at 386 (citing Wiggins, 539 U.S. at 535, 536). Further, “[i]n evaluati&g that

it if [counsel] had pursued the different path-not just the mitigation evidence [counsel] ,gpulé%cu:
= S L=

L
o = %
have presented” through Mr. Aiken, but also the damaging evidence from the prdgecutf&?n ifE =

i — d

< o g

reply “that almost certainly would have come in with it.” Belmontes, 130 S.Ct. at 386.

The Court finds that, on cross-examination, Respondent significantly impeached his
opinion of Moore’s adaptability with a contrary history of disciplinary infractions that Moore has
committed while incarcerated. Specifically, Respondent elicited that Moore had committed a
number of disciplinary infractions, both in the Spartanburg County Jail and on death row. The
most serious offense that he has committed while housed on death row is possession of a cell

phone and cell phone charger, which occurred in July 2006. This was considered a major

infraction by SCDC.

an unwuungnesa and refusal_LO v mply with Lhc rules and regulations of the institutions that have

such a grave problern for-the Department that SCDC and prison officials from twenty-nine other

oyl

S .///f ///
. R / .
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states petitioned the Federal Communications Commission in 2010 for permission to install
technology that would jam cell phone transmissions and render them useless.*
=z =
Further, although Respondent did not impeach Mr. Aiken’s opinion with the Januar#=l0, :- .
o =

A &
----1990: offense that-Moore absconded.: from parole in -Michiganq(-see;...Resp,ond_entZ-sWEX.FB.S,.-,p?&)

this offense and any other infractions that he committed during his incarceration m‘*Mml‘@an

would almost certainly be presented by the State at trial to rebut Mr. Aiken’s oplmon aS‘t
Moore’s adaptability. The Court finds that this offense and the numerous disciplinary in%racti_;ns
that Moore committed in South Carolina prior to the trial would have minimalized the
effectiveness of Aiken’s testimony. This is particularly true if there was further evidence of
misconduct that Moore committed in the Michigan incarcerations, as there appears to be. Under
these circumstances, the Court finds that Aiken’s expert testimony would have been of slight
value, at best, and that it would have permitted the introduction of evidence that would be
damaging to the defense’s case in miti gation.”!

Counsel’s decision not to present Mr. Aikeh’eopinion meant that the defense did not

present expert testimony to rebut any argument.by»’[he‘ State: as to Moore’s future dangerousness,

0 See http://www.nytimes. uG"’l/ 011/01/03/us/03 pr isoners. }"t*nl

I The original jury would obviously not have been presented with any of the disciplinary infractions thai Moore
committed .after ‘the trial, such as his' misconduct while he lias béen incarcerated .on death row. However, a
resentencing jury obviously would be presented with this evidence, as well. The Court finds that this post-trial
_ °v'deﬂﬁe ofmlccopduct wonld all bu conclusively demomtrate his mabﬂxtv or refusal to adjust to confinement.

97 R
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productive member of society.” R. p. 1730. Thus, the defense did present evidence to rebut the

State’s argument on future dangerousness.

i

Additionally, the Court finds that there was overwhelming proof that Moore vegs guitly o
T &
s

. ‘ o =
+thermurder of Jamie Mahoney-and-the :aggravating. circumstances:-Fhere was-also'sofveziwhehﬂmgag;ﬁ; o eEi e

et = [ "1

o f i
proof of Moore’s future dangerousness, through the introduction of evidence concermr%}us:acz

; —tat e,

prior criminal history, which included convictions for common law robbery, aggrava%ed assault—~
and battery, thefts of valuables the theft or possession of weapons, and parole Violatioﬁs. There
was also a similar robbery where he went behind the counter threatened and assaulted the victim.
Finally, the record shows that Moore had been incarcerated several times before and was not
rehabilitated by his incarceration. Thus, the Court finds that Moére did not meet his bﬁfden of
proving that “there is a reasonable probability . . . that the balance of aggravating and mitigating
circumstances did not warrant death” if such an instruction had been given. See Strickland, 466
U.S. at 695. See also Wiggins, 539 U.S. at 537.
GROUND 10(h)

-Moore maintains that trial counsel were ineffective because- they.failed to request a

honod o

that Mahonev shot [Momd which

ing into consideration the fact th

vas the whole basis.of counsel's argument that [Moore] was,a VlCtlm to '

4' he‘Com’t ﬁnds s that

~‘he has not pm’ven that counsel’s penormance was deficient because Lhe credib}e evi denbe is that

2 Sectlon 16- 3-20(C)(b)(8) prov1des that it is a mitigating circumstance that “f{tJhe defendant was provoked by the
victim into committing the murder.” The Court’s Westlaw: search of the statutes of those states that have the death
pena lfy revea‘ed that Qouth Carolma is the only one that hac thm mitigating c1rcumstance - : '

/;A,
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counsel made a reasonable strategic decision not to request the charge. The Court further finds
that there was no prejudice from counsel’s alleged error because there was no evidence that the

victim provoked him. —

=
did not amount to deficient performance under Strickland. The credible evidence 3% tha

Kelly correctly determined that there was no legal basis for counsel to request the ch&rge i the®=
absence of testimony from Moore to support it. Also, the jury had already convicted Moore of
murder and armed robbery. Therefore, the Court finds that trial counsel made a reasonable
strategic decision under not to ask the trial judge to submit this statutory mitigating
circumstance. The Court further finds that counsel discussed with Moore that the defense might
be entitled to this statutory mitigating circumstance if there was evidence to support it, in
connection with the discussion as to whether or not Moore would testify in the sentencing phase.

However, Moore refused to testify in either phase of the trial. Moreover, he has not raised any

allegation that counsel were ineffective in their advice as to his right to testify in either phase of

the trial.

wnatsoevel to provoke Moore Comm Sza:e V. P!emmors, 6 S.C. 78, 84,332 S.E.2d 765; 769

(1985). Rather, the only evidence at trial was that the victim was acting lawfully and in defense

. l’ / .
9.9_  { 78 /05/;
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of himself or Mr. Hadden. Also, evidence that the victim was initially armed with both weapons
or that he may have produced a weapon first did not constitute provocation by him for the

reasons discussed in Ground 10(f).

)
lﬁZ

~Evenif the victim did first present-the=45it:isclear that-Moore-had: managed:m talkg.that-

"r

Sﬂ
Ky

weapon away from him and completely subdue him before any shots were fired. lfurtheﬁ theTJC.,

f

r‘='

!

A

¢

only evidence is that the victim did not shoot at Moore, until after Moore had ﬁre@ a shmt at

,»- .

%H“ﬁﬁ

LHN0D D

3

Hadden. Thus, whether Mr. Mahoney was acting to defend himself, the store or Haddén he-was - =
acting lawfully when he finally fired his .44 caliber weapon at Moore, and the victim did not
provoke the defendant to commit the murder. Moreover, there was overwhelming evidence that
proved that Moore was guilty of murder and the statutory aggravating circumstances. See
Strickland, 466 U.S. at 694. Also, there was no evidence to support the submission of this
mitigator.

Additionally and contrary to Moore’s argument before this Court, counsel’s sentencing

phase closing argument did not assert that Moore was a victim, even though the evidence did

show that Moore was shot during- his c’b'nfrontation with Mr. Mahoney and counsel did urge that

~warrant death”.if such an 1nstruct10n ha ‘been .glven See. Sa'zckland 466. U S at 695 See also. ... ... -

Wzggms v. Smith, 535 U.S: 510 337 (LO

B In obwous response to the. prosecutions argument, counsel suggested that Moore s actlons aﬁer his arrest
demonstrated fhaf he “'s beinga pr oductwe membel of QO"‘IPT}’ ? R p. 1736, - - »

. 100 //L/;p
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IT IS, THEREFORE, ORDERED:

1. That the Application for Post-Conviction Relief in this matter is

dismissed with prejudice; and

2. That Applicant is remanded to the custody of Respondent.

1

AND,HWSEK)ORDEREDtMSOZVfbyofVfé%éz ,2011.
/7
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®OGER L. COUCH

-/ﬁ raM : ~ T
P ) Fresiding Circuit Court judge
M, South Carolina

el e T T e e S A A T L R S T A S

o101

- 152a



	1 CA4 Opinion
	2 CA4 Order Denying Petition for Rehearing
	3 D.S.C. Order Dismissing Habeas
	4 State Court Order Denying PCR



