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OPINION

SUHRHEINRICH, Circuit Judge.

A jury convicted Defendants-Appellants Alex Castro, Dante Howard, and Solon Tatum
of conspiring to distribute heroin, cocaine, and marijuana in western Michigan. The evidence at
trial depicted a sophisticated drug traflicking organization, with the conspirators going to great
lengths to avoid detection.  Appellants challenge the tools the government used to ensnare
members of the organization, including wiretaps that recorded drug-réliated conversations
between co-conspirators. Because the district court properly authorized those wiretaps, properly
admitted cvidence obtained from them, properly concluded that the evidence offered by the

government supported Appellants’ convictions, and properly sentenced Appellants, we affirm.

A.

In the spring of 2017, DEA agents in Grand Rapids, Michigan, began investigating a drug
trafficking ring led by brothers Yusel Phiftips and Ray Anthony Lee. Confidential sources told
them that Phillips and Lee bought and sold kilogram-level quantities of heroin and cocaine in
Grand Rapids, Benton Harbor and Kalamazoo. The investigators gathered evidence against
Phillips and Lee, conducting surveillance of them moving packages into and out of two “stash
house” locations, recovering drug related products from “trash pulls™ at those locations, and
making “controlled buys™ of drugs from their associates. The agents also observed activity that
led them to believe that Phillips and Lee got their drugs from interstate semi-truck shipments.
For example, at 4:00 a.m. on July 17, 2017, agents followed Ray Lee’s car to a hotel parking lot,
where he and Phillips parked near a semi-truck and interacted with the driver. After the meet-up,

Phillips and Lee returned to one of the suspected stash houses.

Based on that evidence, the agents obtained authorization to tap Phillips’s and Lee’s cell

phones. They began monitoring Lee’s phone (“Target Phone 3”) on July 20, 2017 and began
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monitoring Phillips’s phone (“Target Phonc 4™) on July 27, 2017. Subsequently, they gained
authorization to monitor two more phones owned by Lee and one more phone owned by Phillips.
The agents monitored those phones until Phillips and Lee were arrested on Scptember 3, 2017.
With the assistance of those wiretaps, the government observed Phillips and Lec arrange

additional semi-truck shipments of drugs {rom their supplier on July 31 and September 3, 2017,

On September 3, 2017, the government arrested 17 members of the alleged drug
conspiracy and exccuted 20 search warrants, uncovering approximately $1,300,000,
13 kilograms of cocaine, 19 kilograms of heroin, 1.5 kilograms of fentanyl, 50 pounds
of marijuana, three handguns, and an assault rifle.  Phillips and Lee cooperated with the
government and described the scope of their drug trafficking organization.  The investigation

produced cvidence against each of the Appellants, which is summarized below.

Appellant Alex Castro. Phillips testified that, starting in late 2013 or carly 2014, Castro

sold him heroin, cocaine, and marijuana in kilogram-level quantitics. According to Phillips,
Castro supplied drugs 1o him and Lee about once per month until the arrests in September of

2017.

Castro used long-haul truck drivers to move drugs from California to Grand Rapids.
Federal agents observed three of these deliveries at a Grand Rapids hotel in the summer of 2017.
On Scptember 3, 2017, the agents arrested the truck "driver, Salvador Cervantes, who agreed to
cooperate with the investigation. Cervantes testified that Castro recruited him to carry drugs in

his semi-truck and paid him $1,000 per kilogram delivered over the course of several years.

At trial, the government introduced text messages and recorded conversations between
Phillips and Castro that were obtained {rom the wiretaps on Phillips’s cell phone.  Phillips
testified that he and Castro were discussing drug transactions, including price, quantity, quality,
and delivery instructions. Phillips also stated that he and Castro communicated in code to avoid
detection, referring to kilograms of heroin as “originals,” kilograms of cocaine as “chicas,” and
thousands of dollars of drug procceds as “the count.” Phillips, Lee, and Cervantes all identified

Castro as the speaker on the calls admitted at trial.
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Appellant Dante Howard. Phillips testified that he sold cocaine, heroin and marijuana to

Dante Howard from late 2016 or early 2017 until September of 2017. Phillips explained that he
delivered drugs to Howard through intermediaries, including an individual named Etrevion

Murphy, who carried drugs from Grand Rapids to Benton Harbor on the Greyhound bus.

The government introduced calls and texts between Phillips and Howard 1o corroboratc
Phillips’s testimony. Although the two spoke in vague terms, such as “[I]et’s make that happen
the same way,” Phillips testified that they were talking about drugs. Phillips and Howard also
shared their concerns about being detected by police, like when Phillips told Howard that one of
their couriers suspected she had been surveilled while driving drug money from Benton Harbor

to Chicago. Howard stipulated that he was the speaker on the phone calls.

Appellant Solon Tatum. Ray Lee testified that Solon Tatum, whom he knew as “Solo,”

was his barber. Lee testified that he sold Tatum two kilograms of cocaine in July of 2017. The
government introduced evidence that Lee sold Tatum the first kilogram in a motel parking lot on
July 14, 2017, Lee testified that on July 18, 2017 he and Tatum met in a mall parking lot, where
he delivered another kilogram of cocaine to Tatum and Tatum paid him for the kilogram
delivered on July 14. The government offered video surveillance and recorded conversations to

corroborate Lee’s lestimony. Tatum stipulated that he was the speaker in those communications.

The government also offered evidence that Tatum intended to sell the cocaine he got
from Ray Lee. Government witness Derrick Swain testified that he purchased cocaine from

Tatum on two or three different occasions in late 2016, amounting to a “couple ounces.”
B.

The government charged Appellants for their alleged involvement in Phillips and Lee’s

organization.

The jury found Castro guilty of conspiring (o distribute over one kilogram of heroin, over
live kilograms of cocaine, and less than 50 kilograms of marijuana. During sentencing, the
district court applied a two-level enhancement for obstruction of justice based on Castro’s visit to

the family of Salvador Cervantes and Castro’s cfforts to gather information aboutl the
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couperating witnesses while in pretrial custody. Castro’s offense level was 46, but capped at 43,
the highest possible oflense level. Accordingly, it would have been 43 even if the obstruction
enhancement had not been applied. Based on Castro’s criminal history category of VI, his
Sentencing Guideline range was life in prison. The court imposed a sentence of 504 months, to

be followed by 24 months for a pending supervised release violation.

The jury found Howard guilty of conspiracy to distribute controlled substances. At
sentencing, the district court attributed to Howard one kilogram of cocaine and 800 grams of
heroin, resulting in a “converted drug weight™ of 1000 kilograms and an offense level of 28. The
district court also added one point to Howard’s criminal history score based on a misdemeanor
use-of“marijuana conviction in 2017. With an offense level of 28 and a criminal history category
of 1, Howard’s Sentencing Guideline range was 97 to 121 months. Citing Howard’s extensive

criminal record, the court sentenced him to 120 months.

The jury found Tatum guilty of the conspiracy charge (Count 1), not guilty of possessing
with intent to distribute cocaine on July 14, 2017 (Count 2), and guilty of possessing with intent
1o distribute cocaine on July 18, 2017 (Count 3). Tatum represented himsell at his sentencing,
having discharged his trial counsel. The district court determined that Tatum testified falscly at
tria} and on that basis applicd a two-level enbancement 10 Tatum’s offense level.  With an
ollense level of 26 and a criminal history category of Ill, Tatum faced a Guideline range of 78 to

97 months in prison. The district court sentenced him to 84 months.

Castro, Howard, and Tatum now appcal their convictions and sentences.
1I.

As noted above, the issues on appeal fall into four genceral categories: first, whether the
district court erred by admitting cvidence obtained from wiretaps; sccond, whether the
government offered sufficient evidence; third, whether the district court erred by admitting out-
ol-court statements of co-conspirators; and fourth, whether the district court properly sentenced

the Appellants.
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A.

Appellant Castro argues that the district court should have suppressed the evidence
obtained from wiretaps of Phillips’s cell phones because the government failed to establish that
those wirctaps were necessary as required by the federal statute governing interception of wire

and electronic communications.

To use a wirctap, federal law enforcement officials must describe to an authorizing judge
“whether or not other investigative procedures have been tried and failed or why they rcasonably
appear to be unlikely to succeed if tried or to be too dangerous.” 18 U.S.C. § 2518(1)(c). This
“necessity  requirement” ensures that wirctapping “is not resorted to in situations where
traditional investigative techniques would suffice to expose the crime.” United States v. Alfano,
838 F.2d 158, 163 (6th Cir. 1988) (quoting United States v. Kahh, 415 U.S. 143, 153 n. 12
(1974)).

~ Even so, “the purpose of the necessity requirement ‘is not Lo foreclose electronic
surveillance until cvery other imaginable method of investigation has been unsuccessfully
attempted, but simply to inform the issuing judge of the difficultics involved in the use of
conventional techniques.” United States v. Corrado, 227 F.3d 528, 539 (6th Cir. 2000) (quoting
United States v. Landmesser, 553 F.2d 17, 20 (6th Cir. 1977)). Accordingly, we give
“considerable discretion™ to a district court’s tinding that the requirements of' § 2518(1)(c) have
been met. Landmesser, 553 F.2d at 20.

The government met that standard in this case. In a sixty-page affidavit in support of an
application to monitor Phillips’s cell phone, DEA special agent Alexis Giudice explained the
goals of the investigation and why wirctaps were necessary to achieve those goals.  Agent
Giudice stated that her tcam intended to uncover “the identitics and roles of all supplicrs of
controlled substances to the [Phillips-l.e¢ organization}” and to “fo]btain]] admissible evidence
that demonstrates beyond a reasonable doubt that the TARGET SUBJECTS and any later
identified targets committed the alleged violations of law set forth berein™  She went on to
explain why traditional investigative techniques were either unlikely to succeed or oo daﬁgcrous

to attempt. For example, physical surveillance was not likely o uncover the supplier because the
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known suspects demonstrated “surveillance consciousness,” an awarecness of when they were
being watched and the use of evasive measures to avoid detection. In addition, none of the
government’s confidential sources knew who supplied heroin and cocaine to Phillips and Lee,
and Agent Giudice considered it unlikely that Phillips and Lee would reveal their source to an
undercover agent. Similarly, Agent Giudice doubted that Phillips and Lee would simply identify
their supplicr once they were in government custody. In her experience, “withoul cvidence of
criminal wrongdoing, members of criminal organizations are more likely to honor their
commitment to the organization (i.c., to not cooperate with law enforcement) over their personal

responsibility to provide truthful information to law enforcement officers.”

The district court granted that application (as well as subsequent applications for
additional phones) and authorized the government to monitor Phillips’s and Lee’s cell phones
from July 27, 2017 until they were arrested on September 3, 2017.  During that time, the
government heard Phillips discuss incoming shipments of heroin and cocaine with a person

whose voice was later identified as Castro’s.

Castro moved to suppress the wiretap evidence, arguing that the government did not need
to tap Phillips’s cell phones because, by the time the government applied for authorization of
those wirctaps, traditional investigation methods had uncovered substantial evidence against

26 members of the Phillips-1Lee organization.

However, nothing requires the government to call off its investigation afler it achieves
only some of its goals. See United States v. Stewart, 306 F.3d 295, 305 (6th Cir. 2002) (noting
that “the mere fact that some investigative techniques were successtul in uncovering evidence of
wrongdoing does not mandate that a court negate the need for wiretap surveillance™). And when
the agents intercepted Castro’s communications with Phillips, they had yet (o meet an important
goal of their investigation: identifying and prosecuting the person supplying drugs to Phillips and
Lee. The district court denied Castro’s motion for that reason, noting that “the government’s
goals included trying to identify the source of supply,” and emphasizing that ¢ven though the
government “could have taken down the organization to the extent they understood it at the time

[of the wiretap application], it’s an inherently balanced decision point” because “once you take
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down the people you already know, everybody else is on notice and the higher reaches of the

organization are going 1o shut down or change their tactic long enough to avoid detection.”

For these reasons, the district court properly denied Castro’s motion to suppress the
wiretap evidence.
B.

Appellants Howard and Tatum argue that the government failed to introduce sufficient
evidence to support their convictions.

“A defendant challenging the sufficiency of the evidence ‘bears a very heavy burden.™
United States v. Prince, 214 F.3d 740, 746 (6th Cir. 2000) (quoting United States v. Wright,
16 F.3d 1429, 1439 (6th Cir. 1994)). This court considers “whether, after viewing the evidence
in the light most favorable to the prosecution, any rational trier of fact could have found the
essential elements of the crime beyond a reasonable doubt.” Jackson v. Virginia, 443 1U.S. 307,
319 (1979). The Court will nol réverse a conviction unless, “viewing the record as a whole, the
judgment is not supported by substantial and competent evidence.” United States v. Blakeney,
942 F.2d 1001, 1010 (6th Cir. 1991).

The jury convicted Howard of conspiracy to distribut¢ and possess with intent 1o
distribute controlied substances in violation of 21 U.S.C. § 840, as charged in Count T of the

second superseding indictment.

To sustain a conviction for conspiracy under 21 U.S.C. § 846, the government must
prove: (1) an agreement to violate drug laws, in this case 21 U.S.C. § 841 (2) knowledge and
intent to join the conspiracy; and (3) participation in the conspiracy. United States v. Martinez,
430 F.3d 317, 330 (6th Cir. 2005) (citing United States v. Welch, 97 F.3d 142, 148-49 (6th Cir.
1996)). “In a drug distribution chain conspiracy, it is enough to show that each member of the
conspiracy realized that he was participating in a joint venture, even if he did not know the
identitics of every other member, or was not involved in all the activities in furtherance of the

conspiracy.” Id. at 332-33 (citation and intemal quotation marks omitted).
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The government offercd sufficient evidence to support Howard's conspiracy conviction.
Phillips testified that, about once per month from late 2016 through September of 2017, he sold
large quantities of drugs (up 1o one kilogram of cocaine and up to 100 grams ol heroin) to
Howard. In addition, Phillips and Howard used code words to arrange deals, and they used
intermediaries for delivery and payment. Finally, on at leasl one occasion, Phillips discussed
with Howard that one of their associates belicved she had been surveilled by police,
demonstrating a joint concern to avoid detection. The government corroborated much of this

testimony with recorded conversations between Phillips and Howard.

Howard argues that the government’s evidence fails to support a conspiracy conviction
because he “at most had a buyer-seller relationship with Mr. Phillips and was not a part of his
DTO |ie., drug trafficking organization] or a coconspirator.” “Generally, a buyer-seller
relationship alone is insuflicient to tic a buyer to a conspiracy because *mere sales do nol prove
the existence of the agreement that must exist for there to be a conspiracy.”™  United States v.
Deirz, 577 ¥.3d 672, 680 (6th Cir. 2009) (quoting United States v. Cole, 59 F. App’x 696, 699
(6th Cir. 2003)). To determine whether a defendant was a coconspirator as oppused to a mere
buyer or scller, this court considers “(1) the length of the relationship; (2) the established method
of payment; (3) the extent to which transactions are standardized; and (4) the level of mutual
trust between the buyer and the seller.” /d. at 681 (citing Cole, 59 F. App’x at 700). In addition,
“evidence of repeat purchases from a single source and large volumes of narcolics creates an
inference of conspiracy.” United States v. Pritchett, 749 F3d 417, 431 (6th Cir. 2014) (citing
United States v. MacLloyd, 526 ¥ App’x 434, 439 (6th Cir. 2013)).

The evidence discussed above permitted a reasonable juror to conclude that Howard
paﬂicipaled in the conspiracy. Phillips’s testimony alone gave the jury a basis to conclude that
Howard purchased large quantitics of drugs on a regular basis, through an established procedure,
and with joint efforts to avoid being detected.

2.

The jury convicted Tatum of conspiracy to distribute and posscss with intent to distribute

controlled substances in violation of 21 U.S.C. § 846, as charged in Count 1 of the second
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superseding indictment. The jury also found Tatum guilty of possessing cocaine on July 18,

2017 with infent to distribute, as charged in Count 3 of the second superseding indictment.

To convict Tatum on the conspiracy count, the government had to meet the burden set
forth above with reference to the same charge against Howard. At trial, the government offered
substantial evidence against Tatum, the most significant of which was the testimony of Ray Lec.
Lee testified that he sold Tatum a kilogram of cocaine on two different occasions in the summer
of 2017. On both occasions, Lec “fronted” the drugs to 'Tatum, meaning that he trusted Tatum to
pay for the $35,000 worth of cocaine at a later date. Lee also testified that he gave Tatum two
samples of heroin, one that had been diluted (or “touched,” according to the communications
between Lee and Tatum) and one that was uncut, so that a potential customer could test their
quality. The government offered recorded conversations and video surveillance footage that

corrcsponded to much of Lee’s testimony.

That evidence supports Tatum’s conspiracy conviction. Tatum purchased large quantities
of cocaine on a fronted basis. This Court has “recognized that the trust involved in [ronting
drugs under a delayed payment or credit arrangement suggests more than a buyer-seller
arrangement between the parties.” United States v. Henley, 360 F.3d 509, 514 (6th Cir. 2004).
Moreover, Lee and Tatum discussed the quality of different batches of heroin, which suggested a

level of coordination beyond the typical buyer-seller arrangement.

Tatum also challenges his conviction [or possession of cocaine with intent to distribute
on July 18, 2017 (Count 3). To prove possession with inteat {o distribute, the government must
establish that the defendant: “(1) knowingly, (2) possessed a controlled substance, (3) with intent
to distribute it.” United States v. Russell, 595 F.3d 633, 645 (6th Cir. 2010) (quoting Uniled
States v. Coffee, 434 F.3d 887, 897 (6th Cir. 20006)).

The government offered sufficient evidence to sustain this conviction as well. First, Lee
testified that he sold Tatum a kilogram of cocaine on two occasions. This court has held that
possession of one kilogram of cocaine “permits an inference that the cocaine was intended for
distribution, not personal usc.” United States v. Martin, 920 F.2d 345, 348 (6th Cir. 1990)
(citing United States v. Franklin, 728 F.2d 994, 998 (8th Cir. 1984)). In addition, government
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witness Derrick Swain testified that Tatum sold him “a couple ounces™ of cocaine on two or

three occasions beginning in late 2016.

Tatum argues that the government failed to prove that he intended to distribute the
cocaine he possessed on July 18, 2017 because the prosecution offered no evidence that he
actually sold drugs afler that date. That argument wrongly equates intent to distribute with actual
distribution and ignores that intent can be proved through circumstantial evidence. Tatum’s
possession of large amounts of cocaine and prior sales of cocaine to Swain permitted the jury to

find that he intended to sell the cocaine he possessed on July 18, 2017.
C.

Howard challenges the admission of three recorded phone calls between Yusefl Phillips
and Etrevion Murphy, which the government alleged to contain discussions of a drug transaction

between Phillips and Howard.

Howard argued at trial that these recordings were hearsay. A statement made out of court
and offered to prove the truth of the matter asserted in the statement is hearsay. Fed. R. Evid.
801. But an out-of-court statement offered against an opposing party is not hearsay when it is
“made by the Jopposing] party’s coconspirator during and in furtherance of the conspiracy.”
Fed. R. Evid. 801(d)(2)IE). “[F]f it is more likely than not that the declarant and the defendant
were members of a conspiracy when the hearsay statement was made, and that the statement was
in furtherance of the conspiracy, the hearsay is admissible.” United States v. Enright, 579 F.2d
980, 986 (6th Cir. 1978). That determination is made by the court under Federal Rule of
Evidence 104(a). /d.

The district court denied Howard’s hearsay objection, determining that the calls between
Phillips and Murphy met the coconspirator exception to the hearsay rule. The court conditioned
that ruling on a determination at the conclusion of the government’s evidence that Howard was a
coconspirator of Phillips and Murphy, and the court ultimately madc that finding by a

preponderance of the evidence.
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Howard argues that the calls between Phillips and Murphy fell outside of the
coconspirator exceplion because he “was not proven (o be a conspirator”™ of Phillips and Murphy.
However, as summarized above in connection with Howard’s sufficiency-of-evidence argument,
the district court had an ample basis to conclude that Howard was a coconspirator of Phillips and
Murphy. Accordingly, the district court did not err in admitting the recordings under Rule
801(d)(2)(E).

D.

Each Appellant challenges his sentence. For the reasons below, the district court

properly sentenced the Appellants.
1.

Appellant Castro argues that the district court erred by finding that he attempted to
influence witnesses, which resulted in a two-level enhancement for obstruction under USSG
§ 3C1.1. Howecver, even without the obstruction enhancement, Castro’s offense level would
have been 43 (the maximum under the Sentencing Guidelines). Castro concedes that point.
Accordingly, even if the district court erred in applying the enhancement, that error would not
have atfected Castro’s offense level or Guideline range and was therefore harmiess. Sce United
States v. Faulkner, 926 F.3d 266, 275 (6th Cir. 2019) (“Errors that do not affect the nltimaie
Guidelines range or sentence imposed are harmless and do not require resentencing.”™) (citing

United States v. Morrison, 852 T.3d 488, 491-92 (6th Cir. 2017)).

Moreover, we note that the district court had a sufficient basis to conclude that Castro
attempted to influence witnesses.! Betore Castro was indicted, he visited the wife of his driver,

Salvador Cervantes, who had been arrested on September 3, 2017. The district court noted that

1A« this court noted in United States v. Thomas, 933 F.3d 605, 608 (6th Cir. 2019), previous panels have
applied several different standards of review Lo this question.  Some panels coasidered the application of facts to
§ 3CL.1 (o be a mixed question of law and fact that we review de novo.  United States v. Donadeo, 910 F.3d 886,
893 (6th Cir. 2018); United States v. Bazazpour, 690 F.3d 796, 805 (6th Cir. 2012). A different panel, noting that 18
U.S.C. § 3742(c) directs appellate courts to “give due deference to the district court’s application of the guidelines to
the facts,” applied clear-crror review. United States v. Jackson-Randolph, 282 F.3d 369, 388-90 (6th Cir. 2002).
Yet another panel used clements of both standards, stating that courts should review de novo “whether facts
constitute obstruction of justice,” but also should “give due deference to the district court’s application of the
guideline to the facts.” United States v. Vasquez, 560 F.3d 461, 473 (6th Cir. 2009) (citations omitted). We do not
attempt to resolve that discrepancy in this opinion.
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this visit was “neutral on its face or even helpful,” made seemingly to say, “Hey, 'm here for
you.” However, the court held that the more logical interpretation was that Castro was
“encourag|ing] Mr. Cervantes not to come clean or to lean in Mr. Castro’s favor™ with the
implication that he could “make things miserable,” which was “at least enough of a concern for
Mrs. Cervantes 10 move her family™ before Cervantes pleaded guilty. Lending support to that
interpretation, the government noted that Cervantes was alraid o (estify against Castro and

nearly backed out of his agreement to cooperate.
Accordingly, we affirm Castro’s sentence.
2.

Appellant Howard contends that the district court committed three errors in devising his
sentence: (1) finding that Howard was responsible lor one kilogram of cocaine and 800 grams of
heroin, when the jury determined that he was responsible for less than S00 grams of cocaine and
no heroin; (2) concluding that Howard’s prior conviction for marijuana use should score as a
separate offense rather than conduct relevant to his felony drug conviction; and (3) placing too

much weight on Howard’s criminal history in sentencing him to 120 months in prison.

Drug Quantity. The district court did not err in determining the quantity of drugs
attributable to Howard.

Howard first argues that the district judge erred by finding him responsible for more
drugs than the jury did. However, a seniencing judge may find (by a preponderance of the
evidence) that a defendant is responsible for a greater quantity of drugs than determined by the
jury (applying the higher beyond-a-reasonable-doubt standard). See United States v. Watts,
519 U.S. 148, 157 (1997) (per curiam) (holding that a sentencing judge may consider acquitted
conduct when devising a sentence); United States v. White, 551 F.3d 381, 38485 (6th Cir. 2008)
(en banc) (same). Because the quantity of drugs that the district court atiributed to Howard did
not expose him {0 a greater sentence than the maximum under his statute of conviction, the court
was permitied 1o determine that quantity based on a preponderance of the evidence. See United
States v. Williams, 29 F. App’x 198, 202 (6th Cir. 2001) (citing Apprendi v. New Jersey,
530 U.S. 466, 490 (2000)).
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Second, the district court cited ample evidence for attributing one kilogram of cocaine
and 800 grams of heroin to Howard. This court reviews that determination for clear error.
United States v. Pruitt, 156 F.3d 638, 647 (6th Cir. 1998) (citing United States v. Thomas,
49 F.3d 253, 259 (6th Cir. 1995)).

Phillips (whom the district court regarded as a credible witness) testified that he sold
Howard up 10 a kilogram of cocaine and up to 100 grams of heroin cach month from the end of
2016 until they were both arrested in September of 2017, The district court accounted for some
uncertainty in those numbers, noting that the 1000 kg of “converted drug weight™? fell “right on
the cusp between level of offense 30 and level of offense 28, and erred on the side of caution in
setting Howard's offense level at 28.  Accordingly, the district court’s determination was not

clearly erroneous.

Prior Marijuana Conviction. The district court properly determined that Howard’s prior

misdemeanor conviction for “use of marijuana”™ should be scored as one criminal history poim

instead of factoring into the “relevant conduct™ of his conspiracy conviction.
piracy

A sentencing court must properly calculate the defendant’s Sentencing Guidelines range.
United States v. Ruyyan, 885 F.3d 436, 440 (6th Cir. 2018) (citing Gall v. United States,
552 U.S. 38, 51 (2007)). This court reviews that issue for abuse of discretion, “keeping in mind
that factual findings will stand unless clearly erroneous and legal oonclusion§ will stand unless
our fresh review leads to a contrary conclusion.” [Id. (citing United States v. Bolds, 511 F.3d

568, 579 (6th Cir. 2007)).

Section 4A1.1 of the Sentencing Guidelines directs a sentencing court to determine a
defendant’s criminal history score by adding points for prior senlcnéts. A “prior sentence™ is
“any sentence previously imposed upon adjudication of guilt . . . for conduct not part of the
instant offensc.” Jd. § 4A1.2(a)(1). Conduct is “part of the instant offense™ when it would be

considered “refevant conduct™ under section 1B1.3 of the Guidelines. /d. § 4A1.2 cmt. n.1.

Z0ne gram of heroin cquals 1000 grams of “converted drug weight,” and one gram of cocaine equals 200
grams of that measurement. (JISSG § 2D1.1, cmt. 8 (“Use of Drug Conversion Tables™).
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The district court found that Howard's personal use of marijuana fell outside of the
relevant conduct of his conviction in this case for conspiracy to posscss with intent to distribute
controlled substances. In support, the court explained that “use of marijuana is distinet from
possession with intent to distributé” because “it’s certainly conceivable that somcébady can be
involved in the use of marijuana or other drugfs] without having it be part of the conspiracy to

distribute.”

Circuit precedent supports the district judge’s analysis. In United States v. Collins, this _
court upheld a sentencing judge’s determination that the defendant’s possession of heroin for
personal use was not relevant conduct with respect to his conviction for conspiracy to distribute.
600 I. App’x 433, 438 (6th Cir. 2015). Similarly, in United States v. Escobar, this court held
that possession of small amounts of cocaine for personal use fell outside of the defendant’s
conviction for conspiracy to possess with intent to distribute cocaine. 992 F.2d 87, 90 (oth Cir.
1993) (“We can think of no justification for concluding that any cocaine possession by Escobar
during the three-year time span of the criminal enterprisc must automatically be considered as

having been committed by him as part of or in furtherance of his criminal enterprise.”).

Accordingly, the district court properly determined that Howard’s misdemeanor

conviction for use of marijuana should be scored as a separate prior offense.

Weight given to Criminal History. Finally, Howard asserts that the district court placed

undue weight on his criminal history in sentencing him to 120 months in prison (which fell

within, but near the top of, the Sentencing Guideline range of 97 to 121 months).

A claim that a sentence is substantively unreasonable is “a complaint that the court placed
too much weight on some of the § 3553(a) factors and too little on others in sentencing the
individual.”  Rayyun, 885 F.3d at 442. Weighing those factors “is a matter of reasoned
discretion, not math, and our highly deferential review of a district court’s sentencing decisions
reflects as much.™ Jd. (citing Gall, 552 U.S. at 51). This court presumes that a senience within
the Guidelines range is reasonable. United States v. Vonner, 516 F.3d 382, 389 (6th Cir. 2008)

{en banc).
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Howard fails to rebut the presumption that his within-guideline sentence was reasonable.
The district court explained why Howard’s criminal history warranted a sentence near the top of
the guideline range. In that connection, the court observed that Howard’s criminal history
appeared to be “from age 12 on . . . a largely unbroken string of convictions.” The district judge
expressed particular concern regarding a conviction for conspiracy (o distribute heroin afier a

Jury trial in 2002 and a violation of the terms of supervised release after that conviction.

Howard contends that the district court failed to consider that he “was much less culpable
~ than the other main players in the conspiracy.” But he fails to explain why he should be
considered less culpable, and to the extent that argument is based on the quantity of drugs he

handled, that factor was accounted for in calculating his offense level.
Accordingly, the district court did not place undue weight on Howard’s criminal history.
3.

Appellant Tatum asserts that the district court committed three errors in determining his
sentence: (1) finding that Tatum perjured himself during his testimony at trial; (2) “double
counting” that perjury by considering to be an aggravating factor in the sentencing calculation;

and (3) declining to adopt a downward departure in Tatums criminal-history calculation.

Pefjury. The district court did not err by finding that Tatum’s trial testimony constituted
perjury and amounted (o an obstruction of justice under section 3CI.1 of the Sentencing

Guidelines.

That section provides that when a defendant willfully obstructs justice with respect to the
investigation, prosecution, or sentencing of his offensc of conviction, the sentencing court should
increase the defendant’s offense level by two. USSG § 3CI.1. Obstruction of justice under

section 3C1.1 includes testimonial perjury at trial. /d. at cmt., n.4(b).

Importantly, “not every accused who testifics at trial and is convicted will incur an
enhanced sentence under § 3C1.1 for committing perjury.” United States v. Dunnigan, 507 U.S.
87,95 (1993). When a defendant objects to the application of an obstruction enhancement based

on his trial testimony, the sentencing court “must identify thosc particular portions of the
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defendant’s testimony that it considers to be perjurious,” and “must either make specific findings
for cach element of perjury or at least make a finding that encompasses all of the factual
predicates for a finding of perjury.”™ United States v. Roberts, 919 F.3d 980, 990 (6th Cir. 2019)
(quoting United States v. Sassanelli, 118 F.3d 495, 501 (6th Cir. 1997)) (internal quotations
omitted). Those factual predicates are that (1) the defendant gave false testimony (2) concerning
a material matter and (3) with the willful intent to provide false testimony, rather than as a result

of confusion, mistake, or faulty memory. Dunnigan, 507 U.S. at 94.

‘Fhe transcript of Tatum’s sentencing confirms that the district court made sufficient
factual findings to conclude that Tatum willfully gave false testimony concerning a material
matter. In particular, the district court ook issue with Fatum’s testimony about “moving razors
back and forth . . . and not drugs or cash that was rclated to drugs.™ The allusion to “moving,
razors back and forth” referred to Tatum’s farfetched cxplanation for his interactions with Ray

Lee in July and August of 2017, which we summarize below.

Lee testified that on July 14, 2017, he met Tatum in the parking lot of a hotel to deliver a
kilogram of cocaine. Lec added that he met Tatum again four days later at a mall parking lot to
give Tatum a second kilogram of cocaine and to receive payment for the tirst kilogram. Lece
went on to testify that on August 10, 2017, Tatum met him at the same mal] parking lot to pay

for the second kilogram.

- Tatum provided an entirely different version of these events. Tatum, who is a barber,
testified that Lee asked him to fix two pairs of hair clippers that he ownexl. According to Tatum,
Lee dropped off the clippers at the hotel on July 14, and Tatum returned them at the mall on July
18. To explain the August 10 meeting, Tatum stated that, sometime after July 18, Lee came to
Tatum’s barber shop and said that the clippers still weren’t working correctly, so Tatum repaired
them again and returned them to Lee on August 10. Twice during his testimony, Tatum stated

that he “[n]ever once™ received drugs from Lee.

The district court noted that the jury rejected Tatum’s story about the hair clippers and
stated that he “understjood] why,” noting that some of Tatum’s testimony was “wholly

incredible.” The district court also concluded that Tatum’s testimony was willful and material,
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tinding that “there was no accident or mistake ™ about Tatum's testimony and that his

interactions with Lee were at “the heart of the case.”

Accordingly, the district court properly determined that Tatum obstructed justice by
willfully testifying falsely at trial.

Double Counting. The district court did not err by considering Tatum’s perjured

testimony at two stages ol the sentencing determination because—as the sentencing transcript

shows—only once did that factor actually increase Tatum’s sentence.

Tatum alleges that the district court “double counted™ his perjurcd testimony by (1) using
it as a basis (o impose an obstruction enhancement and (2) considering that testimony to be an
“aggravating factor” under 18 U.S.C. § 3553(a). “[I]mpermissible ‘double counting” occurs
when preciscly the same aspect of the defendant’s conduct factors into his sentence in two
separate ways.” United States v. Moon, 513 F.3d 527, 542 (6th Cir. 2008) (quoting United States
v. Farrow, 198 F.3d 179, 195 (6th Cir. 1999)). Because Tatum did not bring this alleged
procedural defect o the district court’s attention, we review it for plain crror.  See Vonner,
516 F.3d at 385. Under that highly delerential standard, “fa] party who ncglects to make an
objection, even alter being given “an opportunity” to do so, forfeits the argument and may obtain
relief on appeal only if the error is “plain’ and “affects substantial rights.”” Id. (quoting Fed. R.
Crim. P. 52(b)).

The record of Tatum’s sentencing shows that the district court relied on Tatum’s perjured
testimony to increase his sentence only once. Afier finding that Tatum obstructed justice by
Talsely testifying at trial, the district court increased Tatum’s nﬁbnsc level by two, resulting in a
Sentencing Guideline range of 78 to 97 months. The court then turned to the question of
whether, considering the factors listed in § 3553(a), there was any b‘asis to vary upward or
downward from the Guideline range. The courl found no mitigating factors, noting that “1 don't
hear much from Mr. Tatum nor did I read much from Mr. Tatum about other reasons that might
augur in favor of a different sentence.” The court then concluded that a within-guideline

sentence of 84 months was “appropriate.” To explain why the within-guideline sentence was
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reasonable, the district court again referred 10 Tatum’s perjured festimony, calling it a “serious

aggravating factor.”

Accordingly, although the district court considered Tatum’s perjured testimony at two
stages of the sentencing proceeding, nothing in the record suggests that this factor was actually

“double counted.”

Denial of Downward Departure. Finally, the district court did not err by declining to

reduce Tatum’s criminal history score based on two misdemeanor convictions that were nearly

ten years old.

As Tatum recognizes, this court “dofcs] not review a district court’s decision not to
depart downward unless the record shows that the district court was unaware of, or did not
understand, its discretion to make such a departure.” United States v. Suntillana, 540 F.3d 428,
431 (6th Cir. 2008) (citing United States v. Puckett, 422 F.3d 340, 344 (6th Cir. 2005)).

As Tatum also recognizes, the district court acknowledged that it had discretion to depart
downward in determining his criminal history score, nolirig, that an argument that one’s “criminal
history category is overstated . . . is always open.” The district court then exercised its discretion
to not depart downward. This court does not review such decisions‘

1.

For thesc reasons, we affirm the Appellants’ convictions and sentences. .



18 USCS § 2518 APPENDIX B

§ 2518. Procedure for interception of wire, oral, or electronic
communications

(1) Each application for an order authorizing or approving the interception
of a wire, oral, or electronic communication under this chapter [18 USCS §§
2510 et seq.] shall be made in writing upon oath or affirmation to a judge of
competent jurisdiction and shall state the applicant’s authority to make such
application. Each application shall include the following information:

(a) the identity of the investigative or law enforcement officer making the
application, and the officer authorizing the application;

(b) a full and complete statement of the facts and circumstances relied
upon by the applicant, to justify his belief that an order should be issued,
including (i) details as to the particular offense that has been, is being, or is
about to be committed, (ii) except as provided in subsection (11), a
particular description of the nature and location of the facilities from which
or the place where the communication is to be intercepted, (iii) a particular
description of the type of communications sought to be intercepted, (iv) the
identity of the person, if known, committing the offense and whose
communications are to be intercepted;

() a full and complete statement as to whether or not other investigative
procedures have been tried and failed or why they reasonably appear to be
unlikely to succeed if tried or to be too dangerous;

(d) a statement of the period of time for which the interception is required to
be maintained. If the nature of the investigation is such that the
authorization for interception should not automatically terminate when the
described type of communication has been first obtained, a particular
description of facts establishing probable cause to believe that additional
communications of the same type will occur thereafter;

(e) a full and complete statement of the facts concerning all previous
applications known to the individual authorizing and making the application,
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made to any judge for authorization to intercept, or for approval of
interceptions of, wire, oral, or electronic communications involving any of
the same persons, facilities or places specified in the application, and the
action taken by the judge on each such application; and

(f) where the application is for the extension of an order, a statement
setting forth the results thus far obtained from the interception, or a
reasonable explanation of the failure to obtain such results.

(2) The judge may require the applicant to furnish additional testimony or
documentary evidence in support of the application.

(3) Upon such application the judge may enter an ex parte order, as
requested or as modified, authorizing or approving interception of wire,
oral, or electronic communications within the territorial jurisdiction of the
court in which the judge is sitting (and outside that jurisdiction but within the
United States in the case of a mobile interception device authorized by a
Federal court within such jurisdiction), if the judge determines on the basis
of the facts submitted by the applicant that—

(a) there is probable cause for belief that an individual is committing, has
committed, or is about to commit a particular offense enumerated in section
2516 of this chapter [18 USCS § 2516];

(b) there is probable cause for belief that particular communications
concerning that offense will be obtained through such interception;

(c) normal investigative procedures have been tried and have failed or
reasonably appear to be unlikely to succeed if tried or to be too dangerous;

(d) except as provided in subsection (11), there is probable cause for belief
that the facilities from which, or the place where, the wire, oral, or electronic
communications are to be intercepted are being used, or are about to be
used, in connection with the commission of such offense, or are leased to,
listed in the name of, or commonly used by such person.

(4) Each order authorizing or approving the interception of any wire, oral, or
electronic communication under this chapter [18 USCS §§ 2510 et seq.]
shall specify—



(a) the identity of the person, if known, whose communications are to be
intercepted;

(b) the nature and location of the communications facilities as to which, or
the place where, authority to intercept is granted;

(c) a particular description of the type of communication sought to be
intercepted, and a statement of the particular offense to which it relates;

(d) the identity of the agency authorized to intercept the communications,
and of the person authorizing the application; and

(e) the period of time during which such interception is authorized, including
a statement as to whether or not the interception shall automatically
terminate when the described communication has been first obtained.

An order authorizing the interception of a wire, oral, or electronic
communication under this chapter [18 USCS §§ 2510 et seq.] shall, upon
request of the applicant, direct that a provider of wire or electronic
communication service, landlord, custodian or other person shall furnish
the applicant forthwith all information, facilities, and technical assistance
necessary to accomplish the interception unobtrusively and with a minimum
of interference with the services that such service provider, landlord,
custodian, or person is according the person whose communications are to
be intercepted. Any provider of wire or electronic communication service,
landlord, custodian or other person furnishing such facilities or technical
assistance shall be compensated therefor by the applicant for reasonable
expenses incurred in providing such facilities or assistance. Pursuant to
section 2522 of this chapter [18 USCS § 2522], an order may also be
issued to enforce the assistance capability and capacity requirements
under the Communications Assistance for Law Enforcement Act [47 USCS
§§ 1001 et seq.].

(5) No order entered under this section may authorize or approve the
interception of any wire, oral, or electronic communication for any period
longer than is necessary to achieve the objective of the authorization, nor in
any event longer than thirty days. Such thirty-day period begins on the
earlier of the day on which the investigative or law enforcement officer first
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begins to conduct an interception under the order or ten days after the
order is entered. Extensions of an order may be granted, but only upon
application for an extension made in accordance with subsection (1) of this
section and the court making the findings required by subsection (3) of this
section. The period of extension shall be no longer than the authorizing
judge deems necessary to achieve the purposes for which it was granted
and in no event for longer than thirty days. Every order and extension
thereof shall contain a provision that the authorization to intercept shall be
executed as soon as practicable, shall be conducted in such a way as to
minimize the interception of communications not otherwise subject to
interception under this chapter [18 USCS §§ 2510 et seq.], and must
terminate upon attainment of the authorized objective, or in any event in
thirty days. In the event the intercepted communication is in a code or
foreign language, and an expert in that foreign language or code is not
reasonably available during the interception period, minimization may be
accomplished as soon as practicable after such interception. An
interception under this chapter [18 USCS §§ 2510 et seq.] may be
conducted in whole or in part by Government personnel, or by an individual
operating under a contract with the Government, acting under the
supervision of an investigative or law enforcement officer authorized to
conduct the interception.

(6) Whenever an order authorizing interception is entered pursuant to this
chapter [18 USCS §§ 2510 et seq.], the order may require reports to be
made to the judge who issued the order showing what progress has been
made toward achievement of the authorized objective and the need for
continued interception. Such reports shall be made at such intervals as the
judge may require.

(7) Notwithstanding any other provision of this chapter [18 USCS §§

2510 et seq.], any investigative or law enforcement officer, specially
designated by the Attorney General, the Deputy Attorney General, the
Associate Attorney General, or by the principal prosecuting attorney of any
State or subdivision thereof acting pursuant to a statute of that State, who
reasonably determines that—



(a) an emergency situation exists that involves—

(i) immediate danger of death or serious physical injury to any person,
(ii) conspiratorial activities threatening the national security interest, or
(iii) conspiratorial activities characteristic of organized crime,

that requires a wire, oral, or electronic communication to be intercepted
before an order authorizing such interception can, with due diligence, be
obtained, and

(b) there are grounds upon which an order could be entered under this
chapter [18 USCS §§ 2510 et seq.] to authorize such interception,

may intercept such wire, oral, or electronic communication if an application
for an order approving the interception is made in accordance with this
section within forty-eight hours after the interception has occurred, or
begins to occur. In the absence of an order, such interception shall
immediately terminate when the communication sought is obtained or when
the application for the order is denied, whichever is earlier. In the event
such application for approval is denied, or in any other case where the
interception is terminated without an order having been issued, the
contents of any wire, oral, or electronic communication intercepted shall be
treated as having been obtained in violation of this chapter [18 USCS §§
2510 et seq.], and an inventory shall be served as provided for in

subsection (d) of this section on the person named in the application.

(8)

(a) The contents of any wire, oral, or electronic communication intercepted
by any means authorized by this chapter [18 USCS §§ 2510 et seq.] shall,
if possible, be recorded on tape or wire or other comparable device. The
recording of the contents of any wire, oral, or electronic communication
under this subsection shall be done in such way as will protect the
recording from editing or other alterations. Immediately upon the expiration
of the period of the order, or extensions thereof, such recordings shall be
made available to the judge issuing such order and sealed under his
directions. Custody of the recordings shall be wherever the judge orders.
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They shall not be destroyed except upon an order of the issuing or denying
judge and in any event shall be kept for ten years. Duplicate recordings
may be made for use or disclosure pursuant to the provisions of
subsections (1) and (2) of section 2517 of this chapter [18 USCS § 2517]
for investigations. The presence of the seal provided for by this subsection,
or a satisfactory explanation for the absence thereof, shall be a prerequisite
for the use or disclosure of the contents of any wire, oral, or electronic
communication or evidence derived therefrom under subsection (3) of
section 2517 [18 USCS § 2517].

(b) Applications made and orders granted under this chapter [18 USCS §§
2510 et seq.] shall be sealed by the judge. Custody of the applications and
orders shall be wherever the judge directs. Such applications and orders
shall be disclosed only upon a showing of good cause before a judge of
competent jurisdiction and shall not be destroyed except on order of the
issuing or denying judge, and in any event shall be kept for ten years.

(c) Any violation of the provisions of this subsection may be punished as
contempt of the issuing or denying judge.

(d) Within a reasonable time but not later than ninety days after the filing of
an application for an order of approval under section 2518(7)(b) [18 USCS
§ 2518(7)(b)] which is denied or the termination of the period of an order or
extensions thereof, the issuing or denying judge shall cause to be served,
on the persons named in the order or the application, and such other
parties to intercepted communications as the judge may determine in his
discretion that is in the interest of justice, an inventory which shall include
notice of—

(1) the fact of the entry of the order or the application;

(2) the date of the entry and the period of authorized, approved or
disapproved interception, or the denial of the application; and

(3) the fact that during the period wire, oral, or electronic communications
were or were not intercepted.

The judge, upon the filing of a motion, may in his discretion make available
to such person or his counsel for inspection such portions of the
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intercepted communications, applications and orders as the judge
determines to be in the interest of justice. On an ex parte showing of good
cause to a judge of competent jurisdiction the serving of the inventory
required by this subsection may be postponed.

(9) The contents of any wire, oral, or electronic communication intercepted
pursuant to this chapter [18 USCS §§ 2510 et seq.] or evidence derived
therefrom shall not be received in evidence or otherwise disclosed in any
trial, hearing, or other proceeding in a Federal or State court unless each
party, not less than ten days before the trial, hearing, or proceeding, has
been furnished with a copy of the court order, and accompanying
application, under which the interception was authorized or approved. This
ten-day period may be waived by the judge if he finds that it was not
possible to furnish the party with the above information ten days before the
trial, hearing, or proceeding and that the party will not be prejudiced by the
delay in receiving such information.

(10)

(a) Any aggrieved person in any trial, hearing, or proceeding in or before
any court, department, officer, agency, regulatory body, or other authority
of the United States, a State, or a political subdivision thereof, may move to
suppress the contents of any wire or oral communication intercepted
pursuant to this chapter [18 USCS §§ 2510 et seq.], or evidence derived
therefrom, on the grounds that—

(i) the communication was unlawfully intercepted;

(i) the order of authorization or approval under which it was intercepted is
insufficient on its face; or

(iii) the interception was not made in conformity with the order of
authorization or approval.

Such motion shall be made before the trial, hearing, or proceeding unless
there was no opportunity to make such motion or the person was not aware
of the grounds of the motion. If the motion is granted, the contents of the
intercepted wire or oral communication, or evidence derived therefrom,
shall be treated as having been obtained in violation of this chapter [18
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USCS §§ 2510 et seq.]. The judge, upon the filing of such motion by the
aggrieved person, may in his discretion make available to the aggrieved
person or his counsel for inspection such portions of the intercepted
communication or evidence derived therefrom as the judge determines to
be in the interests of justice.

(b) In addition to any other right to appeal, the United States shall have the
right to appeal from an order granting a motion to suppress made under
paragraph (a) of this subsection, or the denial of an application for an order
of approval, if the United States attorney shall certify to the judge or other
official granting such motion or denying such application that the appeal is
not taken for purposes of delay. Such appeal shall be taken within thirty
days after the date the order was entered and shall be diligently
prosecuted.

(c) The remedies and sanctions described in this chapter [18 USCS §§

2510 et seq.] with respect to the interception of electronic communications
are the only judicial remedies and sanctions for nonconstitutional violations
of this chapter [18 USCS §§ 2510 et seq.] involving such communications.

(11) The requirements of subsections (1)(b)(ii) and (3)(d) of this section
relating to the specification of the facilities from which, or the place where,
the communication is to be intercepted do not apply if—

(a) in the case of an application with respect to the intérception of an oral
communication—

(i) the application is by a Federal investigative or law enforcement officer
and is approved by the Attorney General, the Deputy Attorney General, the
Associate Attorney General, an Assistant Attorney General, or an acting
Assistant Attorney General;

(ii) the application contains a full and complete statement as to why such
specification is not practical and identifies the person committing the
offense and whose communications are to be intercepted; and

(i) the judge finds that such specification is not practical; and
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(b) in the case of an application with respect to a wire or electronic
communication—

(i) the application is by a Federal investigative or law enforcement officer
and is approved by the Attorney General, the Deputy Attorney General, the
Associate Attorney General, an Assistant Attorney General, or an acting
Assistant Attorney General;

(ii) the application identifies the person believed to be committing the
offense and whose communications are to be intercepted and the applicant
makes a showing that there is probable cause to believe that the person’s
actions could have the effect of thwarting interception from a specified
facility;

(iii) the judge finds that such showing has been adequately made; and

(iv) the order authorizing or approving the interception is limited to
interception only for such time as it is reasonable to presume that the
person identified in the application is or was reasonably proximate to the
instrument through which such communication will be or was transmitted.

(12) An interception of a communication under an order with respect to
which the requirements of subsections (1)(b)(ii) and (3)(d) of this section do
not apply by reason of subsection (11)(a) shall not begin until the place
where the communication is to be intercepted is ascertained by the person

implementing the interception order. A provider of wire or electronic

communications service that has received an order as provided for in
subsection (11)(b) may move the court to modify or quash the order on the
ground that its assistance with respect to the interception cannot be

. performed in a timely or reasonable fashion. The court, upon notice to the

government, shall decide such a motion expeditiously.



