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QUESTION(S) PRESENTED

Whether Court 6F Appeals erred, when it disposed oF the Constitutional

question presented by habeas petitioner bydenying his application For
CevtiFicate oF Appealability in anon-published order ?



LIST OF PARTIES

[V{ All parties appear in the caption of the case on the cover page.

[ 1 All parties do not appear in the caption of the case on the cover page. A list of
all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[Vr For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix _A___to
the petition and is

[ ] reported at ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[l/]/s unpublished.

The opinion of the United States district court appears at Appendix _ b to
the petition and is

[T reported at Case 1 18-CV-05306-LMAM, Docoment 20 ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

[ 1 For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at — ; Or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the i court
appears at Appendix to the petition and is

[ 1 reported at ; Or,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ 1 is unpublished.




JURISDICTION

[\/{For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was _03-3{~-2030

[ 1 No petition for rehearing was timely filed in my case.

[Vﬁ timely petition for rehearing was denied by the United States Court of

Appeals on the following date: __ 05-27-2060 _  and a copy of the
order denying rehearing appears at Appendix _ D .

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A . ,

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

B Appendices
230.5.¢.89a54. . . . . . , P LA--C-D
2%0.8.¢.83353 . - . - . . -A-B-C

.B

230.8.0.8636 . . . .
4Hh amendment 2o the United S%a%é.s Constitotion . B-C

Flth Civ. R.27-2 . . . - . o . D

/4_9423,



Statement oF The CdSc

On 11-13-2013 . petitioner mailed his Federal Haheas Covpus petidion to the United States

Di strict Court, For the Novthevw Distriet oF Georgia Alanta Division. That oF abich was
Filecd in Hhe district Coort on 11-19-Q018, Case 6.1 (18-CV-05306 -L MM-TKL ,and
petitiover asserlec sue ground Far YelieF that : Y Faurth Amondmen Vidkadson vesolbed

his conviclion For exunes of which heis actvally innacent! see (doc.1).
& 11-37-2019 s the wiagi stvate Judge issved an order grantina petitionerpermission 2o pro-

ceed in Forwma Pavperis , (doc L) and has oxdeved petitioner o (show cavse)s within
bwenty - ovie (@ clayss why his habeas petition, (cloc.1)sshovld nat be dismissecd For
Failove o exhavst state vemedies. See (doe.3).
O 12-04-2018 . petitioner Filed avesponse to the magistrate Judgels orders (cloc.3), ex
plaining to the Covrtthrough Merr. vie? 9) LEDad 337, 977 U.5.478 (1996), that
KT an extracrdinary case such as his Case  ihere a Federal Lonstitvbional VislaZion
has vesolded in the conviclion oF him who is actodlly innocent, a Federal coovZmay
vant 2 wei oF halbeas corpus & a state prisoner. even in the absence oF a Sh&w;[.n'»‘q
OF cavse For the prisovier’s proceduval deFault in Failing to propecly vaise the Counsti-

Lotional evrorin the state Coors.”see (doc.4).

80N 0t -08~3019the magistrate Judge issved an ovder to the vespondent to (Show cavse)
withia Yirly (30) days why the writ shovld not be granted, withovt deciding or
roling on Cdoc.4), petitioner’s vesponse to the distriet Covyts (show cawse) ; ovder
(doc%)‘ see (eloc.5) :

OV 68~ 06-2019. vespondent Filed an answer and a motion 4o dismiss s dnd agued that-

petitioner's petition, Ccoc.1), shovld be dismissed For Failore Yo exhaus? state ve -
medieS. See Celoc . 14).

0N 03<13-2014, the wagistrale Judge Filed a Final repovt and vecommendation , that ve-
spandent’s mstion 4o clismiss petitioners petition, Celoc. 1) Fov lack oF exhaustion
he gra ed ) and that et lioner b denied a cevtificate oF Appealab ility. see (doc. ).

M 03-21-2019, petitiover Filed an objection to Celoc.17); the Final veport and vecommen -
dation, that the magistrate judge's Failore to vole on petitioner's; (Doc. <), veponse +o
the (Show causge) ovder., (d6et.3) . deprives pelitionerora reply e the responclents
Celoe.a4)smotion to dismiss Fov lack oF exhavstion . See (eloc.q).

O 04-19-2019, the district court has adop}ed , (doc.17) ;e wiag istrats Zﬁ)c/f}c i Fivial

R R 1aud has stated that petitioner's a@‘ec‘f/'an.ﬁ (doc.19), vaises seveval irrelevant
Drocecdvval aygumenis. Ne does 10T, however. asser? that he has progerty eshavsted

his State coort remedies ;and he has Failed o provide a compelling avavmen? that-
e exchaustion vequivement should be excused in his case. see Ccloc. 20).

/Dages/,



oN o4 -27-2019, petitioner Filed a timely motion For reconsideration, (doc.a2). pur-
suan? to Fedeval Rules oF civil ProceduresRule 59 (e): oF +he distriet Courg’:s Enal
ovder, (doc.an). snec'Fieally: petidioner arqued ; Zhe district courls Failore to rote
on petibioner's, (doc.q) responge 4o the couri’s\ (Show Cavse) 0M40r,ﬁ3{cé_oc;{:3)lz¢}zlqjes
serisus prejudice vpon the pe;?;i%ionev‘s substantiel dve process righ to hizve his
sole argumew?:; concerning Wi s Foorth Amendment claim s onder aclyal innocence heard
and écljudicaied on it merit. see (doc.84).

6N 05-32-2012; the district court cdenied petitioner'’s Role 59 Ce) miotion , but Failed €0

dedermine whether a €ertiFicale oF Adpealability should be issved or denied in i¥s
ovrder . See Cadoc.83).

AN 06—-06-2019, pdu‘%x'oner Filed anstiee 0Fa70pea/ OF Celoe.23) s the distic? cour?s
ordor denying petitioner's Nule 59 (e) wetion.

AN10-19-2019,the United states court oF Appeals For the Elevendt Cireun

issved a Limited vemand 6 the cdistrict caort 2s issue ordeny a Certificate oF
Agppealability ia vespect aF its denlal oF petitioner's Rule 59 ce)motion. see (cloc.
20).

O H-35-3012, the distric? Court has responded ta Eleventh Cireci s Zimited
vemand, and s/l veFuses fo consider the mevits oF pelidioneri LonsdPutional
Claim vaised in his 28 .5.C.692549 habeas petition, coith Yespec? oF GranZing
ov denying a Cer FiFicate oF ﬁjﬂloea/dé/"//“f ) r’e/yim g on 7 Zprior Final order,
 Cdoce.20) 1 granting respondent’s motion zzc: J.S’/MISS For Failorz %o extaust
s¥ate verodlies. PhereFore , Phe district covr?’ concloded Hhat, pu?/’;?/dﬂer has
Failed to male a substantial shawing sF the denial aF a Constitvtionalvights
ancl deniec) pebitioner a CecBiFicate. oF Apgpaalah: liby.with respect o bis Hole

59y motion, seetdoe3- ¢# Under A0, 5.C. 2A53()(2) and Slack V. .Ale.
Daniel 529 U.S. 473 , 483-34 (2000). see (doc.31).

ON 03-3152020,the United states Court oF Appeald For +he Eleventb £rreui?
i8svecl a Mon-Publishec ovder, under Lth Cir.R.41-Y, clismissing petidionert appeal SF
the clenial sF his Rule 54 (e) mestion, b;/ c'/eny/’rzﬁ,oei’x‘;,l/bﬂeriy WAl '0n For a Cerds~

Ficate oF Aﬁﬂ/)ea/ﬂ/é///%/_z /ﬂeca,usa;?e;/ e~ has Falled Sﬁf/.ﬁjz ,z%e SLACKAtese
Ear his ¢laims, ondee 88 O8.C. 88253 (<) Q) and Slack v MeDaniel i\ 53905, 473
Y78 (2000). See vecorc No.19-18395-H, :

DN 64~10-20690 , petitioner Fi'led a modion For reconsideration pursvan?-

to /{th Civ. R.A7- 3 bd‘sic“dlg/ ArGuing 4(3 endire case 1o show et fe has

docnstrzted a svbstantial demial oF a Constitutioml vights svFFicient & satisr, e
SIACK fe s Forhis Claims ender 220.,5.C. $2253 ZMZ) and sheck st Melagiel.

B89 U.8. 973,140 5. ¢2.1595,194 L. Ed.2d 542 Goon). See vecord No.19- 123
q5-H,

b\ 65-27-2020; the United states Covrt oF Agpeals For the Elevents Circoidissued
\tis denial oF getitiover's motion For veconsiderat:

onLhecavse yed Lisvier hois 310t
alleged any points of laus or Fact Hha?the Covrt sverdsoiad oy :;/k’d/o;rzéwd;.«_/ih
deny:‘ng hiS m707i0n, Seerecord Mo, 19 ~/2395-1. |

/age 5.



REASONS FOR GRANTING THE PETITION

Petitioner Submits, Court oF Appeals has so Far departed From the acepted and
vival course o:l)e'udidal proceedings such as to call For this court’s supevvisory
power to decicle the question involvecl,as statec below :
ON (6=t %-2019 ,the United states Cour?oF Agpeals has remanded petitinner’s case
bacu te the lower district couovt, Cdoc.30)sand has stated to the district cove t
that. “Gevevallys this covvtwill nst wake the initial detevmination oF whether
to isSUe a CevtiFicats oF Appealability, (€.0. A, but vather the district covrt
mustrole First and has eited Eglwards v. Ypited states 119 F.3c 1683 1684 (ith

Cir 1997 (proaviding that “district covrts museconsider and role yponthe propiety oF
issuinqh{:he COA First,that is beForea request Fora CoA will be veceived or actecd

o by this Court or ajudge oF this court.”)

Pet i Hiovter submits, Coort of Appeals stated Futher that ! “Becavse the districtcourt
male no vuling with respect 2o a CoA upon its denial oF petitinner’s Rule 59 Ce)
mistion » which is the subject oF this appeals this caseis hereby vemanded sothat
the disteict court may consider whebher a COA is appropriate For any issves pel'tioner
See K to vaise sn appeaZ . should the coortdeteyimine thata CoA should issve, it shovld
3o vulessetling Forth the issves certiFied For appeal,per 23U.5.C. 5 22 53. should
the covirt cledevmine that a CoA shovld notissve. it i's directzd to ““tate the veasons
thereFor, per Fed. R. App.P. 22 (b).

0N 11-25-2019, in response to the Court oF Appeal’s limitedvemanc , €he district
touv? consideved thether a Cerdificate oF Appealability shoold /ssve withre -
spect to its denial oF petitioner’s Role 59G) moltisn: by arf irming its priov rulingin
(doc.20);and denying petitioner a CevtiFicats oF Appealability. (doc.31).

On 63-31-2040.the Uevk oF CourtoF Appeals issued a non-published order, denying
petitioner's applicalion For a. CertiFicate oF Appealability as a mandate oF the
covrt puysvant to Uth Civ. R, 41-H.

OV 0H4=10-2030, petitioner Filed a motion For reconsideration oF the order denyin
his applicalion For a ceviiFicate oF Appealabilitys which was denied by 2he Zowxj
oF Appea Is vpond publishedsrder Filed on 05-27-2020.

Pediiovar Submits, Coovt oF Agpeals has allowed the Clevk oF Loortto evrone—
ously issve anan-published order disposing of the Constitvlivnal question
presented by petitionar,by clenying peiiover s applicadion Fora Certificale oF
Appealability oF hisa80.5.c.82a59 #abeas Corpus agplcat,on.

Pelidioner submits thisisovtside oF 2he Covrthppenl Usvaljudscial proceect; imgs.
because the only time the Louvrl oF Appeals dliows the Clev i oF coord 20 issve

/gagé 6.



anpn-published order, is when it lacks Jurisdiction 2o decide the case on
appeal. Accordingly. (Hth Cir.R. 41~t providesthat | “When an order s -
missing an appeal is not published, including an order dismissingan appeal For
wank oF prosecution s the clevk shall issve a capy to-the disthict coor? elevk
s¢ agency a5 the mandate.”

Petitioner Submits, Clearly arter the lswer clisdricd coor Vesponded #5he
Court oF Appeals limited remand, Usvally , the covrdor Appeals bhave
Jurisdiction o clecide tuheher fo grant or deny petsioners ggplicatlon
Fora CevtiFicate oF Appealability, regarding the cism issalsF 4/s 238:5.C.
82454, Habeas Corpus agplication, per }ng Governing SecZion @a54 caszs .
Rule Il (a)sprovide in part that. “IF the coord denies a cev?/Ficate , the par -
tics may not appeal the deni al bot wmay seex a Cerﬁf'fad'e;’ From the Cour? oF
Appeale under Fedeval Rules oF Appellate Proceclure a 2.

Petitioer Submits itisnat only impertant o 2he peliioner, but a national impor -
tance of having this coovt clecide thequestian presented, concevning any indivi-
dual whe hasappliecd For a CertiFicate oF Agpealabilidy in +he Coord or dppeals .
a¥ter being denied a ¢ OA by Hhe lower district covrlsand the record veveals that
Yhe petitioner has made a substantial showing tha? a cons?itvbional right has been denied
Concevning the Constidutional caims prese nted in his agplication Foraasv.s. <.84254
¥ecleva |l Habeas Covpus.

/Od\gez



CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Date: — O ~ R0 &

fd‘ge 8.



