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UNITED STATES COURT OF APPEALS
FOR THE THIRD CIRCUIT

No. 19-2125

ANDREW DARVIN HERSH,
Appellant

V.
SUPERINTENDENT ROCKVIEW SCT;

ATTORNEY GENERAL PENNSYLVANIA;
DISTRICT ATTORNEY ADAMS COUNTY

(M.D. Pa. Civ. No. 3:16-cv-02290)

SUR PETITION FOR REHEARING

Present: SMITH, Chief Judge, McKEE, AMBRO, CHAGARES, JORDAN,

HARDIMAN, GREENAWAY, JR., SHWARTZ, KRAUSE, RESTREPQ, BIBAS,

PORTER, MATEY, and PHIPPS Circuit Judges

The petition for rehearing filed by appellant, in the above-entitled case having been
submitted to the judges who participated in the decisibn of this Court and to all the other
available circuit judges of the circuit in regular active service, and no judge who

concurred in the decision having asked for rehearing, and a majority of the judges of the
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UNITED STATES COURT OF APPEALS FOR THE THIRD CIRCUIT

C.A. No. 19-2125
ANDREW DARVIN HERSH, Appellant
VS.
SUPERINTENDENT ROCKVIEW SCI, ET AL.
(M.D. Pa. Civ. No. 16-cv-02290)
Present: MCKEE, SHWARTZ and PHIPPS, Circuit Judges

Submitted is Appellant’s request for a certificate of appealability
under 28 U.S.C. § 2253(c)(1) in the above-captioned case.

Respectfully,

Clerk

ORDER

The foregoing request for a certificate of appealability is denied. We may issue a
certificate of appealability “only if the applicant has made a substantial showing of the
denial of a constitutional right.” 28 U.S.C. § 2253(¢c)(2). The District Court denied
Hersh’s petition filed pursuant to 28 U.S.C. § 2254. For essentially the reasons provided
by the District Court, jurists of reason would not debate the correctness of the District
Court’s decision. See 28 U.S.C. § 2254(e)(1) (state court determination of fact presumed
to be correct); Strickland v. Washington, 466 U.S. 668, 687-96 (1984) (setting forth

_etandard. ‘Ft‘\r 1npf‘ﬂ=r-1 ive acoigtanca. of g0t vpno‘\ .

AEWTOW

- By the Court,

s/ Theodore A. McKee
Circuit Judge

Dated: February 7, 2020

Lmr/cc: Andrew Darvin Hersh
Ronald Eisenberg ;
Daniel S. Topper A True Copy ®;

@b@#@ao‘yaw- o8

Patricia S. Dodszuweit, Clerk
Certified Order Issued in Lieu of Mandate




IN THE UNITED STATES DISTRICT COURT
FOR THE MlDDLE DISTRICT OF PENNSYLVANIA

ANDREW DARVIN HERSH, ; Civil No. 3:16-cv-2290
Petitioner - . (Judge Mariani) |
V. |
MARK GARMAN, et al.,

Respondents

ORDER

AND NOW, this / () /: Zjay of May, 2019, upon consideration of the petition for
writ of habeas corpus (Doc 1), and in accordance with the Court’'s Memorandum of the
same date, IT IS HEREBY ORDERED THAT:

1. ‘The petmon for writ of habeas corpus (Doc. 1) pursuant to 28 U. S.C. §2254
is DENIED

2. The Clerk of Court is directed to CLOSE thIS case .

3. .There is no basis for the issuance of a certlﬁcate of appealability. See 28
US.C.§ 2253(c )

Robert D.
United States District Judge



IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF PENNSYLVANIA

 ANDREW DARVIN HERSH, | : ACiVil No. 3:16-cv-2290
| Petitioner | | (Judge Mariani)
v | |
MARK GARMAN, et al.,

Respondents

MEMORANDUM

- Petitioner Andrew Darvin Hersh (‘_‘Hérsh") filed the instant petition for writ of habeas
corpu,s‘pursu.ant to 28 U.S.C. § 2254 challenging- a conviction and senfence imposed in the
Court of Common Pleas of Adams County, Pennsylvania.» (Doc. 1). For the reasons
discussed belov&, the petition wil be denied.

I | Backgrbund’

On August 17, 2009, af:riniinai information was ﬁled in the Cburt of Common Pleas
of Adams County charging H%rsh with éeveral sexual offenses for alleged inappropﬁate
| contact with his biologiéal daugﬁter, who wés app_roximately three—and-é-half Ayearsmold at -
:thé time of the incidents. -See Commonweékth v. Hérsh, CP-O1-CR—0000720—2009 (Pa.Ct.

Com. PI. Adams Cty.). On August 10, 2010, following a jury trial, Hersh was found quilty of

I A federal habeas court may take judicial notice of state court records. Montanez v. Walsh,
2014 WL 47729, at *4 n.2 (M.D. Pa. Jan. 7, 2014); see also Reynolds v. Ellingsworth, 843 F.2d 712, 714
n.1 (3d Cir. 1988). Accordingly, in reviewing this petition, the Court takes judicial notice of the publicly
available dockets of criminal and collateral post-conviction proceedings in the Court of Commion Pleas of
Adams County, the Superior Court of Pennsylvania, and the Supreme Court of Pennsylvania.



rape of a child, indecent assault of a person less than thirtee,n years of age, and oerruption
of minors. Id. On November t2, 2010, Hersh was sentenced to a thirteen to thirty yeér
term of imprisonment. /d. | |
| On November 12, 2010, Hersh filed a direct appeal. On April 11, 201 1, the
- Pennsylvania Sttperior Court.-dismtssed the dtrectappeat for fetil_ure to file a brief.
Commonwealth v. Hersh, 1872 MDA 2010 (Pa. Super.). On June 17, 2011, Hersh sought
PCRA? retief in the nature of r‘einstate'ment of his direet ap'pe-al rights. .COmmqnweaIth V.
Hersh, CP-01-CR-0000720-2009 (Pa. Ct. Com. PIl. Adams Cty.). »The PCRA court
reinstated Hersh's direct _appeal rights end he subsequently ﬁled a direct appeal.
Cormmonwealth v. A.D.H., 1639 MDA 2011 (Pa. Super.). 'On June 20, 2012, the
Pennsylvania Superior Court affirmed the conviction. Id.' Hersh did not file a petition for -
allowance. of appeal with the Pennsylveni_a Supreme Court. (Doc..2, p 11).
On August 22, 2012 ‘Hersh filed a petition for post-conv;ctlon collateral relief
L pursuant to the Post ConVIctton Reltef Act (" PCRA") 42 PA. CONs STAT §§ 954146,
. Commonwealth v, Hersh, CP-01-CR-0000720- 2009 (Pa Ct. Com Pl. Adams Cty)
' August 6, 2013 fotlowmg an evndentlary hearmg, the PCRA court demed the petltlon Id
Hersh filed an appeal to the Pennsylvanta Supenor Court. On Apnl 11 2014, the -

_ Pennsytvania_Superior Court atf_trmed the denial of the PCRA petition. Commonwealth V.

2 Post Conviction Relief Act {'PCRA?), 42 PA. CONS. STAT. §§ 9541-46.
| 2



A.D.H., 1535 MDA 2013 (Pa Super. Apr. 11 2014). Hersh then filed a petltlon for
allowance of appeal with Pennsylvania Supreme Court On August 21, 2014 the
Pennsylvanra Supreme Court denied the petition for allowance of appeal Commonwealth
v. A D. H.,97 A.3d 742 (Pa. Aug. 21, 2014).

B On-August 25, 2014, Hersh fled a second PCRA petition, allegrng thathis sentence
was illegal under Alleyne V. United Slates 570 U.S. 99 (2013). Commonwealth 2 Hersh,
CP-01 CROOOO?ZO 2009 (Pa. Ct Com Pl Adams Cty ). On January 15, 2015, Hersh filed
an amended PCRA petltlo'n. Id. On February 5, 2015, the PCRA court denied the petition.
- ld: Hersh filed an appeal to the Pennsylvanra Superior Court On August 21, 2015, the
Pennsylvanra Supenor Court affirmed the denial of the PCRA petition. Commonwealth v.
A.D.H., 2015 WL 6681195 (Pa. Super. Aug. 21 2015) Hersh then filed @ petition for
allowance of appeal with the Pennsylvanra Supreme Court On March 8, 2016 the
Pennsylvanla Supreme Court denled the petition for allowance of appeal Commonwealth
V. A D.H., 635 Pa. 737 (Pa. 2016) Hersh filed a petrtron for wnt of certiorari with the Unrted
* States Supreme Court. On June 13 2016 the United States Supreme Court denjed the
petition for writ of certiorari. AD. H V. Pennsylvanra 136 S.Ct. 2475 (2016). |

Hersh also filed an unsuccessful petition for writ of habeas corpus with the
Pennsylvanra Supreme Court. Commonwealth ex rel. Hersh v. Garman, 87 MM 2016 (P

Aug. 22, 2016).



I | Standards of Review

The statutory authority of federal courts to issue habeas coers relief for persons in
state custody is provided by 28 US.C. § 2254, as amended by the Antiterrorism and |
- Eﬁective Death Penalty Act of 1996 ("AEDPA").. A habeas corpus petition pursuant to§
2254 is the proper mechanism for a pnsoner to challenge the “fact or - duration” of his'
confinement. Preiserv Rodnguez 411°U.S. 475, 498-99, 93 S.Ct. 1827, 36 L.Ed.2d 439
(1973) ‘[t is not the provrnce of a federal habeas court to reexamine state-court
determinations on state Iaw questions " Esteile V. McGurre 502 U.-S. 62, 67-68, 112 S.Ct.
475 116 LEd.2d 385 (1991). Rather, federal habeas review is restricted to claims based
~ “on the ground that [petitioner] is in custody in violation of the Constitution or laws or treaties
of the United States.” 28U.S.C. §2_254(a); Estelle, 502 U.S. at 68.

A, Exhaustion |

Habeas corpus relief cannot be granted unless all available state_ remedies have
been exhausted, or there is an absence of available state corrective process, Or "
;crrcurnstances exist that render such prooess ineﬁective to prot ect the nghts of the
appiicant See 28 U SC.§ 2254( )1). The exhaustion requirement is grounded on
- principles of comity in order to ensure that st_ate courts have the'initiai opportunity to review
 federal constitutional challenges to state con‘victiOns. See Werts v. Vaughn, 228 F.34 178,

192 (3d Cir. 2000).



A state prisoner exhausts state remedies by glVlng the “state courts one full
opportunity to resolve any constitutional issues by invoking one complete round of the
State’s establrshed appellate review process O’Sullil/an v. Boerckel, 526 U.S. 838, 845,
119 S.Ct. 1728, 144 L.Ed.2d 1 (1999).° Respect for the state court system requires that the -
petltloner demonstrate that the claims in question have been “fairly presented to the state
courts.” Castille v. Peoples, 489 U.S. 346, 351, 109 S.Ct. 1056, 103 L.Ed.2d 380 (1989)

| To “fairly present“ aclaim, a- petltloner must present its “factual and legal substance to the

 state courts in a manner that puts them on notice that a federal claim is being asserted.”

McCandless v. Vaughn, 172 F.3d 255, 261 (3d Clr. 1999); see also Nara v. Frank, 488 F.3d

187, 197-98 (3d Cir. 2007) (recognizing that a claim ls- fairly presented when- a petitioner

presents the same faotual and legal basis for the claim to the state courts) While the

: petrtloner need not cite snook and verse” of the federal Constitution, Picard v. Connor, 404

- US. 210, 278 92 S.Ct. 509, 30 L.Ed.2d 438 (1971), he must “give the State ‘the opportunrty'
to pass upon and oorrect alleged vrolatlons of its prisoners’ federal nghts" before presentlng

those claims here, Duncan A Henry 513U, S 364, 365, 115 S Ct. 887 130 L. Ed 2d 865

(1995) (quoting Picard, 404 U.S. at 275, 92 S.Ct. 509).

5 Pennsylvania, pursuant {0 Order 218 of the Pennsylvania Supreme Court, review of criminal

convictions and post-conviction refief matters from the Pennsylvania Supreme Court is discretionary and
sunavailable” for purposes of exhaustrng state court remedies under § 2254. Lambert v. Blackwell, 387
F.3d 210, 233 (3d Cir. 2004). Thus, to exhaust state remedies, a Pennsylvania prisoner need appeal only
'to the Pennsylvanra Supenor Court. : _



B.  Merits Standard

Once a court has determined that the exhaustion reduirement is met and, therefore,
that review on the. merits of the issues presented in a habeas petition is warranted, the |
scope of that review is set forth in -28 U.S.C. § 2254(d). Section 2254(d) provides, in
pertinent part, that an application tor a writ of habeas corpus premised ona claim previously
adJudicated on the merits in state court shail not be granted unless:

(1) [the decnsmn] was contrary to, or. invotved an unreasonable application of,.

clearly established Federal law, as determined by the Supreme Court of the

United States; or-

(2) [the de0|5|on] was based onan unreasonabte determination of the facts in
Iight of the evidence presented in the State court proceeding.

28 U.S. C § 2254(d). To estabhsh that the decision was contrary to federal law ‘it is not. o
sufficient for the petitioner to show merely that his interpretation of Supreme Court

~ precedent is more piaUSible than the state court’s; rather the petitioner must demonstrate
V that Supreme Court precedent requires the contrary outcome Matteo v. Superin endent

{71 F.3d 877 888 (3d Cir. 1999). Similarty, a federal court wnl only find a state court
decnsmn to be an unreasonabte apphcation of federal law if the de0i5ion “evaluated
~ objectively and onthe merits, resulted in an outcome that cannot reasonably be justified
under existing Su’pre'me Court precedent.” /d.

Further, under 28 U.S.C. § 2254(e)(1), a federal court is required to presume that a

state court’s findings of fact are‘ correct. A petitioner may only rebut thi-s presumption with

6



clear and convincing e_vidence of the state court’s error. Miller-El v. Cockrell, 537 U.S. 322, |
341 (2003) (stating that the .ciear and convincing standard in §'2254(e)(1) applies to factual
issues., .whereas thé unreasonable application standard of § 2254(d)(2) applies to factual
decisions); Matteo, 171 F.3d at 888; Thomas v. Varner, 428 F.3d 492, 497-98 (3d Cir.
2005). This presumptioh of correctnéss applies to both explicit and implicit findings of fact.
Campbell v. Vaughn‘, 209 F.ad 280, 286 (3d Cir. 2000). Co_néequently, a ﬁabeas pé'titivonér
“must clear a high hurdle before a fedefal court wiﬂ set aside any of _éhe state c;ourt's" factual
findings." Mastracchio y..Vose, 274 F.3d 590, 597-98 (_1st Cir. 2001). |
Likevthe “unreasonable application” prOnQ of paragraph (1), a factual determination

should be adiudged “unreasonable” under paragraph (2) only if the court finds tﬁat a raﬁonal
jurist could not reach the same finding on the basis of the eQidence in the record.' 28 U.S.C.

~ § 2254(d)(2); Porter v. Horn, 276 F. Supp. ?_d 278, 296 (E.D. Pa-. 2003); see also Torres V.
.+ Prunty, 223 F.3d 1103, 1107-08 (Sth ‘C'ir. 2000); cf. 'Jacksbn v. Virginia, 443 U.S. 307, 316
| (1979). “This provisibn esséﬁtially‘.feQUifes-the district court to step into the shoes of anm

, éppellate tribpnal, exam_i»rii\ng'the Eéco_rd below to ascertain whether Sufﬁcient évi_dgahce’ ‘
| | existed to support the findings of fact material to the conviction.” .Breighn‘er v. Chesney, 301

 F. Supp. 2d 354, 364 (M.D. Pa. 2004) (citing 28 U.S.C. § 2254(d)(2) and (1)%). Mere

4 “f the applicant challenges the sufficiency of the evidence adduced in such State court ,
proceeding to support the State court's determination of a factual issue made therein, the applicant, if able,
shall produce that part of the record pertinent to a determination of the sufficiency of the evidence to

support such determination.” 28 U.S.C. § 2254(f). ' :

T



disagreement wnth an mferent;al leap or credibility judgment of the state court is insufficient
to permit relief. Porter, 276 F. Supp. 2d at 296; see also Williams v. Taylor 529 U S. 362
408-09 (2000); Hurtado v. Tucker, 245 F.3d 7, 16 (1st Clir. 2001). Onty when the ﬁnding
lacks evidentiary support _inthe state court record oris plainly controverted by evidence
therein shoutd the federal habeas court overturn a state court's factual determination.
Porter, 276 F Supp. 2d at 296; see also VWIliarns, 529 U.S. at 408-09.
M. tjiscussion | |

A.  Ineffective Assistance ofVCounseliCIaims

1. Standard ‘of Re_vien/

The Sixth Amendment right to counsel is the right to the effective assistance of
counsel Strickland v. Washlngton 466 U.S. 668, 686, 104 S. Ct 2052, 80 L.Ed.2d 674
(1984) This right to eﬁectlve assistance of counsel also extends to the first appeat Lewrs |
v ‘Johnson, 359 F.3d__ 646, 656 (3d Clr. 2004). In Strickland, the Supreme Court articulated

| a:two—p‘rong test in assessing whether a petitioner h'a.s‘::been ..denied_the effective assistance
of counsel. Strickland, 466 U.S. at 687-88. A petitioner must demdnstrate: (M that his
k counsel's representation “fell below an ohjective standard of reasonableness” and (2) that
such defectlve performance caused the petltloner prejudice. See id. |

In evaluating the t" rst prong of the Stnckland test, the court must be “htghty

' deterentiat" toward counsel’s conduct. /d. at 689. There is a strong presumption that



counsel's conduct fell within the wide range of reasonable professional assistance. /d. (It is
all too tempting for a defendant to second-'gvue_ss couhsel’s _'aseistanoe e'fter conviction or
adverse sentence, and it is all too easy for a court, examining counsel's defense after it has
proved unsuccessful, to conclude that a particular ect or oniission of counsel was
unreasonable.”). "Strickland and its progeny make clear that counsel's strategic choioes will
not be secohd-guessed by post-hoc determinations thata difiereht trial strategy would have
‘fared better.” Rolan v. Vaughn, 445 F. 3d 671 681-82 (3d Cir. 2006) (cnting Strickland, 446
- U.S.at689). Notably, courts Will not deem counsel ineffective for iailing toraise a meritless
- argument. Strickland, 466 U.S. at 691; Unlted States v. Saunders 165 F.3d 248 253 (3d
Ci1999).
- To sati_sfy the'prejudice prong, the petitioner'rhusi show that there is a reasopable

, | probability that, but for counsel's d.eﬁcient performance, the outcome of the prooeeding
: woold have been different. See Stricl(lahd, 466 U.S. at 694. “A reasonable probability is a
~ probability sufﬁoient to u.nele"r'mine 'conﬁdence in the outcome."‘ Id. Moreover, the petitioner
must show that he or she had a reasonable likelihood of prevailmg on the motion at issue,
‘ _and havmg prevailed on the motion it was also reasonably likely that the result of the trial
"would have been different. See Thomas v. Varner? 428-F.3d 491, 502 ,(3d Cir. 2005).

Toprevailon a olaim for ineffective assistance of couhsei, a petitioner must satisfy

both prongs of the Strickland test. Carpenter v. Vaughn, 296 F.3d 138, 149 (3d Cir. 2002).



The inquiry may begin with either tr;e deﬁeient Ipen‘ormance or prejudice prong, and the
eourt is not required to Qonsjder the second prong of the test if the petitioner.is unable o
* satisfy the frst one. Strckland, 466 U.S. at 697.
2. Discussion

Hersh argues that trial counsel was ineffective on the following grounds: (1) failing to
call alibi witnesses; (2) failing to objeet, request a mistrial, or request curative jury |
instrdetion-when there were aliegee hand signal communications between the victim and
her methef during the victim's testimony; and, (3) failing to file a motion te euppress his
confession.

a. Failure to Call Alibi Witnesses

Hersh first argees that counsel was in,effeetive for failing 1o cell alibi witnesses on his
behalf at trial. He identiﬂes those eotential witnesses as Daniel Dqﬁgheﬁy, Dustin Fleming,-
and Fred Mummert, In affirming the denial of PCRA relief, the Pennsylvahia Superior Court
rejecfed this claim-as follows: B

“Within Appellant's second issue, he claims that trial counsel was ineffective
for failing to call two alibi witnesses, Daniel Dougherty and Dustin Fleming.
Appellant's Pro Se Brief at 5. Initially, we note that Appeliant does not
address Dougherty's testimony within his brief. “[Als Appellant has . . . nolf]
developed any meaningful analysis, we find this issue waived for lack of
development.” Commonwealth v. McLaurin, 45 A.3d 1131, 1139 (Pa. Super.
2012), appeal denied, 65 A.3d 413 (Pa. 2013); see also Pa. RA.P.2119.
Regarding Fleming's testimony, Appellant argues that “[he] was denied
effective assistance of counsel when trial counsel . .. failed to call Mr. .
Fleming to the witness stand to testify on an alibi defense, when {trial

10



counsel] was aware of Mr. Fleming as a witness, Mr. Fleming was available,
and [Mr. Fleming was] willing to testify for [Appel\ant].” Id.

- “To satisfy the prejudice prong of [the ineffective assistance of counsel] test
when raising a claim of ineffectiveness for the failure to call a potential
witness at trial, our Supreme Court has instructed that the PCRA petitioner
must establish that: (1) the witness existed; (2) the witness was available to
testify for the defense; (3) counsel knew, or should have known, of the
existence of the witness; (4) the witness was willing to testify for the defense;
and (5) the absence of the testimony of the witness was SO prejudicial as to
have denied the defendant a fair trial." Commonwealth v. Wantz, 2014 Pa.
Super. LEXIS 7, ™1 9-20 (Pa. Super. 2014) (citations omitted).

Herein, the PCRA court concluded that Appellant had satisfied the first four
prongs of the test. PCRA Court Opinion, 8/6/13, at 3. However, the PCRA
court concluded Appellant failed to establish that trial counsel's
ineffectiveness resulted in sufficient prejudice to compel PCRA relief.

Although the P.C.R.A. hearing testimony establishes the first
four prongs of the test . . . , [Appellant]'s claim fails as he
cannot establish prejudice. During trial, [Appellant] testified that
friends were at his house on the night of the incident. He also
acknowledged, however, that around midnight, his friends left.
The Commonwealth did not challenge this asserfion attrial.
The only reference during trial or at [the] P.C.R.A. hearing
concerning the actual time of the assault is K.H.'s trial

testimony that the incident occurred “way past her bedtime.”

An alibi defense is a defense which “places the defendant at
ihe relevant time in a different place than the scene involved

* and so removed therefrom as to render it impossible for him to
be the guilty party[.]'T] Commonwealth v. Johnson, 646 A.2d
1170, 1172 (Pa. 1994) (citation omitted). [Appellant]'s trial
testimony essentially vitiated an alibi defense as even if his

" friends remained at his residence until midnight, it was
physically possible for him to have committed the crime. Trial
counsel properly recognized as much when he determined the
testimony of Dougherty and Fleming carried very little, if any,

1"



relevance. Moreover, [trial] counsel's proper use of discretion
is corroborated by the P.C.R.A. testimony of both witnesses
which not only failed to establish [an] alibi but placed into
question whether they were actually with [Appellant] during the
evening of June 12, 2008. As [Appellant] was unable to
establish prejudice, refief on that basis will be denied.

- Id. at 3-4 (citation omitted).
Our review of the record discloses ample support for the PCRA court's
conclusion that Appellant failed to demonstrate his entitlement to PCRA relief.
At the PCRA hearing, neither Doherty {sic] nor Fleming could recall being with
Appellant on June 12, 2008.N.T ., 6/17/13, at 19, 21-22. As neither party.
could remember being with Appellant on the date in question, neither party
_could provide an alibi. See id. Because neither witness could provide an
alibi, Appellant failed to prove that he was prejudiced by the absence of their
testimony. See Wantz, supra. Accordingly, we conclude the PCRA court.did -
not err in denying Appellant PCRA relief on this ground. '
Commonwealth v. A.D.H., 2014 WL 10965652, *8-9 (Pa. Super. April 11, 2014) (citing
PCRA Court Opinion, 8/16/13, at 3-4).
With respect to Daniel Dougherty, the recofd reflects ‘t_hat Hersh waived this claim
under state law. As a result,'Hersh'procedurally defa_p\ted this claim in this forum. See
Coleman . Thompson, 501 U.S. 722, 750 (1991); Sistrunk v.. Vaughn, 96 F.3d 666, 673 (3d
Cir. 1996) (concluding, “f the final state court presehfed with-a federal claim refuses to |
decide its merits based on an established state rule of law independent of the federal claim
and adequéte to support the refusal, federal habeas review is foreclosed”). Similarly, with
respect to trial counsef's 4fai1ure to call Fred Mummert, Hersh did not raise this claim in state

court. His failure to timely and properly pursue this claim at the state level constitutes an

12



L

independent and adequate state ground sufficient to support a procedural default of the

claim. See Bamhad v. Kyler, 318 F. Supp.2d 250 (M.D. Pa. 2004). As such, Hersh is not

elttltled to federal habeas review of these two claims unless he can meet his burden of
establishing “cause for the default and actual prejudice as a tesult of the alleged violation of
fedetal law or demonstrate that failure to consider the clalms would resultin a fundamental
miscarriage of justice.” Coleman, 501 U.S. at 750, Norris v. Brooks, 794 F.3d 401, 404 (3
Cir. 2'015) Hersh fails to acknowledge his prpcedural default of these claims, and falls to

allege any cause and prejudice to excuse it. (See Doc. 17; see also Teague V. Lane, 489

U.S. 288, 298 (1989) (holdlng that the petitioner’s failure to allege cause tor his default

precluded lederal habeas.review of a defaulted claim)). Nor is there any indication that a

failure to review these claims will result in a fu’ndamental miscarriage of justice.

‘Consequently, Hersh is precluded from pursuing federal habeas corpus refief with regard to

| trlal counsel's fallure to call Danlel Dougherty and Fred Mummert

* Furthermore, any attempt by Hersh to exhaust his state remedies at thls tlme would -
be futile because these cl'alm's}‘are procedurally defaulted due to waiver of -the claims and
explratlon of the PCRA statute of limitations. See 42 PA CONS. STAT § 9544(b) (“For
purposes of thls subchapter an issue is waived if the petltloner could have ralsed it but

failed fo do so before trial, at trlal‘, during unitary review, on appeal or in a prior state

ppstcpnvlctlon proceeding”); 42 PA. CONS. ST AT.'§ 9545(b) (“Any petition under this

13



subchapter, including a second or subsequent petition, shall be filed within one year of the
date the judgment becomes final). As such, Hersh is ln‘ procedural default for failing to
comply with the state filing requirements, and these issues need not be considered here.
See Co/eman,_501 US. 2750, | |
Regard'ing trial counsel's failure to call Dustin Fleming, the Pennsylvania _Superlor
: Court determrned that this ineffectiveness claim lacked ment Establrshrng a clarm of
| rneffectrveness for farlure to call a wrtness under Pennsylvania law.requires proof of (1) the
exlstence and availability of the wrtness, (2) counsel's awareness of or duty to know of the
witness; (3) the witness’ wllllngness and abillty to cooperate and appear on behalf of the
‘defendant, and (4) the necessity of the proposed testimony in order o avoid prejudice.
., Commonwealth V. Hall 549 l’a 269, 701, A.2d 190 (Pa. l997).' Inthe matter sub judice,
Hersh farled to satrsfy all of these elements Although Fleming was an available, willing and
_cooperative wrtness the state court determined that the proposed testrmony of Fleming was
.not relevant and was not necessary to avoid prejudrce |
Furthermore under Pennsylvanra law, an alrbr derense “‘places the defendant at the
relevant time in a different place than the scene mvolved and SO removed therefrom asto
render it rmpossrble for him to be the gurlty party.’ Commonwealth v. Ali, 10 A 3d 282, 316
(Pa. 2010) (quoting Commonwealth V., Johnson 600 Pa. 329, 966 A 2d 523,537 n. 5 (Pa.

- 2009)) (quotatrons omitted). “At the core of an alibi defense is, of course consistency

14



between the date and time of the crime and that of the defendant’s alibi.” Commonwealth v.

Johnson, 966 A.2d at 538. The state _court record establishes that the potential witness,

Fleming, could not resollect whether he was with Hersh on June 12, 2008. As such,

Fleming could not provide an alibi. Because Fleming did not have any alibi’ testimony to
offer, trial counsel coutd not catl this witness to establish an ahbr defense The Court does
hesrtate to conclude that trial counsel was not meffectrve for failing to pursue an alibi

defense that did not exist. Hersh has failed to meet his burden of showrng that trial
counsel's performance was 'de_ﬁcient, as-required to preyail on a claim of ineffective
assistance of cou.nsel. Strickland, 466 U.SV.' at 688-89. However, even assuming that Hersh
has shown that trial counsel's.performance fell beneath prevailing profes_sionat norms,

Hersh' is unable to show that he suffered prejudice as a result of that deficient performance.

~In order to prove prejudrce Hersh is requrred to show that the absence of Fleming’ 5

testimony resulted in “a reasonable probability that, but for counsels unprofessronal errors,

“the result of the proceeding would have be'en different " Id. at 694. The Court concludes

that Hersh has not demonstrated that a reasonable probabrhty exists that, if trial counsel

" had called Fleming as an alibi witness, and presented an alibi defense he would have been

found not gurlty Furthermore Hersh has not shown that trial counsel’s alleged failure to
present an alibi witness and al|b| defense “s0 undermrned the proper functronlng of the

adversarial process that the trial cannot be relied on as havmg produced a Just result.”
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Strickland, 466 U.S. at 686. Accordingly, Hersh has not met his burden under Strickland to
- prove that he was prejudiced by his trial counsel's failure to present an alibi defense and call
Dustin Fleming as an alibi witness. As such, this claim will be denied.

b.  Failure to Object to Alleged Hand Signals

Hersh next arg‘ues‘ that Atrial coUnseI was i‘heﬁecti\}e for féi!ing {o object, réduest a
mistrial, or request a curative jury instruction when there were alleged hand sighal
| ponimunicaﬁons-betweén the victimjand her mother during the yictim"s testimony. This
. blaim was pre‘sented to and denied by the state bourt. The Pennsylvania Superior Court
Jected this claim and found as follows: |

Initially, Appe\lant claims that tnal counsel was ineffective for falllng to request
a mistrial following K.H.'s trial testimony. Appellant's Pro Se Brief at 8.
- Specifically, Appellant argues as follows.

Appellant was denied adequate and effective assistance of
counse! when trial counsel . . . failed to object, motion fora -
mistrial or other applicable remedy when [Appellant] observed
K.H. making a “thumbs up”hand gesture to her mother and
step-grandmother in the gallery [during her trial testimony].
Upon informing [trial counsel]; [trial counsel] then also observed
this “thumbs-up” hand gesture yet still failed to object, motion
for a mistrial, or other applicable remedy. Therefore [sic]
prejudicing the jury, violating [Appellant]'s right to a fair and
impartial jury frial guaranteed to him by the Sixth Amendment of
the United States Constitution and Article 1, Section 9 of the .
Pennsylvama Cons’ntut;on Id.

“The decision to grant a mlstnal is within the sound dlscretnon of the trial
court.” Commonwealth v. Johnson, 719 A.2d 778, 787 (Pa. Super.1998) (en
banc) {citations and mternal quotation marks omitted), appeal denied, 739
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A.2d 1056 (Pa. 1999).

In criminal trials, declaration of a mistrial serves to eliminate the
negative effect wrought upon a defendant when prejudicial
elements are injected info the case or otherwise discovered at
trial. By nullifying the tainted process of the former trial and
allowing a new frial to convene, declaration of a mistrial serves
not only the defendant's interest but, equally important, the
public’s interest in fair trials designed to end in just judgments.
Accordingly, the trial court is. vested with discretion to granta
~ mistrial whenever the alleged prejudicial event may reasonably

" be-said to deprive the defendant of a fair and impartial trial.. In
making its determination, the court-must discern whether.
misconduct or prejudicial error actually occurred, and if so, . . .
assess the degree of any resulting prejudice. . . .

Commonwealth v. Judy, 978 A.2d 1015, 1019 (Pa. Super. 2009) (citation
* omitted). Granting a mistrial is an extreme remedy and ‘is required only when |
an incident is of such a nature that its unavoidable effect is to deprive the .
appellant of a fair and impartial trial.” See Johnson, supra. '

Herein, the PCRA court concluded that Appellant's first claim lacks merit for a
number of reasons. ' '

Initially, thje PCRA clourt rejects as inaccurate the P.C.RA.
hearing testimony of several witnesses affiliated with
[Appeliant], who claimed K.H. gave a*thumbs up” to her family’
members on NUMerous occasions during her testimony, Tothe
contrary,consistent with trial counsel's testimony, thje PCRA ..~
clourt only observed a single ‘thumbs up” being given by K.H.
at the conclusion of her [trial] testimony. During the course of
trial, [the PCRA court judge] regularly and diligently surveyed
the courtroom searching for any improper conduct which may

~ have either intentionally or inadvertently affected the integrity of
the testimony of any witness. In the current matter, the [PCRA
clourt's sense of awareness was heightened as [the PCRA

" court] conducted a pre-trial “aint hearing” amid defense claims

of improper influence on the testimony of K.H. Despite this
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vigilance, the [PCRA clourt did not observe any efforts by

K H.'s mother or step-grandmother to influence her testimony.
While it is true that K.H. often looked in the direction of her
mother and step-grandmother for support, no inappropriate
activity was observed. Whilg it is also true that K.H. motioned a
“thumbs up" to her mother and step-grandmother after her
testimony was concluded, this action occurred in the presence
of the jury and was a proper consideration of the jury when
weighing the demeanor of the witness. As th[e PCRA clourt
rejects the factual claims of [Appellant]'s P.C.R.A. witnesses as
being inaccurate, counsel cannot possibly be found to be
~ ineffective for failing to pursue a course of action which did not -
exist. ' -

Importantly, even if thfe PCRA clourt was to accept the
testimony of [Appellant]'s P.C.R.A. witnesses as credible,
counsel cannot be held ineffective for failing to pursue a course
~ of action based upon issues of which he was unaware. As
previously mentioned, counsel credibly testified that the only
questionable conduct he observed from K.H. was the “thumbs
up” at the end of her testimony. Counsel indicated he was
attentive to this issue once advised by [Appellant] of his
concerns. [Appellant] corroborated counsel’s lack of
information on this issue as he confirmed atthe P.C.RA.
hearing that he-“casually” mentioned it during the trial. Counsel
apparently was never informed of the.observations allegedly
~ made by others. Trial counsel cannot be faulted for failing to
seek a mistrial on “casual” infermation which was unsupported
~ by his own observations. e |

~ Most importahtly, [Appeliant]'s claim fails as he has not
~ established prejudice. . . .

Prior fo trial K.H.'s testimony was scrutinized at two separate

~ hearings conducted by two different judges. In each instance,

“the child's testimony-was deemed credible. At trial, the child
presented testimony consistent with the taped pre-trial
statements to law enforcement and child advocacy personnel.
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The testimony was relatively brief and was substantively limited
to a single point upon which the child had, prior to trial, _
consistently testified. There is no credible evidence that the
factual content of the child's testimony was contrived or
affected in any way by outside sources during the course of
rial. If the allegations alleged by [Appellant] had occurred, they
would have occurred in the open courtroom in the presence of
the jury where the jury could readily take their observations into
account in weighing the credibility of K.H. K.H.'s testimony was
not hesitant or reluctant. Rather, as defense counsel
poignantly noted at [the] hearing, the conduct he observed was
nothing more than a child looking for comfort. That observation
is consistent with th[e PCRA clourt's [observation]. Asthie -

- PCRA court finds, as a matter of fact, a paucity of any
evidence that K.H.'s testimony was improperly influenced,
[Appellant]'s claim must fail.

PCRA Court Opinion, 8/6/13, at 4-6 (citations and footnote omitted).

Our review of the record discloses ample support for the PCRA court’s
conclusion that Appellant failed to demonstrate his entitlement to PCRA relief
on his first issue. Following the PCRA hearing, the PCRA court made the
following finding of fact. - ' .

K H., at the conclusion of her testimony at trial, gave a “thumbs
up” signalto-her mother and'step-grandmother in open courtin .
the presence of the jury and [Appellant]. At the time the signal
was given[ by K.H.] KH.'s step-grandmother was holding a
stuffed animal. - :

PCRA Court Opinion, 8/6/13, at 2. Additionally, the PCRA court specifically
found Appellant's PCRA witnesses, who testified to multiple instances of hand
signals, incredible. 1d. at 5. We are bound by these credibility findings
because the PCRA court observed the witnesses during their hearing
testimony. See Spotz I, supra. Moreover, as taint was an issue raised
-~ throughout the underlying trial, the PCRA court, then sitting as the trial court,
was vigilant in observing outside forces that might sway K.H.'s testimony.
PCRA Court Opinion, 8/6/13, at4. The PCRA court concluded that “no '
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" inappropriate activity was observed.” Id. - Trial counsel testified likewise.
N.T.,6/17/13, at 38, 40-41. Thus, Appellant failed to prove that he was
prerudrced by trial counsel's failure to request a mistrial after K.H.'s testimony.
See Pierce, supra; Michaud, supra. Accordingly, the PCRA court did not err
" in denying Appellant PCRA relief on this claim.
Commonwealth v. AD.H., 2014 WL 10965652, at *6-7 (citing PCRA Court Opinion, 8/16/13,
at 4-6).
in evaluating whether‘counsel’s performance was deﬁcient, this CoUrt “must defer to-
cou nsel's tactical dectsions ~avoid ‘the distorting effects of hindstght" and.give counsel the
benefit ot a strong presumptlon of reasonableness Strickland, 466 U.S. at 689 At the
PCRA hearing, trial counsel testified that no rnapproprlate actlvrty was observed, and the
PCRA court ultimately found as such. (Doc: 14-1, pp. 678-79, PCRA Hearing Transcnpt,
6/17/13, N.T. 38:1-18). Hersh also testified that he only observed the vtctim give one hand
. signal at the conclusion ot her testimon-y. (Doc.-14-1, p. 6_71., PCRA Hearing Transcript,
_\ /17/13'N T.10:2-11:1). After observing the witnéSses and listening to their testimony, the

~ PCRA court specrf ically found that Hersh 5 PCRA wrtnesses who testified that there were

. several hand signal communrcatrons were not oredlbte On appeal the Superior Court,

crtrng Commonwealth V. Sptoz 18 A.3d 244, 259 (Pa 2011), stated that it would not disturb
the PRCA court's credrblllty.ﬁndrngs.that the wltnesses were not credible because the
PpRA court observed the witnesses during their hearing testimony.. See Spotz, 18 A.3d at

259 (“The PCRA court's or_edibility determinations, when supported by the record, are

20



binding on this Court."). On federal habeas review, the factual findings as 1o the credibility
of testimony is entitied to a presumptron of correctness. under § 2254(e )(1) and Hersh can
“only rebut the presumptron by clear and convrncrng evidence, which he has not done. In
light of trial counsel's testimony Wthh was found credible by the PCRA court, and the
witnesses' tes_timony which was found 1ncredrb|e by the PCRA court this Court cannot
' conclude that trial counsel Awas ineffe'ctive for failing to object to the hand srgnat
comrnunications.' - | |
Even if trial_counset’s pertorrha_nce was deemed objecth/e.ly unrea_sonable, Hersh has

falled to demonstrate prejudice. This Court must determrne in light of the totality of the ‘
evrdence whether there is a reasonable probabrhty that counsel s failure to object to the
atleged hand signals sufficiently undermlnes conﬂdence in the outcome of Hersh s trial. -
| Consrstent with Stnckland, it was adequately demonstrated that trial counsel was not
deﬁcrent in his representation of-Hersh. He made no “errors 50 serious” s0 as 10 cease

| functtonrng as adequate counsel under Strickland. As the Supenor Court found, Hersh

failed to prove that he was preJudrced by trial counsel’s failure to request amistrial after the

victim's testumony Hersh farted to demonstrate prejudlce as a result of counsel’s action,

~ that is, that the outcome of his case would have been different as a result of counsel's

_ performance Therefore, the Court will deny this ineffective assistance of counsel claim.

See Strickland, 466 U. S. at 697 (holdrng that an ineffective assistance claim wil be .

-
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dismissed if the pefitioner makes an insufficient showing under either the performance o
prejudice prongs).

c. Failure to Move to Suppress Hersh's Confession

Hersh argues that frial counsel was ineffective for failing to move to suppress his
| confesslon Speclﬁcally he clarms that his prescription for Afivan prevented him from giving
a valrd confession because it enhanced the level of law enforcement coercion.

The record reflects that Hersh falled to raise this issue at the state court level. His
failure to tlmely present this claim at the state level constitutes 2 procedural default of this
claim. See Barnhan‘ 318 F. Supp 2d 250. Thus, Hershis not entitled to tederal habeas

" review unless he can meet his burden of establrshrng “cause for the default and actual

| prejudlce as a result of the alleged violation of federal law or demonstrate that failure to
consider the claims would result ina tundamental mlscarnage of rustrce Coleman, 501
U.S. at 750; Hams V. Reed 489 U.S. 255 260-63 (1989); Morris v. Horn, 187 F.3d 333, 342 -
(3d Cir. 1999): Hersh fails to acknowledge his procedural default of this claim, and fails to
allege any cause and pre]udrce to excuse it (See Doc 17). Noris there any rndrcatron that

" a failure to review this clarm wrll result in a fundamental mrscarnage of justice. See Schlup,
513 U.S. at 327. Consequently, Hersh is precluded from pursurng federal habeas corpus
relief with regard to this issue.

. Furthermore,‘ as stated supra, any attempt by Hersh to exhaust his state remedies at
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this time would be futile because this claim is procedurally defaulted' due to waiver of the ‘
cl.aims and expiration of the PCRA stafute of limitaﬁons. See 42- PA. CONS. STAT. §
| 9544(b); 42 PA. CONS. STAT. § 9545(b). As such, IHersh is in procedural default for failing
to comply with the state filing requirehents, and this claim will not be considered. See -
Coleman, 501 U.S. at 750. | -

B. IIl‘e'gaISentence C-Iaim‘

| Hersh argues that his mandatory minimum sentence, '\m?posed p’ursﬁant to 42
_ Pa.CSA. § 9718, is illegal under Alleyne, and thé Pennsylvania.Supreme Court's

éubsequénf decision in Cdmmonwealth v. Wolfe, 140 A.Bd 651 (Pa. 2016).°

Hersh's judément of sentencé becérﬁe final on July 20, 2012, after the expiration of
the thirty-day period for filing a petition for allowance of appeal with the Pennsylvania
_S’ubrenﬁe Court. See 42 PA. CONS. STAT. § 9545. lf is clear that his judgment of ‘sentencéz

" became final one year before the Alleyne'decisioh was issued in 2013. ltis wet_|-settied asa

matter of federal law that"AIleyne is not retroactively applicable to cases on collateral

S In Alleyne, the United States Supreme Court held that the Sixth Amendment requires that

“alny fact that, by law, increases the penalty for a crime is an 'element’ that must be submitted to the jury
and found beyond a reasonable doubt.” Alleyne, 570 U.S. at 102 (citation omitted). Thereafter, the Wolfe
Court held that the version of Section 9718 that was in effect from January 1, 2007 until August 17,2014,

* was unconstitutional in its entirety, in light of Alleyne. Wolfe, 140 A.3d 651. The Pennsylvania Supreme
Court expressly rejected the nofion that Alleyne applies retroactively o cases on collateral review. See

~ Commonwealth v. Washington, 142 A.3d 810, 814-815 (Pa. 2016)-(holding that the Alleyne decision does
not apply retroactively to collateral attacks upon mandatory minimum sentences advanced in PCRA
proceedings). ‘ . ' '
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review. See United States v. Reyes, 755 F.3d 210, 212-13 (3d Cir. 2014) cert. denled, 135
S.Ct. 695 (2014); United Stafes v. Wlnkelman 746 F.3d 134, 136 (3d Cir. 2014).
Additionally, the Pennsylvanra Supreme Court has held that Alleyne does not apply
retroactrvely to cases on collateral review. See Commonwealth V. Washrngton, 142 A.3d
810, 820 (Pa. 2016). As such, Hersh’s claim that his sentence was illegal under Alleyne

- provides no basis for habeas relref -

C. Denral of the Right to a Farr Tnal Claim -

Hersh argues that the trial court erred in refusing to granta mrstnal based.on the
emotlonal testimony of prosecutlon witness Frank Donnelly. Insofar as Hersh argues that
the trial court abused its discretion in denyrng his motron for a mistrial, this claim is not
cognrzable on federal habeas review under 28 u.sS. C § 2254(a). On drrect appeal, the
Pennsylvanra Superior Cour’[ explamed that under Pennsylvania law, a mrstrial is “an
extreme remedy required only where an allegedly prejudrcral event ‘may reasonably be said

| fo depnve the defendant of a fair and rmpartral trial.” (Doc. 14-1 P- 45, Commonwealth V. .
A D H., No. 1639 MDA 2011 (Pa. Super June 20, 2012) (quoting Commonwealth V. |

| | Boczkowskl 846 A.2d 75, 94 (Pa. 2004)). The Supenor Court further explained that the

deolsion of wh_ether to grant a mistrial “is within the sound drscretron of the court and will not

be rev.ersed on appeal absent an abuse of that discretion.” Id. at p. 46 (quoting

Commonwealth v. Begley, 780 A.2d 605, 624 (Pa. 2001)). The Superior Court concluded
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that the trial court did not abuse its discretion in denying Hersh’s motion for mistrial because
the testimony of F,rank Donnelly did not unavoidably prejudice the jury under state
precedént.» (Id. at pp. 46-47). The Superir)r Court notéd that the trral court found that the
witness' demeanor was “neither outrageous nor overpowering,” “did not appear {0 be staged
to evoke sympatheticresponse," and “did‘not rise to the level of prorrrpting a verdict based
upon somethrng other than the evidence.” (Id at p. 46) (quotrng Trial Ct. Op 1126/10, at 4).
The Superior Court further found that-any potentral pre]udrce was.remedied by the trial
Vcourts issuance of prompt curative instructions. (/d. at pp. 4647) On federa| habeas
review, thrs Court has no ad]udrcatory power over the state court's determination that,asa

matter of state law; the trial court did not abuse its discretion in denying the motion for

" mistrial. See Estelle v. McGurre 502 U S. 62 67-68 (1991) (holdrng that “federal habeas

corpus relief does not lie for errors of state law” and “itis not the provrnce of a federal
habeas court to reexamrne state—court determmatrons on state—law questions”). As such,
this claim is not a cognrzable clarm for habeas review. See 28 U_.S.C. § 2254(35. |
IV. Certificate of Appealability | |
| Pursuantto 28 U.S.C. § 2253( ), uh\ess a circuit justice or judge issues a certiﬁr:ate
of appea\ability (“COA™, an appeal may rrot be taken from a ﬁn_al order ih a proceeding
under 28 U.S..C. § 2254. AA COA rnay.issue only if the applioant has made a subéténtial

showing of the denial of a constitutional right. 28 U.S.C.'§ 2253(c)(2). “A petitioner satisfies -
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~ this standard by demonstrating that jurists of reason could disagree with the district court's

resolution of his con'StitutionaI'claims or that jtrris’rs could conclude the issrres presented are
adequate to deserve encouragement to proceed further.” Miller-El, 537 U.S. at 327, “When
- the district cpurt denies a habeas petition on proeedural grounds without reaching the
pr'rsoner’s underlying constituﬁonal claim, -a COA should issue when the prisorrer shows, at
least, that jurists of reason would frnd it debatable whether the petjtion states a valid claim
of the denial of a cons'.titutional right- and that jurists of reason wouldfﬁnd it debatable
whether the district court was correct inits procedural ruhng " Slack v. McDanreI 5290.S.
473,484 (2000) Here, Junsts of reason would not fi nd the dlsposrtron of this case
, _debatable. As such, a certificate of appealabrhty will not issue.
V. Conclu‘sion
For the reas‘ons ser forth above, the Court will deny the petiﬁon for writ of habeas

~ compus. A separate Order shall issue.

| ‘Date: 'May 142 , 2019

Rbbert Q\Maﬂan( :

United States District Judge
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IN THE
SUPREME COURT OF THE UNITED STATES

Andrew Darvin Hersh, ) No:
Petitioner )
) (U.S. Crt. of Appeals No: 19-
) 2125)
)
VS. ) (U.S. Dist. Crt. Middle Dist.
) Pa. No: 3:16-cv-02290-RDM-
) CA) '
)
Mark Garman, Superintendent, ) APPLICATION FOR
State Correctional Institution at ) LEAVE TO PROCEED IN
Rockview, Et. Al., ) FORMA PAUPERIS
Respondents )

CERTIFICATE OF SERVICE

I, Andrew Darvin Hersh, Pro Se, Petitioner in the above captioned
matter, do hereby aver that copies of the attached/enclosed Application
for Leave to Proceed In Forma Pauperis have been mailed to the below
listed person(s) by First Class Mail, postage paid, on this 17t day of

March, 2020, in compliance with Supreme Court Rule 29.

This service also satisfies the applicable requiremehts of the

Prisoner’s Mailbox Rule, outlined in Houston v. Lack, 108 S.Ct.

2379 (1988); and its Pennsylvania progeny in Commonwealth v.
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Jones, 700 A.2d 423 (1997); and under penalty of perjury (28 U.S.C. §

1746).

Service by First Class Mail: Service by First Class Mail:
Scott S. Harris, Clerk Joshua Shapiro, Esq.
Supreme Court of the Attorney General of Pennsylvania

United States 15tk F1. Strawberry Square
1 1st Street, NE Harrisburg, PA 17120

Washington, DC 20543-0001

Service by First Class Mail: Service by First Class Mail:
| Theron Richard Perez
Kelly L. Margetas, Esq. Chief Counsel
Assistant District Attorney Department of Corrections
Adams County Courthouse ' 1920 Technology Parkway

111 Baltimore Street, Rm. 6 Mechanicsburg, PA 17050
Gettysburg, PA 17325 :

Respectfully Submitted,

Date: August 12, 2020 M

(signature)

Andrew Darvin Hersh, JW2630
Pro Se, Petitioner

S.C.I. Rockview

1 Rockview Place

Bellefonte, PA 16823-0820
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IN THE
SUPREME COURT OF THE UNITED STATES

Andrew Darvin Hersh, ) No:
Petitioner )
) (U.S. Crt. of Appeals No: 19-
) 2125)
)
VS. ) (U.S. Dist. Crt. Middle Dist.
) Pa. No: 3:16-cv-02290-RDM-
) CA)
)
Mark Garman, Superintendent, ) APPLICATION FOR
State Correctional Institution at ) LEAVE TO PROCEED IN
Rockview, Et. Al., ) FORMA PAUPERIS
Respondents )

UNSWORN DECLARATION

The facts set forth in the foregoing Application for Leave to
Proceed In Forma Pauperis are true and correct to the best of the Mr.
Hersh’s knowledge, information, and belief and are verified subject to
the penalties for unsworn falsification to authorities under the United

States Code (28 U.S.C. § 1746).

No Notary
Required
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Respectfully Submitted,

Date: August 12, 2020 M

(signature)

Andrew Darvin Hersh, JW2630
Pro Se, Petitioner
S.C.I. Rockview

1 Rockview Place
Bellefonte, PA 16823-0820
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