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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK, 1 4:17-CV-04058-KES
Plaintiff, |
VS.
DENNIS KAEMINGK, AARON 'MILLER, o _ORDER GRANTING MOTION TO.

SD. BD OF PARDONS AND.PAROLES, PROCEED IN FORMA PAUPERIS
DOUG CLARK, ROBERT DOOLEY, : .

SUSAN JACOBS, KIM LIPINCOTT, J.C. -
SMITH, DUSTI WERNER,

DAKOTA PSYCHOLOGICAL SERVICES
LLC., JUSHUA J. KAUFMAN,

- Defendants.

Plaintiff; H.aider Salah Abdulrazzak, is an inmate at the Mike Durfee
State Prison in Springfield, South Dakota. Plaintiff filed a pro se civil rights
lawsuit under 42 U.S.C. § 1983 and requested leave to proceed inA forma
pauperis under 28 U.S.C. §'1915,‘ Docket 1; Docket 2.

Under the Prison Litigation Reform Act (PLRA), a prisoner who “brings a
civil action or files an appeal in forma pauperis . . . shall be required to pay
the full amount of a ﬁlihg fee.” 28 U.S.C. § 1915(b)(1). The court.may, however,
accept partial payment of the initial filing fee where appropriate. Therefore,

13K

[wlhen an inmate seeks pauper status, the only issue is whether the inmate

pays the entire fee at the initiation of the proceedings or over a period of time
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uhder an installment plan.’ ”-Heﬁderson v. Norris, 129 F.3d 481, 483 (8th Cir.
1997) (quoting McGore v. Wrigglesworth, 114 F.3d 601, 604 (6th Cir. 1997)).

The initial partial filing fee that accompanies an installment plari is
calculated according to 28 U.S.C. § 1915(b)(1), which requires a payment of 20
percent of the greater of:

(A) the éverage monthly deioosits to the prisoner’s account; or

(B) the average monthly balance in the prisoner’s account for

the 6-month period immediately preceding the filing of the

complaint or notice of appeal.
Plaintiff has reported average rno_nthly. deposits to his prisoner trlist account of
$91.67 and an average monthly balance of $46.62. Doci{et 3. Based on this
information, the court grants plaintiff leave to proceed in forma ;iauperis
provided he pays an initial partial filing fee of $18.33, which is 20 percent of
$91.67. Pléintiff must pay this initial partial filing fee by May 25, 2017. if the
court does not receive paymentv by this deadline, this matter will be dismissed.
Plaintiff may request an extension of time if needed.

In addition to the initial partial filing fee, plaintiff must “make monthly
payments of 20 bercent of the preceding month’s income credited to the
pi‘isoner’s account.” 28 U.S.C. § 1915(0j{2). The statute places the burden on
the prisoner’s instituticn to collect the additional monthly payments and
forward them to the court as follows: |

Affer payment of the initial partial ﬁling'fee, the prisoner shall be

required to make monthly payments of 20 percent of the preceding

month's income credited to the prisoner’s account. The agency

having custody of the prisoner shall forward payments from the

prisoner’s account to the clerk of the court each time the amount
in the account exceeds $10 until the filing fees are paid.
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28 U.S.C. § 1915(b)(2). Therefore, after payment in full of the initial partial
filing fee, the remaining installments will be collected under this procedure.
The clerk of the court will send a copy of this order to the appropriate

financial official at plaintiff's institution. Plaintiff will remain responsible for

the entire filing fee, as long as he is a prisoner, even if the case is dismissed at

some later time. See In re Tyler, 110 F.3d 528, 529-30 (8th Cir. 1997).

Accordingly, it is ORDERED

1. Plaintiff s motion for leave to proceed in forma pauper'ié (Ddcket 2.) is
granted. Plaintiff will make an initial partial i:ayment of $18..33.
by May 25, 2017, made payable to the Clerk, U.S. District Court. If
the initial partial filing fee is not received by the specified deadliné,

the case will be dismissed. '

2. After payment of the inifial partial filing fee, plaintiff s institution will-
collect the additional monthly payments _in the manner set forth in
28 U.S.C. § 1915(b)(2), quoted above, and will forward those
installments to the court until the $350 filing fee is paid in full.

3. The clerk of the court is directed to send a Qopy of this order to the
appropriate official at plaintiff's institution. |

4. The clerk of the court is directed to set a pro se case managemeﬁt
deadline in this case using the following text: May'25, 2017: initial

partial filing fee payment due.
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| 5. Plaintiff will keep the court infdfmed of his current address at all times. All
parties are bound by the Federal Rules of Civil Procedure and by the
court’s Local Rules while this case is pending.
Dated April 25, 2017. |
BY THE COURT:
/s/ Karen. E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK,
Plaintiff,
vs.

DENNIS KAEMINGK, AARON MILLER,
SD. BD OF PARDONS AND PAROLES,
DOUG CLARK, ROBERT DOOLEY,
SUSAN JACOBS, KIM LIPINCOTT, J.C.
SMITH, DUSTI WERNER,

DAKOTA PSYCHOLOGICAL SERVICES
LLC., JUSHUA J. KAUFMAN, JOHN
DOE 1, JOHN DOE 2, JANE DOE,

Defendants.

4:17-CV-04058-KES

ORDER GRANTING MOTION TO
AMEND, DENYING MOTION TO
APPOINT COUNSEL, DISMISSING
AMENDED COMPLAINT IN PART,
AND DIRECTING SERVICE

INTRODUCTION

Plaintiff, Haider Salah Abdulrazzak, is an inmate at the Mike Durfee

State Prison in Springfield, South Dakota. He filed a pro se civil rights lawsuit

under 42 U.S.C. § 1983, Docket 1, and now moves to amend his complaint

and moves the court to appoint him counsel. Docket 10; Docket 11. The court

grants Abdulrazzak’s motion and screens his amended complaint under 28

U.S.C. § 1915A. For the reasons stated below, the court dismisses

Abdulrazzak’s amended complaint in part and directs service in part.

=
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FACTUAL BACKGROUND

Abdulrazzak was paroled on June 25, 2014. Docket 10-1 at 7. While on
parole, Abdulrazzak temporarily settled his civil case concerning immigration.
Id. After this settlement, on April 20, 2016, Dusti Werner, Abdulrazzak’s
parole agent, told him she was adding more restrictions to his original parole
agreement, even though he had not committed a new offense or violated his
parole. Id.

Under the new restrictions, Abdulrazzak was required to go through sex
offender treatment and admit guilt (it appears through a polygraph test) to his
original convictions. Id. at 4, 7. Abdulrazzak alleges that these restrictions are
not applied to U.S. citizens. Id. at 4. Abdulrazzak alleges that defendants did
not discuss these requirements with him before he was paroled, even though
they discussed them with other parolees who were U.S. citizens. Id. at 6.

Abdulrazzak told his parole agent he would not admit guilt because his
admission could be used against him to support his conviction or bring new
charges, including perjury. Id. at 7. Werner told Abdulrazzak that his parole
would be revoked if he did not admit his guilt. Id. at 4. Abdulrazzak alleges
that defendants tried to coerce him into admitting his guilt by denying him
entry into a treatment program for Post-Traumatic Stress Disorder (PTSD),
refusing_ to let him do laundry in the summer, keeping his GPS monitor on
after he passed two polygraph tests, charging him for services on parole, and

sending that bill to a collection agency. Id. at 7, 13.
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During this time, Abdulrazzak also alleges that defendants kept him
from accessing the courts. Id. at 15. He alleges that defendants denied him
access to the prison law library, paper, the internet, and email, so he could
not work on his immigration case or his habeas case. Id. They also would not
let him access his documents, though he states that Werner offered to let him
print them on her printer, and he refused. Id. at 18. Abdulrazzak missed the
deadliné for filing an appeal because of these denials. Id. at 15.

Eventually, Abdulrazzak alleges that correctional officers took the flash
drive on which he stored his legal documents. Id. at 18. Unknown correctional
officers routinely inspected the lockers where Abdulrazzak’s flash drive was
stored, and they were the only people with access to the lockers. Id. at 19.
Abdulrazzak alleges that there were more valuable items in his locker that
were not taken. Id. at 20.

On November 2, 2016, Werner filed an allegation of a parole violation
against Abdulrazzak. Id. at 19. Because of this alleged violation, Abdulrazzak
was incarcerated in the Jameson Annex for 30 days. Id. On November 15,
2016, a hearing was held concerning this allegation, and Abdulrazzak was told
that he had no rights under the Fifth Amendment because he was a parolee.
Id. at 4. On March 13, 2017, the parole board upheld the decision, which
appears to be the revocation of Abdulrazzak’s parole. Id.

On April 24, 2017, Abdulrazzak filed a complaint under § 1983. In his
complaint and in a letter he later sent to the court, Abdulrazzak stated that he

wished to file an amended complaint. Docket 1 at 9; Docket 7. The court
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instructed Abdulrazzak that he had the right to amend his complaint and
ordered Abdulrazzak to file his amended complaint by June 8, 2017. Docket 9.
On May 24, 2017, Abdulrazzak moved to amend his complaint and attached a
proposed amended complaint to his motion. Docket 10; Docket 10-1. In his
amended complaint, Abdulrazzak raises seven claims, seeking declaratory and
injunctive relief as well as damages. Docket 10-1 at 9. The motion to amend is
granted.
LEGAL STANDARD

The court must accept the well-pleaded allegations in the complaint as
true and draw all reasonable inferences in favor of the non-moving party.
Schriener v. Quicken Loans, Inc., 774 F.3d 442, 444 (8th Cir. 2014). Civil rights
and pro se complaints must be liberally construed. Erickson v. Pardus, 551
U.S. 89, 94 (2007) (citation omitted); Bediako v. Stein Mart, Inc., 354 F.3d 835,
839 (8th Cir. 2004). Even with this construction, “a pro se complaint must
contain specific facts supporting its conclusions.” Martin v. Sargent, 780 F.2d
1334, 1337 (8th Cir. 1985); Ellis v. City of Minneapolis, 518 F. App’x 502, 504
(8th Cir. 2013). Civil rights complaints cannot be merely conclusory. Davis v.
Hall, 992 F.2d 151, 152 (8th Cir. 1993); Parker v. Porter, 221 F. App’x 481, 482
(8th Cir. 2007).

A complaint “does not need detailed factual allegations . . . [but] requires
more than labels and conclusions, and a formulaic recitation of the elements of
a cause of action will not do.” Bell Atl. Corp. v. Twombly, 550 U.S. 544, 555

(2007). “If a plaintiff cannot make the requisite showing, dismissal is
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appropriate.” Abdullah v. Minnesota, 261 F. App’x 926, 927 (8th Cir. 2008);
Beavers v. Lockhart, 755 F.2d 657, 663 (8th Cir. 1985). Under 28 U.S.C.
§ 1915A, the court must screen prisoner complaints and dismiss them if they
are “(1) frivolous, malicious, or fail[] to state a claim upon which relief may be
granted; or (2) seek(] monetéry relief from a defendant who is immune from
such relief.” 1915A(b).
DISCUSSION

Abdulrazzak’s amended complaint raise;e. seven claims under the First,
Fourth, Fifth, Sixth, Eighth, and Fourteenth Amendments. Docket 10-1. A
number of his allegations are conclusory and repetitive, and his claims are
often reiterated in multiple counts. The court has attempted to discuss each
claim within separate counts, even though Abdulrazzak makes similar
allegations fhroughout his amended complaint.
I. Count I

In Count I, Abdulraézak raises claims under the First, Fifth, Eighth, and
Fourteenth Amendments against South Dakota Secretary of Corrections (SD
DOC) Dennis Kaemingk, SD DOC Policy Maker Aaron Miller, the SD Board of
Pardons and Paroles (the Board), and the Director of the Board Doug Clark.
Docket 10-1 at 4. Abdulrazzak states that he brings these claims against
defendants “as municipalities” and alleges that there is a policy to
discriminate égainst him as a non-citizen of the United States. Id. He alleges
that the policy required him to admit his guilt and participate in sex offender

treatment, requirements that were not in his original parole agreement. Id.
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The defendants are not ;‘municipalities.” Even if they were, a
municipality may only be liable for a violation of constitutional rights if the
violation was caused by its customs or policies. Crawford v. Van Buren Cty.,
Ark., 678 F.3d 666, 669 (8th Cir. 2012) (quoting Rynders v. Williams, 650 F.3d
1188, 1195 (8th Cir. 2011)). Abdulrazzak does not point to a custom or policy
that violated his rights. He argues that he was discriminated against as a non-
citizen and an Iraqi, but he alleges that the discrimination started two years
into his parole. He does not explain how his citizenship status or nationality
changed and caused defendants to begin discriminating against him. He also
alleges elsewhere that the parole requirements were added after and because
his immigration case was settled. Docket 10-1 at 6. Therefore, Abdulrazzak
fails to state a claim upon which relief may be granted, and his claim is
dismissed under 28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A(b)(1).

II. Count II |

In Count II, Abdulrazzak raises claims under the First, Fifth, Eighth,
and Fourteenth Amendments Aagainst Warden Robert Dooley, Deputy Warden
Susan Jacobs, and Unit Staff Member Kim Lippincott. Docket 10-1 at 6.
Abdulrazzak claims that Dooley, Jacobs, and Lippincott violated his rights by
- failing to discuss the requirements of parole that were subsequently added. Id.
He alleges that tﬁey discussed the parole requirements with United States
citizens. Id. He also alleges fhat if defendants had discussed these parole
requirements with him, he would have invoked his Fifth Amen.dment rights.

Ia.
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In McKune v. Lile, 536 U.S. 24 (2002), a plurality of the Supreme Court
held that prison officials did not violate a prisoner’s Fifth Amendment rights
when they changed the prisoner’s privilege status level and moved him to a
maximum-security facility after he refused to participate in a sexual abuse
treatment program, which required him to admit all prior improper sexual
activities without guaranteed irnmunity. The Court found that these
consequences were not severe enough to constitute “compulsiori” for purposes
of the Fifth Amendment right against self-incrimination. Id. There, the plaintiff
complained he would be transferred and lose privileges, but the Court |
observed that his decision would “not extend his term of incarceration” or
affect his parole eligibility. Id. at 38.

The Eighth Circuit Court of Appeals discussed McKune in Entzi v.
Redmann, 485 F.3d 998 (8th Cir. 2007). There, Entzi claimed that his
probation officer compelled him to be a witness against himself by filing a
petition to revoke his probation when it was discovered that Entzi had not
finished the sex offender treatment. Id. at 1001. The state did not revoke
Entzi’s probation, but Entzi did have to pay an attorney to defend him in the
revocation process. Id. at 1002. The Eighth Circuit found that this did not
constitute compulsion.

The Eighth Circuit found that, even assuming the probation officer’s
actions constituted compulsion, Entzi did not have a cause of action for
damages under § 1983. “[T|he general rule is that a person has no claim for

civil liability based on the Fifth Amendment's guarantee against compelled

7



Case 4:17-cv-04058-KES Document 13 Filed 07/14/17 Page 8 of 16 PagelD #: 78

self-incrimination unless compelled statements are admitted against him in a
criminal case.” Id. (citing Chavez v. Martinez, 538 U.S. 760, 767 (2003)). The
“core guarantee” of the self-incrimination clause is evidentiary. Id. (citing
Chavez, 538 U.S. at 778). Although the court “left open the possibility that a
‘powerful showing’ might persuade [it] to expand the prétection of the self-
.incrimination clause to the point of civil liability,” an expansion of the clause
should not be implemented through money damages. Id. (quoting Chavez, 538
U.S. at 778) (citation omitted).

The Eighth Circuit found that Entzi had made no showing that
evidentiary protections were inadequate to protect his constitutional rights. Id.
at 1002-03. Here, Abdulrazzak alleges more serious consequences than paying
an attorney to defend him: he alleges his parole was actually revoked. This
was one of the consequences the Supreme Court stated may violate a
prisoner’s rights in McKune. See Brddford v. Mo. Dep't of Corr., 46 F. App’x
857, 858 (8th Cir. 2002) (finding prisoner stated a claim under McKune by
claiming that defendants’ violated his constitutional rights by denying him
parole because of his refusal to participate in sex offender treatment). Because
the court is viewing this claim in the light most favorable to Abdulrazzak at
this stage, the claim is not frivolous or malicious and may state a cause of
action.

The court will next consider whether Abdulrazzak has stated a claim
against Dooley, Jacobs, and Lippincott. Abdulrazzak fails to allege facts

concerning how these individual defendants violated his rights. Based on their
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titles, it appears that defendants are prison employees, and such defendants
generally are not liable in claimé concerning parole. See Munson v. Norris, 435
F.3d 877, 879-80 (8th Cir. 2006) (upholding dismissal of prisoner’s claims that
he was being forced to admit to crimes he was convicted of in sex offender
treatment because he sued prison officials who had no authority over prison
conditions). Therefore, Abdulrazzak fails to stéte a claim upon which relief
may be granted in Count II, and that claim is dismissed under 28 U.S.C.
8§88 1915(¢)(2)(B)(ii) and 1915A(b)(1).
III. Count III

In Count III, Abdulrazzak claims that his rights were violated because
defendants did not discuss the new parole requirements with him, and they
unconstitutionally added the new requirements without notice. In Figg v.
Russell, 433 F.3d 593 (8th Cir. 2006), a South Dakota parolee alleged that she
was illegally incarcerated after being detained for a parole violation. Figg
raised a claim against her parole agent because the agent offered her a parole
agreement without giving her notice that the terms applied to her previously
suspended sentence. Id. at 599. The Eighth Circuit found this function “so
associated with the function of the Parole Board that [the parole agent]|, too, is
cloaked in absolute immunity[,]” and dismissed the claim. Id. at 599-600
(citing SDCL 24-15-1.1).

Abdulrazzak has not alleged that Dusti Werner, J.C. Smith, and Jushua
Kaufman made an independent decision to add parole requirements. In fact,

in Count I, Abdulrazzak alleges that this is a policy of the parole board. The
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decisions are therefore “so connected to the quasi-judicial role the Parole
Board performed in granting parole in the first place, that they were but an
extension of that function[,]” and defendants are absolutely immune.
Therefore, Abdulrazzak fails to state a claim upon which relief may be granted,
and Count III is dismissed undér 28 U.S.C. 88 1915(e)(2)(B)(ii) énd 1915A(b)(1).
IV. CountIV

In Count IV, Abdulrazzak claims that Kaufman denied him treatment for
PTSD in order to coerce him to agree to admit to his crimes, that he was
completely denied access to legal assistance and computers to do legal
research, and that he was denied the ability to do laundry multiple times.
Docket 10-1 at 13-14. The Eighth Circuit has found that a parolee states a
claim of deliberate indifference to serious medical needs by alleging that a
parole officer interfered with the parolee’s attempts to receive medical care.
See Jones v. Moore, 986 F;2d 251, 253 (8th Cir. 1993). Abdulrazzak alleges
that Kaufman denied him access to care for his PTSD. Therefore, Abdulrazzak
states a deliberate indifference claim against Kaufman, and this claim survives
screening.

Abdulrazzak also alleges that Kaufman denied him access to legal
assistance or computers to do legal research and the ability to do laundry.
Both of these claims fail because Kaufman is a psychologist. Docket 10-1 at
11. As such, Kaufman has no power over whether Abdulrazzak is allowed to
use a computer or do his laundry. Therefore, Abdulrazzak fails to state a claim

upon which relief may be granted, and these claims against Kaufman for
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denial of access to legal assistance on computers and laundry are dismissed
under 28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A(b)(1).
V. Count V

In Count V, Abdulrazzak alleges that Werner violated his constitutional
rights by denying him access to the éourts. Abdulrazzak alleges that Werner
denied him access to his legal documents, denied him paper, and denied him
access to the law library or any computer. Docket 10-1 at 15. Abdulrazzak
alleges that he was working on his habeas petition and an immigration case,
and Werner caused him to miss a deadline for filing, although he does not
state for which case. Id.

“The Constitution guarantees prisoners a right to access the courts.”
White v. Kautzky, 494 F.3d 677, 679 (8th Cir. 2007). This requires “ ‘prison
authorities to assist inmates in the preparation and filing of meaningful legal
papers by providing prisoners with adequate law libraries or adequate
 assistance from persons trained in the law.’” Id. (citation omitted). Although it
does not appear that Abdulrazzak was incarcerated in the penitentiary, his
amended complaint makes it clear that he was incarcerated in some form at
that time and that defendants had control over his access to the courts.

To prove a violation of the right of access to the courts, a prisoner must
establish that he has been injured by the violation. Id. at 680. Abdulrazzak
alleges that he missed a filing deadline because he was not allowed the

assistance described above. In fact, he alleges he was purposefully denied.

11
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Therefore, Abdulrazzak states a claim that he was denied access to the courts
by Werner.
VI. Count VI

In Count VI, Abdulrazzak repeats the allegations concerning the
changes in his parole conditions discussed above. He adds that Werner and
Kaufman deprived him of his cell phone, video visitation with his parents, calls
to his niece, and Arabic-language media. As discussed above, the addition éf
these conditions did not violate Abdulrazzak’s rights, and these conditions are
the type of condition that the Supreme Court found did not constitute
éompulsion under the Fifth Amendment. See McKune, 536 U.S. at 24.
Therefore, Abdulrazzak fails to state a claim upon which relief may be granted,
and his claim is dismissed under 28 U.S.C. §§ 1915(e)(2)(B)(ii) and
1915A(b)(1).
VII. Count VII

In Count VII, Abdulrazzak alleges that unknown correctional officers
denied him access to the courts. He alleges that his property, including a flash
drive which had his legal materials stored on it, was under the control of the
unknown correctional officers who had the only key to his locker, which was
locked at all times. Docket 10-1 at 18-19. He allegeé that unknown
correctional officers intentionally “lost” his flash drive in order to stop him
from fighting deportation in his immigration case. Id. at 18. He also alleges
that this was done in order to end his habeas case and the uncovering of

unconstitutional actions by the state during his trial. Id. at 18-19. Finally,
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Abdulrazzak argues that it is unlikely that his flash drive wés stolen by
another inmate because there were items far more valuable than the flash
drive in his locker that were not taken.. Id. at 20.

“The taking of an inmate's legal papers can be a constitutional violation
when it infringes his right of access to the courts.” Goff v. Nix, 113 F.3d 887,
892 (8th Cir. 1997) (citation omitted). “[T]he destruction or withholding of
inmates' legal papers burdens a constitutional right, and can only be justified
if it is reasonably related to a legitimate penological interest.” Id. Defendants
have not been served and have not had a chance to justify their actions. At
this point, it is premature to dismiss Abdulrazzak’s claim. The court finds that
he states a denial of access to the courts claim upon which relief may be
granted against John Doe 1 and John Doe 2.
VII. Motion to Appoint Counsel

Abdulrazzak moves the Court to appoint him counsel. Docket 11. “A pro
se litigant has no statutory or constitutional right to have counsel appointed
in a civil case.” Stevens v. Redwing, 146 F.3d 538, 546 (8th Cir. 1998). In
determining whether to appbint counsel to a pro se litigant’s civil case, the
district court considers the complexity of the case, the ability of the litigant to
investigate the facts, the existence of conflicting testimony, and the litigant’s
ability to present his claim. Id. Abdulrazzak’s claims are not complex, and he
appears able to adequately present his § 1983 claims at this time. Therefore,

his motion is denied.
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The Court is aware that this situation may change as litigation
progresses. As the Eighth Circuit Court of Appeals instructs, the court will
“continue to be alert to the possibility that, because of procedural complexities
or other reasons, later developments in the case may show either that counsel
should be appointed, or that strict procedural requirements should, in -
fairness, be relaxed to some degree.” .Williams v. Carter, 10 F.3d 563, 567
(8th Cir. 1993).

Thus, it is ORDERED

1. Abdulrazzak’s motion to amend (Docket 10) is granted.

2. The clerks office shall refile Docket 10-1 as Abdulrazzak’s amended

complaint.
3. Abdulrazzak’s deliberate indifference claim against Kaufman (part
of Count IV), his denial of access to the courts claim against Werner
(Count V), and his denial of access to the courts claim against John
Doe 1 and John Doe 2 (Count VII) survive screening under 28
U.S.C. § 1915A(b)(1).

4. The remainder of Abdulrazzak allegations fail to state a claim upon
which relief may be granted, and these claims are dismissed under
28 U.S.C. §§ 1915(¢)(2)(B)(ii) and 1915A(b)(1). Dennis Kaemingk,
Aaron Miller, SD. BD. of Pardons and Paroles, Doug Clark, Robert
Dooley,‘ Susan Jacobs, Kim Lippincott, J.C. Smith, Dakota
Psychological Services LLC, and Jane Doe are dismissed as

defendants.
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5. The Clerk shall send blank summons forms to Abdulrazzak so he
may cause the summons and amended complaint to be served
upon Kaufman, Werner, Doe 1, and Doe 2.

6. The United States Marshal shall serve a copy of the Amended
Complaint (Docket 10-1), Summons, and this Order upon
defendants as directed by Abdulrazzak. All costs of service shall be
advanced by the United States.

7. Defendants wﬂl serve and file an answer or responsive pleading to
the remaining claims on or before 21 days following the date of
service.

8. Abdulrazzak will serve upon defendants, or, if appearance has been
entered by counsel, upon their counsel, a copy of every further
pleading or other dbcufnent submitted for consideration by the
court. He will include with the original paper to be filed with the
clerk of court a certificate stating the date and that a true and
corréct copy of any document was mailed to defendants or their

counsel.
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9. Abdulrazzak will keep the court informed of his current address at
all times. All parties are bound by the Federal Rules of Civil
Procedure and by the court’s Local Rules while this case is pending.

Dated July 14, 2017.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE

16
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK, 4:17-CV-04058-KES
Plaintiff,

VS.

J.C. SMITH, DUSTI WERNER, JUSHUA AMENDED ORDER DENYING IN

J. KAUFMAN, F/N/U BERTSCH, and PART AND GRANTING IN PART
JOHN DOE 2, ‘ MOTION TO AMEND AND
MISCELLANEOUS OTHER MOTIONS
Defendants.'
INTRODUCTION

Plaintiff, Haider Salah Abdulrazzak, is an inmate at the Mike Durfee
State Prison in Springfield, South Dakota. He filed a pro se civil rights lawsuit
under 42 U.S.C. § 1983. Docket 1. Abdulrazzak was later granted permission
to amend his complaint. Docket 13. He now has filed multiple motions to
amend his complaint again. Dockets 17,18, 31, 44. The court grants

- Abdulrazzak’s motions in part and denies the motions in part. The court also

directs service in part.

| FACTUAL BACKGROUND

The pertinent facts are set forth in the initial screening order at docket

13.

APPENDIX
C
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LEGAL STANDARD

Under Rule 15(a) of the Federal Rules of Civil Procedure, a party may
amend his pleadings once without court authorization if the motion is made
within 21 days after service or within 21 days after service of a responsive
pleading. “In all other cases, a party may amend its pleadings only with the
opposing party’s written consent or the court’s leave. The court should freely
give leave when justice so requires.” Fed. R. Civ. P. 15 (a)(2). A motion to
amend may be denied when the motion would cause undue delay, is made in
bad faith or based on a dilatory motive on the part of the movant, or is futile.
Popoalii v. Corr. Med. Servs., 512 F.3d 488, 497 (8th Cir. 2008). Leave of court
is required here, because Abdulrazzak has previously amended his complaint.

Under 28 U.S.C. § 1915A, the court must screen prisoner complaints
and dismiss them if they are “(1) frivolous, malicious, or fail[] to state a ciaim
upon which relief may be granted; or (2) seek[] monetary relief from a defendant
who is immune from such relief.” 1915A(b).

DISCUSSION

Abdulrazzak has labeled the document at Docket 31-1 as his second

amended complaint. The court will screen this document to determine if the

motion to amend should be granted.?

! Dockets 17 and 18 are captioned as motions to amend the complaint. Local Rule 15/1
requires “any party moving to amend a pleading [to] attached a copy of the proposed amended
pleading to its motion to amend][.]” Because Abdulrazzak did not comply with this rule, the
court denies his motions at amend at dockets 17 and 18. Furthermore, it appears he has
incorporated those changes into what he calls his second amended complaint at docket 31-1.

2
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I. Count 1l

In Count I, Abdulrazzak raises claims under the First, F‘ifth, Eighth, and
Fourteenth Amendments against South Dakota Secretary of Corrections (SD
DOC) Dennis Kaemingk, SD DOC Policy Maker Aaron Miller, the SD Board of
Pardons and Paroles {the Board), and the Director of the Board Doug Clark.
Docket 31-1 at 4. Abdulrazzak states that he brings these claims against
defendants “as municipalities” and against the Parole Board members, who he
claims “adopted an unconstitutional arbitrary and discriminatory act.” Id. He
alleges that there is a policy to discriminate against him as a non-citizen of the
United States. Id. He alleges that the policy required him to admit his guilt
and participate in sex offender treatment, requirements that were not in his
original parole agreement. Id.

First, with regard to the claims against Kaemingk, Miller, and Clark, the
court addressed this claim previously in its order at Docket 13. The second
amended complaint still alleges that the defendants are “municipalities.” The
defendants are not “municipalities.” Municipalities are cities or towns—none of
these defendants are cities or towns. Even if they were, a municipality may
only be liable for a violation of constitutional rights if the violation was caused
by its customs or policies. Crawford v. Van Buren Cty., 678 F.3d 666, 669 (8th
Cir. 2012) (quoting Rynders v. Williams, 650 F.:Sd 1188, 1195 (8th Cir. 2011)).
Abdulrazzak does not point to a custom or policy that was adopted by a city or

town that violated his rights.
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Secénd, Abdulrazzak alleges that the Parole Board members “adopted
an unconstitutional arbitrary and discriminatory act by parole officer, where
unlike U.S. Citizens, she required me to participate in a sex offender treatment
and to admit the guilt almost 2 years into my initial parole release on
6/25/2014.” Docket 31-1 at 4. He alleges that defendants adopted such
custom to save the Department of Corrections money on rehabilitation
programming. Abdulrazzak does not identify an official policy or custom that
was adopted by the Parole Board. Instead, he references the actions of one
parole officer. He does not explain how his citizenship status or nationality
changed and caused the Parole Board members to begin discriminating
against him two years after his initial parole release. Therefore, Abdulrazzak
fails to state a claim upon which relief may be granted, and it would be futile

to allow him to amend Count I.

In Count II, Abdulrazzak raises claims under the First, Fifth, Eighth,
and Fourteenth Amendments against Warden Robert Dooley, Deputy Warden
Susan Jacobs, and Unit Staff Member Kim Lippincott. Docket 31-1 at 6.
Abdulrazzak claims that Dooley, Jacobs, and Lippincott violated his rights by
failing to discuss the requirements of parole that were subsequently added. Id.
He alleges that they discussed the parole requirements with United States
citizens. Id. He also alleges that if defendants had discussed these parole

requirements with him, he would have invoked his Fifth Amendment rights.
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Id. He adds no new allegations regarding these defendants as compared to his
first amended complaint.

As this court previously found, based on the titles of these defendants, it.
appears that they aré prison employees, and such defendants generally are
not liable in claims concerning parole. See Munson v. Norris, 435 F.3d 877,
879-80 (8th Cir. 2006) (upholding dismissal of prisoner’s claims that he was
being forced to admit to crimes he was convicted of in sex offender treatment
because he sued prison officials who had no authority over prison
conditions).Thus, it would be futile to allow Abdulrazzak to amend his
complaint to add this claim against Dooley, Jacobs and Lippincott.

Abdulrazzak moves to add defendants Board of Pardons and Paroles,
Parole Board Director, Parole Officer Supervisor and Parole Officer (Dusti
Werner) and Treatment Providers (Dakota Psychological Services, LLC, and
Joshua Kaufman) as named defendants in Count II. With regard to the Board
of Pardons and Paroles, it is well established that “ ‘in the absence of
consent[,] a suit in which the [s|tate or one of its agencies or departments is
named as [a] defendant is proscribed by the Eleventh Amendment.”” Egerdahl
v. Hibbing Cmty. Coll., 72 F.3d 615, 619 (8th Cir. 1995) (quoting Pennhurst
State Sch. & Hosp. v. Halderman, 645 U.S. 89, 100 (1984)). Thus, it would be
futile to add the Board of Pardons and Paroles aé a named defendant.

With regard to the Parole Board Director and the Parole Officer

Supervisor, the proposed second amended complaint does not allege that they
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had personal involvement in the alleged deprivation of Abdulrazzak’s
constitutional rights. “A supervisor is not vicariously liable under 42 U.S.C.

§ 1983 for an employee’s unconstitutional activity.” White v. Holmes, 21 F.3d
277, 280 (8th Cir. 1994). Thus, it would be futile to add the two supervisors as
named defendants in Count II.

Next, the court will discuss the new allegations against the parole
officer. In McKune v. Lile, 536 U.S. 24 (2002) (plurality opinion), a plurality of
the Supreme Court held that prison officials did not violate a prisoner’s Fifth
Amendment rights when they changed the prisoner’s privilege status level and
moved him to a maximum-security-facility after he refused to participate in a-
sexual abuse treatment program, which required him to admit all prior
improper sexual activities without guaranteed immunity. Id. at 36. The Court
found that these consequences were not severe enough to constitute
“compulsion” for purposes of the Fifth Amendment right against self-
incrimination. Id. There, the plaintiff complained he would be transferred and
lose privileges, but the Court observed that his decision would “not extend his
term of incarceration” or affect his parole eligibility. Id. at 38.

The Eighth Circuit Court of Appeals discussed McKune in Entzi v.
Redmann, 485 F.3d 998 (8th Cir. 2007). There, Entzi claimed that his
probation officer compelled him to be a witness against himself by filing a
petition to revoke his probation when it was discovered that Entzi had not
finished the sex offender treatment. Id. at 1001. The state did not revoke |

Entzi’s probation, but Entzi did have to pay an attorney to defend him in the

6
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the court is viewing this claim in the light most favorable to Abdulrazzak at
this stage, the claim is not frivolous or malicious and may state a cause of
action. While defendants claim that Abdulrazzak has not provided the court
with all the facts regarding his claim and may be less than candid with the

court, at this stage the court can only consider the facts as alleged in the

complaint and cannot consider matters outside of the pleadings™T] ' éforfe?‘“

Finally, the second amended complaint also adds the treatment provider
as a named defendant. The second amended complaint, however, contains no
allegations that the treatment provider had the power to revoke Abdulrazzak’s
parcﬂe. Thus, it would be futile to allow an amehdment of the complaint to add

the treatment providers as named defendants in Count I

In Count III, it éppears that Abdulrazzak is raising claims against his
parole officer/agent (Dusti Werner)} and his parole agent supervisor (J.C.
Smith). He claims that his rights were violated because defendants revoked his
parole for failure to participate in sex offender treatment. The coufts have
found, however, that participation in a sex offender treatment program, as a
condition of parole, does not violate an inmate’s constitutional rights. See
Roman v. DiGuglielmo, 675 F.3d 204 (3d Cir. 2012); Schnitzler v. Reisch, 518 F.

Supp. 2d 1098 (D.S.D. 2007). Thus, to the extent Abdulrazzak claims his
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rights were violated because he failed to participate in sex offender treatment,
his claim is futile.

| viclaed hifs-tights because they revoked-his parole in retaliation.for-exercising.

“"-f;ljﬁsiﬁiftff:?ﬁrt_i’e’hd’fnént"1;j’i_‘gh~tiﬁm__;ﬁ‘éﬁfi@Cifi'i;ﬁiﬁéifé~’fhi__'rﬂ,$Clgf}._,;;;ffsf(‘ii"s'ffu'SEé‘d‘"_ about. -
. regaid1QgCoundI,such anallegatlon is not futile and. the. moﬁ,on_t@fﬁ}f{}gﬁd‘
~GountHI t5*5dd thisclaimagainst Werner and Smith is-granted. -
IV. CountlIV
In Count IV, Abdulrazzak claims that Kaufman denied him treatment for
PTSD in order to coerce him to agree to admit to his crimes, that he was
completely denied access to legal assistance and computers to do legal
research, and that he was denied the ability to do laundry multiple times.
Docket 31-1 at 13-14. As the court previously found, the claim of deliberate
indifference to serious medical needs and the denial of access to care claims
state claims upon which relief can be granted. To the extent Abdulrazzak’s
second amended complaint adds additional facts to these claims, the motion
to amend is granted.
V. Count V
Abdulrazzak’s proposed second amended complaint does not make any
changes to Count V. For the reasons stated in docket 13, the court finds that

Abdulrazzak states a claim that he was denied access to the courts by Werner.
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VI. Count VI

In Count VI, Abdulrazzak repeats the allegations concerning the
changes in his parole conditions discussed above regarding Counts Il and III.
He adds that Werner and Kaufman deprived him of his cell phone, video
visitation with his parents, calls to his niece, and Arabic-language media. As
discussed above, the addition of these conditions did not violate Abdulrazzak’s
rights, and fhese conditions are the type of conditions that the Supreme Court
found do not constitute compulsion under the Fifth Amendment. See McKune,
536 U.S. at 24. The cou'rt previously found that the first amended complaint
failed to state a claim upon which relief may be ’granted, and dismissed this
claim under 28 U.S.C. 8§88 1915(¢e)(2)(B)(ii) and 1915A(b)(1). Abdulrazzak’s
second amended complaint adds an allegation that defendants were
attempting to force him to admit guilt and that he lost some discretionary
restrictions. This claim is already addressed in the discussion regarding
Claims II and III and is repetitive. The motion to amend is denied.
VII. Count VII

In Count VII, the court previously found that Abdulrazzak has properly
stated a denial of access to the courts claim upon which relief may be granted
against John Doe 1 and John Doe 2. Abdulrazzak now moves to add
defendant Bertsch to count VII. Docket 44. The court finds fhat the motion to

amend is proper and grants the motion to substitute Bertsch for John Doe 1.

10
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VIII. Motion to Respond to Answer and for Summary Jﬁdgment

Abdulrazzak moves the court to respond to defendants’ answer. A
response rto an answer is not a recognized pleading and is not necessary.
Defendants did not plead a counterclaim in their answer, so no response is
needed.

Abdulrazzak also moves for summary judgment. The South Dakota Civil
Local Rules state “all motions for summary judgment must be accompanied by
a separate, short and concise statement of the material facts as to which the
moving party contends there is no genuine issue to be tried.” D.S.D. Civ. LR
56.1. Because the motion for summary judgment did not include a statement
of material facts, the motion is denied.
IX. Motion for Discovery

Abdulrazzak attempted to have the amended summons served on
defendant Joshua Kaufman. It was returned marked “RETURNED
UNSERVED?” by the United States Marshals Service. Kaufman was formerly an
employee of Dakota Psychological Services and he contracted with the South
Dakota Department of Corrections to provide treatment for the State’s parolees
and inmates. It appears Kaufman has moved away from South Dakota.
Abdulrazzak has no contact information for Kaufman and as an incarcerated
inmate does not have the ability to locate him. Abdulrazzak requests that the
court order defendants to provide in a confidential memorandum a current
address for Kaufman to the U.S. Marshals Service. Defendants have not

responded to this motion. For good cause shown, the court grants

11
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Abdulrazzak’s motion and directs the Attorney General’s office to provide a

current address for Kaufman to the U.S. Marshals Service by December 22,

2017.

Thus, it is ORDERED

1.

Abdulrazzak’s motions to amend (Dockets 31 and 44) are granted in
pal;t and denied in part.

Abdulrazzak’s motions to amend (Dockets 17 and18) are denied as
méot.

Abdulrazzak’s motion to discover the address of Kaufman (Docket
25) is granted.

The clerks office shall refile Docket 31-1 as Abdulrazzak’s second
amended complaint.

Abdulrazzak’s claims against Werner and Smith (Counts II and III)
of revoking his parole in retaliation for exercising his Fifth
Amendment right to remain silent, his deliberate indifference claim
against Kaufman (part of Count IV), his denial of access to the
courts claim against Werner (Count V), and his denial of access to
the courts claim against Bertsh (Count VII) survive screening under
28 U.S.C. § 1915A(b)(1). |

The remainder of Abdulrazzak allegations fail to state a claim upon
which relief may be granted, and these claims are dismissed under
28 U.S.C. §§ 1915(e)(2)(B)(ii) and 1915A(b)(1). Dennis Kaemingk,

Aaron Miller, SD. Board of Pardons and Paroles, Doug Clark, Robert

12
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10.

Dooley, Susan Jacobs, Kim Lippincott, Dakota Psychological
Services LLC, Joseph Siemonsma, Robert Berthelson, Greg
Erlandson, and Myron Rau are dismissed as defendants.

The Clerk shall send blank summons forms to Abdulrazzak so he
may cause the summons and second amended complaint to be
served upon J.C. Smith and Bertsch. The Clerk shall also send a

blank summons form to the Attorney General so he may provide the

address to the U.S. Marshal of Joshua J. Kaufman for service of the

summons and second amended complaint on Kaufman.

The United States Marshal shall serve a copy of the second
amended complaint (Docket 31-1), Summons, and this Order upon
defendants as directed by Abdulrazzak. All costs of service shall be
advanced by the United States.

Defendants will serve and file an answer or responsive pleading to
the reméining_ claims on or before 21 days following the date of
service.

Abdulrazzak will serve upon defendants, or, if appéarance has been
entered by counsel, upon their counsel, a copy of every further
pleading or other document submitted for consideration by the
court. He will include with the original paper to be filed with the
clerk of court a certificate stating the date and that a true and
correct copy of any document was mailed to defendants or their

counsel.

13
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11. Abdulrazzak will keep the court informed of his current address at
all times. All parties are bound by the Federal Rules of Civil
Procedure and by the court’s Local Rules while this case is pending.

12. Abdulrazzak’s motions to respond to answer and for summary
judgment (Docket 33) are denied.

Dated December 12, 2017.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE

14
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK, 4:17-CV-04058-KES
Plaintiff,
VS. ORDER GRANTING LEAVE
TO PROCEED IN FORMA
J.C. SMITH, DUSTI WERNER, JUSHUA PAUPERIS ON APPEAL
J. KAUFMAN, F/N/U BERTSCH, an
JOHN DOE 2, C
Defendants.

Plaintiff, Haider Salah Abdulrazzak, is an inmate at the Mike Durfee
State Prison in Springfield, South Dakota. He ﬁléd a pro se civil rights lawsuit
under 42 U.S.C. § 1983. Docket 1. Abdulrazzak filed multiple fnotions to
amend his complaint. Dockets 17, 18, 31, 44. The court granted Abdulrazzak’s
motions to amend (Dockets 31 and 44) and screened Abdulrazzak’s second
amended complaint (Docket 31-1) dismissing it in part and directing service in
part. Docket 46. Abdulrazzak now appeals that order. Docket 58.

Under the Prison Litigation Reform Act (PLRA), a prisoner who “files an
appeal in forma pauperis . . . [is] required to pay thé full amount of a filing
fee.” 28 U.S.C. § 1915(b)(1). This obligation arises “ ‘the moment the
prisoner . . . files an appeal.’ ” Henderson v. Norris, 129 F.3d 481, 483 (8th Cir.
1997) (quoting In re Tyler, 110 F.3d 528, 529-30 (8th Cir. 1997)). Therefore,

“ {wlhen an inmate seeks pauper status, the only issue- is whether the inmate

pays the entire fee at the initiation of the proceedings or over a period of time

under an installment plan.’” Id. (quoting McGore v. Wrigglesworth, 114 F.3d
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601, 604 (6th Cir. 1997)). “[Pjrisoners who appeal judgments in civil cases
must sooner or later pay the appellate filing fees in full.” Id. (citing Newlin v.
Helman, 123 F.3d 429, 432 (7th Cir. 1997)).

In Henderson, the Eighth Circuit set forth “the procedure to be used to
assess, calculate, and collect” appellate filing fees in compliance with the
PLRA. 129 F.3d at 483. First, the court must determine whether the appeal is
taken in good faith. Id. at 485 (citing 28 U.S.C. § 1915(a)(3)). Then, so long as
the prisoner has provided the court with a certified copy of his prisoner trust
account, the court must “calculate the initial appellate partial filing fee as
provided' by § 1915(b)(1), or determine that the provisions of § 1915(b)(4)
apply.” Id. The initial partial filing fee must be 20 percent of the greatér of:

(A)  the average monthly deposits to the prisoner’s account; or

(B)  the average monthly balance in the prisoner’s account for

the 6-month period immediately preceding the filing of the
complaint or notice of appeal.
28 U.S.C. § 1915(b)(1). Nonetheless, no prisoner will be “prohibited from . . .
appealing a civil or criminal judgment for the reason that the prisoner has no
assets and no means by which to pay the initial partial filing fee.” 28 U.S.C.
§ 1915(b)(4).

It appears that Abdulrazzak’s appeal is taken in good faith. By filing a
motion to appeal Abdulrazzak consented to the deduction of his initial partial
appéllate filing fee and the remaining installments from his prisoner account.

Henderson, 129 F.3d at 484. Abdulrazzak did not file new prisoner trust

account statement. Id. As a result, the initial appellate partial fees must be
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assessed as “$35 or such other amount that is reasonable, based on whatever
information the court has about the prisoner's finances.” Henderson, 129 F.3d
at 484. In the prisoner trust account report Abdulrazzak submitted for his
previous motion for leave to proceed in forma pauperis, he reported average
monthly deposits to his prisoner trust account of $91.67 and an average
monthly balance of $46.62. Docket 3. Based on this information, Abdulrazzak
may proceed in forma pauperis on appeal provided he pays an initial partial
appellate filing fee of $18.33, which is 20 percent of $91.67.

Thus, it is

ORDERED that Abdulrazzak may proceed in forma pauperis on appeal.
Abdulrazzak will make an initial partial appellate payment of $18.33 by
February 26, 2018, made payable to the Clerk, U.S. District Court.

IT IS FURTHER ORDERED that the institution having custody of the
Abdulrazzak is directed that whenever the amount in his trust account,
exclusive of funds available to him in his frozen account, exceeds $10,
monthly payments that equal 20 percent of the funds credited to the account
the preceding month shall be forwarded to the United States District Court
Clerk’s office pursuant to 28 U.S.C. § 1915(b)(2), until the appellate filing fee
of $505 is paid in full.

DATED this 26th day of January, 2018.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE

3



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-1213

Haider Salah Abduirazzak
Plaintiff - Appellant
V.
J. C. Smith; Dusti Werner; Joshua J. Kaufman; F/N/U Bertsch; John Doe 2

~ Defendants - Appellees

Appeal from U.S. District Court for the District of South Dakota - Rapid City
(4:17-cv-04058-KES)

JUDGMENT
Before GRUENDER, MURPHY and KELLY, Circuit Judges.

The court has carefully reviewed the original file of the United States District Court and

orders that this appeal be dismissed for lack of jurisdiction, as the appeal is premature.

February 06, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans

APPENDIX
E .
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

' SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK | CIV 17-4058

Plaintiff, CLERK'S DENIAL OF DEFAULT

vs.
J.C. SMITH, DUSTI WERNER, JOHN DOE 2,
JOSHUA J. KAUFMAN, and F/N/U
BERTSCH,

Defendants.

Plaintiff Haider Salah Abdulrazzak has requested entry of defaﬁlt against defendants
(Docket 75). Entry of default is appropriate “[w]hen a party against whom a judgment for
affirmative relief is sought has failed to plead or otherwise defend, and that failure is shown by
affidavit or otherwise, the clerk must enter the party’s default.” Fed. R. Civ. P. 55 (a). Here,
defendants sought an extension to answer the éecond amended complaint (Docket 53). The
Court granted the state defendants until February 15, 2018 té file their answer (Docket 54). The
defendants filed théir answer on January 17, 2018, '

The Clerk denies plaintiff’s request for entry of default.

Dated February 16, 2018

/5/ Matthew W. Thelen
Clerk

. U.S. District Court
1400 S. Phillips Avenue, Room 128
Sioux Falls, South Dakota 57104
Matt_Thelen@sdd.uscourts.gov

Page1of1 | | APPENDIX
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UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-1213
Haider Salah Abdulrazzak
Appellant
Vi

J. C. Smith, et al.

Appellees

Appeal from U.S. District Court for thei'Dist,rict of South Dakota - Rapid City
(4:17-cv-04058-KES)

ORDER
The petition for rehearing by the panel is denied.

March 16, 2018

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E Gans

APPENDIX
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK,
Plaintiff,
vs.

J.C. SMITH, in his individual and
official capacity; DUSTI WERNER, in
his individual and official capacity;
JOSHUA J. KAUFMAN, in his individual
and official capacity; F/N/U BERTSCH,
in his individual and official capacity;
and JOHN DOE 2, in his individual and
official capacity;

Defendants.

4:17-CV-04058-KES

JUDGMENT

Pursuant to the Order Granting Defendants’ Motion for Summary

Judgment, it is

ORDERED, ADJUDGED, AND DECREED that judgment is entered .

against plaintiff, Haider Salah Abdulrazzak, and in favor of defendants.

'DATED this September 26, 2018.

BY THE COURT:

- /s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK,
Plaintiff ,
Vvs.

J.C. SMITH, in his individual and
official capacity; DUSTI WERNER, in
his individual and official capacity;
JOSHUA J. KAUFMAN, in his individual
and official capacity; F/N/U BERTSCH,
in his individual and official capacity;
and JOHN DOE 2, in his individual and
official capacity;

" Defendants.

4:17-CV-04058-KES

ORDER GRANTING DEFENDANTS’
MOTION FOR SUMMARY JUDGMENT

Plaintiff, Haider Salah Abdulrazzak, is an inmate at the Mike Durfee

State Prison in Springfield, South Dakota. He filed a pro se civil rights lawsuit

under 42 U.S.C. § 1983. Docket 1. Defendants now move for summary

judgment. Docket 81. Abdulrazzak opposes the motion. Docket 99.

Abdulrazzak has also filed various miscellaneous motions.

FACTUAL BACKGROUND

Viewing the evidence in the light most favorable to Abdulrazzak, the

facts are:

Abdulrazzak is a forty-three years old citizen of Iraq. See Dockets 82-11

and 101 at 1. He was admitted to the United States as a refugee on June 30,
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2009. Id. A Minnehaha County Grand Jury indicted Abdulrazzak on 14 counts
of possessing, manufacturing or distributing child pornography in violation of
S.D.C.L. § 22-24A-3 on September 9, 2010. Docket 33-4. A jury later returned
a guilty verdict on all 14 counts. On December 20, 201 lb, Abdulrazzak was
sentenced to serve consecutively a custody sentence of three years, with two
years suspended,-on the first six counts and of three years, with one year
'suspended, on coun;c seven. Docket 82-7. No sentence was imposed on counts
eight through fourteen. Id. |

The Department of Homeland Security (DHS) issued an “Immigration
Detainer-Notice of Action” on January 17, 2012. See Dockets 82-14 and
86 q 4. The detainer stated that thé local United States Immigration and
Customs Enforcement (ICE) Office had “initiated an Investigation to determine
whether .[Abdulrazz.ak] is subject to removal from the United Stateé.” Docket
' 82-14. DHS requésted that the Sdlith Dakota State Penitentiary (SDSP)
“maintain custody of [Abdulrazzak] . . . beyond the time when [Abdulrazzak]
would have otherwise be¢n releésed from your custody to allow DHS to take
custody of the subject.” Id.
Notice of Parole Conditions

Abdulrazzak was initially paroled on June 25, 2014 and transferred to
ICE custodylunder the Immigration Detainer. Dockets 10-1 at 7 and 86 q S.
Prior to his release into ICE custody, Abdulrazzak signed his first Parole
Standard Supervision Agreement (2014 Agreement). The 2014 Agreement

included the following provision:
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Upon release from any hold status I will return immediately by

phone to the SD Interstate Parole Office at 605-782-3153 and return

to SD as directed. Failure to do so will constitute a violation of

parole. Upon return to SD I will turn myself in to [Admission &

Orientation Unit] at the South Dakota State Penitentiary in Sioux

Falls, South Dakota for assessment and placement into the CTP

program. '

Docket 33-2. The 2014 Agreerrient did not require Abdulrazzak to undergo sex
offender treatment. Id. It is undisputed that the 2014 Agreement referred to an
“assessment” upon return to the SDSP and before release into the community.
Docket 33-2.

Defendants allege that Abdulrazzak was initially not required to undergo
sex offender treatment because he faced possible deportation from the United |
States. Docket 86 6. Defendants claim sex offender treatment during this
initial parole was premature and unnecessary. Id. Abdulrazzak disagrees. He
alleges that his risk criteria required that he complete Sex Offender Treatment
before being released on parole and that this requirement was hidden from
him. Docket 101 at 2. Abdulrazzak further alleges that defendants informed
other inmates, with the same risk criteria as Abdulrazzak, that they were -
required to complete sex offender treatment prior to being released on parole.

‘Docket 31-1 at 6. Abdulrazzak alleges that if defendants had discussed these
parole requirements with him, he would have invoked his Fifth Amendment
rights. Id.

Abdulrazzak was released from the ICE hold on April 20, 2016, because

he temporarily settled his immigration case. Dockets 86 q 8 and 82-15. As

required under the 2014 Agreement, Abdulrazzak reported to the Admission &

3
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Orientation Unit at the South Dakota State Penitentiary. Dockets 86 Y9 and
82-16. Dusti Werner was then assigned to serve as Abdulrazzak’s parole
agent. Docket 86 § 9.

| Defendants allege that Abdulrazzak was required to have a Pre-Release
Psychosexual completed before he could be placed into the Community
Transition Program. Dockets 86 q 8 and 82-15. The 2014 Agreement even
referred to an “assessment” before release into the community. Docket 33-2.
Based on his conviction, Abdulrazzak met the criteria for being a sex offender
under SDCL § 22-24B-1. See Docket 84 q 3. Under South Dakota Department
of Corrections (SDDOC) Policy 1.4.A.3, SDDOC will “offér the Sex Offender
Management Program (SOMP) to offenders assessed as needing sex offender
treatment.” Id. § 4. The policy requires a psycho-sexual assessment to be
completed and supplied to the Board of Pardons and Paroles and the Warden.
Id. Abdulrazzak disputes that he was required to complete a pre-release
psychosexual assessment, because he éontendé that he was pre-release status
before his initial parole into ICE custody. Docket 101 at 2.

On April 27, 2016, Joshua Kaufman interviewed Abdulrazzak for the
interview portidn of his Pre-Release Psychosexual Assessment. Dockets 82-1 |
and 84. ’I‘h¢ Pre-Release Psychosexual Assessment noted that Abdulrazzak
had not completed any form of institutionalized sex offender treatment and
recommended that Abdulrazzak “should be required to complete weekly, group
sex offender treatment for a period of 18 to 24 months.” Dockets 82-1 at 4.

The assessment also recommended that Abdulrazzak “should be required to

4
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complete individualized sex offender specific treatment in the community prior
to his release.” Id. |

On April 28, 2016, Abdulrazzak signed a “STOP contract” where he
agreed to “be completely hones‘e and assume full responsibility for [his]
offense(s) and sexuél behavior.” Docket 82-3. Abdulrazzak contends he never
agreed to complete STOP because it was not discussed when he was initially
paroled under the 2014 Agreement. Docket 101 at 3. Abdulrazzak alleges that
he first learned about STOP on April 27, 2016. Id. |

On April 29, 2016, Abdulrazzak signed a nev& Parole Standard
Supervision Agreement (2016 Agreement). Docket 33-3. Like the 2014
Agreement, the 2016 Agreement included the provision that Abdulrazzak must
“participate, cooperate, and complete any programs as directed.’; Id. This
agreement also included the following provision:

OTHER: 1. Register as a sex offender according to local and state
laws.
2. No contacts with victims or anyone under 18 years of age, unless
approved by treatment provider and parole agent.in advance.
3. You shall not socialize, date, form a romantic or sexual
relationship, or marry anyone with physical custody of children
under 18 years of age.
4. You shall submit, at your own expense, to any program of
psychological or physiological assessment and monitoring at the
direction of parole agent or treatment provider[.] This includes, but
not limited to the polygraph, plethysmograph, and Abel Screen to
~ assist in treatment, planning and case monitoring.
5. You shall notify third parties of your complete criminal record,
permit the parole agent or treatment provider to confirm compliance
with this notification requirement and make any other notifications
as the parole agent deems appropriate. You shall inform all persons
with whom you have an established or ongoing relationship about
your complete criminal history.
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6. You shall not go to or loiter near school yards, parks,
playgrounds, swimming pools, arcades, or other places primarily
used by children under the age of 18 years old.

7. You shall not be employed or participate in any volunteer activity

where you have contact with children under the age of 18 years old

unless approved by treatment provider and parole agent.

8. You will not own, operate, or possess any cell phone with a

camera, internet access, or text messaging. _

9. No computer internet/on-line access or use without prior

approval of parole agent and treatment provider. Any internet use

will be subject to monitoring'at the discretion of the parole agent or

treatment provider. '

Docket 33-3 at 2. Abdulrazzak contends this is a “modified” agreement and he -
signed it under duress. Docket 101 at 3.

On May 17, 2016, Abdulrazzak signed an Individualized Supervision
Agreement for the South Dakota Départment of Corrections Sex Offender
Management Program. Docket 82-2. A translator from A to Z World
Languages, parole agent Werner, treatment provider Joshua Kaufman, and
Abdulrazzak were present at this meeting. Docket 86 | 28. Defendants allege
that, by signing the Individualized Supervision Agreement, Abdulrazzak agreed
to “attend and participéte in weekly individualized supervision meetings with
[his] treatment provider and parole officer.” Dockets 82-2 and 86 9 6. And
Abdulrazzak agreed that he would “honestly review all of my sexual behavior
including all of [his] sexual behaviors including all of [his] sexual
relation.ships.” Abdulrazzak also agreed to “take clinical polygraph
examinations at least every 3 months while [he is] in the community.” Dockets
82-2 and 86 § 17. Werner, assisted by a translator from A to Z World
Languages, also reviewed the 2016 Agreement. Docket 86 q 28. Under the

2016 agreement, Abdulrazzak agreed to “participate | cooperate | and

6
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complete any programs as directed” and to “comply with all instructions in
matters affecting my supervision | and cooperate by promptly and truthfully
answering inquiries directed to me by a Parole Agent.” Docket ‘33—9.
Revocation of Parol¢

On October 27, 2016, Werner submitted a Violation Report that
Abdulrazzak was “ﬁon-compliant in regérds to his sex offender programming
and Was subsequently términated from community-based sex offender
programming.” Dockets 33-9 and 87 9 12. The Report anoted that Abdulrazzak
“had multiple instances in which he did not comply with directions given to
him such as completing some of his homework assignments.” Docket 33-9.
“He also left the unit when he was instructed that he could not.” Id. at 2
Abdulrazzak contends that he complied with treatment and answered all
questions truthfully. Docket 101 at 4.

As part of tﬁe sex offender programing, Abdulrazzak was “assigned
homework which Was to be reviewed with the program provider and Agent
Werner.” Dockets 86 q 22, 82-5, 82-34 at 10-14. Werner alleges that there -
were occasions where Abdulrazzak “failed to complete the assigned homework
in the time allotted” and had to be “given more time td complete the
homework.” Dockets 86 q 23 and 82-34 at 13. And occasionally when
Abdulrazzak attempted to complete the assignments asked of him he “would
copy the examples i.nstead of coming up with his own.” Docket 33-9.

At the direction of his treatrhent provider, Abdulrazzak was scheduled to

take “an instant offense polygraph” on October 19, 2016 “to determine where

7
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his programming should go aé he was continuing to deny‘and make no

progress.” Docket 33-9 at 2. The day before the exam, Abdulrazzak told

Werner that he was “ready for it” and “would pass no problem.” Dockets 86

128 and 82-34 at 22-23. Abdulrazzak alleges he made these statements

under the threat of a parole vi.olation. Docket 101 at 5.

At the scheduled exam, Abdulrazzak expressed concern that the

- outcome of the polygraph would be used to bring about new criminal charges

or affect his ongoing habeas corpus proceeding. Dockets 82-24 and 101 at 5.
| Abdulrazzak claims he “was informed that the outcome of said polygraph |
would be used to bring new criminal charges.” Docket IOi at 5. Defendants
allege that the polygraph examiner f‘attempted to re—assul;e him that the exam
was solely for his treatment assessment and parole status.” Dockets 82-24
and 86 ¥ 30. But the examiner determined that a polygraph exam should not
be administered “[bJased on [Abdulrazzak’s] reservations and the fear of
violating [Abdulrazzak’s] civil rights.” Docket 82-24. The examiner explained
that “until he had this resolved with his attorney I could not ethically give him
the polygraph exam.” Id. |

Abdulrazzak’s attorney later contacted Werner and stated that she was

“fine with him taking the polygraph.” Dockets 86 | 32 and 82-25.
Abdulrazzak’s attorney further advised Werner that Abdulrazzak would like to
take the polygraph. Docket 86 § 35 and Docket 82-25. Abdulrazzak was
provided with an oppértunity to take a polygraph exam again on October 24,

2016. Docket 33-9 at 2. The Violation Report stated that “[dJuring this exam,

8
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Mr. Abdulrazzak blatantly failed to follow directions but the exam was still
valid and found that Mr. Abdulrazzak was deceptive in regardé to questions
about committing the crime‘ he was serving tirﬁe for.” Id.

After the failed polygraph exam, Werner alleges that she verbally
directed Abdulrazzak nbt to leave Unit C. Docket 86  51. Abdulrazzak alleges
that he did not leave Unit C without permission. Docket 101 at 7. But |
Abdulrazzak stated that he left Unit C on October 25, 2018 to attend his
driving license examination at 10:00. Docket 82-34 at 20-21.

Dakota Psychological Services (DPS) sent Abdulrazzak a treatment
termination letter dated October 31, 2016, stating that he “has not responded
to various treatment efforts provided so far DPS to help him work through his
denial and address the sexual problems indicated by his conviction.” Docket
33-9 at 4. Abdulrazzak claims that this letter “did not present any kind of
problems in my answer to defendant Kaufman.” Docket 101 at 6.

On March 13, 2017, there was a hearing before the Board of Pardons
and Paroles as to whether Abdulrazzak’s parole should be revoked. Docket 36-
1. The Parole Board determined.that Abdulrazzak x-/'iolated both Conditions 10
and 13E of his Supervision Agreement..Docket 36-1. The Parole Board found
that “explanations offered by the inmate do not mitigate, justify or excuse
conduct while on supervision.” Id.

Access to Documents
After release from ICE custody, Abdulrazzak returned to SDSP with a

large box of legal documents and paperwork. Docket 82-15 at 2. Abdulrazzak

9
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alleges that he was working on a state habeas petition and a motion to
reconsider/reopen his immigration case; See Docket 101 at 12-14.
Abdulrazzak alleges that he needed digital material on a CD for his
immigration case and a USB drive for his habeas case. Docket 101 at 10.

Abdulrazzak maintains that Werner knew he needed access to digital
information but denied him that access. Docket 31-1. As a result, Abdulrazzak
alleges that he missed deadlines, although he does not specify whether it was
in his state habeas corpus case or immigration case. Docket 10-1 at 15.

Werner alleges that she first learned ébout the box of legal materials
from an Aprii 19, 2016 email. Dockets 86 9 58 and 85-15. Werner and
Abdulrazzak later discussed the legal materials at their first meetirig on May
10, 2016. Werner’s notes read:

Agent Schaaf and I met with Haider at intake in Jameson today. He
was upset that he couldn’t get paperwork done for his immigration.
I told him I would get him the paperwork he needs, he said he keeps
it on a disc in his property. We explained to him that he cannot be
in the library as he stated he would go due to his sex offense and
cannot be on a computer since he is not allowed to use the internet.
He stated he needed it to get his paperwork completed as his
handwriting is not good. He went back and forth on his story about
his paperwork being due Friday, then Thursday, then 30 days. He
also kept stating that we were keeping him from filing his legal
paperwork. He was explained that he may complete his paperwork,
but could not use a computer to do so. To assist him, I requested
that his paperwork in property be moved to Unit C for him to work
on. I also told him that I would pick him up Tuesday morning for
our appointment and bring him here, that if I could get him an ICE
appointment, I would bring him there after. He also requested I set
up an appointment [sic] with Julie Hofer, his public advocate that
day. I told him I would try to get in contact with her. He was placed
on GPS by the Glory House as I was leavign [sic].

10
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Docket 82-28. Abdulrazzak alleges that he was never allowed access to his
digitally stored legal documents. Docket 101 at 9.

After their initial meeting, Werner contacted the Sioux Falls ICE office.
Dockets 86 § 87 and 82;38. In a May 10, 2016 email to Deportation Officer
Darin Gergen, Werner indicated that she “would like to know the next steps in
rggards to Mr. Abdtﬂrazzak as I am not familiar with the ICE process and how
goes about getting a work permit.” Dockets 86 9 87 and 82-38. Werner does.

‘not claim that she ever asked about Abdulrazzak’s immigration case or any
possible deadlines. | |

Werner also contacted Abdulrazzak’s public advocate Julie Hofer. Hofer
was appointed_ to represent Abdulrazzak in his state habeas corpﬁs case.
Docket 82-8 at 2. Hofer informed Werner that “All the paperwork she needed
for his legals had been filed a year and a half ago.” Docket 86 § 68. Hofer |
stated that there Were “no more deadlines and the information [Abdulrazzak]
is trying to get to her (his personal arguments) will not be What she uses as
her argument.”

Werner contacted Kingdom Boundaries about supervising Abdulrazzak’s
computer use. Dockets 86 § 79 and 82-20. The Kingdom Boundaries’
computer was available on July 7, 2016. Id. Werner also consulted the Sex
Offender Management Program in an attempt to find a way for Abdulrazzak to
use a computer. Docket 86 { 67.

At a May 31, 2016 meeting, Abdulrazzak asked Werner for more hours

to use the Department of Labor computer. Dockets 86 ] 69 and 82-32. Werner

11
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responded that “[i]f his lawyer verified that he need.ed the 3 days thét he
requested to work on his argument” she “would give him the time.” Id. Oﬁ
June 7, 2016, Werner again contacted Hofer and stated that they needed to
figure out how to get Abdulrazzak to a computer that did not violate his parole
agreement. Dockets 86 § 70 and 82-19. Werner again asked if there were any
impending deadlines and Hofer responded that there were no .upcoming
deadlines. Dockets 86 § 72 and 82-37. At some interveﬁing timé, Abdulrazzak
went to the Department of Labor and learned he could not use its computgrs
because they are for job searches. Id.

‘At a June 14, 2016 meeting, Abdulrazzak asked Werner for three more
hours for community use. Dockets 86 | 73 and 82-32. Werner denied the
request explaining that there was nowhere appropriate for Abdulrazzak to use
a computer in the community. Id. Werner provided Abdulrazzak two.options:
Abdulrazzak could complete his work by hand as there was no need‘ for it to be
typed or Abdulrazzak could use a computer under the supervisioﬁ of his
lawyer to finish up his work. Dockets 86 74 and 82-32.

At a June 21, 2016 meeting, Abdulrazzak told Werner that he filed a
lawsuit to address his legal éccess issues. Dockets 86 § 77 and 82-29. Werner
reminded Abdulrazzak that she would allow him to use a computer under
appropriate sﬁpervision; such as under the supervision of his lawyer. Id.

At a July 12, 2016 meeting, Abdulrazzak informed Werner that he was
“done with his argument” and th.erefore “didn;t need to ask about computer

use again.” Dockets 86 9 85 and 82-29.

12
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Werner meﬁntains that she was not aware of any deadline missed in his
state habeas proceed or immigration case. Docket 86 9 82, 96. Werner
further alleges that, by signing the Parole Supervision Agreement on April 29,
2016, Abdulrazzak éxpressly agreed that he would not be allowea any |
computer internet access without prior approval of his parole agent and
treatment provider. Docket 33-3. The agreement also stated that “any internet
use would be subject to monitoring at the discretion of the parole agent or
treatment provider.” Id. Abdulrazzak contends these restrictions were added
because he would not admit guilt. Docket 101 at 9. Abdulrazzak further
alleges that he signed the 2016 Agreement under threat of a parole violation.
Id.
Loss of USB Memory Flash Drive

Abdulrazzak alleges that Bertsch and John Doe 2 intentionally lost
Abdulrazzak’s legal materials created during Abdulrazzak’s two years on
parole. Docket 47. Abdulrazzék.claims this was done to hinder his ability to
fight his immigration case and enable the govérnment to deport him to Iraq.
d. Abd_ulrazzak alleges that the USB drive was located in a black bag stored
“in the outside locker at Unit C” during the_time he was in the Community
Transition Program, which was from April 20, 2016 until November 2, 2016.
Dockets 31-1 and 101 at 16. Abdulrazzak stated, “It makes no sense that my
USB flash memory drive would be accidentally (lost or stolen) without the staff
consent since those officers reasoﬁably would be the only people who would

have access to my outside locker, taking in consideration that the lost was

13
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selgctive in nature . . . .” Docket 47 at 20. Abdulrazzak alleges that there WCI"C
more valuable items in his locker that were not taken. Id.
Defendant Bertsch alleges that she was not working in Unit C between
| April 20, 2016 until November 2, 2016 and therefore was not in charge of
Abdulrazzak’s property. Docket 85 q 7. At that time, Beftsch served as a Unit
Manager of the Special Housing Unit on the “Hill” at the SDSP. Id. 1 8. Bertsch
also contends she did not “rotate out to Unit C” until December 2016. Bertsch
denies any knowledge of any “black bag”-or a USB drive. Id. 119, 10. Bertsch
contends that her only involvement was signing the.“Prohibited Property,
Disposition of” sheet used in connection with disposition of certain items of
Abdulrazzak’s personal belongings,hot allowed inside the SDSP. Dockets 85
7 2 and 82-16. The only prohibited items referred to in the sheet are a cell
phone and charger and $1.18. Docket 82-16.
DISCUSSION
I. Motion to Refile Interrogatories and Requests for Admission
Abdulrazzak asks this court to accept his interrogatories and requests for
‘ admissions for filing. Docket 51. Abdulrézzak attempted to file his |
intérrogatories and requests for admission on December 7, 2017. The Clerk of
Court returned the interrogatories and requests for admission along with a
letter explaining D.S.D. Civ. LR 26.1(A). Under D.S.D. Civ. LR 26.1(A),
“depositidns, interrogatories, requests for documents, requests for admissions,
and answers and responses thereto mﬁst not be filed.” Thus, Abdulrazzak’s

motion to refile (Docket 51) is denied.

14
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II. N.Io.tion.to Appoint Counsel

Abdulrazzak moves the Court to appoint him counsel. Docket 56. “A pro
se litigant has no stafutory or constitutional right to‘ have counsel appointed
in a civil case.” Stevens v. Redwing, 146 F.3d 538, 546 (8th Cir. 1998). In
determining whether to appoint counsel to a pro se litigant’s civil case, the
district court considers the complexity of the case, the ability of the litigant to‘
ivnvestigate the facts, the existence of conflicting testimony, and the iitigant’s
ability to present his claim. Id. Abdulrazzak’s claims are not complex, and he
appears able to adequately present his § 1983 claims. Therefore, his motion
(Docket 56) is denied. |

III. Motion to Reconsider Amended Order Denying in Part and Granting
‘ in Part Motion to Amend and Miscellaneous Other Motions

Abdulrazzak moves this court to reconsider its Amended Order Denying
in Part and Grénti‘ng in Part Motion to Amend and Miscellanedus Other
AMotions filed on December 17, 2017 (Docket 46). Docket 57. But before the
court ruled on the motion to.’reconsider, Abdulrazzak filed a notice of

_ int_erlocﬁtory appcal as to the same December 17, 2017 order. Docket 58. The
court stayed this case pending resolution of Abdulrazzak’s interlbcutory appeal.
Docket 71. On March 26, 2018>, the Eighth Circuit dismissed the appeal for
lack of jurisdiction (Docket 74) and decliﬁed a rehearing by panel (Docket 97).
The court now lifts the stay (Docket 71) and takes up Abdulrazzak’s motion to
reconsider (Docket 46).

A district court’s decision on a motion for reconsideration rests within

its discretion. Hagerman v. Yukon Energy Corp., 839 F.2d 407, 413 (8th Cir.
' 15 ‘



Case 4:17-cv-04058-KES Document 110 Filed 09/26/18 Page 16 of 43 PagelD #: 1154

1988). “ ‘Motions for reconsideration serve a limited function: to correct
manifest errors of law or féct or to present newly discovered evidence.”” Id. at
414 (quoting Rothwell Cotton Co. v. Rosenthal & Co., 827 F.2d 246, 251 (7th
Cir.), as amended, 835 F.v2d 710 (7th Cir. 1987)). The court has reconsidered
its order and attempted to discuss each claim within separate counts despite
significant overlap.

A. Count I - Discrimination

In Count I, Abdulrazzak asserts claims under the First, Fifth, Eighth,
and Fourteenth Amendments against South Dakota Secretary of Corrections
(SD DOC) Dénnis Kaemingk, SD DOC Policy Maker Aaron Miller, the SD Board
of Pardons and Paroles (the Board), and the Director of the Board Doug Clark.
Docket 31-1 at 4. Initially, Abdulrazzak stated that he brings these claims
against defendants “as municipalities.” In his motion to reconsider,
Abdulrazzak explains that his claim against defendants “as municipalities”

| Wasl based on a misunderstanding of the word municipalities. Docket 57 at 2.
The court rescreens his claim against these defendants.

Abdulrazzak alleges that Kaemingk, Miller, the Board, and Clark |
discriminated against him as a non-citizen by ‘requiring him to admit his guilt
and participate.in sex offender treatment, requirements that were not in his
original parole agreement. Docket 31-1 at 4. Abdulrazzak claims that these
parole requirementé were added later because his immigration case was
settled. Other offenders with the parole requirement of admitting guilt learn of

~ the requirement earlier than two years into their parole. Docket 57 at 3.

16
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Abdulrazzak claims that Kaemingk, Miller, the Board, and Clark had access to
the COMS system and they failed to take action.to correct the events that led
to his parole revocation. Docket 57 at 2.

Abdulrazzak fails to demonstrate how this alleged dlscr1m1natlon violated
h1s First, Fifth, or Eighth Amendment rights. Although pro se complamts are to
be construed liberally, “they still must allege sufficient facts to support the
claims advanced.” Stone v. Harry, 364 F.3d 912, 914 (8th Cir. 2004). The court
is not required to construct a legal theory that assumes facts which'have not
been pleaded. Id. Thus, Abdulrazzak fails to state a claim under thé First, Fifth,
or Eighth Amendments in Count I. |

As to the Fourteenth Amendment claim, Abdulrazzak now alleges a
“class of one” Equal Protection claim, which was recognized by the Supreme
Court in Village of Willowbrook v. Olech, 528 US 562 (2000) (per curiam).
Docket 57 at 5. The Eighth. Circuit applied the class of one analysis to a prison
inmate who alleged that he was being discriminated against because the
parole board denied him parole while granting pafole to similarly situated
inmateé. Nolan v. Thompson, l521 F.3d 983, 989 (8th Cir. 2008). Because
Nolan did not allege he was a member of a protected class or that his
fundamental rights had been violated, he had to show that “the Board
systematically and ‘intentionally treated [him] differently from others similarly
situated and that there is no rational basis for the differénce in treatment.’”

Id. (quoting Olech, 528 U.S. at 564). To do this, Nolan had to “ ‘pfovide a

specific and detailed account of the nature of the preferred treatment of the

17
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favored class,’ especially '[becau'se] the state actors exercise broad discretion to
balance a humber of legitimate considerations.” Id. at 990 (quoting Jennings v.
City of Stillwater, 383 F.3d 1199, 1214-15 (10th Cir. 2004)).

At the summary judgment stage, the court held that Nolan failed to
providé the evidence necessary to meet his burden because he did not
demonstrate that the board “intentionally discriminated against him or even
denied him parole on an irrational basis.” Id. The board had consistently given
legitimate reasons for denying parole. Id. The record also lacked “sufficient
evidence about Nolan's own parole file to enable a meaningful ‘comparison
between him and those he claifns are similarly situated.” Id. Even though
Nolan provided “a spreadsheet listing the names of approximately twenty other
inmates, together with their races, the names of their offenses, sentence length,
time Served, parole hearing dates, and release dates[,]” the court found that
this was insufficient for the court to meaningfully compare Nolan with other

~ inmates. Id.

Under the analysis in Nolan, Abdulrazzak fails to state an Equal
Protection claim. Abdulrazzak provides no specific examples of others who were
similarly situated but treated differently. Although Abdulrazzak sets forth facts
suggesting pretext on aefendants’ part, he has not provided a spreadsheet as
Nolan did, much less “a specific and detailed account of the nature of the
preferred treatl;nent of the .favored class,” which the Nolan court held was
necessary to support an Equal Protection claim. Id. Abdulrazzak only sets forth

conclusory allegations that defendants “will inform other individuals (U.S.
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citizens) who their conviction circumstances similar to mine about the _
programing requiremént prior to their release on parole and not 2 years later
without a parole violation or chaﬁge in the allegations of their conviction.”
Docket 57 at 3.

Even if the court found adequate specificity to state a valid Equal
Protection claim, a prisoner must ailege facts demonstrating that prison
officials intentionally tre;'ited him differently than similarly situated inmates.
Noldn, 521 F.3d 989-.90. Abdulrazzak alleges fhat defendants admit that they
did not discuss fhe treatment requirements until after his initial parole on May
17, 2016. But this does not demonstrate that prison officials intentionally
treated him differently. Abdulrazzak makes no such allegation. Thus,
Abdulrazzak’s Equal Protection claim fails.

In Count I, Abdulrazzak also alleges that Greg Erlandson and Myron
Rau violated Abdulrazzak’é substantive due process rights by adopting the -
parole officer’s report when they knew Abdulrazzak was invoking his Fifth
Amendment rights. Docket 57 at 4 But members of the parole board ére
“ ‘absolutely immune from suit when considering and déciding parole
quesﬁons.’ ” Figg v. Russell, 433 F.3d 593, 598 (8th Cir. 2006) (quoting
Patterson v. Von Riesen, 999 F.2d 1235, 1238-39 (8th Cir.1993)).

After reconsideration, the court ﬁnds that Abdulrazzak fails to state a

claim upon which relief may be granted in Count I.
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B. Count II - Notice of Parole Conditions

In Count II, Abdulrazzak asks this court to reconsider his claims against
defendants that did not survive screening and to consider his Equal Protection
claims as a “class of one.” Docket 57 at 7. Abdulrazzak reiterateé that Warden
Dooley, Deputy Warden Susan Jacobs, Unit Staff Member Kim Lippincott,

- parole officers, and treatment providers are members of the Sex Offender
Management Program (SOMP) team and were therefore personally involved in
failing to inform him of the treatment requirements. This is not new evidence.
Abdulrazzak alleged in his second amended complaihf that these defendants
are members of the SOMP team. Docket 31-1 at 6. In its ofder at Docket 46,
the court found that Abdulrazzak failed to state a claim against Dooley, Jacobs,
Lippincott, the Board, Clark, Dakota Psychological Services, LLC, and Joshua
Kaufman. Abdulrazzak claims no error of law or fact or newly discovered
evidence. After reconsideration, the court finds that Abdulrazéak fails to state a
claim upon which relief may granted in Count II against defendants except the
claim it previously found survived screening against parole officer Werner. See
Docket 46 at 5.

Even considering Count I as a “class of one,” Abdulrazzak fails to state a
claim for the same reasons stated above in Count I. Abdulrazzak fails to
provide specific examples of others who were similarly situated but treated
differently. To state a valid Equal Protection claim a prisoner must allege facts
demonstrating that prison officials intentionally treated him differently than

similarly situated inmates. Nolan, 521 F.3d 989-90. Abdulrazzak fails to allege
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that defendants infentionally treated him differently than similarly situated _
inmates. After reconsideration, the court finds that Abdulrazzak fails to state a
“class of one” clairn.

C. Count III - Retaliation

~In Count III, Abdulrazzak asks this court to reconsider his allegations
against Werner and J.C. Smith. Docket 57 at 7. Abdulrazzak’s claim that
Werner and Smith revoked his parole in reteliatien fof exercising his Fifth
Amendment right to not incriminate himself already survived screening. See
Docket 46. In his motion to reconsider, Abdulrazzak now alleges that Werner
and J.C. Smith violated his right to equal protectien because defendants
- exceeded their authority when they waited two years to impose a treatment

requirement without a parole violation or change in allegation of conviction.
Abdulrazzak states, “the allegation is not against . . . imposing the treatmentv
itself, rather . . . the timing of imposing the treatment by defendants 2 years
. . . into my parole rather than prior to my release on parole[.]” Docket 57 at 7.
But in the court’s order at Docket 13, the court noted that in Count I
Abdulrazzak alleged that the decision to add parole requirements is a policy of
‘the parole board. See Docket 13 at 9. Thus, Abdulrazzak fails to allege that
Werner and J.C. Smith were fesponsible for imposing the treatment
requirement.

D. Count IV

Abdulrazzak claims that the court missed his allegafion against Kaufman

and Dakota Psychological Services. Docket 57 at 8. Abdulrazzak alleges that
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Kaufman and Dakota Psychological Services violated his rights because they
terminate.d him from treatment in retaliation for exercising his Fifth
Amendfnent right to not‘incriminate himself. Id. The court’s ordér at Docket 46

~ addressed Abdulrazzak’s motion té amend to add the treatment provider under
Count II. The court stated, “The second amended complajnt, however, contains
no allegation that the treatment provider had the powér to revoke
Abdulrazzak’s parole. Thus, it would be futile to allow an amendment of the

- complaint to add the treatment providers as named defendants in Count IL.”
See Docket 46 at 8. Abdulrazzak’s motion to recoﬁsider provides no
information that would change,the court’s previous finding and therefore is
denied.

Abdulrazzak further requests that this court reconsider his claim against
Kaufman and Dakota Psychélogical Services for their alieged participation in
denying him access to the court by denying him access to a computer with '
internet to do his legal work while on parole when he did not admit guilt. As
the court previously found, Kaufman and Dakota Psychological Services, as
psychologist and service provider, have no absolute power over whether
Abdulrazzak is allowed to use a computer. See Dockét 13 at 10. Furthermore,
Abdulrazzak fails to allege that Kaufman and Dakota Psychological Sérvices
ever dénied his request to use the computer. Thus, Abdulrazzak fails to state a

claim against Kaufman and Dakota Psychological Services.
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E. Count VI

Abdulrazzak asks this court to reconsider his allegations concerning
changes in his parole conditions discussed above and thé deprivatibn ofa
smart phone, video visitation with his parents, calls to his niece, and Arabic-
language' media. Docket 57 at 9. First, Abdulrazzak argues that McKune v. Lile,
536 U.S. 24 (2002) does not apply to his claims because he was not in prison.
This argument fails because it does not address the reason for which the court
rélied on McKune. In McKune, a plurality of the Supreme Court held that prison
officials did not violate a prisoner’s Fifth Amendment rights when they changed
the prisoner’é privilege status level and moved him to a maximum-security
facility after he refused to participate in a sexual abuse treatmgnt program,
which required him to admit all prior improper sexual activities without
guaranteed immunity. See McKune, 536 U.S. at 24.. The Court found that these
consequences were not severe enough to constitute “Compulsion” for purpose.s
of the Fifth Amendment right against self—incrimination.. Id.

Abdulrazzak cites several Eighth Circuit opinions where thé Eighth
Circuit invalidated conditions of supervised release that banned internet or
computer use as overly broad. Docket 57 at 9-1v0. None of the cases
Abdulrazzak cites address the Fifth Amendment or the use parole conditions to
force a parolee.to admit guilt. Thus, Abdulrazzak féils to state a claim. |

F. Count VII

Abdulrazzak ask the court to add defendants Joseph Siemonsma and

Robert Berthelson. Docket 57 at 12. This court dismissed Siemonsma and
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Berthelson because Abdulrazzak failed to state a claim upon which relief may
be granted. Docket 46 at 12-13. In his second amended complaint,
Abdulrazzak fails to allege any facts against Siemonsmva or Berthelson. Their
names are not even mentioned in Count VII. See Docket 47 at 18-20.
Abdulrazzak’s motion to reconsider fails to rectify the deficiencies of his
second amended complaint. Thus, the court will not add Siemonsma and
Berthelson as defendants. |
IV.  Motion to Reconsider Order Granting Extension of Tiine to .Answer'

Abdulrazzak asks the court to reconsider its order granting defendants’
motion. for an extension lof time to file an answer. Docket 59. Defendants filed
their answer on January 17, 2018. Thus, Abdulrazzak’s motion to reconsider
order granting extension (Docket 59) is denied as moot.
V. Motion for Discovery of Plaintiff’s File

Abdulrazzak moves this court to order defendants’ counsel to turn over
Abdulrazzak’s institutional file. Docket 60. Such a request should have been
made to defendants th‘rough' a request for production of documents. There is
no indication that any such request was ever made. ’i‘herefore, Abdulrazzak’s
motion (Docket 60) ‘is denied. |

VI. Motion to Strike Defendants’ Answer to Second Amended
Complaint

Abdulrazzak moves to strike portions of defendants’ answer to the
Second Amended Complaint under Fed. R. Civ. P. 12(f). Docket 72. Under Rule
12(f) “[t]he court may strike from a pleading an insufficient defense or any

redundant, immaterial, impertinent, or scandalous matter.” The court enjoys
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~ “liberal discretion” in determining whether to strike a party’s pleadings but it
is an “extreme measure.” Stanbury Law Firm v. LR.S., 221 F.3d 1059, 1063
(8th Cir. 2000). Thus, motions to strike under Rule 12(f) are “inffequently
granted.” Id. Abdulrazzak failed to demonstrate how defendants’ answer is a
“redundant, immaterial, impertinent, or scandalous matter.” Rather,
Abdulrazzak’s motion shoWs that he disagrees with the defendants’ answer,
but that is not a basis to strike pleadings. Abdulrazzak also argues that
defendants’ afﬁrmative defenses should be stricken because “defendants failed
to prove them.” Defendants are under no obligation to prove their affirmative
defenses in their answer. Thus, Abdulrazzak’s motion to strike (Docket 72) is
denied. | |

VII. Motion for Entry of Default and Reconsideration of Clerk’s Denial of
Entry of Default

Abdulrazzak moved for default judgment on his motion to impose

sanctions (Docket 75) and the Clerk of Court denied his request for entry of
- default (Docket 78). Abdulrazzak now moves the court to reconsider the clerk’s

entry of default. Docket 92. Abdulrazzak argues he is entitled fo defaulf
judgment‘because defendants never opposed his motion for sanctions. Entry
of default is appropriate “[wlhen a party against whom a judgment for
affirmative relief is sought has failed te plead or otherwise defend[.]” Fed. R.
Civ. P. 55(a). Defendants’ lack of response to a motion is not a failure to plead
or otherwise defend. Defendants filed an answer with affirmative defenses on
January 17, 2018. Docket 64. Thus, Abdulrazzak’s motion to reconsider

clerk’s entry of default (Docket 92) is denied.
25



Case 4:17-cv-04058-KES Document 110 Filed 09/26/18 Page 26 of 43 PagelD #: 1164

Abdulr'azzak moves the court for entry of default judgment against
Kaufman (Docket 77) and moves the court to reconsider thét motion. (Docket
91). Abdullrazzak requesfs that default be entered'against defendant Kaufman
because Abdulrazzak élaims Kaufman is evading service of process. To date,
Kaufman has not been served. Default judgment cannot be entered against a

- party who has not been served. Thus, Abdulrazzak’s motion for entry of
default judgment (Doéket 77) and motion to reconsider the same (Docket 91)
are denied. |
VIII. Motions for Sanctions

Abdulrazzak moves this court to impose sanctions against defendants.
Décket 76. Abdulrazzak alleges that defendants failed to comply with this
court’s December 12, 2017 order (Docket 46) directing defendants to disclose
any contact information of Kaufman. Docket 76. Defendants responded to the
court’s order and explained they only had a phone number. Docket 55.
Défendants also stéted, “Counsel, however, is willing to pro.vide the Court or
the U.S. Marshals Service with the limited information now available if the
Court deems it necessary. Counsel, if directed to do so by the Court, could
provide said contact information‘ to the U.S. Marshal’s Service in a
‘confidential memorandum’ or furnish the same to the Court provided that
said telephone number is under seal by the Court and not be a matter of
public record.” Id. The court has not yet ordered counsel to turn over the
phone number. _Thus, defendants have complied with the court’s order and

Abdulrazzak’s motion (Docket 76) is denied.
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IX. Motion to Dismiss Defendants’ Motion for Summary Judgment

Abdulraézak moves to dismiss defenddn‘ts’ motion for summary
judgment. Abdulrazzak argues that the motion is premature and that
defendants exceed the scope of Abdulrazzak’s claims. The court set February
28, 2018 as the deadline for defendants’ motion for srlmmary judgment based
on qualiﬁed immunity. Docket 50. Defendants filed their motion for summary
judgment on February 23, 2018. Docket 81. Thus, defendants’ motion is not
~premature. Abdulrazzak contends that defendants should not raise issues
involving his underlying state criminal conviction or his habeas petition.
Docket 94. Abddlrazzak raised claims that implicate both his underlying

- conviction and his habeas proeeeding. Thus, Abdulrazzak’s motion to dismiss

defendants’ motien for summary judgment (Docket 94) is denied.
X. Defendants’ Motion for Summary Judgment

A. Individual Capacity Claims

Defendants in their individual capacities contend that they are entitled to
qualified immunity. Section 1983 provides a cause of action against any
“person who, under color of any statute,b Qrdinance, regulation, custom, or
usage, of any state” causes the deprivation of a right protected by federai law or
the United States Constitution. 42 U.S.C. § 1983. The doctrine of qualified
immunity, however, generally shields “‘ ‘government officials performing
discretioﬁary functions . . . from lia_biiity for civil damages insofar as their
conduct does not violate clearly established statutory or constitutienal rights of

which a reasonable person would have known.’” Smith v. City of Minneapolis,
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754 F.3d 541, 545 (8th Cir. 2014) (alteratiéh omitted) (quéting Harlow v.
Fitzgerald, 457 U.S. 800, 818 (1982)). Qualified immu‘nity protects “all but the
plainly incompetent or those who knowingly violate the law.” Malley v. Briggs,
475 U.S. 335, 341 (1986). |

To overcome a qualified immunity defense at the summary jud-gnient
stage, a plaintiff must show: “(1) the facts, viewed in the light most favorable to
the plaintiff, demonstrate the deprivation of a constitutional or statutory right;
and (2) the right was clearly established at the time of the deprivation.” Howard
v. Kan. City Police Dep’t, 570 F.3d 984, 988 (8th Cir. 2009). The court may
ahalyze these two factors in either order. Hutson v. Walker, 688 F.3d 477, 483
(8th Cir. 2012) (citing Pearsbn v. Callahan, 555 U.S. 223, 236 (2009)). But “[t]o
deny the officers qualified immunity, [the court] must resolve both questions in
[the plaintiff's] favor.” Hawkins v. Gage Cty., 759 F.3d 951, 956 (8th Cir. 2014).

1. Count II - Nétice of Parole Conditions

“[TIhe general rule is that a person has no claim for civil liability based
on the Fifth Amendment’s guarantee against compelled self-incrimination
unless compelled statements are admitted against him in a criminal case.”
Entzi v. Redmann, 485 F.3d 998, 1002 (8th Cir. 2007) (citation omitted). The
Supreme Court “left open the possibility that a ‘powerful showing’ might
persuade [it] to expand the protection of the self—incrimination clause. to the
point of civil liability[.]” Id. (quoting Chavez v. Martinez, 538 U.S. 760, 778

(2003)(plurality opinion)).
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In McKune, a plurality of the Supreme Coﬁft held that prison officials
did not violate a prisoner’s Fifth Amendment rights when they changed the
prisoner’s privilege status levél and moved him to a maximum-security facility
after he refused to participate in a sexual abuse treatment program, which
required him to admit all prior improper sexual activities without guaranteed
immunity. McKune v. Lile, 536 U.S. 24, 38 (2002) (plurality opinion). The
Court found that these consequences were not severe enough to constitute
“compulsion” for the purposes of the Fifth Amendment right against self-
incrimination. Id. There, the plaintiffv complained he would be transferred and |
lose privileges, but the Court observed that this decision would “not extend his
term of incarceration” or affect his parole eligibility. Id. at 38.‘

In Entzi, the Eighth Circuit denied a sex offender’s claim that a
probation officer violated his Fifth Amendment rights by filing a petition to
revoke his probation when it was discovered that Enfzi had not finished sex
offender treatment where he would have had to admit his offense. Entzi, 485
F.3d at 1001. Relying on McKune, the Eighth Circuit found that the loss of an
opportunity for a discretionary sentence-reduction credit ‘;is not among the
consequences for noncompliance that go ‘beyond the criminal process and
appear, starkly, as government attempts to cémpel testimony.’” Entzi, 485
F.3d at 1004 (quoting McKune, 536 U.S. at 53 (O’Connor, J., concurring)).

Here, Abdulrazzak’s claim against Werner survived screening because
he alleges that his parole Was revoked after he refused to incriminate himself.

Docket 46 at 7. Abdulrazzak claims that he would have invoked the Fifth
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Amendment before his ﬁrét release in 2014 if Werner would have provided
adequate notice to him that he would later be required to admit guilt in sex
offender treatment. Abdulrazzak alleges that this would have allowed him to
“stay in prison until [he] flat time[d]_without imposing the extra damages that
may applied to me while on parole like parole violation consequences|.]”
Docket 47 at 6.

The undisputed facts fail to show that Werner served as Abdulraizak’s
parole agent in 2014, the time he claims he was constitutionally entitled to
notice of the required sex offender treatment. It is well established that
“ liability under section 1983 requires a causal link to, and direct
responsibility.for, the alleged deprivation of rights.’” Armour v. St. Louis Cty.
Work, 2008 WL 619381, *1 (E.D. Mo. Mar. 5, 2008) (quoting Madéwell'v.
Roberts, 909 F.2d 1203, 1208 (8th Cir. 199_0)). To state a claim under § 1983,
Abdulrazzak must éhow that Werner “personally violated” his constitutional '
rights. Jackson v. Nixon, 747 F.3d 537, 543 (8th Cir. 2014). Abdulrazzak was |
released from the ICE hold on April 2_0',. 2016, because he temporarily settled
his immigration case. Dockets 86 § 8 and 82-15. After he reported to the
Admission & Orientation Unit at the SDSP, Dusti Werner was then assigned to
serve as Abdulrazzak’s parole agent. Docket 86 | 9. Abdulrazzak contends
that Werner failed to provide notice of required sex offender freatment before
he was initially released on parole in 2014. Because Werner was not assigned
to serve as Abdulrazzak’s parole agent until after Abdulrazzak’s release on

April 20, 2016, Werner lacked the personal involvement in failing to provide
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notice that is necessary to state a claim under § 1983. Thus; Abdulrazzak fails
to state a claim against Werner.

Even if Abdulrazzak did state a claim, Werner asserts that she is
entitled to abeelute immunity for her role in imposing, and enforcing, the
various conditions set out in the parole supervision agreement. Docket 82 at
11. Werner cites Figg v. Russell, 433 F.3d 593, 599 (8th Cir. 2006) as support
for her argument. In Figg, a Soﬁth Dakota parolee alleged that she was
illegally incarce.rated after being ‘detained for a parole violation. 433 F.3d at
596. Figg raised a claim against her parole agent because the agent offered her
a parole agreement without giving her notice that the terms aﬁplied to her
previously suspendeel sentence. fd. at 599. The Eighth Circuit found this
function “eo associated with the function of the Parole Board that [the parole
agent], too, is cloaked in absolute immunity[,]” and dismissed the claim. Id. at
599-600 (citiﬁg SDCL 24-15-1.1). “[T]he extent of immunity accorded an
official depends selely on the official’s function.” Id. at 599 (ciuoting Nelson v.
Balazic, 802 F.2d 1077, 1078 (8th Cir. 1986).

Werner claims that she “was merely ‘acting as a representative of the
parole board’ when, on May 17, 2016, she presented the ‘Parole Standard
Supervision Agreement’ to Abdulrazzak for him to sign.” Docket 82 at 9. “[T]he
supervision agreements are prepared by the Director and Parole Board staff at
the direction of the Parole Board.” Castaneira v. Ligtenberg, 2006 WL 571985,
at *4 (D.S.D. Mar. 7, 2006). The court finds that Werner is entitled to absolute

immunity as an agent of the Parole Board for presenting the 2016 Agreement
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to Abdulrazzak. Abdulrazzak’s claim against Werner in her individual capacity
. must be dismissed, as “absolute imrhunity defeats a suit at the outset, so long
as the official’s actions were witﬁin the scope of the immunity.” Figg, 433 F.3d
at 597. |
2. Count III - Retaliation
To establish a retaliétion claim, Abdulrazzak must show “(1) he engaged
in a profected activity, (2) the government official took adverse action against
him that would chill a person of ordinary firmness from continuing in the
activity, and (3) the adverse action was motivated at leaét in part by the
exercise of the protected activity.” Spencer v. Jackson Cty., 738 F.3d 907, 911
(8th Cir. 2013) (quoting Revels v. Vincenz, 382 F.3d 870, 876 (8th Cir. 2004)).
In order to succeed on a retaliation claim, a plaintiff must show fhat the
“adverse action taken against him was ‘motivated at least in part’ by his
protected activity . . . 7 Id. (quoting Revels, 382 F.3d at 876). Although “[t]he
causal connection is generally a jury question, . . . it can provide a basis for
summary judgment when the question is so free from doubt as to justify
taking it from the jury.” Beaulieu v. Ludeman, 690 F.3d 1017, 1025 (8th Cir.
2012) (quoting Revels, 382 F.3d at 876). |
Abdulrazzak claims that Werner and Smith violated his constitutional
rights because they revoked his parole in retaliation for exercising his Fifth
Amendment right to not incriminate himself. Docket 46 at 8. Defendants
argue that Abdulrazzak’s retaliation claim is barred by the “favorable

termination” rule established in Heck v. Humphrey, 512 U.S. 477 (1994).
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Abdulrazzak disagrees and argues that defendants know this is not a habéas
petition because he does not seek release from prison. Docket 100 at 4.

The Eighth Circuit has held that Heck applies to decis'ions concerning
parole. Schafer v. Moore, 46.F.3d 43 (8th Cir. 1995). Defendants cite Round v.
Party, 2016 WL 4123671, at *2 (S.D. Ill. Aug. 3, 2016). In Round, the plaintiff
alleged that a member of the Illinois Prisoner Review Board “retaliated against
him for tﬁreatening to take legal action by tefr_ninating his MSR [Mandatory

- Supervised Release].” Round, 2016 WL 4123671, at *2. The court, however,
found that, “'ais a threshold matter,” the plaintiff “cannot challenge the
f)ropriety of . . . the PRB ruling revoking his MSR[] by bringing a claim for

| money damages against Defendant Doe under § '1 983.” Id. The couft |
continued that “a claim for damagés-arising from the Wrongful. revocation of
Plaintiff’s MSR is barred by Heck and Edwards.”_ Id.

W_hen alstate prisoner seeks relief under 42 U.S.C. § 1983, the district
court must consider whether a judgmevnt in favor of the plaintiff would
necessarily invalidate plaintiff’s conviction or sentence. Heck, 512 U.S. at

'486-87. Because that is the case here, Abdulrazéak must “show ‘that his
parole revocation has been overturned by either a . . . state court o.r a féderal
habeas corpus decision.”” Freeman v. Kentucky Parole Bd., 2017 WL 427 4172,
at *2 (W.D. Ky. Sept. 26, 2017) (quoting Norwood v. Mich. Dep’t. of Corr., 67 F.
App’x 286, 287 (6th Cir. 20Q3)). Although Abdulrazzak explains that he has
appealed the parole board’s decisjon to state court, it appears that no decision

has been reached. Docket 100 at 20. Bécause Abdulrazzak cannot show that
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his parole revocation has been overturned, his claim is dismissed without
prejudice for failure to state a claim upon which relief may be granted.
3. Count V - Access to Décuments

“The Constitution guarantees priséners a right to access the courts.”
White v. Kautzky, 494 F.3d 677, 679 (8th Cir. 2007). This “requires ‘prison
authorities to assist inmates in the preparation and filing of meaningful legal
papers by providing priséners with adeqﬁate law libraries or adequate
assistance from persons trained in the law.’” Id. (citation omitfed). To prove a
violat.ion of the right of access to the courts, a prisone'rl must establish that he
has been injured by the violation. Id. at.680.

Abdulrazzak alleges that he missed a filing deadline because Werner
would not allow him to access a computer and his digitally stored ﬁlés. Docket
31-1. Abdulrazzak alleges that Werner “knew about my need to have access to
digital information stored in CD and they kept away from me.” Id. .Abdulrazzak
first alleged that the CD céntained information from his original conviction for
his habeas petition. Id. Abdulrazzak later stated that his CD contained his
immigration documents. Docket 100 at 32.

'Defendants argue that Abdulrazzak has not and cannot “designate
specific facts showing that he suffered préjudiée” as a result of his limited
access. Docket 82 at 45 (citing Cody v. Weber, 256 F.3d 7 64, 770 (8th Cir.
200 1); “To prove actual injury, [a prisoner] must demonstrate that a

nonfrivolous legal cléim has been frustrated or Was-being impeded.” Hartsfield
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- v. Nichols, 511 F.3d 826, 832 (8th Cir. 2008)(a1teration in original)(internal
quotation omitted).

It is undisputed that Werner “offered to print off [Abduirazzak’s]
paperwork so that he could_ continue to write out his argument for his court
'case.” Docket 86 § 66. Abdulrazzak even claims that Werner “6ffered to take
my CD to her office.” Docket 33. It is also undisputed fhat Werner provided
Abdulrazzak two options to meet his deadlines: Abdulrazzak could complete
his work by hand or Abdulrazzak could use a computer under the supervision
of his lawyer. .Dockets 86 1 74 and 82-32. The record contains numerous
examples of Werner looking for a way Abdulrazzak could use a computer.
Docket 86. Those efforts only ceased when Abdulrazzak informed Werner that
he was “done with his argument” and therefore “didn’t need to ask about
computer use again” during their July 12, 2016 meeting. Dockets 86 1 85 and

. 82-29.

Abdulrazzak has a court-appointed attorney in his state habeas
’proceeding. Defendants contend that Abdulrazzak’s access to his court-
appointed counsel was never hindered. Courts have recognized that a prison
official’s obligation to assist inmate with their legal matters by providing a law
library or legal assistance “is satisfied when the prisoner has been offered or
provided a lawyer.” Stanko v. Patton, 568 F. Supp. 2d 1061, 1075 (D. Neb.
2008) (citing Kane v. Garcia Espitia, 546 U.S. 9 (2005)). It is undisputed that
there was frequent communication between Werner and Hofer aboutA

Abdulrazzak’s petition. See Dockets 82-2, 82-19, 82-28, 82-37, 86 1 68-72.
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Thus, Abdulrazzak fails to state a legal access claim against defeﬁdants asit’
relates to his state habeas petition.

Defendants argue that Abdulrazzak’s immigration case was frivolous as
the BIA had already denied reopening his case on two prior occasions. Docket
82 at 50. Defendants allege that Abdulrazzak already “filed a timely motion to
reconsider our [BIA] Decembér 3, 2015 decision which was denied on
February 9, 2016.” Docket 33-7. Aécording to the BIA, Abdulrazzak “has not
demonstrated any prejudice which would warrant reopening based on an
ineffective assistance claim.” Docket 82-5. On April 15, 2016, the BIA re-
issued their decision denying Abdﬁlrazzak’s motion to reconsider to correct a
clerical mistake. Id.

Abdulrazzak maintains that he had a deadline for filing a new motion to
reopen/reconsider with the Board of Immigration Appeals and an appeal with
the Eighth Circuit. Docket 100 at 28. Abdulrazzak conteﬁds he had'90vdays
after the BIA re-issued a decision on April 15, 2016. Dockét 100 at 31.
Abdulrazzak planned to argue that the BIA failed to consider suppiemental
materials. Id. Even if this was a non-frivolous argument, Abdulrazzak fails to
demonstrate that Werner’s offer to print Abdulrazzak’s documents and
permission for him to handwrite his motion to reconsider was inadequate. As
such, Abdulrazzak fails to demonstrate a vidlation of a constitutional right

necessary to overcome qualified immunity.
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4. Count VII - Loss of Flash Drive

“The taking of an inmate’s legal papers can be a constitutional violation
when it infringes his right of 'accéss to the courts.” Goff v. Nix, 113 F.3d 887,
892 (8th Cir. 1997) (citation omitted). “[Tlhe destruction or withholding of
inmates’ legal papers burdens a constitutional righf, and can only be justified
if it is reasonably related to a legitimate penological interest.” Id.

Itis undisputed'that Bertsch did not work in Unit C at the time the USB
drive was lost. Docket 85 q 7. As previously stafed, it is well established that
“ liability under section 1983 requires a causal link to, .and direct
fesponsibility for, the alleged deprivation of _rights.’ ? Armour, 2008 WL
619381, at *1 (quoting Madewell, 909 F.2d at 1208)). To state a claim under
§ 1983, Abdulrazzak must show that Bertsch “personally violated” his
constitutionél rights. Jackson v. Nixon, 747 F.3d 537, 543 (8th Cir. 2014).
Abdulrazzak is unable to demonstrate that Bertsch could havé been involved
in the alleged loss of the USB drive. Thus, Abdulrazzak fails to demonstrate a
violation of his constitutional rights necesséry to overcome qualified immunity.

B. Official Capé.city

Abdulrazzak sued defendants in their official capacity. Docket 47. As the
Supreme Court has stated, “a suit against a state official in his or her official
capacity is not a suit against the official but rather is a suit against the
official's office.” Will v. Mich. Dep’t of State Police, 491 U.S. 58, 71 ( 1989) (citing
Brandon v; Holt, 469 U.S. 464, 471 (1985)). Thus, it is a suit against the state

itself. Id. While “[§] 1983 provides a federal forum to remedy many deprivations
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of civil liberties . . . it does not proVide a federal forum for litigants who seek a
remedy against a State for alleged deprivationé of civil liberties.” Id. at 66. The
Eleventh Amendment generally acts as a bar. to suits égainst a state for money
daméges unless the state has wai\}ed its sovefeign immunity. Id.

Here, as part of Abdulrazzak’s requested remedy, he seeks to recover
money damages. Docket 47 at 9. Because Abdulrazzak sued defendants in
their official capacity, Abdulrazzak has asserted a claim for money damages
against the state of South Dakota. ’fhe'state of South Dakota has not waived
its sovereign immunity, hdwever, so'the Eleventh Amendment acts as a bar to
Abdulrazzak’s monetary damage claims. against the state officials acting in
théir official cétpacities. |

Abdulrazzak also seeks declafatdry and injunctive relief. Docket 100 at
10. Declaratory and prospective injunctive rélief are available as remedies
against a state officer in his or her éfﬁcial capacity. Pulliam v. Allen, 466 U.S.
522, 541 (1984). Immunities, i.e., absolufe, prosecutorial or qualified immunity
are not a bar “to plaintiff’s action for injunctive and devclaratory relief under
Section 1983.” Timmerman v. Brown, 528 F.2d 811, 814 (4th Cir. 1975).

Here, Abdulrazzak is hot entitled to injunctive or declaratory relief
because he has failed to demonstrate a deprivation of his c;onstitutional rights.
As discussed in the individual capacity claifns section, evidence of any pan -
wrong on the part of defendants is lacking. Because there is no constitutional
wrong that can be imputed to the staté, defendants are entitled to summary

judgment on Abdulrazzak’s official capacity claim.
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X1. Kaufman

Abdulrazzak has not yet served Joshua Kaufman and ésks the court to
authorize service by publication. Kaufman was formerly an employee of
Dakota Psychological Services and he contracted ‘with the South Dakota
Department of Corrections to provide treatmentl for the State’s parolees and
inmates. A 'single deliberate indifference to serious medical needs claim
against Kaufman survived the in‘iﬁal screening. See Dockets 13 at 10 and 45
at 9. The court now reconsiders‘ its prior screening order. _

“[T]o state a claim for relief under § 1983, a plaintiff must allege
sufficient facts to show (1) that the defendant(s) acted under color of state law,
and (2) that the alleged wrongful conduct deprived the plaintiff of a
constitutionally prdtected federal right.”” Zutz v. Nelson, 601 F.3d 842, 848
(8th Cir. 2010) (quoting Schmidt v. City-of Bella Villa, 557 F.3d 564, 571 (8th
Cir. 2009)). Acting under the color of state law méans that the defendant must
“have exercised power ‘possessed by virtue of state law and made possible only.
because the wrongdoer is clofhed with the authority of state law.”” West v.
Atkins, 487 U.S. 42j 49 (1.988)' (quoting United States v. Classic, 313 U.S. 299,
326 ( 1941)).

In Brentwood Academy v. Tennessee Sécondary School Athletic Ass’n, 531
U.S. 288 (2001), the Supreme Court stated that “there is no single test té
identify state actions and state actors . . . .” Id. at 294. The Court undertook a
fact-intensive vinqﬁiry to determine whether a pri'vate entity acted under color of

state law in a § 1983 claim. Id. at 298. The Court applied its analysis from
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Rendell-Baker v. Kohn, 457 U.S. 830 (1982). In Rendell-Baker, the Supreme
Court determined that “a private school, whose income is derived primarily
from public sources and which is regulated by public authorities,” did not “[act]
under color of state law when it discharged certain employees.” Id. at 831.

| First, the Court in Rendell-Baker reasoned that actions bf private |
contractors are not sfate actions “by reason of [the contractor’s] signiﬁcént or
event total engagement in performing public contracts.” Id. at 841. Second, the
Court held that state regulation, “even if ‘extensive and detailed,’” does not
make a private contractor’s actions state action. Id. Third, the Court held that
a private entity is a state actor not when the entity merely performs a pﬁblic
function, but when “the function performed has been ‘traditionally the
exclusive prerogative of the State.’” Id. at 842 (quoting Jackson v. Metro.
Edison Co., 419 U.S. 345, 353 (1974)‘. Fourth, the court held that there was not
a “symbiotic relationship’f between the governmeht and the private school. Id.
at 843; see Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961).

Using the reasoning outlined in Rendell-Baker, Abdulrazzak has not
pleaded sufficient facfs to show that Kaufman acted under color of state law
when he denied Abdulrazzak treatment. Abdulrazzak fails to allege any facts to
suggest the State exercised any power over Kaufman’s treatment decisions in
carrying out the state contract. Abdulrazzak did not allege facts indicating that
providing sex offender treatment is a traditional and exclusive function of the
state. See Reinhardt v. Kopcow, 65 F. Supp. 3d 1164, 1172 (D. Colo. 2014) (sex

offender treatment is not traditional and exclusive state function). Abdulrazzak
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did not allege any facts suggesting a “symbiotic relationship” between the state
defendants and‘ Kaufman regarding Abdulrazzak’s treatment. Thus,
Abdulrazzak fails to demonstrate that Kaufman acted under thé color of state
law as is necessary to obtain rélief under § 1983.

The United States Court of Appeals for Tenth Circuit reached the same
conclusibn in Gross v. Samudio, 630 F. App’x. 772, 778-80 (10th Cir. 2015).
The Tenth Circuit held that a private sex offender treatment provider did not
act under color of state law when a sex offender treatment provider refused to
admit a parolee into a sex offender treatment program when the parolee
challenged the program’s “acceptance-of-responsibility treatment requirement.”
Id. at 775.

Because A.bdulrazzak failed to state a claim under § 1983', Abdulrazzak
relieé on a state-law céuse of action for his clajrfl against Kaufman. Under
28 U.S.C. § 1367(c)(3), the district coﬁrt “may decline to exercise supplemental
Jjurisdiction over a claim” if “the district court has dismissed all claims over
which it has original jurisdiction.” Because the § 1983 claim against the other
defendants was the only claiﬁ1 over which this court had original jurisdiction,
the court exercises its discretion and dismisses the state-law claim against
Kaufman. If Abdulrazzak wants to pursue his state-law claim, he should do so
in étate court. Thus, Abdulrazzak’s claim against Kaufman is dismissed
without prejudice.

Thus, it is ORDERED:

1. Abdulrazzak’s motion for discovery (Docket 51) is denied.
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2. Abdulrazzak’s motion to appdint counsel (Docket 56) is denied.

3. Abdulrazzak’s motion to reconsider (Docket 57 ) is denied.

4. The stay (Docket 71) is lifted.

S. Abdulrazzak’s rhotion to reconsi(ier ord‘er granting extension
(Docket 59) is denied as moot.

6. Abdulrazzak’s motion for discovery of piaintiff’s file (Docket 60) is
denied. |

7. | g Abdulrazzak’s motion for s_anctiqns (Docket 65) is deniéd.

8. Abdulrazzak’s motion to st.rike (Docket 72) is denied.

0. | Abdulrazzak’s motion to reconsider clerk’s entry of default
(Docket 92) is denied.

10.  Abdulrazzak’s motion for entry of default judgment (Docket 77)
and motion to reconsider motion for entry of default judgment

- (Docket 91) are denied.

11. Abdl.'ll.razzak’s. motion to follow on Abdlilx;azzak’s motion for
default (Docket 109) is der_ﬁed.

12. Abdulrazzak’s-motion for sanctions (Docket 76) is denied.

13.  Abdulrazzak’s motion to take judicial notice of exhibit (Dockets
104 and 105) and then his motion to amend moﬁon to take

judicial notiée (Docket 108) are denied. The exhibit is filed in the

record‘ of this case.

14. Abdulrazzak’s motion re service (Docket 106) is granted. -

Abdulrazzak may satisfy his obligation to serve copies of pleadings
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upon defendants by sending a letter to defendant’s counsel
identifying all documents that he files with the clerk of court.
Defense counsel will receive notice from the clerk of court when
those document have been filed.

. 15, Abdulrazzak’s motion for service by publication (Docket 62) is
denied as méot. |

16. Abdulrazzak’s claim against Kaufman is dismissed Without

prejudice.

17.  Defendants’ motion for summary judgment (Docket 81) is granted.

DATED this September 25, 2018.

- BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE
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UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

- HAIDER SALAH ABDULRAZZAK, 4:17-CV-04058-KES
Plaintiff,

Vs. : : ORDER DENYING
MOTION TO RECONSIDER
DUSTI WERNER, SR. PAROLE
OFFICER, SD. BD. OF PARDONS AND
PAROLES, IN HIS INDIVIDUAL AND
OFFICIAL CAPACITY; JOSHUA J.
KAUFMAN, J.C. SMITH, PAROLE
OFFICER SUPERVISOR, SD BD. OF
PARDONS AND PAROLES, IN THEIR
INDIVIDUAL AND OFFICIAL '
CAPACITIES; JOHN DOE 2,
CORRECTIONAL OFFICER, SOUTH
DAKOTA STATE PENITENTIARY, IN HIS
- INDIVIDUAL AND OFFICIAL
CAPACITIES; AND F/N/U BERTSCH,
UNIT MAMAGER, SDSP, IN HIS
INDIVIDUAL AND OFFICIAL
CAPACITIES;

Defendants.

INTRODUCTION
On September 26, 2018 a judgment was entered in favor of defendants
in the above- captloned case. Docket 111. This court granted defendants
motion for summary Judgment and dismissed Abdulrazzak’s remammg cla1m
Docket 110. Abdulrazzak now moves for reconsideration (Docket 1 12) and to

proceed in forma pauperis on appeal (Docket 113).

APPENDIX | |
I
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DISCUSSION
I. . Motion to Reconsider
Although “a self-styled motion to reconsider . . . is not described by any.

particular rule of federal civil procedure,”” the court typically construes “such a

@

filing as a Rule 59(e) motion to alter or amend the judgment or as a Rule 60(b)
motion for relief from judgment.” Ackerland .v. United Stotes, 633 F.3d 698, 701
(8th Cir. 2011) (quoting Sanders v. Clemco Indus., 862 F.2d 161, 168 (8th Cir.
1988); citing Auto Servs. Co. v. KPMG, LLP, 537 F.3d 853, 855 (8th Cir. 2008)).
~ “|[Alny motion that draws into question the correctness of the judgment is
functionally a motion under Fed. R. Civ. P. 59(e), whatever its label.” Quartana v.
Utterback, 789 F.2d 1297, 1300 (8th Cir, 1986) (internal quotation omitted). In the
Eighth Circuit, a court must find a manifest error of .law‘or_ fact_»in its ruling to
alter_ or amend its judgment under Rule 59(e). See Hagerman v. Yukon En_ergy :
Corp., 839 F.2d 407, 414 (8th Cir. 1988). But Rule 59(e) motions may- not. be used
to introduce evidence, tender new ‘legal theories, or raise arguments that could
have been offered or raised prior to the entry of Judgment Id

- Abdulrazzak first asks the court to recon31der h1s request for a new.
parole revocation hearing. Docket 112 at 1. Abdulrazzak claims he estabhshed
a due process V101at10n during his parole revocation proceeding. Id. at 2. This
. cOurt did not find that Abdulrazzak adequately pleaded a due process claim
dunng the screemng of h1s initial complamt amended complamt or second
amended complalnt See Dockets 13 at S- 6 46 at 3-4, 110 at 16- 19 Thus

there is no order for the court to recon31der
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Even if the court were to find that Abdulrazzak adequately pleaded a due
-process claim in his second amendetl complaint, Abdulrazzak’s due process
claim fails. In his second amended complaint, Abdulrazzak alleges that “parole
~ board members did not find that my [Flifth Amendment While on parole and
refusal to incriminate myself asan excuse applied to me as parolee when I
refused to admit the guilt, making their decision to be in contrary to vFederal
laws and U.S. Supreme Court without showing any reasons for such
disagreement, and violating my due process constitutional rights].]” Docket 47
at 5. Abdulrazzak then claims “Defendants parole officer, parole officer
supervisor, SD Parole Board, SD Parole Board director, and treatment provider,v
in their attempt to force me to admit-wse- To._ilt v101ated my Due Process just
because I am not a U.S. citizen who was granted temporary relief from
immigration, adding more restrictions vﬁthout any specific reason beside the
one listed above_. The result was losing liberty interest in privileges/rights
granted to me 8th Cir. Court decisions. in part, I lost access to my smartphone
which I paid for prior to those modifications . . . . I was deprived as well having
access to any media in my own language . . . .” Id. at 17.

The court construes Abdulrazzak’s ciue process claim as challenging the
procedures used in his f)arole-revocaﬁon proceedings, because success would -
not necessarily demonstrate the invalidity of his current conﬁnement or its
duration. See Wilkinson v. Dotson, 544 U.S. 74, 81-82 (2005) (“state prisoner's
§ 1983 action is barred (absent prior 1nvahdat10n)—no matter the rehef sought

(damages or equitable relief), no matter the target of the prisoner's suit (state

3



Case 4:17-cv-04058-KES. Document 114 Filed 06/05/19 Page 4 of 7 PagelD #: 1223

conduct leading to conviction or internal prison proceedings)—if success in
that action would necessarily demonstrate the invalidity of confinement or its
duratlon”) .

In Momssey v. Brewer, 408 U.S. 471 (1972), the Supreme Court set the
“minimum requlrements of due process” for parole revocation hearings. Id. at
488-89 (quotations omitted). The Supreme Court specified that “the liberty of a

parolee, although indeterminate, includes many of the core values of
unqualified liberty and its termination . . . calls for some orderly process,
however informal.” Id. at 482 (emphasis added). The Court. mandated the
following requirements:

(a) written notice of the claimed violations of parole;. (b) disclosure to

the parolee of evidence against him; (c) opportunity to be heard in

person and to present witnesses and documentary evidence; (d) the

right to confront and cross-examine adverse witnesses (unless the
hearing officer specifically finds. good cause for. not. allowmg
confrontation); (e) a ‘neutral and detached’ hearing body . .. ; and

(f) a written statement by the factfinders as to the evidence rel1ed on

and reasons for revoking parole.

408 U.S. at 489.

Abdulrazzak refers the court to his reply to defendants’ motion for “more
details of _Violations to his due process right.” Docket 1 12 at 2. ’l‘his court is not
required to search the record for a claim. After reviewing the second amended
complamt again, the court still finds that Abdulrazzak failed to plead facts
necessary to state a due process claim.

In the second amended complalnt Abdulrazzak alleges the board d1d not

state What ev1dence it rel1ed upon in reachmg 1ts dec1s1on Docket 36 at 19 But
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Abdulrazzak fails td identify what was inadequate about the process he
received. Thus, Abdulrazzak has failed to state a claim for relief.

Abdulrazzak also claims Kaufman is a state actor and as a named
defendarit should have survived initial screening. Docket 112 at 3. For the
reasons previously stated in the order granting summary judgment (Docket
110 at 39-41), the court disagrées and relies on its prioi' holding.

With regard to the other issues raised by Abdulrazzak in his motion to
reconsider, the court finds that Abdulrazzak has not shown a manifest error of
law or fact sufficient to justify an amendment or change in the court’s prior
niling. Any arguments made by Abdulrazzak could have been offered or raised
earlier. Abdulrazzak is simply trying to make the same arguments again. As a
result, the motionA for reconsideration is denie‘d'..

II. Motion for Leave to Proceed In Forma Pauperis on Appeal

Under the’P.rison Litigation Reform Act (PLRA), a prisoner who ;‘ﬁl_es an
appeal in forma pauperis . . . [is] required to pay the full érhou_nt of a filing
fee.” 28 U.S.C. § 1915(b)(1). This obligation ariseé “ ‘the mdment the |
prisoner . . . files an appeal.’” Henderson v. Norris, 129 F.3d 481, 483 (8th Cir.
1997) (qﬁoting Inre Tyler, 1 10 F.3d 528, 529—30 (8th Cir. 1997)). Therefore,

“ {wlhen an inmate seeks pauper status, the only issue is Whethef the inmate.
pays the entire fee at the initiation of the proceeding or over a period of time
u_nderlan installment plan.’ > Id. (quoting McGore v. Wrigglesﬁ;ortﬁ, 1 14 F.3d

601, 604 (6th Cir. 1997)). “[P]risone’ré who appeal judgments in civil cases
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must sooner or later pay the appellate filing fees in full.” Id. (citing Newlin v.
Helman, 123 F.3d 429, 432 (7th Cir. 1997)).
In Henderson, the Eighth Circuit set forth “the procedure to be used to
| assess, éalculate, and collect” appellate filing fees in compliance with the
PLRA. 129 F.3d at 483. First, the court rhust détermine whéther the appeal is
taken in good faith. Id. at 485 (citing 28 U.S.C. § 1915(a)(3)). Then, so iong as
the prisoner h.as: provided fhe court with a certified copy of his prisoner trust
account, the court must “calculate the initial appellate partial filing fee as
provided by § 1915(b)(1); or detérmine that the provisions of § 1915(b)(4)
apply.” Id. The initial partial filing fee must be 20 percent of the greater of:

(A)  the average monthly deposits to vthe prisoner’s aécount;.-of :

(B) the average monthly balance in the prisoner’s account for the 6-
month period immediately preceding the filing of the complaint or
notice of appeal.

28 U.S.C. § 1915(b)(1). Nonetheless, no prisohef will be “prohibited
from . . . appealing an civil or criminal judgment for the reason that the
prisoner has no assets and no méans by which to pay tﬁe iniﬁal'paftial ﬁﬁng
fee.” 28 U.S.C. § 1915(b)(4). o

It appears that Abdulrazzak’s_ appeal is t'akéri‘ 1n zcg,.ood falth But —.
Abulrazzak has not filed the requisite paperwork to proc,;eed in forma pauperis
or paid the appellate filing fee. “If thé distriqt court does not receive a certiﬁed |
copy of the prisoner’s prison account within 30 days of the notice of appeal, it

shall calculate the initial appellate filing fee at $35 or such other reasonable

amount warranted by available information|.)” Henderson, 129 F.3d at 485
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(emphasis added). Abdulrazzak was granted leave to litigate in forma pauperis
at the district court level. See Docket 5. At that time, Abdulrazzak reported
average monthly deposits to hié prisoner trust account of $91.67 and an

' average monthly balance of $46.62. Docket 3. Thus, an initial partial filing fee
of $35 appears reasonable. -

Thus, it 'is ORDERED _

1. Abdulrazzak is granted leave to proceed in forma pauperis on appeal.

2. Abdulrazzak must pay an initial partial filing fee of $35 by July 5,
20_19, made payable to the Clerk, U.S. District Court.

3. The iﬁstitution having custody of Abdulrazzak is directed that
whenever the amount in Abdulrazzak’s trust accounf, exclusive_. of
vfunds available to him in his frozen account, exceeds $ 10, monthly
payments that equal 20 percenfc of the funds credited to the account
the preceding month shall be forwarded to the United States District
Court Clerk’s office pursuant to 28 U.S.C. § 1915(b)(2), until the
appellate filing fee of $505 is paid in full.

- DATED this 5th day of June, 2019.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
UNITED STATES DISTRICT JUDGE




UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 18-1213
Haider Salah Abdulrazzak
Appellant
V.
J. C. Smith, et al.

Appellees

Appeal from U.S. District Court for the District of South Dakota - Rapid City
(4:17-cv-04058-KES)

ORDER

Appellant’s motion to reinstate the appeal is denied.

June 17, 2019
Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.
/s/ Michael E. Gans
APPENDIX
p J
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UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA

SOUTHERN DIVISION

HAIDER SALAH ABDULRAZZAK,
Plaintiff,
VS.

DUSTI WERNER, SR. PAROLE
OFFICER, SD. BD. OF PARDONS AND
PAROLES, IN HIS INDIVIDUAL AND
OFFICIAL CAPACITY; JOSHUA J.
KAUFMAN, J.C. SMITH, PAROLE
OFFICER SUPERVISOR, SD BD. OF
PARDONS AND PAROLES, IN THEIR
INDIVIDUAL AND OFFICIAL
CAPACITIES; JOHN DOE 2,
CORRECTIONAL OFFICER, SOUTH
DAKOTA STATE PENITENTIARY, IN HIS
INDIVIDUAL AND OFFICIAL
CAPACITIES; AND F/N/U BERTSCH,
UNIT MAMAGER, SDSP, IN HIS
INDIVIDUAL AND OFFICIAL
CAPACITIES;

Defendants.

4:17-CV-04058-KES

ORDER DENYING
MOTION TO RECONSIDER

Abdulrazzak moves for reconsideration (Docket 120) of the court’s June

S5, 2019 order (Docket 114). On June 5, 2019, the court ordered Abdulrazzak to

pay an initial partial appellate filing fee of $35. Docket 114. Abdulrazzak

argues his previous appeal should be reinstated and no new appellate filing fee

assessed. Docket 120. This court has no authority to reinstate Abdulrazzak’s

earlier appeal or waive the initial partial appellate filing fee required by -

APPENDIX
K
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28 U.S.C. § 1915(b)(1). The Court of Appeals for the Eighth Circuit will
determine whether to reinstafe Abdulrazzak’s earlier appeal and will direct this
court on the collection of the appellate filing fee. Thus, it is

ORDERED that Abdulrazzak’s motion to reconsider (Docket 120) is
denied.

DATED this 25th day of June, 2019.

BY THE COURT:

/s/ Karen E. Schreier

KAREN E. SCHREIER
. UNITED STATES DISTRICT JUDGE




UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-2170

Haider Salah Abdulrazzak
Plaintiff - Appellant
v.

J. C. Smith; Dusti Werner; Joshua J. Kaufman; F/N/U Bertsch; John Doe 2, in their individual
and official capacities

Defendants - Appellees

Appeal from U.S. District Court for the District of South Dakota - Rapld C1ty
(4:17-cv-04058-KES)

JUDGMENT
Before COLLOTON, WOLLMAN, and KELLY, Circuit J udges.

This appeal from the United States District Court was submitted on the record of the
district court and briefs of the parties.

After consideration, it is hereby ordered and adjudged that the judgment of the district
court in this cause is affirmed in accordance with the opinion of this Court.

March 19, 2020

Order Entered in Accordance with Opinion:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans




United States Court of Appeals
IFor the Cighth Circuit

No. 19-2170

Haider Salah Abdulrazzak,

Plaintiff - Appellant,
V.

J. C. Smith; Dusti Werner; Joshua J. Kaufman; F/N/U Bertsch; John Doe 2, in
their individual and official capacities,

- Defendants - Appellees.

Appeal from United States District Court
for the District of South Dakota - Rapid City

Submitted: March 16, 2020
Filed: March 19, 2020
[Unpublished]

Before COLLOTON, WOLLMAN, and KELLY, Circuit Judges.




PER CURIAM.

Haider Salah Abdulrazzak appeals the district court’s' dismissal of some ofhis
claims for failure to state a claim, and adverse grant of summary judgment on his
remaining claims. After de novo review of the record and the parties’ arguments on
appeal, the court finds no basis to reverse the court’s orders. To the extent
Abdulrazzak challenges any other court orders on appeal, we find no basis for
reversal. Accordingly, we affirm. See 8th Cir. R. 47B.

'The Honorable Karen E. Schreier, United States District J udge for the District
of South Dakota.

2.



UNITED STATES COURT OF APPEALS
FOR THE EIGHTH CIRCUIT

No: 19-2170
Haider Salah Abdulrazzak
Appellant
V.
J. C. Smith, et al.

Appellees

Appeal from U.S. District Court for the District of South Dakota - Rapld City
(4:17-cv-04058-KES)

ORDER

The petition for rehearing en banc is denied. The petition for rehearing by the panel is

also denied.

April 29, 2020

Order Entered at the Direction of the Court:
Clerk, U.S. Court of Appeals, Eighth Circuit.

/s/ Michael E. Gans




UNITED STATES DISTRICT COURT

DISTRICT OF SOUTH DAKOTA
SOUTHERN DIVISION
ER S ABDUL ! Civ. (4:17-CV-04058-KES)
Plaintiff, - |
vS. :
MOTION TO AMEND
Defendants

................................................................................................................

Pursuing to this Court order (dated August 18th,. 2017), plaintiff respectfully submitting
now this SECOND AMENDED COMPLIANT, to rectify the deficiencies that was
recognize by this Court when screening the First Aniended Complaint on (July 14th,
2617) and to add new defendants as follow: | |

1) Correct Defendant (JUSHUA KAUFMAN) first name as defendants' attomey of

 records notlced it. The correct spelling will be (J OSHUA KAUFMAN).

2) To use the correct names of defendants (Jolm Doe 1) and (John Doe 2) to be
(JOSEPH SIEMONSMA) and (ROBERT BERTHELSOM) to be the correct named

defendants in connect to COUNT VIIL

3) COUNT I
(a) To add new defendants Parole Board Members (GREG ERLANDSON) and
(MAYRON RAU). Thereafter, the named defendants in connect with this Count will be:

South Dakota Secretary of Corrections, South Dakota Department of Corrections Policy

=]




Maker, South Dakota.Board of Pardons and Paroles South Dakota Parole Board Director
(to be all Municipalities) and defendants Parole Board Members.

(b)l Thé allegations in connect to this Count will be that defendants knowingly
adopted parole officer acts under the specific circumstances in this Count as

unconstitutional custom instead as a policy.

4) COUNT II: | .

(a) To name additional defendants tﬁat were already mention in the First Amended
Compliant. Thereafter, the named defendants in connect with this Count will be:v Mike
Dutfee State Prison ("MDSP") warden, MDSP Deputy/associate Wafden, M]jSP Unit
Staff Member, South Dakqta Board of Pardons and Pa;olés, South Dakota Parole Board
Director, Parole officer Supervisor and Parole Oiﬁoer, qﬂ&,‘\’%&k‘W\‘{\‘t P‘(‘Wi'é&\ﬁ*cs).

€ SeX R&andat Manasrman Prostam (s $016) tow o)

(b) The allegations in connect with this Count will remain without change.
5) COUNT 11;

a) The original named defendants will remain without change.

b) The allegations will remain the same with an emphasis to be added to the personal
involvement of the named defendants (line 6), and to the other claims thai came under
tﬁs count that plaﬁﬁﬁ would pray lto this Court to reconsider them under Ath-e
circumstances, as well the responsibility of Parole officer supervisor when he knowingly

concur on the parole officer report adding other conditions represented by (passing a

polygraph related to original offenses to prove that I did not committed these crimes if I

wanted to be paroled again). ] addel o vgy) Doruineh i, 4, ¥ Xy's Coonl)
\(g\’;\%k Z‘O Dve\e KEicaw \\ardssi’ﬁ ™ :v%y‘:w%y \%';;ﬁk(d“ Yo ’\W\Mj_gmjﬁ’en
acuther es .



6) COUNT IV:

a) The original named defendants will remain without change.

b) The allegations would remain without change, considering that my parole
conditions put the treatment provider and parole officer at the same level when |
supervising me on parole. Plaintiff prays-to this Court to reconsider all the claims that
came under this Count. Plaintiff prays. to this Court to. consider the fact of defendant
previously knowledge or (should have reasonably know) that I was released on parole on |
6/25/2014 without any requiréement of admitting the guilt or ever such. treatment was
discussed prior to my parole release; defendant Kaufman should not punish individual
parolee (i.e. me) when practicing a constitutional right of refusing to incﬁminafe myself;

| defendant Dakota Psychological Service LLC (municipal) should abstain from adopting
any unconstitutional custom of punishing individuals (i. e. me) when I invoked my right
of refusing to incriminate myself when I was parolee.
7) COUNT V:
All the allegations and defendants will remain the same. Plaintiff would add emphasis to
the allegations that defendants did not give me free community hours as parolee to enable
me ché.llenge the parole modifications or any access to any library while on parole to
 search for any legal materials that may help me deing $0.
8) COUNT VI:
a) To add defendants those were already named as defendants in this case. Thereaﬁer, the
named defendants m connect with this Count will be South Dakota Board of Pardons and
Paroles, South Dakota Parole Board Director, Parole Officer Supervisor, Parole Officer

and the treatment provider.



b) Defendants know or should reasoﬁably have knowledge that my court records contain
allegations of convictions related to possession of child pornography and nothing else and
such like wide band of computer/internet or smart-phoné usage constitute unre_asonéble
restrictions and a greater‘ deprivations. to my First Amendment Right, noticing that the
Sentencing Court &id not impose such like restrictions; was no such like in my parole
conditions signed on 6/18/2014 and nothing have been changed to the records of my
convictions nor a parole violation was committed that may constitute such like modifications.
And I should not Be punished to invoking my constitutional rights when on parole and
refused to incriminate myself. Defendants also should know it is unconstitutional to harass a
parolee for invoking his Fifth Amendment.

8) COUNT VII;
~ a) The allegations against named defendénts will remain the same.
b) Plaintiff respectfully pra&s to the Court to screen this Count under retaliations as
another claim beside’what‘ was found as denial of Accéss t§ Courts.
9) Additional request for relieves:
Beside what was mention in request for relieves in the Second Amended Complaint,
plaintiff pray to this Court to consider; |
~a) If this Court found that a relief against any named was barred by the Eleventh
Amendment/absolute immunity in their official capacity, plaintiff’ prays to this
Court to grant a reli_gf in the form of injunctive/declaratory relieves since such
relieves not barred by the absolute immunity, and to find the: my constitutional

rights were violated by the acts of named defendants for each Count/Claim.



b)

Order each defendant to recognize the Federal Laws controlled under the

circumstances of my case, and not to make/adopt decisions that otherwise in

d)

g)

contrary to the United Stafes Supreme Courts and to remained defendant(s) of the
(Supremacy Clause) in any in any future decisions related to revoke parole;

To abstain from any discriminatory/or any sirﬁilar acts when treating non-U.S.
citizens who conﬁ_ned ih State prisons and to be treated equally when there is a
mandatory programmmg related to own offences prior to initial parole date and not
to surprise 1nd1v1duals by such like programming months or years after their initial
parole under the threat of parole violations and thereafter be subjeeted to any all
consequences related to parole violations.

EXpurige the records of my parole hearing held on March 13, 2017 as
unconstitutional in violation to my.Due Process rights, and ofder defendant(s) to
recognizing my rights under the Fifth Amendment and not to henor a parole officer

decisions that may constitute a punishment on individual (i.e. me) when I refused

‘to incriminate myself.

Hold new parole revocation hearing within 30 days or any time that this Court to
be sufficient under those circumstances.

After such finding, plaintiff pray to this Coﬁrt to order that (A state official who
acts unconstitutionally to be stripped of his official or representative character and
therefore should be subjected in his person to the consequences of his individual
conduct, and that the State has no power to impart to him/her any immunity from
responsibility to the supreme authority of the United States.

Order relieves on each defendants in there individual capacity.



| 10) Renew my motion to appoint attorney under the new circumstances of this Second
Amended Compliant.
11) Order any relieves that this Court may be find suitable against any and each defendants for

each claim/count under the circumstances of my case.

Respectfully Submitted,

Dated this 6‘“,\ of September, 2017

’__ﬁNQ\

Plaintiff Pro Se

- Haider Salah Abdulrazzak, ID# 04373
Mike Durfee State Prison
1412 Wood St.
Springfield, SD 57062



HAIDER ABDULRAZZAK/ 2011-029262
Name and Prisonet/Booking Number

MIKE DURFEE STATE PRISON
Place of Confinement

" 1412 WOOD STREET
Maxlmg Address

~ SPRINGFIELD, SD 57062
City, State, Zip Code

UNITED STATES DISTRICT COURT
DISTRICT OF SOUTH DAKOTA | S
SOUTHERN DMSION S

HAIDER SALAH ABDULRAZZAK . CaseNo.(%: T CU~0H 055 *kES)
T Full Name of Plamttﬂ) . ) : - ('I‘o be supplled by the Clexk) o p
| Plaintiff, . ' CIVIL RIGHTS COMPLAINT
vs. | - BY APRISONER
DENNIS KAEMINGK _ -, | D orgial c%mglgm L )
e , v irst Amended Complain
AARON MILLER _ > - PdSecond Amended Complaint
SD. BD, OF PARDONS AND PAROLES .
A Jury Trial Demanded
DOUGCLARK o

' ROBERT DOOLEY SUSAN JACOBS KIMLIPINCOTT JC. SMITH, DUSTI WERNER,
DAKOTA PSYCHOLIGICAL SERVICES LLC., JGSHUA J. KAUFMAN

SEP
SEMQNSMP\ yROBERY BI‘RT\'\LLSWV)GREG CRLf\NgSeN %\A‘RON

(rull Name.of Each Defendant)
Defendants

A. JURISDICTIQN

1. This Court has jurisdiction over this action pursuant to:
a.[X28US.C. § 1343(a)(3); 42 US.C. § 1983
b.[]28 US.C. § 1331; Bivens v. Six Unknown Federal NarcotzcsAgents 403 U.S. 388 (1971)
c. []Other: (Please specify.)

2. Name of Plaintiff: HAIDER SALAH ABDULRAZZAK

"Present mailing 1412 WOOD STREET, SPRINGFIELD SD 57062
address: o

- (Failure to notify the Court of any change of address may result in dismissal of thisietion.)

Institution/city where violation occurred: ALBERT LEA, MN; CHASKA, MN; SIOUX FALLS SD

CIVIL RIGHTS COMPLAINT
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Name of first Defendant: DENNIS KAEMINGK . The first Defendant is employed as:

SECRETARY OF CORRECTIONS _at _SD. DEP'T OF CORRECTIONS.
S (Position and Title) _ B ~ (Institution)
This Defendant is sued in his/her: individual capacity [X official capacity
: . : B (check one or both)
Explain how this Defendant was acting under color of law: :
sfate employee.
Name of second Defendant;AARON MILLER. ' 5 "~ .The secoh_d D,efenda_ﬁt is employed as:
Policy Maker ) at SD. DEP'T OF CORRECTIONS
_ (Position and Title) o e (Institution)
This Deféndant is sued in his/her: individual capacity oﬂicial capacity
- : : _ (check one or both)
Explain how this Defendant was acting under color of law: ' :
State employee. . - '

Name of third Defendant: SD. BD. of Pardons and parolg, - The third Defendant is employed as:

Parole services provider | at _SD. DEP'T OF CORRECTIONS. -
- | (Pbéition'tithi_tle) — o o ”(Insvt'iﬁxﬁqn) E
This Defendant is sued in his/her: . individual capacity official capacity
' ' ' ' " (check one or both) '

Explain how this Defendant was acting under color of law:
. SD. DEP'T OF CORRECTIONS AGENCY.

Name of fourth Defendént: DOUG CLARK . The fourth Defendant is employed as:
SD. BD. OF PAROLES DIRECTOR - at SD. DEP'T OF CORRECTIONS.
' . (Position and Title) : g " (institution)
This Defendant is sued in his/her: individual capacity official capacity -
S A . - (check one or both)
Explain how this Defendant was acting under color of law:

State employee.

(If you name more than four Defendants, answer the questions listed above for each additional Defendant using the separate PD_F

document called 1983 ADDITIONAL DEFENDANTS.)
B. PREVIOUS LAWSUITS

< Havé you filed any other lawsuits while you were 4 prisoner? . []Yes [XINo

If your answer is “yes,” how many lawsuits have you filed? - Describe the previous lawsuits in

the spaces provided below.

Fifst prior lawsuit:

a. Parties to previous lawsuit:
Plaintiff:
Defendants:

CIVIL RIGHTS COMPLAINT
NN N1t



Plaintiff:

Defendants:
b Court: (If federal court 1dent1fy the district; 1f state court, 1dent1fy the county )
c. Case or docket number
d  Claims raised:
e. Disposition: (For example: Was the case dismissed? Was it appealed? Is it still bending?)' o
f.  Approximate date lawsuit was filed: |
g8 Approximate date of disposition:
Second prior lawsuit:
a. Parties to previous lawsuit:
Plaintiff:
Defendants:
b Court: (If federal court, identify the district; if state court, 1dent1fy the county.) '
c. Case or docket riumber:
d  Claims raised:
e. Disposition: (For example Was the case dismissed? Was it appealed? Is it still pendmg")
f. Apprommate date lawsuit was filed:
£ Approximate date of disposition: -
Third prior lawsuit:
a. Parties to previous lawsmt
Plaintiff:
Defendants:

f.- Approximate da.’ce lawsuit was filed:
8  Approximate date of disposition:

Court: (If federal court, identify the district; if state court, identify the county.) -

Case or docket number:

Claims raised:

Dispositjon: (F or example: Was the case dismissed? Was it appealed? Is it Stlll pendmg?)

(if you filed more than three lawsuits, answer the queshons listed above for each addmona] lawswmit usmg the separate PDF document
called 1983 ADDITIONAL LAWSUITS. )

CIVIL RIGHTS COMPLAINT
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C: CAUSE OF ACTION -
COUNT I

1. The following constitutional or other federal right has been violated by the Defendant(s):
1st, 5th, 8th and 14th Amendments a :

2. Count1 involves: (Check enly one; if your claim involves more than one issue, each issued should be stated in a different count)

- [Disciplinary proceedings [Retaliation []Exercise of religion
-[[|Excessive force by an officer - [|Threat to safety [(JMail

‘ [ Medical care = . _ [ JAccesstothe court. [ JProperty
XlOther: Parole Proceedings ' ' o .

3. Supporting Facts: (State as briefly as possible the FACTS supporting Count I Describe
. exactly what each Defendant did or did not do o violate your rights. State the facts clearly in

“your own words without citing legal authority or arguinents). A
' Defendants, South Dakota Secretary of Corrections, SD Department of Corrections Policy
.. Maker (SD DOC Policy Maker), SD Board of Paioles and Pardons (SD Bd. of Paidons and :
Paroles) and SD Bd. of Parole and Pardons Difector (all as municivalities). Also deCendanks
. Yarole Board mermbirs o5 £ whemalladopted an unenst: butjonal wvorEary ond
 diserimingfery act by Parde &icas, ek onkilke V.S, Crtizens, she vegei recl me.
- e ParticiPube ina Sox offrmder treatment and. to adwd e auit dwec®2 years -
into my initial parole release on 6/25/2014. That azt’ ‘required me to incriminate myself as
parolee without any immunity under the threat of parole revotation and subritting me to all
the consequences-that may come together with such revocation if | refused to do so sirice
unlike U.S. citizen parolee | don't have that right. Inaccording to that a<t.  as well a parole
condition modifications and adding ‘more resrictions without due process for a reason not
relatéd to commit an act of parole violation rather than just due to my nationality as
punishment for temporary setflement with immigration authorities related to my immigration,
- knowing that | was still fighting my convictions in State Habeas Corpus proceedings and
stch statements without immunity could hurt my case as wellto bring new criminal charges
against-me (i.e perjury). -

Mon % Ve é&“&a«kg ‘did: ever discuss such treatment programs while confiried in
brison walls prior to my initial parole releasing, never inform me that in the future I will have
to take that treatment and in part to admit the guilt as they would do to U.S. citizens who -
convicted under the same circumstances to enable me invoke my 5th Amendment int time
‘which may resulted in countenance for my confinement in state prisons without subjecting
me to the: circumstances of parole revocation and its consequences.

South Dakota Department of Corrections (SD DOC) officials would discuss any treatment
requirements related to once offense with U.S, citizens almost { Swava\ Montus. bc&cﬁ\
initial parole date) to enable them to invoke their 5th Amendment it they aesired not to
incriminate themselves. )

Ina prelimina;y hearing hold on 11/15/2016 related to allegation of parole violation related
fo invoking my 5th Amendment, it was confirmed that as parolee, I have no right to 5th
Amendment and it was reaffirmed on the final parole board decision hold on 3/13/2017.

The damage allegations related to this count is happen between the period of time
(6/25/2014 - 11/2/2016) while | was on parole due to the DOC policy related not to inform
me at earlier time (i.e. prior to my initial parole release) to enable me invoke my 5th and
prevent the consequences of parole revocation. ' ’ o



— Defandails (Munic palities) adopted, (m‘brm} 2e such Custom Pecarser
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4. Injury: (State how you have been injured by the actions or inactions of the Defendant(s)).
Humilation, e moagvass nent,, mental gnd, ewkiona disbiegs,
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5. Administrative Remedies: | |
a. Are there any administrative remedies (grievance procedures or administrative appeals)
available at your institution? o [JYes [XNo
b. Did you submit a request for administrative relief on Count : I’? : [JYes [INo
~ c. Did you appeal your reéquest for relief on Count IIT to the highest level? ’DYes [No

d. If 'you did not submit or appeal arequest for administrative relief to the highest level, briefly
explain why you did not. '

/t/agﬁevqy\c_.e %ms aVas }A\Ae for Pavele PW’!@&..

(If you assert more than three Counts, auswer the questions listed above for each additional Count using the separate PDF docoment
. called 1983 ADDITIONAL COUNTS.) .
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COUNT II

1. The following constitutional or other federal right has been violated by the Defendant(s):
Jot; SHat (Ut Amendueits

2. Count II involves: (Check only one; if your claim involves more than one issue, each issued should be stated in a different count)

[(IDisciplinary proceedings [IRetaliation - [ IExercise of religion
[ |Excessive force by an officer - [ ]Threat to safety [ [Mail

ElMedlcal care ]:]Accgss to the court [_JProperty
pllOther: P_Q\EEQSQ E Yoce gé’“b‘ fe ‘ o S

3. Supporting Facts: (State as briefly as possible the FACTS supporting Count 1. Describe

exdctly what each Defendant did of did not do to violate your rights. State the facts clearly in

_your own words without citing legal authority or arguments)., - e -
Dgf;m&%&’_‘é (MDSP) wcw&gn ,..,{1%_1)3? Da%u«\:y}/is_sc ;?«\amx&m af\'e\, MYSP Unt S’s L
(a/f iz Qv Kedf 1D “Indudidl Pogeam Divective. Alse ohefonthats SDB. X Papdens and. -
:Pqules,_Pam\e: Beand divediese ( Pc\‘:\é\e_ a?&\' e\ So&\\\ib o m\l&\@&‘_‘c\g Lo, amd $ratmd
. ﬁ,bwe!m) who Wity R sopraviging me. All dendanks ave Pat & CSoM Piteamn Wew oot -
- my treatment programing rélated to offenses and its requirements (i.e.” admit thé guilt). o
Defendants.while | was incarcerated in MPSD did niever at any time discuss stich like
treatments or its requirements at any time-as they wouild do with other U.S. citizens who '
incarcerated under the same circumstances of convictions as mine to enable me invoke my
5th Amendmient which would result in contentions to my stay in prison-until 1 fiat my time
without imposing the extra damages that may applied to me while on parole like parole
. violation consequences which other U.S. citizens would riot face. Deferidants also failed to
informed me as well that | would have to enroll in treatment related to my offerises and its
requirements if | reach to-any setflement with immigration authorities. Defendants also
provided me with parole agreements conditions that was signed on 6/18/2014 but they
failed as well to inform me that my parole conditions would be modified and adding more
restrictions and what kiid of restrictions will apply to me if I settle my immigration case while -
on.parole without the need of committing parole violations which would apply to regular U.S.
citizens.on parole fo enable me study my options at time prior to my initial parole release ori
6/25/2014. Defendants usually would inform U.S. citizens abotit their treatment
-requirements almost 6 months prior to their release on their initial parole date.
4. Injary: (State how you have been injured by the actions or inactions of the Defendant(s)).
| l“\u_.mi\a‘ct«m, ewmboarBrssmail, menial and emebional distess,
Ranlyhadshie, out & Pocket Mgy s poading, el w dept
Sor Camily, Khends el Rensonding sne of wy bills b abill Gifechion
dp ey |
5. Administrative Remedies: _ _
a. Are there any administrative remedies (grievance procedures or administrative appeals)

available at your institution? [JYes [KNo
- b. Did you submit a request for administrative relief on Count1I? [J¥es [No

¢. Did you appeal your ‘reﬁuest for relief on Count IT to the highest level? [IYes . [No

d. If you did not submit or appeal a requést for administrative reliefto the highest level, briefly
explain why you did not. '

Ne 3}i‘§ivéeh& Setms oo |l e parele 9“0&4;"35'

CIVIL RIGHTS COMPLAINT



_ COUNT I

1. The following constitutional or other federal right has been violated by the Defendant(s):

jst, S8\, Qﬂew\ei WA W\We\wxmt;

2. Count IIl involves: (Check only one; if your claim involves more than ane issue, each issued should be stated in a different count)

[ IDisciplinary proceedings [JRetaliation - ~ - [JExercise of religion
[ JExcessive force by an officer [_|Threat to safety [JMail
[[Medical care - [[JAccess to the court [[]Property

IEOther: } _> \; ¢ by

3. Supporting Facts: (State as briefly as possible the FACTS supporting Count IIl. Describe
~ exactly what each Defendant did or did not do to violate your rights. State the facts clearly in
your own words without citing legal authority or arguments).

I have been on parole since 6/25/2014 without the requirement of admitting the guift since it
was never discussed with me by the MPSD unit staff at any time prior to that date and no
treatment requirements ever discussed with me. However, upon temporary settlement with
immigration authorities in a civil case while on parole and upon continuance to my parole
plan in Unit C as a CTP (Community Transportation Program) parolee on 4/20/2016, my
parole officer (Dusti Wemer) on 4/29/2016 modified my parole condition by adding more
restrictions to my original parole agreement which was signed on 6/18/2014 without a Due
Process as punishment to that temporary settlement with immigration authority since I did
not commit a parole violation or new offenses the reasons usually applied to U.S citizens
parolees. My parole agent as well ordered me to engage in a treatment proceeding and in
part to admit the guilt to my original convictions (almost 2 years into my initial parole in
6/25/2014). | informed my agent at time that as parolee | am not going to incriminate myself
and give any statements that could be use against me to support a conviction orfo be used
to bring new criminal charges (i.e perjury) since I had at time .my Habeas Compus
evidentially hearing without any kind or express immunity. | did never as well promised my
agent that | am going to admit the guilt at any time in the future. ‘

My parole agent know or should reasohably have know abbut the DOC policy discussed in
Count | should constitute a parole violation, nevertheless, she made me pay ($ 380. 00) for
my work permission that | borrow in a good faith that | will pay back and my parole would

not be violated for the reason of not admit the guilt and that | have liberty interest in be free
- from committing any parole violation. ' :

My parole agent (Dusti Wemer) kept ordering me to admit the guilt together with the .
treatment provider in each visit to to the parole office. She knew about my mental disability
(PTSD) and purposefully she deprived me access to in community recover program led by
trained individuals associated with NAMI Sioux Falls (National Alliance on Mental lness) at
no cost to the DOC ‘conditioning just join by incriminating myself, in violation to my 1st
Amendment and Title Il of Americans with Disability Act (ADA).

My parolé ageht as well deprived me freé‘ community hours to do my Iéundry in summer
time exposing me to my bodily waste and wearing my dirty laundry for multiple times
knowing that | would ride my bike or walk every time | am outside the unit. -

Even that, she did not file my parole violation report until 11/2/2016 on or about the same
week | received my work permission for the reason of refusal to admit the guilt, causing me
extra damages in part paying for GPS monitoring ($ 1,190. 00) that was forward now to a bill
collection agency, and other fees that prisoner would not face while confined in prison walls.
My parole agent informed me that "it.is not fair that | did not plead guilty to my offenses and
‘walk free in streets and work while there were other parolees who plead guilty to their

CIVIL RIGHTS COMPLAINT
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offenses and walk free as well on streets. She fold me as well that | have no right to be on
parole and that she can violate my parole anytime.

My parole agent supervisor (defendant J.C. Smith) agreed with that decision suggesting as
well that | would not be considered on parole until | admit the guilt and to pass a polygraph
exam to prove | did not commit the original offenses and to pay for any future treatment
programs because | received my work permission, knowing that my permission would be
expired on October 2017 uniess was renewed 90 days prior fo that expiration date and pay
other ($380.00) fees which most likely | vrould not find someone fo brow from since 1 did not
pay for the first. , ' - :

99 Defendants know or should know thet the conditions of admitting the guilf was imposed on
me 2 years after my initial parole only due ic my natfonality and no other reasons, and that
participation i discriminatory act base on my nationality reasonably violate my rights that

was granted to me by the constifution.

;. i Y

[l inDosed san Lien on me on.io 18] 216 b)Y

RRQusel ;i o 4 POl faRPhe

: incrminaite vy )se
&) Defevdt Wonee Prvserwly. nvis 2igatel all Moo allyations 8wy 5t Amesdued
avi_xgﬁisa/ i Dcvsmmate g}’j I£. 1t ta:'s i\{iqﬁnv}, .«éien?a;%'his ts é@,’ ,,?;i{/ m?;ﬁ;jm“ N
and mie,.as,..u,’ai«t’mn\w{ Y WX ) Parele should be violat for doyng
S0ty violadwydo my anstibubeml ig\ts o pveiee |

ﬁ)%fjw& WM %vgpbg Yo ereats Piblemochern Mo ovad fmmhyation

epities whe she told me Hal ey ot wiml & see me avy e wnds 23] be
Sabi b b empail fam v, Ok askﬁllmm'ﬂm\%'m au* %YS{;;% LD c)fn jal mﬂy qzr’zm's.‘

4. Injury: (State how you have been injured by the actions or inactions of the Defendant(s)).

HLAM‘QJC(OVI,émbo\Wd.SSVﬂewt, Mer)iq( and ewdkiendl distieg 5;,

Ry hawdsig, 24t of Pocket mengy 3P nding . Rl 1 dep
Rt ‘%e\m&\y, Cituds and, %qug'\é’\\;}j we o wy bill; te ‘
o bill c@/édu‘z'm ajoncy _4

5. Administrative Remedies:
- a. Are there any administrative remedies (grievance procedures or administrative appeals)
available at your institution? [OYes [qNo
b. Did you submit a request for administrative relief on Count ITI? [OYes [JNo
c. Did you appeal your request for relief on Count III to the highest level? [JYes [No '

d. If you did not submit or appeal arequest for administrative reliefto the highest level, briefly
explain why you did not. ' '

A/agk“?ﬁ\ki\:\ce Corms avas ]a\o\e Ker pqm'\e. Pwylééj&..

(If you assert more than three Counts, answer the questions listed above for each additional Connt using the separate PDF document
called 1933 ADDITIONAL COUNTS.)

CIVIL RIGHTS COMPLAINT
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case; 2) Allow me to amend once counsel appointed to

' Executed on 5"‘{\,,, Qg S%{QB 201 7

D. REQ'UE‘ST FOR RELIEF

_ State briefly what you want the Court to do for you

1)To. appomt counsel pursumg t028 U.S.C.§1 915(e)( 1 )due fe ’the spec:al c:rcumstances on my

my claims; 3)Declaratory judgment that my
Declarato;y judgment e .

on )er'nommal
jon and’ agalnst each

88 (b); 3) Mew Pt \«w@w
I declare under penalty of pexjury that the foregomg is true and'correct

, (Name and title or paralegal legal a351stant, or other
"person who helped prepare this complamt)

' addmonal pages The form, however, mustﬂ_

(Signature of attorney, if any) -

~ (Attorney’s address & telephone number)

ADDITIONAL PAGES

All questlons must be’ answered conc1se1y 1n the proper space on the form. If needed, you may attach '
ely ﬁ]led in to the extent: apphcable : 3

CIVIL RIGHTS COMPLAINT



ADDITIONAL DEFENDANTS

&L Nameof _ fifth _Defendant: ROBERT DOOLEY _The_fith___Defendant s employed

Mike Durfee State Prison =~ - - at so Dep't of Corrections
(Posmon and Tlﬂe) - (Insnmtton) -
Thxs Defendant issuedinhisher: X mdmdual capaCIty X .official capacity

(i check orie or both) -
. Explain how this Defendant was actmg under color of law: - -
State employee ‘ s

. Name of sixth Defendant SUSAN JACOBS i‘h’e sixth Defendant is employed .

. Deputy orAssoclate Warden L _ '_ at SD DOC Mlke Durfee State Pnson
- (Posttxcn and Tttle) » ' g (Instxtutlon)
This Defendant is sued in his/her: . md1v1dual capaclty . official capacity

T ( check one or both)
' Explam how ﬂns Defendant was actmg under color of law C
State employee _

3 Nameof, seventh Defendant KIM LIPPINCOTT The seventh Defendant is employed

, Unlt Staff Member S .o at SD DOC Mike Durfee State Pnson
. 1 ) (Posmon and Trﬂe) (Insntutlon) -
This Defendant is sued in hls/her' A . mdmdual capamty X official capacity
K( check one or both)
Explam how this Defendant was actmg under coIor of law:
-State employee .
@. Name of eighth Defendant J.C. SMITH - The eighth Defendant i is employed
, Parole offlcer superwsor L at SD BD of Pardons and Paroles
: (Posxtxon and Title) ’ (Institution)
.ThlS Defendant is sued in h1s/her . md1v1dual capamty X official capac1ty
(check one or both)

Explain how th1s Defendarit was actmg under color of law
State employee.

A s w - ——



9.
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ADDITIONAL DEFENDANTS

Name of _ninth _Defendant; DUSTI WERNER . The ninth___Defendant is employed

Sr. Parole Off cer o O at SD BD of Pardons and Paroles
: . (Posmon and Title) o B (Instltutlon) -
This Defendant is sued in his/her: . mdlwdual capaclty . official capacxty
' B ( check one or both)
Explam how this Defendant was actmg under color of law '
- State employee . :
Name of fenth _Defendant: Q&;&%sz z\?vloqi@\ ‘The thenth _ Defendant is employedA
_ychologlcal Serwces Prowder o at Dakota Psychologlcal Sen/lces LLC
' o (Posmon and Tltle) (Instltutmn)
This Defendant is sued in hls/her . md1v1dual capaclty . official capacity

PR ( check one or both)

' Explam how this Defendant was actmg under color of Law: -

Contractor with SD DOC and cooperative conductor

Name of _eleventh Defendant: JOSHUA J. KAUFMAN The eleventh Defendant is employed

Llcensed psychlatrlst R at Dakota Psychologlcal Serwces LLC
: (Posmon and Tltle) (Instltutmn)
Thls Defendant is sued in his/her: . mleldual capaclty X official capacity
{c check one or both)

Explam how this Defendant was actmg under color of law :
contractor, prowde mental treatment to state Parolees/inmates (Sex Offender) through

oooperatlon and conduct fairly attnbuted to the State of South Dakota.

Name of MDefendant ; SIEMQN s M A The tQ \R\\\ Defendant is employed -

 Crirteck: ;ond] ORSicen | . Penit enliat
' (Posmon and Title) (Inst:tutmn)
ThlS Defendant is sued in his/her: X individual capacity ~ [X] official capacity
(check one or both)

Explam how this Defendant was acting under color of law:

S-E_C;}g QM‘?\Q/& d"E‘H\e 'De?h 6% (.o‘{‘%jﬁions; A

ANNTFINN AT NREENT AT T AT DICOIMTE MORIMMY 4 TN




ADDITIONAL DEFENDANTS

13, Name ofwefendant ELSc .The §3%) Defendant is employed
at N K Qi P T

. (Posmo and Tltle) - (I_nstitufion) )
This Defendant is sued in his/her: E individual capacity [ official capacity
(check one or both)

Explain how this Defendant was acting under color of law:

Shﬁg w\@\eyee; atthe D*i?; h ok Copvecdtfons,

Iﬂ Name of g Defendant: Gfeg E:d ﬂﬂé S E 0 %? Defendant is employed
E (Posmon and Title) E (Institution)

This Defendant is sued in his/her: m individual capacity P4 official capacity
(check one or both)

Explain how this Defendant was actmg under color of law

Stake ePhoyes at, e Deft & Gorections.

15, Name of §,fherfh Defendant: Maog Rau . TheMDefendant is employed

_SD. Parele Beard Membpor (20 2t SD. Pawle Roand.

(Position and Title) (Institution)
This Defendant is sued in his/her: individual capacity =~ [ official capacity
(check one or both)

Explain how this Defendant was acting under color of law:

S bake enploee abile Degh R Goveckions

4. Name of Defendant: . The Defendant is employed
] at
(Position and Title) (Institution)
This Defendant is sued in his/her: [3 individual capacity [ official capacity
(check one or both)

Explain how this Defendant was acting under color of law:

ADDITIONAL DEFENDANTS FOR CIVIL RIGHTS COMPLAINT



ADDITIONAL COUNTS
COUNT [/

The following constitutional or other federal right has been violated by the Defendant(s):

st , Bt BH. andid e A wmxe\wyi:s

Count IV mvolves

(Check only ome; if your claim involves more than one issue, each issued should be statcd in a different count)

[lesclphnaty proceedings [Rétaliation [(JExercise of religion
[[|Excessive force by an officer [ ]Threat to safety [[JMail:
{JMedical care [[JAccess to the court [JProperty

oter: ___Paple Pieceedings

. Supporting Facts: (State as briefly as possible the FACTS supporting Count { {/

Describe exactly what each Defendant did or did not do to violate your nghts State the facts clearly in .
your own words without citing’ legal authorlty or arguments).

Defendant Jushua J. Kaufman MA-LPC. contracted with SD DOC thmugh munICIpaI Dakota
Psychologlcal Service LLC to provide psychological treatment to State parolees/inmate in
Sex Offender treatment program either in his clinic or Parole office in Sioux Falls, SD. He
know or should know that | was released on parole on 6/25/2014 without the requirements
of admlttmg the quilt since there was o treatment agreement was signed on or prior ta that
date. Defendant know or should know as well about the important of admission the guilt in
any treatment proceeding. Defendant fail as well to make any visit with me while | was
confined in Mike Durfee State Prison to discuss any issues related to treatment
requiremients prior to my initial parole date, rather he stat domg so almost 2 years after my
initial parole (after 4/20/2016) and the only reason for that is because of my nationality
(Iraq). Even so, | did never promlsed him that in any time in the future | am going to
- incriminate myself without immunity that suchstatement would not be used agamst me in
- my pending Habeas Comus ewdentlally heanng, not to be used against me in case of
. granted néw trial and not to be used against me to bring new criminal charges Defendant
as well agreed and supported the pamle modification that my parole officer did due to my
nationality and not. because a parole condition was violated. Defendant know as well that
my expenses as parolee is- -much higher than when | was confined in prison walls and -
reasonably extra fees would apply on me. Nevertheless the treatment provider did not take
any steps to terminate me from such like program until 1 0/19/2016 when he required me to
take a polygraph exam related to my offenses where | invoked my 5th Amendment as well
(not related to parole condition violation) and until 10/31/2016 for the reason of refusmg to
mcnmmate myself and invoking my 5th Amendment

Defendant together with parole agent (Dusti Wemer) target was to get admission to be used'
against me in a court of law to provide some technical support to the prosecution applying
all kinds or coercive method and mental distress to reach to that target before fi inally .
terminating me from the treatment program. in doing so in part, he denied me access to any
sources that may provide me with a legal assistance while on parole since | was not able to
use the prison legal assistance individuals due to my status as parolee and to use the
Intemnet in my search for a legal assistance, he deny me to create email or to. use his email
. when'l apply for job under his supervision unless | admit the guilt suggesting to me 1o find a
job in trash fields because | am a sex offender. He kept as well the GPS monitor on me
although I passed the 1st and 2nd polygraphs, the conditions usually apply to remove such
device and conditioning it in my case to admit the guilt which cause a bill to built up of ($
1,190.00) that was forward now to a bill collection adding more damages to me.

Defendant is licensed psychological who know the important of recovery programs to

ADDITIONAL COﬁNTS FOR CIVIL RIGHTS COMPLAINT FORM



people with mental disability (PTSD) like myself, however he denied me access to a
recovery program held by trained individuals associated with (MAMI Sioux Falls "National
Alliance on Mental. IIIness’) condition such joint to admit the  guilt using my. mental disability
any depriving for recovery programs as methods to gain such confession causing me more
serious mental damages, violating both my 1st Amendment and Title Il of American with

Disability Act ("ADA") without showmg any mterference reasonably related by legitimate
panel lnterest

Defendant as well agreed with parole agent to depnve me commumty hours fo enable me
do my latndry making me wearing my dirty Iaundfy multlple times. The damages associate
with the treatment provider extend between the fime- (6/25/2014 10/31/2016) makmg me to
relive a trauma related to my PTSD '

My PcNe\Q, Gmc\z\’mn 5 pd\éeﬂm&uﬂk Kq\\%m‘(\ n dl\uvse c{ SUPN\’JM e "k\\ q\"‘“ _
e 7‘2‘.7512 P«:\Ye(e. Ofg
< Dagu\éwtk Negd (0 5\@.\\& Wave inos) ek 1 ds ek ve\eqsedd ee\ @m\e on &;525( ly
wihhout J/swssiyy any tresimrdt Prareming o any admithivYequill - Dekandant
Vhaufrran sheuld Bnow | Ewas vnenstiiutisnd to Punidh me as ?o\m\u_ Yor YQQ‘ASH
ko Micrimimate msof£. Defondanl Dalota Psychologieal Stwices shenld nek adept
a Custem Fhat wgy Punjsha we et ey vy WY 51k Amendmat cs Darvclee.

4. Imjury: (State how you have been injured by the actions or inactions of the Defendant(s)).
\-&qm\\cﬁ,(eﬂ, em\aqw«ss mw‘t Mey\’(g\ ewl Wc{m\«‘ ;s}.\{ags %@M\\‘j
hanklip, oub o Docket werey spewdivg, alliv- degt Ger Ry,

%bmc\s and wamln(\j oie cg‘ wy M\s to \m“ el /ed»en ggenck..

5. Admmlstratxve Remedies:

a. Are-there any administrative remedies (gnevance procedures or administrative appeals)
available at your institution? [dYes [No

| b. Did you submlt a request for administrative relief on Count W ? | E]Yes [(No
¢. Did'you appeal your request for relief on Count ~ to the highest level? EIYes []No

d. If youdid not submit or appeal a request for admlmsu'a’ave relief to the hxghest level, bneﬂy
explain why you did not.

N qvievane, Qew $ qw»lqma iw p«m&e @%@&Q\\W
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ADDITIONAL COUNTS
COUNT Y/

1. The following constitutional or other federal right has been violated by the Defendant(s):

st awd Y4 Am&w;\m&ks

2, Count involves:
. {Check only one; if your claim involves ;no}e than one issue, each issued should be stated in a.diﬂ‘erent count)
[[IDisciplinary proceedings [(Retaliation [CIExercise of religion
. [[JExcessive force by an officer []Threat to safety [CMail
[“JMedical care D Access to the court [ IProperty
(CJother: '

3. Supporting Facts: (State as briefly as possible the FACTS supporting Count 1/~ -

Describe exactly what each Defendant did or did not do to violate your rights. State the facts clearly in
your own words without citirig legal authority or arguments).
Defendant Parole agent Dusti Weriier know or should know that | was still working on my
immigration case when | came back to Sioux Falls since the unit staff at (SDSP) emailed
her. She know about my need to my paper documents and fo'have access to digital
informations stored in CD and they kept away from me as well no access to any stationary
materials due tomy status as (detainee). That CD-contain as well information related to my
current pending for evidentially hearing at time Habeas Corpus motion related to my original

' convictions. My parole officer did nothing to grant me access to those documents to enable
me méet the dead line of filing motion with the Board of Immigration Appeals and another
appeal with the 8th Cir. Court as well for issues related to granted me the status of '
Permanent Resident of the United States. She met me first time only on 5/10/2016 just four
days before the dead line and | explained to her that she gave me no stufficient time to write
‘my arguments and to file them related to. my immigration case and I need as well to be

- granted access to my digital inforrnation and an access to a computer to eénable me edit my
documents before filing them since English is not my 1st language, my parole officer deny
me access to any computers to be included the prison computers or library or even to grant
me a free community -hours to enable me find a trust worthy place to-enable me use their
computers claiming at time she do not want me to have any access to any computer with or

without interment causing me missing the dead line for filing.

My parole officer as well modified my parole conditions without due process due to my -
nationality as non-U. S. citizen. | asked my parole agent to grant me free community hours
- to enable me find legal assistance to challenge those modifiction and her countenance
ordering me to incriminate mysélf and my 5th Amendment rights as parolee and there are
any arbitrary in those modification of Ex Post Facto law . The prison legal assistance would .
not be able to help me due to my status as parolee and the issues | am challenging is not
related to confinement in prison walls.-My. parole agent claimed that she would give me free
. time only for treatment or search for work and she would not give me any free timeto -
challenge the issues related to those modifications. | was able one time 1o talk to one of her
.Supervisor in her present and the treatment provider which he sustain as well my parole
officer and the treatment provider to admit the guilt although he know that was only because
my citizenship and they would ask so from U.S. citizens prior to there initial parole release.
On my last visit to my parole agent office in Sioux Falls, | asked again to meet with her
supervisor which she denied claiming it is unnecessary for me to do so and she had no time
fo do so. : :

Both my parole officer and the treatment provider denied me as well access fo the Intemet

" ADDITIONAL COUNTS FOR CIVIL RIGHTS COMPLAINT FORM



while on parole to enable me search for legal matenals that may help me in.a way or other
in my cases or even to have an emall under their supervision to ‘search fora /ob
conditioning all those access to lncnmmate myse, lee. my parole officer also
conditioned any use o a computer to wnite any.of |-argument to have someone
(trust worthy by her to watch what | am Wntmg in office word document (even n‘ the
computer was. not connected to the lntelment) )

My parole agent and the treatment provrder both know or should know that the constltutlon
grant mea meanmgful access to courts. not Iegally hlnder my ability to
access to the courts and that they Should n UCH rivation to harass a parolee to
gain mvoluntanly oonfess:ons to. prowde any kindso al stipport to prosecutlons

4. Imjury: (State how you have been mjured by the'actlons of iniactions of the Defendant(s))

H“W\\\“'E‘OW @A\DQ‘*WS’SW\@@Z; MQ%\\A eucl ewt&owxa{&lsstms , %cm\\\f
hd‘d‘i\‘“P, OUt dﬁ{ P‘xkﬂt- W\&‘.‘JQV 3?*2%@\\\3 3 g«“ \\L Q\{et Q@\}\ Q“Ws\p\y

ew\elemm\:\o\s .»@vwav\\m one ok vy bills to \m” &llett,m ageney:
N\l&&% %ﬂ.\ab\e. LQ{LL @A&» ‘“M‘C\W{m\ COOV' t;
5. Admmnstmnve Remedles

a. Are. there any admunstrauve remedles (gnevance procedures or adm1mstrat1’ve appeals)
ava.llable at your mstltutlon? [JYes @No

b. Did you submit a request for admxmstranve relief on Count 'V ? [COYes [INo
c. D1d you appeal your request forrelifon Count  to the highest level? []Yes [:]No

d. If you did not submit or appeal arequest for admmxslratxve relief to the highest level, bneﬂy -
explam why you did not. . .

Na griiance. Sotms v \doe. Gor parele Proceedings .
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ADDITIONAL COUNTS
COUNT /|

1. The fdllowing constitutional or other federal right has been violated by the Defendant(s): .

ek, sth, 9 Wﬂ,m-%u:\w&mm |

2. Count involves:
(Check oilxly one; if your claim involves more than one issue, éach issued should be Stated ina different count) 3
[ Disciplinary proceedings - [JRetaliation S []Exercise of religion
[ [Bxcessive force by an officer [ | Threat to safety [JMail .

[ IMedical care
[<Other: >

3. Supporting Facts: (State as briefly as possible the FACTS supporting Count vl 4
- Describe exactly what each Defendant did or did not do to violate your rights. State the facts clearly in

our pwn words without citing legal authority or arguments). - - o
DORendans ende s 4 e, Povis Siier Sopnaier, &0 Pacde Baad, s Pavde Bostd diveckey
, UN\Q\ W’rﬂ\“ﬂ be"\ifd\‘{‘, " 'ﬂfﬂ%‘ d Qbmpt te foree NYR'N QAV\;{'\‘/\&\S\\')\"‘ ,\)‘,Aetmt m)’ Dug
~ Process just because | am not a U.S. cifizen wiho was granted temporary relief from =~ -
Imimigrafion, adding more restrictions without any specific reason beside the one listed
above. The result was losing libeity in |

ove. The result was losing libeity interest in privileges/ights granted to me
8tk Cvi ol dadsicio:s In part, 1 ost a

- [_JAccess to the court [JProperty

‘ ss fo my smart phorie which | paid for prior to
those moamcations wnen there was no restrictions to opérate such kinds of phones causing
-out of pocket moneyJoss-and family hardship sirice without reason | was deprived video
visitation with my elder parents who live by themselves in New York and never able to seé
me due to doctors fecommendations due to there serious medical health and never was
. able to see them since I fiee my country or to communicate with my sister which she still
live in my home country (Iraq). | was deprived as well having access to any media in my

- own language (Arabic-lIraq) making éven my mental health more sever while on parole. .
Defendants also did not allow ine to call my niecé which she live in Iraq and whenlleftlrag

(2008) she was aliost 3 years old until she tum 18 years old or to incrimingte myselfby =~ <~ - - -
admitting the guilt without immunity as parolee causing more family hardships, in violation fo m
~ rgh&s';-'bggww s \W‘W‘.&W&mﬁé\?\y %Vé‘#ifwd{{agt ‘W&éﬂ”{gc@ds 'mdicq@;(; VY @V e
 eas fated B Pocess & M\ Pernogphny ond wling ebse e d such bre disoit lemar vestir dieng
Gslily fe gtea brn do DNl Yo 0 (5T Amendinend et Snadise oxtatied Ko . o
4, %:l%mry (Séate how you have been mjurzd by the actions or inactions of the Defendant(s)). ’
Y\ etiofl, ewoanrgas inen £, mmial apd emetionl dishRss B
WoidWp, ot of Pocke £ erey smat% Fall jn dept. Goe & .,,\%} v |
%m\«&sm Qmm\im ote KW bills T o bojlf @llectren wgricy:

5. Administrative Remedies: _ '
a. Are there any administrative remedies (grievance procedures or administrative appeals) .
available at your institution? _ : | [OYes [qNo
-b. Did you submit a request for administrative relief on Count Vi~ [T¥es [No
c. Did you appeal your request for relief on Count to the highest level? [IYes [No -
d.If you did not submit or appeal a request for administrative relief to the highest level, briefly
explain why you did not. : o ‘ :

;Maj‘f‘t@\}%\& %@Mﬁf Ve h%ke-_ %@3\ P&%K@, @Mi&j& - |
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AMDDWTIO$MML€E)UTVE§
COUNT V/11

"1.  The following constitutional or other federal right has been violated by the Defendant(s):

51, U, Gth ond W Aenendea,s

2. Count involves:
A(‘.Chcck only one; i your claim involves hio;e: ) o‘xié,is_sue,v each issued Q,]_xould be stated in a different count) .
[CIDisciplinary proceedings - [[JRetaliation ~ [JExercise of religion
[ JExcessive force by an officer [ ]Threat to safety [Mail '
[[Medical care _ {Access to the couit [ JProperty .
[JOther: Lo

3. Supporting Fa_c_ts: (State as briefly s possible the FACTS supporting Count Vl I _
Describe exactly what each Defendant did or did not do to violate your rights. State the facts clearly in
your own words without citing legal authority or arguments). R

Defendants Correctional Officers in charge of myParolee property
inventory at South Dakota State Penitentiary (SDSP, Sioux Falls),
both caused my parolee property in the outside locker at Unit C
to-be lost when Iwas parolee housed there between (4/20/2016. -
11/2/2016) to be:included but not limited to (back bag, cellphone
» cellphone charger, and a USB memory flash drive).

My parole agent (Dusti Werner) knowssabout that I stored my legal
information in that flash memory drive.:She offered me onetime (.
her help when I was detainee to grant her access toé all my . :~its
digital stored legal information to brint them for me in her off-
ice), which I refused. :
Correctional Officers work for the state and reasonably know or -
should know about the existense.of that flash menmory drive in my
back bag in my outside locker(and would resonably bluged it into
a computer to know what materials stored there), cal§8d intenion=<
ally to loss that memory drive to hinder my ability to continue :
fight my immigration case to enable the govermment to deport me
back to my home country (Iragq) so the state can close my Habeas
Corpus- petition related to my origenal convictions since it would
’ o cont..
4. Injury: (State how you have begn injuzed by the actions or inactions of the Defendant(s)).
Humiliation, embarrassment, mental and emotional distress, loss a
apportunity of aceess to any of my legal materials stored in that
memory -drive to modify for habeas corpus and legal immigration casge.
5. Administrative Remedies: o ‘ ,
a. Are there any administrative remedies (grievance procedures or administrative appeals)

available at your institution? ‘ BYes [No
b. Did you submit a request for administrative relief on Countv.ﬁ ? Yes [INo

¢. Did you appeal your request for relief on CountV{ to the highest level? BdYes [INo

d. If youdid not submit or appeal arequestfor administrative reliefto the highest level, briefly
explain why you did not. L '

ADDITIONAL COUNTS FOR CIVIL RIGHTS COMPLAINT FORM



MOTION TO AMEND § 1983 CIVIL ACTION BY ADDING NEW COUNT AND
' ADDITIONAL DEFENDANTS

. COUNT VII
3. Supperting Facts: (cont.)

uncover a possible unconstitutional actions committed by the State during my trial in June 2011,
and to enable the State as well to have access to my Pro Se digital stored information inside that
flash drive in details and other arguments related to both my immigration and pending Habeas
petition as well communications between me any attorneys and other legal service providers.

Unit C officials would impose more restriction standards inside those parolees lockers’ room,
doing as well routinely inspections for any contrabands and would write dlsmplmary report
against and parolee (or other individuals) who forget to lock thelr lockers using locks provided
by the Unit Staff. :

My property stored inside that locker was not purchased through out the commissary provided
to regular inmates who sentence to serve rather than it was property I was allowed to possess due -
to my status as parolee equally to any free citizens in streets. Those lockers were separated from
the inside prisoners lockers. At no time, I forget my locker unlocked. The only personals who
may have access to my Iocker were the unit staﬁ' usmg a master key. ,

Those and other spec1a1 circumstances surround the loss of my legal materials stored in that
USB flash drive, such as my first habeas hearing was hold on 9/20/2016 at which I testified
regarding grounds it was agreed with my attorney to proceed with them Pro se and the court have
a acknowledge previously about those arguments (not included in my attorney arguments) which
I was working hardly on them for more than two years while I was on parole and stored them
there. My parole agent filed the allegations of my parole violations on 11/2/2016 which then
caused me to be detain again in a Super Maximum prison (Jameson Annex) for thirty days
without any access to any of my paper legal materials or to any stationary items(almost six
weeks before my second hearing which held on 12/13/2016) noticing that the prison officials
although they prepared the inventory on (10/28/2016) they failed to notify me about my property
until they resign it on (4/4/2017).

On the first habeas evidentially hearing, the State Attomey was struggled in finding
witnesses/evidences for their own defense after my Pro Se testimony in connection with the
grounds I prepared myself on the stand. On that day, the State requested a continuance to enable
them find or subpoena witnesses (i.e. my second public defender (which I fired her before my
trial start). The Court granted a continuance until (10/25/2016) when the State requested for
another continuance because their witness was not ready to testify (although she was informed
almost a moth earlier). While domg that, the State and my parole agent insisted that I must take
the polygraph related to my original offences just one day prior to (10/25/2016) without any
prior notification and with parole agent privies knowing that I did not want to take that exam at
time very close to my hearing. My parole agent droved me herself to the location of that
polygraph, and then shortly to violate me for invoking my Fifth Amendment.



Supperting Facts (Count VII) (Cont. )

It make no sense that my USB flash memory drive would be accidentally (lost or stolen)
* without- the staff consent since those officers. reasonably would- be the only people who
would have access to my. outside . locker taking it - consrderatron that the lost was
selective in nature, there was a brand new bike. hght set was taking off my back. bag
before that bag stolen, and there were other more ‘precious items stored in that’ outside
locker that was never stolen or (mlssed) at dnytime, -and the allegatlons of the missing of
my. legal matenals happened only after- my: challenge to:the state. authonty and detaining
-me for that reason, and no one would be able to use my back bag due to the new policy of
only using clear or mesh bag bags. : :

The state officials caused intently and purposeﬁllly the lost of my legal materials that I
worked hardly to collect and write for more than.2 years whrle on parole and without the
need of extra ass1stance from the State to depnved ine access to those materials to disable
me proceedmg any challenges to the state authonty aﬁer mvokmg my- 5th Amendmerits
and challengmg the state illegal practice: of depnved me my Sth' Amendment and’ reﬁ.lsal
to incriminate myself as parolee as well my Pro Se Habeas Corpus and other motions and
communications in connect with my immigration: case 5o I-cannot proceed any ﬁ1rther in
any civil actions cases on my own defense.” - :

Respectfully Submitted..
Haider Salah Abdulrazzak

in RE: CIV 17-4058

3-3



S Unked Sholes Diskwiel Gork
Dis*lﬁ\él £ Sold Dabot o
Seouvern Division

HADER SALM ABDULRAZZAK

C
Pl RSACH YR 04058.. es)
SR
. 3.C.SMUTY et o, ! MGTION T “o APPEAL_
- Defendals /

CemLs ety 'Pk\m\ﬁg f\\o&dfatzgk @fbceeéﬂ 9«» Se g\e*\rem%\mr\ - |
to Py & s c&muo Previcle any cx\m? ble auide bies
[y ‘“S}Wb\(,:&}o?\s jd ‘/41 Q%@‘(‘T‘\S (;g CN\Y) ‘BM\]L ‘N\a)’ \‘Q\? E—o _
 appeol s Guorb decision el on Dec. 12, 2017 ancening

_‘H\e Zﬁal/qw&‘(‘dd—@om?l b

. @la‘mﬂ €€ h\}m\’ﬂ SIRE 5\4511‘[0 ’ﬂ\ﬂo!&m[sse(i Q\’N\% I ON\L}L .
Purtia] J:smxsswzl cletms wedendlats @‘cx\'r\ﬁf Jetk frnowd st |
thekiminy J§ Fhil kcicien is immndice appedable ool
et Ot K\JN"YJJ\« Qinioal wall The C‘ase or Wa, ol 7

Q)Cds\ zn ‘m\'ﬁé@, T\“ ‘\\i\ﬁ M@%}@ﬂ fo ‘(C?@@AS\@[QY (,“\G’\QA W\ Mf g, 7@17]

,RQS’\)LJ(«%*\\Y SUEW\\?@G&& e |

o . Diteel this 210 2007

. Paidw Abau\‘{q’zzqk | : - R

- MDSP ID# Y375 — X -
1412 Wed. St : P\C\\“‘ci‘@ﬁ’.-‘/%% | ‘ ——
S m% A 8 37062 : LAP"E&“D‘X

AN —




