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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI!

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[ 1 For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix to

the petition and is
[ ¥ reported at _/¢ - /467 - £ : or,
[ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the United States district court appears at Appendix to

the petition and is
[ 4 reported at 3/ ~L¥ -Y4A -0c -33 P44 : or,
[ ] has been designated for pubhcatlon but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ reported at £D-/Y-/057 ; or,

[ 1 has been designated for publication but is not yet reported; or,

[ ] is unpublished.

‘The opinion of the __£Jorida Seprame lourt . court
appears at Appendix to the petition and is

[ reported at /57 So.3d /0 ‘//ﬁ—’/mw/t/) ; Or,

[ ] has been designated for publlcatlon but is not yet reported; or,

[ ] is unpublished.




JURISDICTION

" [ ] For cases from federal courts:

The date on which the United States Court of Appeals decided my case

was 3//6 [ ALID | Cesertig-ri2eq
[ ] No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was demed by the United States Court of
Appeals on the following date: , , and a copy of the
order denying rehearing appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including M&M&@yﬁ(date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ 1 For cases from state courts:

The date on which the highest state court decided my case Wasm.
A copy of that decision appears at Appendix .

[1A tlmely petition for rehearlng was thereafter denied on the following date:
Bhe , and a copy of the order denying rehearing
appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. §1257(a).
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CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,
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claim is pending shall not be counted toward any period of limitation under
this subsection. '

| Calvin’s second and third motions for i)ost-;:onviction relief were dismissed as
successive. That means they were not properly filed under Floridé’s proéedural rules as
interpreted by its courts. A stéte’s interbretatioh of its own procedural rules is purely a state
matter and is not for thlS Court to review. Since they were not pfoperly filed, these motions
“do not operate to toll the one year féderal_period within which té bring a habeas petition.

Alderman v. Zant, 22 F. 3d 1541, 1549 (11th C1r 1994). |

Calvin filed his first 3.8‘501motion for post-convibtion relief befofe the time for the
direct review of his conviction ended. The tolling efféct of his first motion for post-

conviction relief ended on September 16,2008, when its denial was affirmed By the appellate - .
court. At that time, Calvin had pénding a habeas petition with the appellate court asserting
_ineﬁ‘ective assistance of his appellate counsel. That habeas petition was deﬁiéd on April 3,
2009. Therefore; the tolling effect of Calvin’s collateral motions ended én Apﬁl 3,2009, and
his one year federal limitations» period began to run.! The one year period ended April 3,

- 2010. Céivin filed his habeés p‘étitibnkwith tﬁis Court on August 8, 20'1 1, more than one year |

too late. It is therefore time barred.

! The Court need not discuss whether the Motion to Correct his sentence tolled the one year beriod
because that proceeding was concluded before April 3, 2009, the date his federal period began to run.

Page 10of 14
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b
Since Calvin’s petition is time barred, it must be dismissed. But even if it were not
time barred, it would have failed on the merits. This Court will proceed to discuss the merits
of his claims only to explain why they would have failed.

Ground One: A constitutional fundamental error occurred because the case was based
: entirely on circumstantial evidence.

In support of ground one, Calvin argues:

" A Constitutional Fundamental Error occurred leading to a miscarriage of
injustice (sic) when the trial court allowed the State to prosecute this case on

its circumstantial evidence, knowing the ‘Petitioner’s’ hands tested negative

of gunpowder residue on the night less than an hour of the shooting, proving

‘Petitioner’ had not fired a firearm.

Petition (Dkt. #1), p. 17.

Calvin’s claim in ground one appears to argue that the evidence presented was
insufficient to convict him. Whether evidence is sufficient for conviction is a matter of state
law. Langfordv. Day, 110F. 3d 1380 (9th Cir. 1996). The evidence must be so insufficient
that it rises to the level of fundamental unfairness to warrant federal habeas reviev‘v.v Here,
that is not the case.

First, the Court notes that Calvin adrits that he went home prior o going to the
hospital and, once he arrived at the hospital, some time elapsed before law enforcement
arrived.. Therefore, Calvin had sufficient opportunity to wash his hands at home and at the
hospital. Second, the cirCumsténtial evidence presented in the case was sufficient to make

the charge a question for the jury. Thus, a conviction on the circumstantial evidence of this

case does not rise to the level of fundamental unfairness.

Page 11 of 14
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Fd

would ﬁpd the district court's assessment of the coﬁstitutional claims debatable or wrong,"
Ténnard v. Dretke, 542 U.S.274, 282 (2004) (quoting Slack v. McDaniel, 529 U.S. 473, 484
(2000)), or. that "the issues presented were ‘adequate to deserve encouragement to proceed
furiher."' Miller-Elv. Cockrell, 537U.S. 322,335-36(2003) (quoﬁng Barefootv. Estelle, 463
"U.S. 880, 893 n. 4 (1983)). Petitioner ‘has not made the requisite_: showing in these -
circumstances.

'Finally, because Petitioner is not entitled to a certificate of appealability, he is not

entitled to appeal in forma pauperis.

DONE and ORDERED in Tampa, Florida on August 15, 2012.

- JAMFS S. MOODY, JR.
UNITED STATES DISTRICT JUDGE

Copies Furnished To:
Counsel/Parties of Record

F:\Docs\2011\1 1-cv-462 Ocala deny 2254.wpd
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