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QUESTION 1
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defense couse prejudice, due to inadeqate notice? 1f 50, is it bad faith for
a conscious prosecutor to seek this outcome?

QUESTION 2

Does o Federal Courts default apply, wherc the State Court had the
opportunity , but instead ruled on the merits without any saction?
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IN THE
SUPREME COURT OF THE UNITED STATES

PETITION FOR WRIT OF CERTIORARI

 Petitioner respectfully prays that a writ of certiorari issue.to.review the judgment-below———

OPINIONS BELOW

[\/]' For. cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A to
the petition and is : :

[V] reported at _2020 V.S, App. LEXIS 17400 : or,

[ 1 has been designated for publication but is not yet reported; or,

[ 1 is unpublished.

The opinion of the United States district court appears at Appendix _B  to
the petition and is
[V] reported at __201% U.S. Dist.LEXIS 148148 : or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

[ ] For cases from state courts: = N /A

. The opinion of the highest state court to review the merits appears at
Appendix to the petition and is
[ 1 reported at ' - » Or,
[ ] has been designated for publication but is not yet reported; or,

- [ 1 is unpublished. . e

The opinion of the | : ‘ court
appears at Appendix to the jpetition and is

[ 1 reported at ' ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished. '




JURISDICTION

[\/] For cases from federal courts:

The date on which the United States Court of Appeals decided my case

was 06/03/32020

[ ] For cases from state courts:

f/1-No-petition-for rehearing was timely filed in iy case;
N/A
[ 1 A timely petition for rehearing was denied by the United States Court of

Appeals on the following date:

order denying rehearing appea:rs at Appendix

, and a copy of the

[ 1 An extension of time to file the petition for a writ of certiorari was granted

to and including

(date) on P (date)

in Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

The date on which the 'highest staf
A copy of that decision appears at

[ 1 A timely petition for rehearing

appears at Appendix

[ ] An extension of time to file the
to and including

N/A

e court decided my case was
Appendix

was thereafter denied on the following date: .

, and a copy of the order denying rehearing

petition for a writ of certiorari was granted
(date) on (date) in

Application No. A

The jurisdiction of this Court is in{

roked under 28 U. S. C. §1257(a).




CONSTITUTIONAL AND STATUTORY PROVISIONS INV_OLVED

AMENDMENT V  Due Process of Law

AMENDMENT VI To be informed of the Na‘rure and Cause of the accusation

AMENDMENT XIV Due Process of Law

2B USCS § 2354 (d)  An application for o writ of habeas corpus on behalf of o person in
Custody pursuant to the judgment of o Stafe Court shall nat be granted with respect to ony
Claim that wos adjudicated on the merits in State coort proceedings unless the adjudication of
the cloim — | _

(1) resutted W a decision that wos contrary fo | or involved an unreasonable application of, -
clearly establised Federal law, as determined by the Supreme Court of the United States),
or

(3) resulted in o decision that was based on an unreasonable determination of the facts
in Vight of the evidence presented in the Stave court procecding.

3,




STATEMENT OF THE CASE

On 03/48/201G petitioner was charged with a fhree count

ihdid’W\&M’- Count 1. TW\WiCKihg n Hevoln R.C.2925.03 (A)(1) F1 ; Count

4. PossesSion of Heroin R.C. 292511 (A) F 1 y and Count 3. Posgession of -

Cocome R.C.2425. 11 (A) FS (Appendix 0 ). | |
| Abter 5(;\@%\?50%5%% revealing Hat no Hevoin was .

involved , it was “Staged " that o & count sqy)wsediv‘g mdictment was
obtained (see Appendix T pg.23-34, Appendix T pg.1 , also Appendix P,and Q )
d'mv*givxg \Pgﬁ.ﬁowé\rlwlﬂf\ Aggm\/a’re()\ Tm%?ic‘miwg N Drugl n.C.2925.03
(MDY Fa, as Count 1 ,a-vx(i P‘ossesS}oh of Cocaing R.C.2425.11 (A) F5,

as Count 2, 0n 06/06 /2016. On OQ /07732016 +he. S+a+e moved +o avv\‘ewd
subsection (A)(1) of Count 1. 4o (AX(2) (Append\x K). Counsel: opposed
exwe,ssmg his conserns of the States continvous a\“re‘rmg H\cmcs on
06/04/2016 (Appendix L) | and the court OVERRULED the States proposal
on 06/10/2016 (Apperdix E.

A second superseding w\d(dmmjr was i cA on 04 /13/2016,

d\a\ﬂgmg pe)n%\ovxer with 3 counts | COUV\‘\' 1. Agg)mvo\‘rto\ TmNmeg) N

.Dma R.C. 2925.02 (AXQ) FA, Count 2. Ac\;)gmvoéreo\ Possession ot Drug
R.C. 292511 (AT F2, Count 3. Possession of Cocane R.C. 2925.11 (A)

F5 (Appendix R).



On 06/ 14 /;l()lé o Molnom o Diswmiss IhdlC+M€W+ was Filed by
Counsel , where Counsel expressed hig buwlcv\ dve To the changes
of charges via both superseding mdncjfme,vﬁs (Appendix N 7). The Stute

Aid not oppose , and the Motion Yo Diswiss Ihd'\dmcﬁr was DENIED

on 06/ 19 /3016 (Appendix F ).Thé Court also ordeved o Sua Sponta
Continvance. the some day.

The case procecded 4o o two day frial, and pefitioner was
Foond aui %y ot Coonjv 1 ond Count &, but acquitted of Count 3. ( Note,
that no Nolle Prosequi was ever entered o any of the previous -
indickments ov chavges Jrh_(ﬁsc indictments are St pending , see.
Teia Court Docket Appendix S). |

At SCthe,ncing, Count d was %cvaed wto Coont 1,and .
petitioner Was sentenced to 5 Yv\awdoémry years for Agayavated Tm&?\ckmg
in D\»ucﬁ R.C. daa5. 03 (A FL. |
| Direct Appml WS had |, where, appe, late. c,ow\sa \ vaised
Manikest \Nagh’r of Evidence , Thoutficent Ewdencc ond IwﬁH‘er)wc
Asmsimvxce o‘% Covnsel Cas 4o failore of TRPAR CDUV\S(’,\ o request waiver
of fines ) os ervors (Appendix D). The 4™ Dist. afbivmed ovn 04 /:25/;1017.
A timely Filing for Jurisdictionol acceptonce o the. Ohio Supreme
Court was submitted o 12/3%/2017 | and DENLED own 04 /25 / 2018 . .

Shortly ofter, o Yimely 26 (b) App\iwv’fio\m for Rco,om'mg) was +iled on,
5. B




0a /o5 /20 , Where peﬁﬁ()new Js\'zirsjr Y‘e,g'\sjrcv‘ﬁd his Claims that a\Té’;
now before. +his Court (Appedix T ). The Applicmﬁom for Rebpm)ng |
was DENIED o 04/27/2018 (Appendix C). A +imely filing for

~jorisdickional acceptance do the Ohio SUPT‘&Wd Codr\' followed on

06 /11 /3018, and was DENIED on 04 /326 /2018 .

Subsequently, a Fimely Habeas Conouls ‘P&‘H)rfOV\ 2254
was Filed o the Soothern Districk Federal .Couﬁ on 04 /27 /2019
(Appendix I ), and was DENIED on 11 /15 /2014 , offer o\\/\' Answer Yy -
N P\cspondevx{—, a Traverse by peditioner | o P\&pov“f.w\o\ Recomendation
by the '_Mo\g)‘\s*m%@) ond an Ob)ection by petitioner ( Appendix IE’> ). |
Petitioner filed o Yimely Notice of Appeal )'G\'ohé- with an Application
for COA to the 6 Cir. Ap’fsm\s Court via Southern District Federal
Court on 12713 /2020 ( Appendix ). This COA App\ico’\ﬁow WS
never transfored o the L™ Civ. Appeals Coort. Subseétan+ly ) palr-}’r'\ov{cr
filed an Amerded Application foy COA(Apptvxd\\x H)d\wed\y Yo the (p*"‘
Cir. On 01 /13 /2030, Av\ ORDER come. down Trom Hhe G‘"‘C\w (,our'\'
| C\exK  Aemonding thot pc%&mncr Show proofc‘ that Notice of Appea\ wos
filed Fimely. Peditioner provided adequate pv*ooié omd the, ordee Wos

lifted own 02 /26 /2020. Petitioners Aminded Appl»cc\*hon Jor COA
wos DENIED on 06 /62/2030 (Appendix A ).

b.



Now before this Honorable: Court is pd—i%omﬁs +imc\y

filed \rupé&% o proceed In Forma Pauperis and Pefition for Writ of

Certovart Sobmifted on  / /2030,




REASON FOR GRANTING THE PETITION
(A-F)

A. QUESTION (1)

DOES o superseding TS Charge ™ That changes the
original d’\ow“\qe:S defense cause, pvéjodiée' due +o,3mdea{o‘\+e notice ” If so,
s it bad faith for a conscious prosecutor to seek this outcome. ? |

This question Stems ?rovw 0 vauge 6™ Cir. Application “POT COA
Dcc:is'\b_vx (Appendix A ), which mivrors the Y4 et ag(b) Application for-
Reopening Decision (Appendix C ),where the Covet held that pe’€\¥\ohcrjs
Prosecu\vov"\o\\“ M s.com\ud— Clavn Was vneritless because the SUbSec(uewF |
Chavges weve obrained Vi Superseding indictment and not throogh Covrt
“omendiment, ”

Petitioner wos omgmo\\\\/ ndicked on 'Hrwte, coont indictment,
Coont 1. Trafficking in Hevoin R.C.3925.03 (A)(l) Fl Coont Q.
-Posses&\ov\ ot Heromn R.C.2925.11 (A) F1, Coont 3. Possession of
Cocaine R.C. 242511 (A) F5 (Appendix 0). Abter scientific testing,

- T&\leo\\'\vxs Hhal o Hevown was involved, ) ot '\V\S“reo\d Pew\*y\ﬁﬁ i

WOS S*ag)ed H\ax% o fwo Coont ndictment wos obtained ( 5ee Appendix
I pg. 22-34, Appendix T pa.1,also Appev\dux P, and Q) Chavamng petivioner
with Aggm\w\*ed Trakficking W Drug R.C. 435, 03 (M) (1) F2 as Count 1.,
and Possession of Cocame R.C. 2935, 11 (A) F5 as Count 2. Mere ya-

‘SU\QS‘\"QH-‘\O\\ omendment has occored. The Former l—\orosn Charge s OYG -
8.



Now A%m\:a&eé\ Pe,mLy\owe, chavaes . Hergin ond PC“*)’\O\’\& vequve two
Aisknouisably different evidence Aebenses. The ori ool indichment
aves no notice Yo Pentylone charaes , and ped movxcws defense to Revan
charges has been destroyved. (- P*rOPe\f notice 15 given Wheve the defendent
where. the ndickment " enaldes nm 4 pleack O;C.Cq’u'\“u\ ov conviction n
hoar of Lutove prosec'u%ov\s tor dhe same p‘??gv\se ") United Stakes v, -
melgpch'\, Ua Fed. Appx. 506,520 (¥ Cir.2002) citing United Shates
Ve Mohney, q% F.24 399,403~ 904 (6™ Civ. 1991); (an wdickment vetumed
by & oyand\ yury preserves thvee constivurional riohts held by the
accused . (1) the ok Yo Row vnotice o the Cb\mrges , (2 4ne PY‘O*QC*;OY\
o‘%a(wwsir Adovble 'Jeopam\y, ond (B)the Vight Yo howe g\(‘«ma\ Jory Find |
Pm\aa\‘b\e cavse, tor '(:Q\DY\\/ dr\owgas ) Russc\ | V. United S%v&as, 264 V.S
744, 763-770 2 5. Ct, 103¢, 8L.. Ed. 24 240 (1962).

Abter twis SOpexsedmg \m\\(‘)rvwev\’r v\ Hoe Stae vealizing
s amended c\'\m@e.s sHWL will ngt suppork o faverable Pmseu\—\ov\ e
State. moved For a Motion to Amend (Appendix K ) The (AX(1) subseckion
ot Count1 do (AI(D). Following o OVERRULED wotion (where the
Coort wade the State owh\)eo\r o‘?‘ fhe evvor 1 such o proposal ) (APP%Y\OUX
E ) o Second '5upe«v.seé(m3 wdichment was obtained chaw\gwiﬁ Pe:\i*r\ohéf
with three counts, Count 1. Aggravated Tratticking in Drug R.C. 2925,
03 (AY2) FA | Count 2. Agarovated Possession of Drug R.C. 293511

-



(M FQ, CahumL 3. Possession.of Cocane R.C.2925.11(A) F5. (Appendix R )
H.ere,, Yo (A1) sobsechion of Count 1 has been amended
Yo (M) vie 5upersed'm5 i chmenk. A V-Wak%#iok\nﬂ chavoe under an
(A1) subsection Chavges Yhat o “sell or offer o seW "o controlled
substance has. occored, , while only p\rome Hhat one - had knowledge

that a Controted Subs%avxcc, wos intended Yo sell "is sufficient o Covxv\c\'

umdex (A, Count L of the pmwous Wdickment, andthe or.gma\
indickment ave ot (A1) sebseckions oand only Ve notice Yo o “sel or
offer Yo sell ” Pentylone. A superseding indickmont Hol chanoes the
subsection 4o (A)(l) pre JUC)\CE/S pe’rﬁnov\e)ﬂs defense , ond Lor H\Q, Second
twme A&pwwe,s Pe?nhov\ex ot ac&ecbu\* natice, by bvoaden the original
Charogs ) wiich gives Birth do charaes dhab do not veloke back 4o the orign
'o\c?e__.nses. United States v. Salmonese y 352 F.34 (0%, 622 (Qo\, Cir. 2003)
-‘ | (d\'\&cus\vx?) bY‘OO\AP«V\'\V\g) see a\so U.S.v. yAY , 168 F 34 44 ‘55 (24 Cir 1999)
(where: money laundering Counts of superseding Wndictment prejudical
and dismissed hecavse delendant had o notice of new (;\r\a\v?)e,s ot W
o\ﬁ'kcﬁ'\v\a\ i ctment ), | |
. Also L A Ro'yxs; Contrevas, O\S*\ﬁ prejudice s Court held that
on the porhicolar Fock Hhat only the Hime Frome (“on or abour December 17,
1%1"%0“ On OF a\bOu‘\f. December 7,19%1") wos amended VA SUPersﬁ&\ng . |
indii ctment, andk e or gqinal dArmﬁcs WC\;{L Unchaged | o 'FY‘C{)\)CX\ ce Yesuted,,
United States v. Rojos = Contveras, H74 VS 231,137 (1935 ), fo the
contvary ) in the instont. cose the of\g)'\no\\ charging terms were alfered o

10



-‘_rhe, prejudice ot petitioner. “An UV\Cthlr\Jru%}ovw\\ ameMvw@* of ﬂxé Wndictment

occurs when the chowg'mg v’rewv\s are aered ) edher literally or

Conirmc%'we,&y“.) United S’rc&s v. Hassan, 578 F.34 10%,133 (1% Cir 2009,
Also, for the State 4o Seek Superseo\\v\6 ndictments that 1+

knows would alter  4he original c\r\ar@es Jo the, 'pv&\)ud’mt of petitioner

15 an act of  bad Laith and Prosecotorial Misconduct. (" Improper
prosecoioriol misconduct rise to the level of consttutional error when
the \mpact of the yv\fxécovwc)‘uc;\' 1s 4o destract the trier of fack ond thus
mls_e,, doubts 05 to the Tawrness of the ¥riol ) United Stades v. Movena ,
5147 F.34 191,194 (Note Hhat pefitioners Pirst two indichments ave skl pending)

| At he ena 'ojF the day, petitioner has dc\MOV\\S\’m‘&A prejudice
to his original defense due Yo Yne changes of charges via both superseding
| ndickhents , which violated pd'x'\‘\owe\v's 5t and. 14¥ Avv\ehdvv\anr'Due,yProcess
‘rig\/&s L ond Pe)r‘\ﬁov\cv"_is 6™ Amendwent vight 4o the Nature and Cause
of the accus&hm 1t pehitioner would have proceed fo ol on %coﬁg\m\ '
indictment, with the oktoined lab evidence Yhat Hhe substance was not
Hexrowm,and no evidence ever put %th of a "sell or oer Yo sell) petitioner
| would have won his case., (“A subrantio V“'\S\H' is affected only when
the defendent establishes | prejudice w his ability Yo defend himseld or
Yo the overall Lojrness ot dhe +rial ") United Statres v. Prince 214 F, 20, .‘
740,757 ( G Cir.2000) qovting UM%@&\ States v Manning, 142 F. 34 336 ).
339 (6™ Cir 1498) | |

Fuv*‘\‘hﬁ)r) p&'&iomr% COA APPLICATION wasg adjudicared and

- 11,




- DENIED by, the Gt Cive App@\s Court withoot any 'dacrm‘ma%’\on ok it |
the prior decisions were nconsistant with o holding of this Court. ("Under
§ 2254 (d) y 0 habeas Court yust determine whot w(\))umtmLs ov ﬁ\eor'\.e,s
Supported or COUM hove supported the State CourJ{s dec\s'\on and then i+

st ask W\f\e%pr ‘l“¥' ) {‘

AQC’\L‘n
t USRI O

2N} VV\\V\&‘\ \)UY le (,OU\OK O\\b&gY‘EC "”'\0{\‘ 'W\Obﬁ
argumev@rs or theories are inconSistant with Hhe. holding 1 o prior o\e_mmh
o D Sopreme. Court]’) Hovrington v. Richter) 562 U.S. 36, 102.( 2011).
Ty\ougﬁh the Gt Circu\% COA decision holds thot petitioner has Lailed 4o
Mmoke A Sobstanhol Showing oF Hhe denial of a constitvhonal vight | Hhe Court
does viot cite any U.S. Supreme Courk outhorly Yo Support its holding
(Appendix A).The. Gt Civr. CoA Apphco&\on Decision, as Yo ghowmf) the

denile, of o substantial Constitutional Vight, WOS €VoNneous .

B. QUESTION ()
Does a Federal Courts def ault opply, wheve )rhé State Cour"r had the

opportunity, but instedd yuled on the merifs without ‘any saction®

This question. spawn from the 6t Civ. App\imir't‘on for COA
Decision , where the Court hedd 4hat petitioner 1s procedurally
detouMted by Ohios ves judicata proceduart role , due 4o J,r\o\'\\u@‘re, ‘o

ro\se, ProSecu%v\o\ Misconduck as o divect appcox\ Clawm.
S*a‘w, recorg will \ veveal (Appendix D ) Hhoot Proscc‘,u%ma\

- Misconduck wos nok vaised by counsel in pe,hhone,rs divect oppeal.

12,




State. record will also veveal Hhot petitioner first registered this claim’
via 26 (b) Applicotion Yo Reopen , where pefdioner clamed appeliate

counsel was neffechive Sov not va'\':‘;'mg Prosecutorial Misconduct

in direct appen). Lastly ) but most important 4o p&*r'\%iovxe\'{% Second,

qoestonisttoreHirs Honorabte Coort; Siake vecora ( Appendix T ) will
*veveal Hook in the 4 Dist. Application for Reopening Decision , the Court
ruled on the In&’??@c?nvc Assistonce okt Couvxse,\ mevits \Nt‘\hOU'\' vnemmv\
ot any procedua\ defoutt or Sanchon. |
Here, as Jro o ves yudicato barving, due to failure Yo vase |
- the Prosectorial Misconduct clawm on divect appeal ) the 4™ Dist, had
“open opportunity o Sanclion pd—r\-\ohﬁ'f Ut Mmade o plain or ndiveck
statement 4o a detaolt ab all. One can only assume the “’\"“ Dist Saw
ho defaokt opplicable . This 0ssumption IS strenghtened by the foct thot
e prosecutor proposed s yes Jud'xcajra. bo\rnvxg ond the Court
gnored the State. Regavrdiess of fhe Skics conterdion L o plain
Statement "was Mo\o\t (“a procedum\ d\e)?cw\)r Aoes not bay COV\SIO\CM*hOh
40{3 a chﬁm\ ¢l on enW\a\r Aiveck or Nabeas review unless the last
- stale coort V"tho\ev*mg‘ a \)ur)ag)vv\ehlk wn the, case C\cw\\/ and e,xpwcss\y
states Hhot its Judament vest on state procedural bar ") Horris v, Reed,

, H%9 U.8, A55, 263 ( 1934 ) C\‘HY\% Caldwell v. M'\§5'155}PF‘5, H73 LS. Z)QO,

227 (1985 ),ctuoﬁr'mg Mich. v, Long, H6% 0.5, 1022, Toul ( 1983 ).

Also | o\ccor&'\nﬁ to the \Q)%k Circuits Maupin Test, preva two of the foor-
13,




part ‘h&sf 15 hot satisfied. Maupin v. Swith, 785 Fad 135,138 (ptn Cin 16]3(9)
See Scuba v Brugaho 54 F Appx 713,718 (™ () 41007)(100“0WM5 e
four - part anal ysis of Mqupm), See also Ross v. Parker, 304 Fed.

Appx . 655,660 (jot Ciy, 2003) (enforcing “plain statement " rule ).

T

trtheerse o e P e C oA Application Decisian vrolling
that veasonable \‘)ur\s* Could not b\gba’(@ the distvict Courts Conclusion

Yhat Peﬁiﬁov\ex'& Clowvn Was procedurally defavlted was Clearly ervontous.

C. INEFF‘ECTL\/E ASSISTANCE. OF COUNSEL
Peitioners appcllate counsel was ineffeckive by Fali ling o raise
Prosecutovial | Miscond et and demonstrate a Violation of Due Process
and denial of a $oip trial ) due o improper amendwments Cavsed by
'SUperse,dmg mdichment charaes , which weve sought iy bad\ Foith by Jrhe
SJro\’cc, The Trial coord vecovi SUPPOrtS Hhese claims 4o on ex+cv\+ +hoér

Courst) covld nave, presented o prima focie. case of pre, \)uc)xce which
wolld have vesplied v o S.uc,ce,ssféu\ appeal . Tnstend, counsel \cav\weo\
these claims and chose. Yo v se, wco\i\or Claims that were sub Ject to a

weighing of evidence and determination of the sutticiency of evidence,

Failore to valse pmsmu-\'ow‘w\\ Misconduct prc&'){)ciiccd‘t Hhe. o\ppe,o\\ Bigelow )
V. Haviland , 576 F.20 a8y, 287 ((9”‘ Cir. o'lf)fﬂ)(iou-}mﬁ S"‘P\C\‘\o\h&\ Lok
V.S at-(%9),

The stictlond test applies o &ppella‘re Counse) . 3”*"’“ v. Robins, 528
| 14,




V.S, 2594 ,2%5,1205. Cr 746,145 L. Ed. 34 756 (2000); Buraer
V. Kemp U$3 0.8, 776, 107 S. G+ 3114 ,97 L. EQ. Ad 638 (19%7).
Cu Coumsc\'s ‘Fo\'\\urc, o rase an '\SSU(L on Appeﬁ\\ amount o
ineffective assistance, only i a veasonable pYo bo\\ol\'&\/ exist
Hhat inclusion of Yhe 1ssue would have, changed the, vesolrs
of the appeal . Td. ) (“Experinced avdocates since +ime beyond
Memory have emphasized the importance of winnowing out
Weaker avguments on oppea) and focus ng O ONE Central

1SS T PESSTBIE TG ot Mok o o Tew Key 1ssves ') Jones

, V- Barnes , 463 ), S, 745,751~ 752,103 5. C+ 330%,77 L. Ed.
R 2d 997 (12%3). -

Even £ o procedual de;QaQ\’r WOS vmpp\\mb\c wHhe Instant cose,
pekitioner would be excused \oy s s\l\ow\vxg of “'co\gsc,'” vien inefMtechive.

. . t o 1] . oa ’
assistnce ok Counsel y andk (prcdud\'ct "which s demonstrated supra

ond Consistant with Edwardis, v. Cavpenter, 5 20\ O.S. W, "153 (2000). -

D. CIRCUIT COURT CONFLICTS

PcHﬁoV\e\E will how Show ;n condlict between the (H Cir COA

~‘Decision ond Qnd Civ. Appenls Court Aecision, M\A\Atssihg) Chéhge.S'-O£

oriainal Chorge s Vi superseding indictment,

Tn the 6™ Civ, Coa Decision | addvessing the vvxc;\}'\o\neé\ .issue,,
and Inejr\%dﬁvé Assistance. o+ Covnsel ythe  Court Yt\’(em*e& the Ut Dist,
Stode Couvt Akpeo\\s .opinlovx ho\o\'\ng) Thedr 1 Hhe new havors were
obtaned by Supewsco\ihg Emdicjrmthirs atter prt‘SEV\‘\’M\‘ Yo o grand Jury,
which did ot otfened any state or'federal consituiona Provisions .

and Yok e Ol Courd ob Appeals vejected his inetdective ossistance
Claivm becouse. Counsel Could ek be. ineftective For Lo\ ive, Yo voise a

15.




V.mcvi“H@ss Clowm (Appendix A ), The, (* Civ. Court also rejecked two of

\ {t
petitioners Case Citings asser Jr'w\g that 1 these cases gererally pertaing
to 'm«pewm\ssablc contruckive amendments 1o an indickment | not o new

S.UP&Y\SCO\'lv\g indictments obtawnedl “H\V‘oug\f\ O 5mvxd\ ury N (erougk petitioner

olSe cl%ta_‘\ K- SUP e SETTNg TRTATE R Co5¢ From T Court. US V- Rojas -
Contreras, H7H ot - A37 , along with Russel V. United Sheres, 364 ot - 763
o\vxdv Stirone v. U.S., 361 at-217) ('{V\dim“\‘iy\é' trivial and 1anocuous amendments
acceptable). Regavvdless ,the 24 Circuit's Grady case , cited below,
felyed on Cases dealing w\% voriances between indickments 1ssved by a
Q)MV\& Jury and loder 0\%@%0&\%6&5 of Wndickments permitrea .by Fria\ Coorts
to a55ess Whedher a Supe\qseo\'mg ndickment Impermissibly chorged the
orginal d\av‘gasi. United States v, Gmo\y,fsw F.dd 598, 602-603 (1976 ),
The Grody Court held that " the suPest&mg and superseded
ndi crments wcvé n o\ vespects SU\Q&*‘O\V\%O\\\Y- e some |, and the
defendonts were placed fully UPQV\' nofice of fre crimes with which
 Heey were charged n he superseding indichment by virtue of the
Sup&rsed\e,o\ indictment “, while "V‘_ pﬂ%'\%'\omgw‘S cose | the ow'\g}'mox\
Indict ments CMV“‘@QS gove o otice Jo the superseding ndictments
CM\YB&S‘ |

In US v.Zvi, 16§ F.34 Hg, 55 (24 Cw 1999}, 14 of +the

’ZV\S woney anV\&er\v\5 dww%as which \were obwkamecﬂ Vi super seding
ndickment after orand Jury Concurrence. , weve held o bhave, prejudiced
16.




Hhe Zvis becouse hatice fo wuney lavndering was not afforded via
OP'\Q)'\V\Q\ ?\V\A'\C}W\QV\%'S d'\aoﬁgc& These YV\OV\Q,Y '\QUV\O\\{’,Y‘iV\% dnu\rggs weve

DISMISSED.
Though these 22 Cir. cases were of Shatute o? midations

the Same, as p@ri%—iovxer's, which is, Did ¥he original indickments |
Charges ajve, Novice 4othe Superseding Wdichments charges ¥ (“The issue
 then is whether the original indiciment $ailed Yo provide the ‘o\e%ﬁm\mﬁ with
¥imely otice 0f the charge that were later added by ¥he Superseding
Indackment ) Z-v';, 168 F.3d - ot 55, Petitioners Original Chavrging .Jrerms
were altered to the prejudice of pefirioner via superseding indictment,
’(“ Ay{ pmcomsﬁ’ruﬁom\ omondment occurs when the Lhcw“g'm% termsg ove
Q\Jf&\ﬁe,d) either literolly or construcively™) United Stotes v. Hassan, 5’?%_ F.3d
10%, 123 (157 Ciy. 2009). | -
‘In Grody, Zvi, and Hassan, the meat of e_.acv\ Courts
decision was a question of prejudice by the chonae of charges. Each
Court f‘ecogv{\zed indde%que, notice when original chavges give ho hojrice,
to subsequently Changed charges. A conflict exist between the G Ci. |
COA Application Decision and the mentioned % Cir. Agpeals Court Decis\ov\g.
Peitioner Will mow Show o contlict between the 6 Civ.

Decision ancdh o 10™ Civ. COA De;cis'\ommddrcss\wg proceduva Defavlt,

17



. In Yhe wstant case, the T Civ. based its default decision
on Fhe, foct Hhot pefr'\*ioh&\r AA oY \r\o\"\Sc,' Wis Prosecotovidd Misconduct
- dawm i his Aweck app'ea\\ . The (ourt Reld :u Reasonable buriskb could

not deloatt, dne diskvrich couts concdusion that Walkers s WS

proceducally defautted  Walkers did not yuise his clam in his divect
| appeal . Under Ohios ves judicata doctrine a pefitioner coannot voise
o claim thot h»e,_ could have vaised 1n an earlier proceeding but did
hot. See State v. Perry, 226 N, E-’Qd .103, 103 (’OHo 1967))

- Heve | -H\Q, Court Come, do g covxc.\us'\ovx without ony
dg%exm\noeﬁovx +o if fhe State Court proceduraly 5a0¥\ovxeA petitioner |
even thovgh the Court (Appendix A pg 2 ) adwmitted to pe.Jriﬁov\ev_ presexting
this argquement before it As avoued supra onad Yo the G Civ , the,

Shate court had Hhe opportunity o saction hut did not, The bt
Circory 'zmp es %&%"0\ p\oxl\r\ statement does ot app\)./" by H's h.OiO\.lhs |
In Ross V. Parker, 304 Fed Appx . 655, (‘,(9()(10*‘h Cir. 2008},
.MT Ross rosed o m@{l@gdwe, 0\5&5%0\%’\(,& of counsel clom Hnak he Aid
not raise on divect appeal . As Yo Hhis issue,the Court held:" The
OCCA o\ppo\wrén‘\'\\/ ckt%c,rv_y_\iy\cd\ That veview of nis Sixth Amendment claim
- wins bavred either by ves Judicota or the appé\\a\%e Cauovts proceduval
bav rule, but it is unclear which & Hhougint applied. The, OCCASs

, . i o n ' ‘ |
decision lacks A plain S%q%;mmif ot s decision vest VPO

18.



'adeqiuoére and independent state grounds . The Court then cites

Howres v, Reed, 499 U.S. 255,263 n.4 (19%34) and M'xch\gom v Loh%x
U ' '

H6% U.S. 103& 1042 {1983), betore vesuming - ACCO'Y‘d\V\?_)'\Y3 we

evaluale, Yhe vv\e,v‘ﬁrs ot Mr. Ross's me,%cc}nve, ossistance. of Counsel

——g%-ﬁ%r%erﬁm\-g—w—v#—wwr&ran WiTotion o & Bowing ot
Rosss Sixth Awendiment claim, bu¥ never Mode o plan Staterment of
such. In petitioners case, Yhe State court did viok 3 d\m/ |
indication 0\0 A ba‘r‘rmg V0¥ a plan 53(0\%cme)n‘r of such. In e 6™ Civ
CoA Decision , Hhe Coort S\M\P\y lgjnoves this Courts Lovo, Rule.

Another 10t Civ Appeox\s Couvt dec\s\on 1S adjudicoted
under the Same. detaolt premise W Scogain V- Kavsex, 136 F. 34 1203,
- 1206 (10% Cm 1944 ) ( adavressing plain stateyment ), |

As To the plain Ser&e,W\CV\Jr rote of Lovxg; a cleav conflich

C:x&slr between the (aH“ Civ. CoA Dcu;\swn Omo\ Jr\f\& 10™ Ciy. CoA DC(,\S\OV\

E. RES JUDICATA

CovxCe\PV\\vwg pejrﬁr\ov\evxs Ihd%‘achvc; Assistance. of Counse) or
Prosecutorial Misconduct Clams , res Judicata prevents the, ReSpDv\demL
{rom Yebv&mg ( Uhdex res yudicato | o final Judaement on the vac,m*rs

ot on O\d\ovx prec ludes e porhies or thear privies from relitiopting 1ssues

thot were or ool Wave, been ‘Po\\saa\ m that O\GrmV\ ") Allen v. McCurry,
1. |




449 US. 90,94 (19%0). | |
State court vecord (Appendix .M ) wil reveol that |

pcmimmr'.s 31_@ (b) Application Yo Reopen ( wkich is Hhe first dance. e, o |

State ad Yo vebut petitioners claims ) e Stoke was silent 4o the, |

WENTS OF The Claims, and, only aséer¥e.a\ Tha o'mc;s Yes guo\'@co&-o{ |
hcmﬂ'\vwg app\ie_d becavse pekitioner d‘\d Not vanse Jf\/\t clams m his divect
appeal . State coort v‘ec.mrb\ (Appendix C ) will also veveal that the
Court rendered a tinal Judgment on the merits n the wentioned.

- précee,o\'mg.' |

- Res Judi caﬁfq now bars the, Re,,spond\‘e,vﬁ' Hrom IV
ooawnsY Pe’d%iomr\’s Prosecstorial Miscondock cloim or s Ineffective

Assistonce o Counsel clam .

F. QUESTION OF NATIONAL IMPORTANCE |

| Pe)éﬁ'mvxer will Fiesh Sjva*r@ Yot QUESTION (1)‘)—\%&' petitioner '.
pre,sev\%s Yo Hhis Honorable Court hag vt heen o\mware,d VIO Gy
published opinions. The closest application exist in United States v. Rojas-
Cowrrems,mw U.S. 231,237 (1985 )y wheve dhis Court Aeﬂ'crm'w\dw
thot the offense date chanoe (Dec. 17, 1481 ") 4 (" Dec, 7, 1981") via
Superseding Wwdichment did ok prejodice the delendent, thouoh the
question at hand was if o S\)pe.vsa)'mg Wndickment activates e 30 doy |

a0.




RiatA p\’tpe,m*riom profections of 3161 (£)(2), Without an onswer Yo
pe}\jnov\efs ({/uw‘rmm by this Courts discretionary powers, pﬁhhomws

similarly Situated will hove vio divect apounds for Vindication Yrrough
U.S. Sgpreme, Courk athority , On Yot Co@%r&S%; proseCutors Wil hove,
Yo 5™ gnd. 10 Amendwment riglets Yo Due Process, and the 6™

Amendment . vight o the Nature, and Couse, of an offense useless. As a result,

 odirest proseculmrs can ond will use unc%h\@a\ untair Hriol stratesies
ot will obliterare on accuseds defence . For example, one could \o&
avrested atter beina suspect 4o o Fist Fight that occored . The prosecutor
could vedieve this nformation , but though “bad —?Qi‘“\n decide, to Seek
an indichment chowgno Agarovated Assolt, I¥ the, Wndickment is obtaned
o\ +\f\t‘ accused 15 notitied Yo on Aggv”m\}mked&- Assult chavge (i which the |
police \re,por‘r.wou\o‘\v vindicate hiw ), 4he prosecotor coold simply Seek a
superseding, dickment charging an Assult offence that s com\s%\y{{-
with the pelice report, two days before “W'\a Tn this stuedion (os |
n Pef%*‘ohﬁ\”s) Yre accoseds defense would Be Shattered W o womner

| w\nwe any lavxﬁJr\(\ ot covwlnv\ue,vwce, Cov o\ noY Wipa\\r ¢

5+m¥e«3\t5 as the wekioned will be Supported by §E+§hg)s -

}o ench decision W petitioners case , wheve the coorts rulings

imply Yok grand yury CONCUPTEnCe COTES ony prejodice. CO\USCG}\'by_

1.



changes of original Charges via Superseding indictment. Qutside of
vordable \ssues’| and per se vio lations | Prejudice s the chief

de)rermmmg foctor n every re,\/e,%ah\a evror n O\YV\eY‘\QCLv\

Junspmdcnce- Though pettioner hos assected, and demonshrated

50b stantial ! prejudice in every p\focee o\mg Fhus Fav ) the Coorts
ho\vc, refused a determination of pv&dud\cm or Yo even vtilize
the term. . |

| Peﬁﬂoher ﬂ\oroughly Uhéﬁars%ands ~'H'\Ox% any form of
kevexsa\ oy A\SW\\SSO\\ ot indictment by reason o? Prosecu’mmal
Misconduct 1 not Tovovable, by any Court, and such Savxc*eon |
s reserved for very imited and ﬂx*rcme, Cu‘cwv\sjmnces .
Um’red States v. McCord, 509 F. 24 35‘-! 1350(DC. Cir, 1974), Peditionexr argues that
his 18s0eS are e,x’rmorckmwy omo\ Con not be wrw\ by any essé,r

sanc’non (see Appav\duxl Memorandum' pg. 57- -34). This. pleadev* Lrges thig

Court 4o ehforc€ Proper proseclorial Standards by executing it

own O\ISCY\ﬁ‘hOYM\Y‘y poweys , ond Sy\qu +hf/ ‘PO\C% 'H\O‘\* Hl‘ ‘\H’\ES COUY"‘!‘
~agrees with petitioner, aremand o o inferior court who was silent o

PY@L}V(AIC-,Q‘WOU’O‘. resemble throwing pe’rmcnw bO\C‘.k-‘m-*O the lions den.

The. inJreg\r'Hry of Ohios and e United State's

.




tribunals will be abolished it such ideoloay as the 61 Cir. Appm\s
Court Decision or the lower courts decisions are adopted.

With the ypmost respect o each seat, pefitioner reminds

this Honorable Court that this is not o case of innocents or quilt,

boF o case of procedual 1ssues which rendered o Trial untoor
Petitioner prays that upholding impartial ‘trials are the greater

consernn.
CONCLUSION
| The, paﬁ’rion for o writ of Certiorari should be gmn‘red.

Respectfully submitted,
JELANI WALKER # 729- 780

: Prof 58‘
/ /32020
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