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QUESTIONS PRESENTED

1. Whether reasonable jurists could debate that the District Court's limitation on the cross-
examination of the prosecutor about objections to the use of his peremptory strikes in
other cases with respect to the Batson claim was a defect in the integrity of the federal

habeas corpus proceedings?

2. Whether reasonable jurists could debate that Petitioner's Motion for Relief From
Judgment, pursuant to Federal Rule of Civil Procedure 60(b)(6), was a "true Rule 60(b)

motion" and filed in a reasonable time?

3. Whether Petitioner was entitled to the appointment of counsel, pursuant to 18 U.S.C.

Section 3006A, under the specific circumstances of this case?
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[ 1 All parties appear in the caption of the case on the cover page.

[X] All parties do not appear in the caption of the case on the cover page. A list of

all parties to the proceeding in the court whose judgment is the subject of this
petition is as follows:

Philadelphia District of Attorney's Office;
Commonuwealth of Pennsylvaniaj;

Superintendent Rockview SCI, Respondents.
Craig Saunders, Petitioner.
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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

[A For cases from federal courts:

The opinion of the United States court of appeals appears at Appendix A

the petition and is

to

[ ] reported at - ' ; Or,
[ ] has been designated for publication but is not yet reported; or,
[X] is unpublished.

The opinion of the United States district court appears at Appendix B to
the petition and is _

[ ] reported at ; Or,
[ ] has been designated for publication but is not yet reported; or,
. [X] is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

A reported at ; or,
' [ ] has been designated for publication but is not yet reported; or,
[ 1 is unpublished.

The opinion of the - court
appears at Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ 1 is unpublished. '




JURISDICTION

[X] For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was April 29, 2020

[ X No petition for rehearing was timely filed in my case.

[ 1 A timely petition for rehearing was denied by the United States Court of
~ Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).



CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

In all criminal prosebutions, the accused shall énjoy the right
to a speedy and public trial, by an iﬁpartial jury of the State and
distficf uhefein the crime sHallvhave been committed; which district
shall have been previously ascertained by law, and‘to be informed of
tﬁe nature and cause of the accusatidn; to be confronted with the
witnesses against him} to have compulsory process for obtaihing |
defense.

UNITED STATES CDNSTITUTIUN, Amendment VI -

All persons born or naturalized in the United States and subject
to the jurisdictidn thereof, are citizens of the United States and of
the State wherein they reside. No State shall make or enforce any lau
which shall abridge the privileges or immunities of citizens of the
United States; nor shéil any State depriQe any person of life,
liberty, or property, without duse proéess of law; nor deny fo any
'pgrson within its jurisdiction the equal protection of the laus.

UNITED STATES CUNSTITUTIdN, Amendment XIV, Section 1



Grounds for relief from a Fipal Judgment, Order, or Proceeding.
On motion and just terms, the court may.relieve a party or its leggl
representgtive from a final judgment, order, or procéeding for the
following reasons:
* * *
(6) any other reason that justifies relief.

Federal Rule of Civil Procedure 60(b)(6)

(1) Unless a circuit justice or judge issues a certificate of
appealability, én appeal may not be taken to the court of appeals
from-

(A) the final order in a habeas corpus proceeding in which the
deténtion complained of arises out of procéss issued by a State court;
. : o - :

(B) the Finai order ih.a proceedihg under section 2255.

(2) A certificate of appealability may issue under paragraph (1)
only.if the aﬁplicant Has médeAa.éugéﬁanfial éhoﬁing of the denial of
a constitutional right.

28 U.S.C. § 2253(¢c)



STATEMENT OF THE CASE

A. Trial court broceedings

Saunders was convicted of one-'count of conspiraéy to commit
escape in Philadelphia, Pennsylvania. He was tried before Judge Rense
Carduell Hughes. During jury selection, the Commonwealth and the
aefénse sach had nine peremptory strikes. Out of fhe initial forty-
person venire, fifteen were stricken for cause. Thirteen out of the
remaining twenty-five potential jurors were African-~American udmen.
The prosecutor used the first eight o% his nine peremptory strikes to
remove Africaﬁ-American women. Defense 60unsel objected, pursuant to
Batson v. Kentucky, '476 u.s. 79, 106 S.Ct. 1712 (1986). There is
substantiai uncertainty regardiné uhaf oécurred aFfer the objection.
The transcripts states‘"(off the fecord)."bN.T. 9/9/2004, p. 162.

Once backlon record,»Judge Hughes revieued‘thé race and gender of
the jurérSvthat had been accepted and each stricken juror. At this
poeint, ten Jjurors had been selécted: four African-American women,
three white women, two African-American men, and one white man. The
defendants had struck one white female, oné African-American female,
and five white males. The prosecutor had uéed every one his strikes
thus far to strike African-American women. N.T. 9/9/2004, pp. 164-65.
Judge Hughes said éhe observed "what appearsd to be ﬁatterns_by both
the defense and the Commonwealth" regarding the rabial composition of
the jurors struck. Judgé Hughes then told‘defeﬁse counsel "lst me know
how you wish to proceed."” id. at 165. Defense counsel fhen restated
his objection, noting that "[a]ll of the Commonwealth's strikes have
been Black females." Id. The following then‘occurred on the record:
COURT: [Y]Jou do wunderstand that you cannot make out a Batson

[challenge] if there are four African American women an the
panel. And that is the dominant racial demographic on the



panel....

DEFENSE: We can't conclude by the utilization of all the strikes
against Black females that the Commonwealth is engaglng in
neutral methodology[?] :

COURT: I think that you cannot conclude that, counsel. If there was no
African American females seated on this panel, you can
rightfully say the Commonwealth has .stricken a particular
class. But given that there have besn four African American
females that the Commonuealth has agreed to place on the panel,
and at least one other African American female the Commonuealth
‘desires who was stricken by the Defense.

Aeccordingly, this panel is [in]sufficient only as it relates
to the Caucasian males, and [those] strikes have been exercised
by the defense. So at this point, I cannot deem that you have

" made out a Batson claim. The Commonwealth is not required to
respond, but your objection is noted for the record.
And the statistics are .preserved, ... given that a Batsaon
challenge has been made. These sheets - my sheets, which are
~the controlling sheets, will not be destroyed. They will in
fact be an exhibit in the quarter sessions file and sealed....
they will be sealed for subsequent appellate revisw, should
“that be necessary. We're all.clear gentlemen?

MR. BERADINELLI: Yes.'
'MR. SERVER: Yes.

MR. HARRISON: Yes. -

MR. NICHOLSON: Yes.

COURT: Anybody else need me to say anythlng to preserve the record?
MR. SERVER: We all join.

COURT: I but this issue is preserved for the future (sic).
N.T. 9/9/2004, pp. 166-168 (emphasis added).

The prosecutor nsver stated the basis for his strikes on the
record.‘befense counsel did nat réduest any further rulings on the
Batson claih.

B. Direct Revieu

Saunders abbealed ta thé Supérior Couft of Pennsylvania, raising
the - Batson claim. Judge Hughes ~issued an opinion, pursuvant to
Pa.R.App.P. 1925(a), stating her rationale for rejecting the claim.

Judge Hughes stated:



The Commonwealth did strike eight (8) African American females
during the voir dire process and provided a race neutral basis
for each strike. The Commonuealth's position was further
supported by the fact that of the ten jurors, four (4) uere
African American females. These four were the dominant race and
gender of the panel. Given that African American females
comprised the majority group on the panel and each strike
exercised by the Commonuwealth was race neutral, the appellant has
no viable claim of purposeful discrimination. Appellant's Batson
challenge fails as he cannot make out a prima facie case showing
that the circumstances created an inference that the prosecutor
struck one or more prospective jurors on the basis of race.
Commonwealth v. Saunders, 946 A.2d 776, 783-784 (Pa. Super. 2008)
(emphasis added).

The Superior Court affirmed the conviction and ignored the fact
that it is prohibited from considering facts that do not appear in the
record. Commonwealth v. Saunders, 782-784. The Superior Court never
stated which of the three steps of the Batson analysisvthe trial codrt
reached. Id. at 782-784. Saunders filed a petition for allowance of
appeal ¢to the Pennsylvahia Supreme‘ Court, which was denied. See
Commonwealth v. Saunders, 958 A.2d 1047 (Pa. 2008).

C. Habeas Corpus Proceedings

On May 4, 2009, Saunders filed a Federal Habeas Corpus Petition,
in which the Batson claim was raised again. The Magistrate Judge
appointed counsel and held an evidentiary hearing to develop a record
regarding that claim. The prosecutor, James Beradinelli, was the only
person to testify at the hearing. Pursuant to ‘28 U.S.C. § 2245, Judge
Hughes submitted a certificate setting forth her wversion, . or
recollection,v of the facts leading to her decision on the Batson
claim. After the evidentiary hearing: the Magistrate Judge issuéd a
Report and Recommendation ('R&R'). He concluded that Judge Hughes had
given inconsistent reasons for rejecting the Batson claim and rejected

the § 2245 Certificate. fhe Magistrate Judge also concluded that the

state court decisions ue?e contrary to clearly established Supreme -



Court precedent, pursuant to 28 U.S.C. § 2254(d)(1). Conducting de
novo review of the Batson claim, the Magistrate Judge determined that
there was no evidence in the record that the prosecutor engaged in
race- or gender-based discrimination with his peremptory strikes.

The District Judge rejected the conclusion that the § 2245
Certificate should be rejected. Reviewing the Batson claim de novo,
and also giving credit to the § 2245 Certificate, the District Judge,
held that the prosecutor did not discriminate with his peremptory
strikes. The District Coﬁrt granted a certificate of appealability
('COA') on the Batson claim to address the questions of hou' much
deference was owed to the trial judge's § 2245 Certificate and whether
the prosecutor exercised his strikes in a discriminatory manner. See
APPENDIX C.

On appeél fo thé Third Circuit Couft of Apﬁeals, the judgment of
the District Court was affirmed. The Third Circuit did not resolve the
underlying questions regarding the § 2245 Certificate and the
inconsistencies in the record because they were held ndt to be
"outéome—determinative." It was heldvthét Saunders failed to satisfy
the burden of showing purposeful discfimination. See APPENDIX D.

On Octocber 9, 2019, Saunders filed a .Motion for Relief From
Judgment, pursuant to Federal Rule of Civil Proéedure 60(b)(6) ('Rule
60(b) Motion'). Saunders also fequested the Court to appointment
counsel. On December 4, 2019, the Districﬁ Courtldenied the Rule 60(b)
Motion. Saunders never reééived a copy of the December 4, 2019 Order.
Despite several requests for a copy of the Order, Saunders has been
unable to obtain a copy of it; Ses APPENDIX A.‘

Saunders filed an application for a COA in Third Circuit and he

filed motion for appointment of counsel. 0On April 29, 2020, the



application for a COA and the motion for appointment of counsel uwere
denied. The Court held that:

To the extent that Appellant's motion was a true Rule 60(b)
motion attacking a defect in his proceedings, ... it was not
filed within a "reasonable time[.]" ... To the extent that
Appellant sought to relitigate the District Court's previous
resolution of his Batson claim, the motion was an unauthorized
second or successive .habeas petition that the District Court
lacked jurisdiction to entertain.... Additionally, Appellant's
request for appointment of counsel is denied....
April 29, 2020 Order. See APPENDIX B.

Saunders files this Petition for Urit of Certiorari réquesting

that the Order of the Third ‘Circuit Court of Appeals be vacated and

the case remanded.



REASONS FOR GRANTING THE PETITION

A. REASONABLE JURISTS COULD DEBATE WHETHER THE DISTRICT COURT'S LIMITATION ON THE
CROSS-EXAMINATION OF THE PROSECUTOR ABOUT OBJECTIONS TO THE USE OF HIS PEREMPTORY

STRIKES IN OTHER CASES WITH RESPECT TO THE BATSON CLAIM WAS A DEFECT IN THE INTEGRITY
OF THE FEDERAL HABEAS CORPUS PROCEEDINGS

Saunders filed a Motion for Relief From'judgment, pursuant to
Fed.R.Civ.P. 60(b)(6). He sought relief from the Order of the United
States District Court's 1limiting the cross~examination of the
prosecutor during an evidentiary hearing on the merits of the Batson
claim. Saunders asserfed that the limitation on the cross-examination
was a "defect in the integrity of the federal habeas proceedings."
Gonzalez v. Croshy, 545 U.S. 524, 125 S.Ct. 2641, 2649 (2005).
Saunders had made a “substéntial showing bf thé denial of a
constitutional right[,]" Qith respéct to the underlying Batson claim.
28 U.S.C. § 2253(c). It is worthy of consideration in this regard that
Saunders hadvpreviously been granted a COA on the mepits of the Batson
claim during the initial Habeas Corpus proceeding; See APPENDIX C:
Saunders v. Tennis; ‘et al., 2011 VU.S. Dist. LEXIS - 57328*%67-68.
Reasonable jurists could debate whether the District Court's
limitatidn on thé crosé-examination of the prosecutor about objections
to the use of his psremptory strikes.in 6ther bases to discriminate on
the basis of race, or gender, was a defect in the integrity of the
federal habeas corpus proceedings. Miller-El v. Cockrell, 537 U.S.
322, 123 S.Ct. 1029, 1039 (2003). The Third Circuit Court of Appeals
denied the Application for a COA. - o \ | |

'Rule 60(b)(6) "vests;pouer in.cdurts adequate to enable them to
vacate judgments uheneveﬁ such action 1is appropriate is accomplish

justice." Klapprott v. United States, 335 U.S. 601, 614-615, 69 S.Ct.

10
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384 (1949). Rule 60(b) cannot be wused to circumvent AEDPA's
restrictions against second or successive habeas corpus petitions. See
Gonzalez v. Crosby, at 2646. "[W]hen a Rule 60(b) motion attacks, not
the substance but some defect in the integrity of the federal habeas
proceedings[,]" it is not considered a second or successive habeas
corpus petition and a court may consider whether relief under Rule
60(b) is due. Id. at 2648. "Rule 60(b) has an unquestionably valid
role to play in habeas cases." Id. at 2649. The Third Circuit has
"long employed a flexible, multifactor approach to. Rule 60(b)(6)
motions ... that takes into account éll the particulars of a movant's
case.”" Cox v. Horn, 757 F.3d 113, 122 (3d Cir. 2014). "The fundamental
point of 60(b) is that it.provides a Qrand reservoir of equitable
power to do.justice in a partiéuiaf case." Id. While Rule 6ﬁ(b)(6) "is
not subject to an explicit time limit, ... & claimant must establish
exceptional circﬁmstahbes justifying the delay for filing under Rule
60(b)(6).f In re Diet Drugs Prod. Liab. Litig., 383‘Fed. Appx. 242,
246 (3d Cir. 2010) (citation dmitted). |
Saunders uaé convicted of 6ne ﬁouht. of‘.conspiracy to commit
escape in Philadelphia, ‘Pennsyivania. Séunders was triéd before a
jury, .along uith. tuo codefendants. During jﬁry selection, the
Commonwealth and the defense each had nihe peremptory strikes. Qut of
the initial forty-person venire, fifteen were stricken for cause.
Thirteen out of the remaining tuenty—five' poten£131 jurors were
AFrican-American Qomen.: The ‘prosecutﬁr Qsed eight .consecutivé
peremptory strikes to remove African-American women. Defense counssl
objected, pursuant to Batson v. Kentucky, 476 U.S. 79, 106 S.Ct. 1712
(1986). The trial court held that the defense could not "make out" a

Batson challenge. The Superior Court of Pennsylvania upheld the

11



judgment of the trial court. The Supreme Court of Pennsylvania denied
Saunders's petition for allowance of appeal. |

AFDn May 4, QDOQ, Sadnders filed a Féderal Habééé Corﬁﬁs Pefition,
in which tHe.Batson claim was raised agéin.-Magistrate Judge Timothy‘
Ride‘ granted Sauhders's request for an evidentiary hearing and
appointed counsel. Pursuant to.éB U.S.C. § 2245, the trial judge Renee
Carduell Hughes éubmitted a cerfificate.setting forth her version, or
recollection, of the facts 1leading to her decision on the Batson
claim. The prdsecutor, James Beradinelli, was the only person to
testify at ths hearing.

During the Septemﬁer 8, 2010 evidentiary hearing; Magistrate
Judge ‘Ribe limitéd the scdba >0F' cfoéé—examihéfidn of Béradinelli.
Saundefs's-attorney had asked Beradinelli had often he had beeﬁ the
subject of a Batson chalienge.rThé Commonwealth objected and counsel
explained vthe line of dueétioning wvas ‘relevant to (1) test the
CrEBibilityvoF Baradinelli; and:(é) as eﬁidence of Beradinelli's state
of mind. The Magisfrate éudge sustained fhe objédtion on grounds DF
relsvance, ﬁotiné the ge&eral uhderéﬁéndihg amongst "evefyone in the -
room ... that Batson chailenges Fréquéntl& aré raised at trial." See
'APPENDIX C: Saunders v. Tennis, et al., 2011 U.S. Dist. LEXIS
57328%57-57. L |

Séunders-assefts th;t this rdling uééi"ciéafly erroneous or is
contréry to law." 28 U.S.C. § 636(b)(1)(A); Fed.R.Civ.P. 72(a). The
Magistfate.audge was éssentiaily quéstioﬁ;ng the legitimacy of Batson
claimé raised by attornéys simply becéase they wuwere "Ffequently"
raised.‘This presumption tﬁat attorneys will Frequently raise baseless
Batson claims is itself baseleés -- it was not supported by any

evidence. As explained below, prosecutors in Philadelphia have a

12
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history of engaging in racial discrimination‘duning jury selection.
Therefore, the frequent Batson challenges vere not without good cause.

Secondly, and most importantly, the Magistrate 3udge's ruling is
contrary to Batson and its progeny. Historical evidence of a
prosecutor engaging in racial, or <gender, discrimination with
peremptory strikes is relevant. As this Court recently noted: "Our
precedents allow criminal defendants raising Batson Vchallenges ‘to
present a variety of evidence to support a claim that a prosecutor's:
peremptory strikes were '‘made on the basis of race." Flowers v.
Mississippi, 588 U.S. s 139 S.Ct. 2228, slip. op. at 16 (2019).
This Court explained that in Swain v. Alabamé, 380 U.S. 202 (1965), it - -
held that:

‘a defendant may prove racial discrimination by establishing a

historical pattern of racial &exclusien of jurors in the

jurisdiction in question. Indeed, under Swain, that was the only
way that a defendant could make out a claim that the Stats
~discriminated on the basis of race in the use of peremptory
challenges.... [H]lowever, Batson did not preclude defendants from
still using the same kinds of historical evidence that Swain had
allowed defendants to wuse to support a claim of racial
discrimination.... Most importantly for present purposes, after

Batson, the trial judge may still consider historical evidence of

" the State's discriminatory peremptory strikes from past trials in
the jurisdiction, just as Swain had allowed. After Batson, the
defendant may still cast Swain's "wide net" to gather

"'relevant'" evidence.... A defendant may rely on "all relevant

circumstances." Batson, 476 U.S., at 96-97.

Flowers v. Mississippi, at 19-20 (citation omitted).

Thus, whether Beradinelli had been the subject of Batson
challenges in the past was relévant._ Counsel should have been
permitted to present historical evidence of Beradinelli's
discriminatory peremptory strikes | in past trials. Counsel's
questioning was designed to cast a "wide net" to gather such relevant

evidence. However, the Nagistrate,Jﬁdgé limited the croés—examination

apparently because he questioned the legitimacy of frequent Batson

13



claims. Despite the "substantial discretion' given to trial judges to
exclude evidence pursuant to Fed.R.Evid. 403, the Magistrate Judge's
1imi£ation oF counsel's 6ross—examihation”uas.“clearly grronesous" and
"contrary to law." 28 U.S.C. § 636(b)(1)(A); Fed.R.Civ.P. 72(a).

In light of Flowers v. Mississippi, not only.mas Beradinelli's
history of being subject to Batson challenges relevant, a historical
analysis of Philadelphia's record of racial discrimination during jury
- selection was relevant. Thevjurisdicﬁion has a long history of racial
discrimination:

In 1997, [A.D.A.] Jack McMahon ... Wwon the Republican nomination

to challenge incumbent District Attorney Lynne Abraham. 0On March

31, 1997, eleven days after the primary . election, Abraham

released a videotape from-the 1late 1980s which showed McMahon

giving a training session on jury selection to other prosecutors

in the District Attorney's Office. In the tape, McMahon makes a

number of highly inflammatory comments implying that he regularly

seeks to kesp qualified African-Americans from serving on juries.
Wilson v. Beard, 426 F.3d 653, 656 (3d Cir. 2005)

McMahon explained to the prosecutors in the training session that
it was "ridiculous" to belisve that the pufpose.of jury selection was
to get a "competent, fair, and impaftial jury." Id. He went on to
"discuss certain categories of people that he beliesved did not make
good jurors([,]" which included social workers. Id. at 657. McMahon
élsdléaid ‘that "Older black women, ... when you have like a black
defendant who's a young boy and they can identify as his, you know =
" -motherly type thing," wduld not make good jurors. Id. McMahon also
said to avoid young, black uomén, explaining:

... young black women, are very bad. There's an antagonism. I

guess maybe because they're downtrodden on two respects, they got

two minorities, they're women and they're and blacks, soc they're
downtrodden in two areas.... And so younger black women are

difficult, I've found. : .

Id.

While the record does not establish that Beradinelli was applying

14



McMahon's ideas about picking a jury, it certainly bears a remarkable
similarity. Beradinelli struck eight Black women and was against
having social workers on the jury. See Saunders v. Tennis, et al.,
2011 U.S. Dist. LEXIS 57328*%21. This jury selection strategy uwas
vtilized in a trial in which three, relatively young, Black men were
on trial.

Furthermore, the practice of racial discrimination did not begin
or end with McMahon. McMahon was an assistant district attorney under
Lynne Abraham. The practice was articulated in other training sessions
as well, during the time that Abraham was District Attorney. As wuwas
reported at the time, Abraham

knew full well that McMahon had actually articulated a rather

tame version of what has long been the practice of her office.

That very uwsek, two of her prosecutors used every aone of their

peremptory challenges to strike African-Americans from juries.

Although she sought to portray McMahon as a ‘'rogue” whose

sweeping generalizations about black people are "invidiously

discriminating," some of her top aides have expressed strikingly
similar thoughts about jury selection. The chief of her economic
crimes unit, for example, told a training session in 1990 that
the ideal jury consists of 12 "Archie Bunkers.!" But most of all,

Abraham knew that she herself is on record as a trial judge

treating the U.S. Supreme Court's Batson ruling ... with utter

disdain. She has also employed racial sterectypes far morse
sweeping and invidious than anything McMahon said.
Loren Feldman, "I, the Jury," Philadelphia Magazine, p. 21 (June 1997)

Abraham was the District Attorney of Philadelphia in 2004 uwhen
Saunders went to trial :and such préctices would have influenced
‘Beradinelli. However, counsel was denied the opportunity to eiicit any
gvidence about such historical patterns of discrimination. The
"Magistrate Judge's ruling was contrary to Supreme Court precedent that
holds that historical patterns of aiscrimination are admissible, which -
was made abundantly clear in Flowers v. Mississippi, supra. A

historical pattern of racial discrimination does exist in

Philadelphia, such evidence was relevant, and was admissible.

15



In this regard, the evidentiary hearing and factual record upon
which the Magistrate Judge, District Court, and Court of Appeals based
their decisions was defective and insufficient. Because of the error
in 1limiting the evidence at the evidentiary hearing, this claim
amounts to an attack, "not on the substancs of the federal court's
resolution of a claim on the merits, but some defect in the integrity
of the federal habeas proceedings." Gonzalez v. Crosby, at 2648. As
this Court has made clear:

BDiscrimination on the basis of race, odious in all aspects, is
especially pernicious in the administration of justice.... It
thus injures .not just the defendant, but the 1law as an
institution, ... the community at large, and ... the democractic
ideal reflected in the processes of our courts.... Such concerns
are precisely among those we have identified as supporting relief
: under Rule 60(b)(6).

Buck v. Davis, 580 U.S. , 137 S.Ct. 759, .778 (2017) (citations. &
internal quotations omittéﬁjﬁ

Saunders asserts that reasonable jurists could debate uhetﬁer
"the 4issues presented Qere adequate to deservé encoufagement to
proceed further." Miller-El v. Cockrell, at 1039,

The COA determination under § 2253(c) requires an overview of the

claims im the habeas petition and a general assessment of their

" merits.... This threshold inquiry does not reguire full
consideration of the factual or legal bases adduced in support of
the claims. In fact the state forbids it. When a court of appeals
sidesteps this process by first deciding the merits of an appeal,
and then justifying its denial of a COA based on its adjudication
of the actual merits, it is in essence deciding an appeal without
jurisdiction.
Id. (citations & internal quotations omitted).

The dismissal of a Rule 60(b) motion is reviewed for abuse of
discretion. See Cox v. Horn, 757 F.3d 113, 118 (3d Cir. 2014); Buck v.
Davis, at 777. Therefore; the COA question is "whether a reasonable
~jurist could conclude that the District Court abused its discretion in

declining to reopen the judgment." Buck v. Davis, supra. Saunders

asserts that reasonable juriéts could conclude that the District Court

3
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abused its discretion in failing to reopen the judgment. As previously
noted, Saunders had previously beeh granted a COA on the merifs of
this ciaim. Cbnsidering thét Saunderé was attacking a "defect in the
integrity" of the evidentiary heafing, and he already made a
"substantial showing of the denial of a constitutional right[,]"
reasonable jurists could conclude the District Court abused 1its

discretion.
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B. REASONABLE JURISTS COULD DEBATE THAT PETITIONER'S MOTION FOR RELIEF FROM
JUDGMENT, PURSUANT TO FEDERAL RULE OF CIVIL PROCEDURE 60(b)(6), WAS A "TRUE RULE 60(b)
‘MOTION" AND FILED IN A REASONABLE TIME

As previously noted, "Rule 60(b) has an unquestionably valid role
to play in habeas cases." Gonzalez v. Crosby, at 2649} Thié Court has
made clear that Rule 60(b)(6) "vests power in courts adequaté to
enable them to vacate judgments whenever such action is appropriate to
accomplish justice." Klapprott v. United State, supfa. "[W]hen a Rule
60(b) motion attacks, not the substance of the federal court's
resolution of a claim on fhe mefits, but some defect in the integrity
of the federal habeas proceedings[,]" it is not considered a second or
successive habeas corpus petition énd a court may consider whether
relief under Rule 6D(b) is due. GonzalezAv. Crosby, at 2068. While
Rule 60(b)(6) "is not subject te an explicit time 1limit, ... a
claimant must establish exceptional circumstances justifying the delay
for filing under Rule 60(b)(6)." In re Diet Drugs Prod. Liab. Litig.,
supra.

Without explicitly stating its holding, it appears that the Third
Circuit held that Saunders Rule 60(b) Motion was not a "true Rule
60(b) motion." The Court stated that:

To the extent that Appellant's motion was a true Rule 60(b)

motion attacking a defect in the his proceedings, ... it was not

filed within a ‘'"reasonable time[.]" ... To the extent that

Appellant sought to relitigate the District Court's previous

resolution of his Batson claim, the motion was an unauthorized

second or successive habeas petition that the District Court
lacked jurisdiction to enteraln.

APPENDIX B.
Saunders asserts that this Cdurt set the standard for what

constitutes a "true Rule 60(b) motion" in Gonzalez v. Crosby, in which

it held that "a Rule 60(b) motion attacks, not the substance of the
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federal court's resolution of a claim on the merits, but some defect
in the integrity of the federal habeas proceedings.”" Id. at 2648.
Saunders's Rule 60(b) Motion attacked a defect in the integrity of the
federal habeas corpus proceedings; specifically, the evidence admitted
during the evidentiary hearing. The only relief Saunders would have
obtained had the judgment.baen reopened would have been an opportunity
to present additional evidence in support of his claim, such as a
historical pattern of discrimination by the prosecutor and in
Philadelphia. This was not an attack on the District Court's
"resolution of a claim on the ﬁarits[.j" Id.

The Third Circuit Court of Ahpeals held that Saunders uas urong'
For.seeking to "relitigatebthe District Court's previous resoluﬁion of
his Batson claim, thg motion was an unauthorized secohd 6r successive
habeas petition that the District .Court lacked jurisdiction to
entertain.”" APPENDIX B.. Houwever, ‘Saunders was expressly prohibited
from filing a second or successive habeas corpus application to sesk
review of a claim presented in his initial habeas corpus petition. "A
claim presented in a second or successive habeas corpusvapplication
under section 2254 that was presented in a prior application shall be
dismissed." 28 U.S.C. § 2244(b)(1) (emphasis added).

In this sense, Saunders's Rule 60(b) Motion was indeed a "true
Rule 60(b) motion." At the least, reasonable jurists could. debéte
whether the Rule 60(b) Motion was a "true Rule 60(b) motion."

Saunders filed his Rule 60(b) Motion on October 9, 2019; it was
deposited'in‘the prison mailbox on October 4, 2019. The Motion uwas
filed 110 days after tﬁe decision in Flowers v. Mississippi was
published. In Cox v. Horn, a petifioner filed a Rule 60(b)(6) motion

based on a new decision of this Court. Id. at 115-116. The Third
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Circuit noted that
one of the critical factors in the eguitable and case-dependent
nature of the 60(b)(6) analysis on which we now embark is whether
the 60(b)(6) motion under review was brought within a reasonable
time of the [Supreme Court] decision. See Fed.R.Civ.P. 60(c)(1).
It is not disputed that the timing of the 60(b)(6) motion before
us -~ filed, as it was, roughly ninety days after [the Suprems
Court decision] - is closs enough to the decision to be deemed
reasonable.

Id.

Saunders asserts that if ninety days was deemed a "reasonable time"

for filing a 60(b)(6) motion, reasonable jurists could, at least,

debate whether 110 days was a reasonable time in this case, pursuant

to Fed.R.Civ.P. 60(b)(6).

Finally, it is debatable whethser Saunders needed a COA to appeal
the‘denial of his Rule 60(b) Motion. See Buck v. Davis, at 772 n. *.
After all, the denial of a‘Rule 60(b) motion does not "arise out of

process issued by a Statevcourt[.]" 28 U.S.C. § 2253.
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C. PETITIONER WAS ENTITLED TO THE APPOINTMENT OF COUNSEL, PURSUANT TO 18 U.S.C. SECTION
3006A, UNDER THE SPECIFIC CIRCUMSTANCES OF THIS CASE

In Saunders's initial Rule 60(b) Motion, he requested the
District Court to appoint counsel. Saunders explained that he was in
custody in the Pennsylvania Department‘of Correction ('PADOC'), with
iimited space in a prison cell. The PADOC has a policy limiting the
amount.of property prisoneré are allowed to maintain in the cell.
Therefore, sincé these broceedings had béen blosed for several years,
Saunderé had sent all of‘ tﬁe trénscfipfs and other records home.
Furthermore, the PADOC had enacted new mail policies that made it
impossible for Saundérs to have the voluminous recdfds mailed back
into the prison. x.

Under the circﬁmstances, Saunders hrepéred his Rule 60(b) Motion
based on vhis memory and thé pUblishedr opinions available on the
computers in the hriéon law library. Saunders requestéd that the
District Court appoint counsel to assist him in develdping the facts
in support of his claims for relief, including the historical evidencé
of racial discrimination in Philadelphia. Because Saunders has been
uﬁable fo obfain.a copy bF'the District Court's Order, he does not
know the rationale for dénying his reqﬁest Forbthe appointment of
counsel. See APPENDIX A.

' Before filing an Application for a‘CDA in the Third Circuit Coﬁrt
of Appeals,  Saunders filed an Applicaﬁion for the Appointment of
Counsel, pursuant to 18 U.S.C. § 3006A. Saunders again explained that
due to the limitation on the amount of property prisoners are allowed
to maintain in the cell.ahd the inability to have the documents mailed
back into the prison, he did not have access to the transcripts and

other records of this case. The Application for the Appointment of
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Counsel was deferred to the panel that would rule on the Application
for a COA.

Saunders requested that the Third Circuit appoint counsel to
représent him in the pfoceeding. In the alternative, Saunders
requested that the Court appoint counsel only to obtain the necessary
documents and provide them to Saunders. Only a licensed attorney would
have been able to obtain éuch documents and mail them to the prison.

The Tﬁird Circuit denied the request for appointment of counsel,
bursuant to Tabron v. Grace, 6 F.3d 147, 155 (3d Cir. 1993). See
APPENDIX B. Saunders asserts that the District Court's and the Third
Circuit's'decision to deny the éppoihtment oFVcdunsel uaé érroneous
and aﬁ abuse of discreﬁibn.l o

First, the Third Circuit opinion in Tabron v. Grace is construing
26 U.S.C. § 1915(d) in a § 1983 civil suit. See Id. at 154-156.
Saunders réquested counse; pursuant to”18 U.S;C. § 3006A in relation
to federal habeas corpus proceedings.“

However, even under tﬁe "criteria For-ascertainihg the "specialr
circumstances" under which counsel may be appointed for an indigent
litigant in a civil cass[,]" Sauhdexs goﬁld have been entitled to the
appointment of counsel. Id. at 155. The first consideration is uhether
the claims have merit. Séunders.assefts that the arguments set Fortﬁ
in the proceeding tuo sec£ions dehqnstrate that the claims have "somé
merit in fact and lauw." id. (éitationv& internal quotation omitted).
The Third Circuit held thét thé "nlaintiff's ability to present his or
hér case is, of course, a significént factor that must be considered
in détermining whether tq appoint to counsel." Id. This is precisely
the grounds on which Saunders based his request for the appointment of

counsel. Saunders did not have access to records and transcripts to
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prepare his Rule 60(b)(6) Motion and he did not have the ability to
access svidence to prove that an historical pattern of discrimination
existed in Philadelphia. The Third Circuit went on to hold that if "it
appears that an indigent plaintiff with a claim of arguable merit is
incapable of presenting his or her case, serious consideration should
be given to appointing counsel, ... and if such a plaintiff's claim is
truly substantial, counsel should ordinarily bs.appointed." Id. at
156.

The District Court and Third Circuit failed to give his request

for the appointment of counsel "serious consideration."
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CONCLUSION
For all of the foregoing reasons of law and fact, Petitioner
request that this Court GRANT this Petition for a Writ of Certiorari,
VACATE the Order of the Third Circuit Court of Appeals, and REMAND the

Case for further proceedings.
Date: July 24, 2020

Respectfully Submitted,
Craig Saunders

D.0.C. # FS1684

S.C.I. Greens

175 Progress Drive

Waynesburg, Penn. 15370

24



