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Ynitetr States Court of Appeuls

For the Seventh Circuit
Chicago, Illinois 60604

Submitted October 23, 2019
Decided November 19, 2019

Before
WILLIAM J. BAUER, Circuit Judge
MICHAEL S. KANNE, Circuit Judge

DAVID F. HAMILTON, Circuit Judge

No. 18-3431
UNITED STATES OF AMERICA, Appeal from the United States District
Plaintiff-Appellee, Court for the Northern District of Illinois,
Western Division.
v. v No. 3:17-cr-50032-1
DERRICK T. NEVILLE, JR., ' Frederick J. Kapala,
Defendant-Appellant. Judge.

ORDER

Derrick Neville, Jr. pleaded guilty to possessing a controlled substance with
intent to distribute, 21 U.S.C. § 841(a)(1), and being a felon in possession of a firearm, 18
US.C.§ 922(g)(2), and was sentenced to 186 months in prison under the Armed Career
Criminal Act, 18 U.S.C. § 924(e). He has appealed, but his lawyer asserts that the appeal
is frivolous and moves to withdraw under Anders v. California, 386 U.S. 738, 744 (1967).
Neville opposes the motion using the procedure in Circuit Rule 51(b). Counsel’s brief
explains the nature of the case and addresses the issues that an appeal of this kind
might be expected to involve. Because the analysis appears thorough, we limit our
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review to the subjects that counsel and Neville discuss. See United States v. Bey, 748 F.3d
774, 776 (7th Cir. 2014).

Counsel first considers whether Neville could challenge the voluntariness of his
guilty plea. Counsel does not expressly indicate whether he spoke to Neville about
challenging the plea, see United States v. Konczak, 683 F.3d 348, 349 (7th Cir. 2012);
United States v. Knox, 287 F.3d 667, 670-71 (7th Cir. 2002), and Neville is silent about the
issue in his Rule 51(b) response. But the omissions do not require that we deny the
Anders motion. The transcript of the plea colloquy shows that the district court accepted
the guilty plea only after substantially complying with the requirements of Federal Rule
of Criminal Procedure 11. See Konczak, 683 F.3d at 349. During the colloquy, Neville said
that he understood the nature of the proceeding and the questions he was being asked.
The judge explained to him what rights he was relinquishing by pleading guilty, see
Rule 11(b)(1)(B)~(F), warned him of the consequences of the plea, see Rule 11(b)(1)(H)-
(N), assured itself that the plea was voluntary, see Rule 11(b)(2), and determined that
the plea had a factual basis. See Rule 11(b)(3). The only omission we see is that the judge
did not inform Neville that non-citizens may be removed from the United States if
convicted, see Rule 11(b)(1)(O), but this omission did not prejudice Neville because he is
a United States citizen. On this record, any argument challenging the voluntariness of
the plea would be frivolous.

Counsel next considers whether Neville could challenge his classification as an
Armed Career Criminal under § 924(e) and appropriately concludes that this argument
would be frivolous because he waived it during the district court’s proceedings. A party
waives an argument when he intentionally (as opposed to negligently) chooses not to
raise it. United States v. Waldrip, 859 F.3d 446, 449 (7th Cir. 2017). In his sentencing
memorandum, Neville stated that he expressly agreed with his classification as an
Armed Career Criminal and the Sentencing Guideline calculations set forth in the
presentence report. In that memorandum, he acknowledged that “he was afforded the
right to challenge his classification,” but that his “attorney believe[d] that after
reviewing [his] criminal history, the PSR and the applicable case law that there [was]
not a good faith basis to challenge his classification.” Later, at the sentencing hearing,
Neville’s counsel reiterated that he could not “object to or disagree with” the
prosecutor’s guideline calculations and agreed that Neville’s criminal history “falls with
the case law regarding him being classified as an armed career criminal.” By
intentionally relinquishing the opportunity in these two instances to contest his Armed
Career Criminal classification, Neville waived the right to challenge it on appeal. See
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Waldrip, 859 F.3d at 449. Accordingly, any challenge to the classificaion—and the
application of the Guidelines —would be frivolous.

In his Rule 51(b) response, however, Neville chalienges the classification and
contends that his two convictions under the Illinois Controlled Substances Act, 720 ILCS
§ 570/401(c), are not “serious drug offenses” under the ACCA.

To determine whether a prior conviction counts as a serious drug offense under
the ACCA, courts apply a “categorical” approach that focuses on the elements of the
crime of conviction, rather than the facts underlying the conviction. Mathis v. United
States, 136 S. Ct. 2243, 2248 (2019). If the elements of the crime of conviction reach more
broadly than the definition of a “serious drug offense” under the ACCA —in other
words, if it is possible to violate the underlying statute without committing a “serious
drug offense” within the meaning of the ACCA —then the conviction cannot serve as a
predicate offense under the ACCA. United States v. Williams, 931 F.3d 570, 575 (7th Cir.
2019); see also 18 U.S.C. § 924(e).

In interpreting the ACCA, the Supreme Court has recognized a “narrow range of
cases” in which courts may look beyond the statute of conviction to determine if it
qualifies as an ACCA predicate offense. Taylor v. United States, 495 U.S. 575, 602 (1990).
If a statute is “divisible” —that is, if it identifies multiple crimes under one section or
heading—courts may apply a “modified categorical approach” and examine a limited
class of documents, such as indictments or plea agreements, to determine if the
defendant was convicted of a version of the crime that falls within the ACCA definition
of a “serious drug offense.” Descamps, 570 U.S. at 257, 261-63.

Neville maintains that the list of substances criminalized in 720 ILCS § 570/401(c)
sweeps more broadly than the list of substances contemplated by 18 U.S.C. § 924(e).
Iinois’s § 570/401(c) outlaws, among other things, possession with intent to deliver
certain controlled substances and lists the substances it criminalizes in individual
subsections. The federal § 924(e)(ii) defines a “serious drug offense” as a drug
conviction under state law, drawing its list of criminalized substances from the
Controlled Substances Act, 21 U.S.C. § 802. Indeed, we recently determined that 720
ILCS § 570/402(c) —a provision similar to § 570/401(c) that criminalizes drug possession
and uses subsections to list a comparable set of substances—is not divisible and
includes substances that are not controlled substances under federal law. Najera-
Rodriguez v. Barr, 926 F.3d 343, 348, 356 (7th Cir. 2019). As a result, we concluded that a
conviction under 720 ILCS § 570/402(c) cannot serve as a “felony drug offense” for
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federal sentencing purposes. See United States v. De La Torre, 940 F.3d 938, 949 (7th Cir.
2019). -

Even if Neville’s argument were not barred by his waiver in the district court, it
would be foreclosed by the circumstances of his guilty plea. Unlike the defendant in
Najera-Rodriguez, he pleaded guilty to violating two specific subsections of the Illinois
Controlled Substances Act, 720 ILCS § 570/401(c)(1) and § 570/401(c)(2), rather than
§ 570/401(c) generally. These two subsections criminalize possession of heroin and
cocaine. These provisions are divisible so that the modified categorical approach can
apply. There is thus no ambiguity about which substances are implicated by Neville’s
convictions and whether those substances are also criminalized under federal law.
Accordingly, we can determine that his convictons count as “serious drug offenses”
under federal law without needing to look beyond the statutory text. We add that we
have previously rejected a categorical challenge to the use of § 570/401 as a predicate
drug offense under the Guidelines, albeit on different grounds. See United States v.
Redden, 875 F.3d 374, 375 (7th Cir. 2017).!

Finally, we agree with counsel that it would be frivolous to challenge the
reasonableness of Neville’s sentence, which is two months below the low end of his
correctly calculated guideline range of 188 to 235 months. Where, as here, the sentence
is below the guideline range, we presume that it is reasonable. See Rita v. United States,
551 U.S. 338, 347-56 (2007); United States v. Griffith, 712 F.3d 1006, 1012 (7th Cir. 2013).
Counsel cannot identify any grounds for overcoming that presumption, nor can we. See
United States v. Melendez, 819 F.3d 1006, 1014 (7th Cir. 2016). The district court properly
considered each relevant 18 U.S.C § 3553(a) sentencing factor, specifically discussing
Neville’s personal background (placing special emphasis on his youth, remorse, and
difficult upbringing, but weighing them against his mental illness and substance abuse),
his criminal history (noting that he had a “chronic” criminal history beginning at age
thirteen and committed the current offense nine months after being released on parole),
and the need to protect the public and adequately deter future criminal conduct
(concluding that a sentence below the guideline range was appropriate but determining

! In a supplement to his Circuit Rule 51 statement filed on November 8, 2019, Neville cited
Najera-Rodrigiwz, asserted that his 2014 conviction in DeKalb County was for a violation of § 570/402(c),
and concluded that Najera-Rodriguez therefare bars reliance on that conviction for enhancing his sentence.
This argument is not correct. Paragraph 64 of the Presentence Report shows that the DeKalb County
conviction was for violating § 570/401(c)(2), not § 402(c). Section 401(c)(2) is divisible in a way that
§ 402(c) is not. The DeKalb County conviction under § 401(c)(2) was properly counted as a serious drug
offense.
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that a term of supervised release following imprisonment wotld benefit both Neville
and the community).
We GRANT coumsel’s motion to withdraw and DISMISS the appeal.
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Ynited States Court of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

January 24, 2020
Before
WILLIAM J. BAUER, Circuit Judge
MICHAEL S. KANNE, Circuit Judge

DAVID F. HAMILTON, Circuit Judge

No. 18-3431
UNITED STATES OF AMERICA, Appeal from the United States District
Plaintiff-Appellee, Court for the Northern District of Illinois,
Western Division.
. No. 3:17-cx-50032-1
DERRICK T. NEVILLE, JR., Frederick J. Kapala,
Defendant-Appellant. Judge. '
ORDER

On consideration of defendant Derrick T. Neville, Jr.’s petition for panel
rehearing or a suggestion for a rehearing en banc, filed December 19, 2019, no judge in
active service has requested a vote on the petition for rehearing en bane, and all judges
on the original panel have voted to deny the petition for rehearing.

Accordingly, the petition for panel rehearing or a suggestion for a rehearing en
banc filed by defendant Derrick T. Neville, Jr. is DENIED.



UNITED STATES COURT OF APPEALS FOR THE SEVENTH CIRCUIT

Office of the Clerk
Phone: (312) 435-5850
www.ca7.uscourts.gov

Everett McKinley Dirksen United States Courthouse
Room 2722 - 219 S, Deartbomn Strest
Chicago, lllinois 60604

ORDER
January 8, 2020
By the Court:
UNITED STATES OF AMERICA,
Plaintiff - Appellee
No. 18-3431 V.

DERRICK T. NEVILLE, ]R.,
Defendant - Appellant

District Court Neo: 3:17-cr-50032-1
Northern District of lllinois, Western Division
District Judge Frederick J. Kapala

The January 7, 2020, order denying the appellant’s petition for panel rehearing or a
suggestion for a rehearing en banc is WITHDRAWN as improvidently issued. The
petition remains under consideration by the court.

form name; ¢7_Order_BTC{form ID: 178)
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Wnitedr States Qourt of Appeals

For the Seventh Circuit
Chicago, Illinois 60604

January 7, 2020
Before
WILLIAM J. BAUER, Circuit Judge
MICHAEL 5. KANNE, Circuit Judge

DAVID F. HAMILTON, Circuit Judge

No. 18-3431
UNITED STATES OF AMERICA, Appeal from the United States District
Plaintiff-Appellee, Court for the Northern District of Illinois,
Western Division.
v. No. 3:17-cr-50032-1
DERRICK T. NEVILLE, JR., Frederick J. Kapala,
Defendant-Appellant. Judge.
ORDER

On consideration of defendant Derrick T. Neville, Jr.’s petition for panel
rehearing or a suggestion for a rehearing en bang, filed December 19, 2019, no judge in
active service has requested a vote on the petition for rehearing en banc, and all judges
on the original panel have voted to deny the petition for rehearing.

Accordingly, the petition for panel rehearing or a suggestion for a rehearing en
banc filed by defendant Derrick T. Neville, Jr. is DENIED.
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IN THE CIRCUIT COURT FOR THE TWENTY-THIRD JUDICIAL CIRCUIT

DEKALB COUNTY, LLINOIS
CascNo_ )Yk 33

_ PEOPLE OF THE STATE OF ILLINOIS . .
-Vis- Defr/c( A/ o lle 0_;"

Plaintiff Defendant
Judge ; pif ary. P g Ct. Reporter.
!
STueteil petLaty.  RAC | S. Foaned
: JUDGMENT ORDER EILED
Attest MMZ@% fllingis Department of Corrections 1N OPEN COURY
. Clerk ofthe Cireuit C )
T BCT 16 2014
’ .!osh
Crime for which Defendant was convicted . ‘THE COURT being a g{}pgu&ﬁs
LA K wih T8I T deleer d‘%ﬁb Counr!y. tinors
ConTrolle] SrbsTAnce IT IS HEREBY ORDERED that the Defendant

Chaptm':an;d S.““!. °:“‘ : , 3 ) named herein is guilty of the crime set forth in this case: and,

IT IS FURTHER ORDERED that the Defeadant be

Credit fc '
l,c}.sc,gf,‘,“&f,f,‘fﬁm given credit for such time served as determined by the Court,
162 day(s) month(s) and, that the Defendant pays all costs of these proceedings.

[ ] To be determined by Sheriff

“} [ ]Other Credit- __. - Decreed that the Defendant be sentenced to the llinois

(ypeplece/egency) : : Department of Corrections for the crime he/she stands
Co ey s d"‘z"(:;s momh(s) . convicted, for a term of days, months, or years ss set forth
Fize. F 5 . L berein; and, .
Grreult Clerk's Costs, 5 / ;
Restitution $ / FURTHER, that the Defendant be taken from the bar
Drug Fine s St of this Court to the DeKalb County Jail, and from there, by
11::::::;‘:&. i L P, / the Sheriff of PeKalb County, to e ncavest reception and
Drug Asscsstnent Fee. s X7 classification center of the HOlinois Department of Corrections
VCVA Fine " o7 and the 1liinois Department of Corrections is hereby required
SV and commanded 1o take the body of the defendant and confine
s =X him/her in a Penitentiary, according to law, from and afler
Total Due: s / delivery thereof until discharged according to Jaw, provided
—_— —~/ - . such term of imprisoument shall be riot less than nor more
Paymeat Stanus: : - then the temm of days; monmths, or yéars for which the
Sentence of the Court. Defendant stands convicted.
day(s) ronths(s) ears(s)
(if applicable)
. Date:
{ 1Concurrent [ ] Consecutive with case numbers:

loand T f)otdle Pred Bhon Enter:
&Yr Msph = &07244,( 'n I'Z'c,anqo,ubfn-'ﬁ o
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udgment Order CnounaNCROAG01 7.CRIE rue 00
Updatzd 03/10/2014 Ca;,y‘f ITrs 4@ IS/]]IS-‘» M Attested ?o t?uf; a;:al on flle.in my
' 209
EN.A. Jos
Cierk of the.

23rd Judiclal CImm

Dakatih Maie. soe

NOW, THEREFORE, it is Ordered, Adjudged and

ASTRRE-LTES2
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IN THE CIRCUIT COURT OF THE TWENTY-THIRD JUDICIAL CIRCUIT
DEKALB COUNTY, ILLINOIS

PEOPLE OF THE STATE OF ILLINOIS, CASENO.. lY9c/<332
Plaintfi(s),
COUNTS T

{You must complete o separate form (or each case number.)

iLED

- warkl gous

QCT 16 20%

Mavyree? A Jos

GUILTY PLEA AND JURY I WMAIVER el mG‘;“th

VS.

Dorral Mewlls T
Defendant.

.

)
)
)
)
)
)
)
)

COMES NOW said Defendant in the above-captioned cause, and having been fully advised of his/her right
‘16 plead not puilty, to have a jury trial or a trial before a judge, to be proved guilty beyond a reasonable doubt, to
confront the witnesses against him, and fully understand that upon a plea of guiity that there will be no trial of any
kind dces hereby knowingly and freely

<]  waive his/her right to tnal by jury and consents to a trial by the Court without a jury

Said defendant further enters a plea of

\[6] guilty to the charges contained in the within cause, )

An individual convicled of domestic battery may be subject to federal criminal penalues for
possessing, transporung. shipping, or recervitig any (irearm or ammunition m violation of‘ the federal Gun Control
Actof 1968 (18 U.S.C. 922(3) (8) and (9)).

\.—«d‘ﬁ- 0As s

Dcfendant
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)AL day o Atrue co
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STATE OF ILLINOIS
IN THE CIRCUIT COURT OF THE 17TH JUDICIAL CTewiz2! 22 1 OF
COUNTY OF WINNEBAGO = PR
B Clark(a%(g Cir by Cuu.'lﬁ
THE PEOPLE OF THE STATE OF ILLINOIS ) ’ Winndbago Geun DoEy
) | '
PLAINTIFF ) NO 08CF434
) .
Vs )
)
DERRICK NEVILLE )
DOB 10/31/90 )
DEFENDANT )
BILL OF INDICTMENT
The Grand Jury charges
COUNT1

That on or about the 5th day of February, 2008, 1n the County of Winnebago,
State of Iilinois, DERRICK NEVILLE commutted the offense of VIOLATION OF
THE CONTROLLED SUBSTANCES ACT m that he, while being within 1000
feet of the real property comprising a church, namely Church of Chyist located at
112 S, Hennetta, Rockford, Illinots, knowingly and unlawijjlly possessed with the
intent to deliver, in violation of 720 ILCS 570/401(c)(1}, 1 gram or more but less
than 15 grams of a substance contaming heroin, a controlled substance, 1n violation

of 720 ILCS 570/407(b)(1) (Class X Felony, 6-30 years/Max. Fine $500,000)
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