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Questions Presented

|. Does an 0bjec4/on o the govemmmh‘ arqu,emm*lr
‘Hna)c o defeadant, " had not denred e 6eeusations aﬁa st
him, "Viclate the £ dmendment 7

2. Does W Lower Couct error, wWhen o dismissed pebidioner's
C.0.A. of a true LD ()W, Vo dsudgemertt thet ;

R). Raised a defect in the integeity o€ Hhe habeas
proceedings, and |

B). Seeked Hne Courtof appeals o examine whetheo the
districk Couct Committed escor when it adgudicated
Pet Honer's £ifth-Amendment Claim by improper Ly applying
Sixth avendment Griteria ?

3. Does an dbgecton at teial preserve a Claim of
ecsor for appeat review?
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Porties +o the ?rocecd.‘ngs

Pro-se pebitoner, 6. lman Roddy long and the
uned States of America, Respondant, e the Only two
Pacties frorm the Proceecl ngs in e wm'ted Skater

€0M+ of appea)s £or e efgh“'\ Circu't.
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(Pm&f)
Does the Lower Court error when 4 dismissed

Petitisner’s C.0.A. of a +rue Lo (b)(4) Void Tudgement that;

A. raised o defect in the integrity of te habeas
Pre teedings, and

I,

B. SecKed the Court of appeals 45 exam. ne |
Whether the dustr ct Couct Comanitted error Winen +F adyudicated
Petitoner’s £ fth-Amendment Claim by inpruperly &pplying
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11, Does an sbogecton at +rial peeserve & Clam of error
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V. Peti}oner plegds thig Conet, the Suprme Courd of Hhe
United States of America, to execcite its Power of Supervis/sn,

S rale 10(a). in light of 3% usc §3333()). A\so in

light o6 Slack v. Mcbaniel, 534 W.s, 473, )2b S.CH 1595, |4}
L. ed ad 543 (3000). ..
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’Pd.'%io~n Lor et of Certioror)

Pe/-}}-lione(_' A llenan Rodd g Long\ RQSpec'iﬁullg Petitions this

Court for wet of Certiorari |, Y5 ceview he Judgement of the
Cighth (ircut Cowlt of appeals, entered 5-20-3620

Opinions Below

A. Fed. RCV. P L0(bI(n) vord Tudgement cloc 48. .. Appendix A.

B. dppositien mokien by WS A, doc H4. .. __ ... Appendix B.
C. Reply brief by Lang, dec S\. .. L Appendix C.
D. Courts order  doc 83 .. __. __ .. Appendix D
E. Cowrks Jwdgement doc 5% . Ap?endfx E.
F. Motion b reconSider doc S5_ . . _ .. . Appendix F,
G. Meten fhe CO.A, Appeals Cowek — . . . Appendix G,
H. D'u,c\qe("\cn'f' Court of kppealS . — .. — . .. Appmd.'x H.
I. Moton for new +eial H-a-10 . __ . __ .. Appendix T.
J. TDitect Appeal | /2-1954._ ____ “‘ ;___,_,Append»'x J.
K. 14-¢iv-650633 KES, 98 usc.§2355.. . Append'x K.
L. [Lb-CV=-3¢ad Hppeals. Conrd. o —— . . - Appenclix L.
M. Disteict Conrt Judgement 4-30-12. .. Appendix M.
N.  Swpreme Lourt ppinien 3013,2019. . .;_“Appe/\d:x‘ M.



§ tode ment of TJurisaic Fion .

The yudgement of the Courtof appeals was enteced
on 5-20-3020, e Jusisdicton of this Court is inypked
Pursuant +p 28 w.s.c.$1354 (1).

Re: Qb'laqs G.ltmen LG v. tnited Stetes,



Constitutional Provisiens

A. The £idfth-Amendment of the U.S. Const. Peovides ;n revelant
Pact;

No Pecsen Shall. .. be Compelled in a Criminal Case to be
& W tness agounst himselF nor be depcived of Iife,or Property
Wwithsut Pue Process of LAw,...Ta

B. Bill of Rights 1791 w.s. Canst,

The unAded States bill of rights Provides Seme
of & Crimina)l defondants Protections against the federal
goverament in o federal Criminal Case. PeoYect ons
(o0 $ist of fwo types; /. qul’ﬁs the de€eadant Can exerc.se,
and - Prohibi4ions and requicements of the qsverament
toward the defendant. the duwe process Clavse o8 the

fousrteenth amendment of the W.S. Const. applies these
Pestections 46 o Ceiminal defendant.

C. Fowrteenth-Amendment : (Seckisn 1Y) A pecsons Bocn of
Naturoalized dn the united States, and Subyects 4o the
Jusisdickions thereo £, afe Cs4 zens of e united Stakes and of
the State wherein they reside, No State Shall MaKe or enforce
any Law which S$hall abeidge the privileges or immunities
o€ CHizens of the unded States; nor Shall any State deprive
any person of life Iiberty oc property, Without dwe process
of Law; por deny yo any Person within its Jurisdichons the
eqwea\ protectisns of the Law.

3.
; ,



Statutes and Rules

¢ u.s.c.g 1532

1§ w.s.c. § a4t (O

I8 Ws.C g 346 ()

If n.s.c, ¢ 2353 (c)()

AIUS.C.§5 2354(1)

B u.s.c.§ 2255

Fed . R.Cv. . L6 (8 (¥) Void Fudgement
Fed.R. 6€ Ev.dence

Ruke 183, (a) (N CA)(B). Tuling en eurdence.,
Rule 163, (b) fuling an evidence.

Cerkificate of Appealals iity |
A Cocdi€rcate May be issued "omg (€ e applicant
Nas Made & Subtantial Shawdtag of e deaial of a Consttudinng)
r*;@w.‘\ 28 w.s.¢. § 2353 (O,
) A “Sunstantial .(how/r)g\L /s one that demonStrates
freasoma\:)e Tarist wowld £:nd fhe disteret Court’s assessment
o+ the Consttutional Claims debatable or Weeng " Slack v

McDaniel, 539 WS, 173, 120 S+ 1548, 146 L. EA 24 543
(3000).

other Autheridies
J. LiebMan and R.Werke Federnl habeas Cofpus
Peactice and Procedures, § 35.) (3°9¢€4 119%) Volume X,
Page 1903, //Fiﬁq\l‘hj  Fed.R.Cv. P bo (b).



Statemeat of the Case

I. In e Direct Appeal, 13-1459.

A Lanq s Statement,” I dont won{’“’ra ‘ncomiNate
MySelF| I would Like » Stop tulking Ndw, was ra:sed ynder
P €if¥h -Amendment | the Pee -arrest, pre-m/randa Warnings
‘nvocation of the privilege ogainst Self-incrim:nation
hwite being Guestioned by Law enborement,

Appeals Giurd opimion: “Because their Was ae obtec bon
by teial Comnsel sad was not propecly presesved, + held Plan

errov Stondard of Review.

B. The Gove/nments Com meat that dedendont did net
testify at teial. wWaidh Leag exercised.

Appeals (purt DPINIBN ‘Bec’a'\m telc was e Obgection
by teial CouaSe\\: it held plain ecrof Syandard of review.

L. The goveroments Closing (lrgvxemcn-l' that Long |
" had nst denied e accusations agasast him.

Mppeals Couct opinion s Yhe Court of appeals Ad ot
a.04ress thic Hthicd iccue Hhat was Cossed vnder Mg L6 -
Amendment, “And Nod net denied the ace wsations -
txgamﬂ h»‘mwj See Appenc\w J.




d). AT US.C. § 3255, Civ-I4-50adKES, 4-1-]4.

After exausting the Dicect Appeal, Long f.led
habeas Cocpus D¢ 11.5.¢.£2355, Hae grounds for (2le€ in thy
£.3355 Con be Gund on pPade TwWo, Numbel eleven, 6 € docament
one, (it States) Grounds for Relie€: See Memorandum of luvs that

Lollows.

MEMDP\/‘\NDU.M of LAW (_Pw\e,3dac0h€).

The government violated petitionecs £:0% Amendment
PriViie@a Ggainst SelF-incrimination by Presenting during
its Case -in - chief hs Preﬂwres%, Pre-miranda warr\ings
1A Ve Cation of the Privilege While being queStosned by law
enlboccement, and by Cemmenting Ausing its Closing
arguement that peditioner d.d net testity at Frial and

Nad not denied e accusutions against him. (the
rest of the Memocandum of law lies under ¥he §ixth

amendment aad ¢ net being 1<sued in Hhe Petitioners
true L0 (b)4) Void :rwdqa(‘\e(ﬁ.)

The Aistrict Court celied on the Court of ap()eods
opwon Loc e Direct Appeal

’\) the pre arfest, PreMirands Warnings
FOvoCation of Hu privilege While being questioned by law |

ealoccement .



its Op-nion Stated: the Court of appealc fpvad Hhat Hhe
disteict Court did not plainly errer by failing +o Sua, Spente
S¥eike agent Rices dtesh Ay of the reberence to Longs
g‘\m‘\’emm‘r in the governments Closing arguements. {56\ u.s.
Dt . Lexis 65901 p.3).

B). The Comment oa st testfy ing at Tria),
i+s opinion Stated 2 the Coust of appeals Hund that the
QArsteict Couet did aot erroc by farling Yo Sua Sponte, Steike
Hu Com ment, (ﬂvn Skated) Hhe Couct fpund Hnok Yhe government
/Ymcte the Comment +o Contrast e prohibidony on Considering
Long s decsion Aot to tesH wctj with Yhe Con §ideratioon Dﬁ
his Stetement vy chr\%'R Ce.

The Disre’ ot (durt did et adaress the Hhicd ssue
Poiced wnder Yru £/ Amend Ment, ”aru\ had Not deaved the

eCcuSations agoainsthim™ (L®n5 V. bruted States, Civ -|4-SOIIKES
Wl W.S. Digt. Lexis L5gol 2.9). See Appendix K.

Loag appealed the Aismnissed 28 .S.C$9355, pna 1D-19-17
e Court of appeals held oegl acgue™Ments in Sk poul Ma then
oa \-4-17 e Court of appead s declined Hre §I3SS.

i+s op NON Shfedlei\\Maﬂ Rodc\q lmg asks us +o..



« ¥ind his #rial Counsel ine Plechve fr faling #o Venture
indo uncharded '/'err‘/%rg_', _Tereitory that s Court and the
Supreme Court have SEIl yet fo Fraverse, We dectine 4o do So.”
See Agpendix L. . | |

AFter o review of Jhe records, petibioner £iled
Fed.R.CV. R 6O (b)(4),Void 7 Tudgement, Append.x A.

G llman Roddy Leng, dervasteates 4 s Courd
Hrok i+ Showld Gront Petition of Wit of Certiorari. and hear the
L llow ing (b0st tutional questions: ;

L. Dses an obgection to he governments Closing Argwe ment
to the Tury fha-} a deéndan‘/' "had /w‘f denied he QCCMSa;L:aaS'
against hm violate the ﬁ/ﬁh—/lmcm‘mn%P

- Does the Lower Court error Whhen & A $m. 55£d petdoners

C.0.A. eFaL +Hrue lpb(b)(u) that; |

L?o«» sed & de Fgc‘l’ in the ;n‘}eqm-fg of e bhabeas
Proceedings, ana . |

B. SeeKed the Court of dppeals 1o examine whether
e distict Court Committed erpse when  adyudicated
PetiHoners LL4h-dmendment Clam by improperly applying
Sixth-Amendment Crteria ?

3 Does o\n b\b:rec} om at teral PfeSer\/c a C’la,m s/ error
\Cor appeal veview ! 7



Reasons for Granting the Lt

Petfioner GBlllMman Roddq Long Preads th's Cauct
To grant the _P@%H.‘dn foc Wy of Cerdoracyy i+ s Well
Settled Law tnat o Petdidioner is entitled Jy due process o€
Law in the lidigating a habeas Corpus petition, Mach, broda
V. Unthed States, 309 1.5, 487; 92 S. (+. 5105 7 L.€d 3d 473 (146:3). ous
to Call foc an exercise of this Cowsts Power o€ SuPe(Vn'Sfon.

Swpretne Cowst rule 10 (). Td. Petibioner has ravsed a true
Lo (5 (1), Void Judgement, Under the €0fbh Amerdment Hhat
has not been Bdywdi cated by the Lower Cownrt.

Pelitioner 16 Not faising 6 New Claim of \’e,\f'h'qa‘}inq-
an old Claim, but a defect in Hhe integrity of Hne |
hebeas pro ceedings. |

Supreme Courd fule 10 (). |
(o) o Lnted Stades Conct of appeals has rendefed
o decision n Conflict wivh the decSion of another un. ted
Skates Court of appeals on the Same Matter; of has decided
a federal guestion N acway o Conflict With & State Guct
of last cesoct: of has So €ar deported from the dccepted

Gnd wSual Covrse of J‘L,Lc\«'ct'a,\ Pro Ceedings, oF Sanctoned
_Sv\c,\\ o de@m’-\*ure bu; o Leower Cou(‘\'\ as o Ca Wl ﬁor 4N
execcise of #his Courts Power of Supervigion..Td




-1'— Does an obgection Jp the Govefn ments Closing arguement +o
Yhe Jury ’“‘”A' a defendant, ” had not denied the aCcuSM«ans’

agoinst h m Viclate the £:€th-Amendment 7

Governnent adtorney @ But he chose +o speak 4o her, and when he
dod Mot Hnst gives yov the aboi\hy o Scrutinze Uhat he Sad.
he Blames AP & Cowple d. Fﬁeren‘l' times: he blames her Saying ,

Veodn She Come vp behind me you Know whnat e d.dnt Say’?
he Suce didnt Say I ddat do /1.

Telal Counse) ; T am gowng ko obgect your Hener, he dd .

Teial Judge : Lodies and GenHemen, yov need h cely on what
low believe W evidence IS, GNA what Yyov {ind _‘H'\e evdence is

Government Attorney : (conkinved) .- - 8nd their Wos g Couple
diffecent things Tom gowng Yo rely-., 08K you +o fe\y 0N
Yowr MeMoly as wWel sk defense Covnsel Sasd thet wese
Cerhxihlco not Corsect eiVmer. Bt i€ you il 4o beck
and Visten and LooXK at gouvr notes, at o point did
Gillmon Lang Say, T didnt do this.. .(asguecnnt Continud)

10.




the govern ments afg wemMeNt *}'ou\n‘f'éd e £ €W /}mmdmcn{"
Whidn mr. Long ¢xercesed . See Doe V. united Skates, 487 ws. 301,307,

log S.C+ 234) a34S, 10V L €4 34 194 (198%); a\so, Qriffin v.
California, 380 u.s. Lod, LIS, 85 5.¢k. 1224, 14 L.Ed ad 104(1465).

The Lower Court d:d not acl;mc\ m—te 15Sne l’hree, and
had net denied the accusations acaMS‘r him, +m+ Was Tassed

under the Fifth-Amernd ment ;a fhe 27 ws.C. 53;55 Nor d.d i+
Consider e Frfbn-Aendment in e Frwe LO(Y) (4) Mation,

but CLP(J).'CC( SiX th Vﬁme/\dmch‘f Covterial and clismissed. see
Appendix D. p.u-g,

Petitioner Glilmen Rodd, Long, Pleads thic Court, the
Supreme Gourt, Yo exereise iks power 6f Svpervicion, S.Ch rule
10 (a). Gront Wok of Corbioracs ]\/awor\—e Fudgement, Remand in
light of PebiHoner has Made a Substant!al Shewing of the
denial € o Consttutional Cight. 28 ws.a.§ 3353 () (3). A
Swostantial JhbW\"ng is one et demonstrates feassnaole
Juerst Wouwld Find Mhe districk Cowrt's assessment of
The Cansttutional Claims deloaXradle or M‘\S - SlecK v,
MeDan'el, 539 uS. 473,180 S.CH 1596, 14l L E4 a4 543 (9000).

i,



M. Does +the Lower Court ercor When it drsmissed
Petitionerts C.0.A. of o Frue L0 (B)(4), tnat ;
A). Raised & defect /n the inteqeity of the habeas
proceedings, and
B). Seeked the Court of appesls fo ex amine Whether
Yo disteict Court Committed eccor Waen 1 adgyud! cated
Petitisners £LFdh-dmendment Claim b impropecly applying
six¥h-Amendment Covtecia ?

?@L#lbner §ud>(m"Hcd Motion fo-/ C.5.A. da%w\
1-30-3030, Sent Cectrfied Mail D14 N3O booo THIM 944S

]

(See ~Cgl\bvo.\<\5 Yages 13,14)

b,



CERTIFICATE OF APPEALABILITY

Petitioner filed -a true 60(b)(4) void judgement on in
the district court on .7-31-19 doc 48,the issue in the 60(b)(4)
motion,is the 28usc§2255 filed 4-1-14 civ 14-05022KES,is the
court failed to.adjudicate one issue that was raised,on page two
of document one,number eleven it states,(11.grounds for Reliéf;
see MEMORANDUM OF LAW that follows.)on page three,

MEMORANDUM OF LAW
The Government violated petitioner's Fifth Amendment.

privilege against self-incrimination by presenting during its

case-in-chief his»pre arrest,pre miranda warnings invocation of
the privilege while being questioned by law enforcement,and by
.commenting during its closing arguement that petitioner did not

testify at trial and had not denied the accusations against him.

( the rest of the grounds for relief is under the sixth amendment

and is not being raised in the true 60(b)(4) void judgement.)

The district court had addressed the first two issues
1) the invocation of the privilege while being questioned by law
enforcement,and 2) the comment on not testifying at trail. But
did not address the third issue that waé raised under the FIFTH
AMENDMENT, " and had not denied the accusations against him."

The district court misconstrude my petition as being
reargued under the sixth amendment with ineffectiwve:.assistance
of counsel.Which is not the case,the issue is under the FIFTH
AMENDMENT,and has been properly preserved by trial counsel.

With an OBJECTION at trial,the government stopped its
arguement,The COURT issued a jury instruction,The government
then continued its arguement,that I " had not denied the

accusations against him.'" This is properly preserved with an

objection at trial,I am not reargueing a claim or presenting a
new claim.It is the integrity of the habeas proceeding that is

brought to the courts attention.

13.
2



Under RULES OF EVIDENCE,Rule 103.(a)(1)(A)(B),and Rule
103,(3). under these rules 103(a) Preserving a Claim of Error.

and Rule 103(b) Not needing to renmew an Objection or Offer of
Proof. v
The third issue under the FIFTH AMENDMENT '"and had not

denied the accusations against him." has been properly preserved

for the courts.

‘ The district court states that i have a claim that is
~considered a successive §2255.The petitioners true 60(b)(4) void
judgement is not a successive issue.It is a defect in the o °
original §.2255 fileds4-1-14, the court did not address the this
properly preserved issue" and had not denied the accusations

against him."

in,



'} ?’eﬁ{iomer's /’loh’on for Co.h.;
- |
Petitioner thereboce Seeks a. Certificate pf appealabi |ty
from this Court 4o examine whether the Acstrict Courd CommeHed
eccor wnen it adyudicated petidicnec's £:€th-Amendment Claim by
IMpropesly applying Six th-Amendment Cru")'e(/a,:‘See Append.x 6 p. 0.

the eighth Coreu Cowrt of appeals, Aimissed €00 A.
bn  5-20-3030, NO: 30-1348 Long V. Usk, 52 14-C.v- 65032 KES.

Pettioner G/ Ipan, Roddy Lang, Pleads this Ooust o
exerciSe ity Power of Supervisinn, S.(+ rule 10(a). Grant
Wit of CG(‘I'i'c)fa/‘i(, Vaca te J‘uudqamcn{', Remand +n \76&'\1‘ _of
"Pe,'|-'+forjef has Made aégmbﬂvm{,‘a\ Sh@w;ms\\ of the denal
of o CansttuXional cight. 38 w.s.c. § 3353 ()(2). A Sub -
Srandlel _Shdw\\mﬁ 15 one Pt demonsStrates “peasonanle
Turist Wsuld And the distrock Concte assessment of the
ConstiruXional Claims debatable or weong Y S\ack V.
MeDaniel, Sad w.S, 473, 136 S.CH 1545, 144, L 24 2d 543
( 300D).

IS.



I, Does an obgection at tedal presecve a Claim oFexvor

Lor appeal Ceview ?

Governmend ey : “ yow Know what he ddnt Say ? he Sure Ad.dn¥ Say
I didat do i) |

Teial Gounsel : T am gong to 0bJect Yous Honar) he dod.

Triad Cowrt ! Ladles and GenHemen, you need 4o rely o0 what you
believe #he gvidence is, 60d WX yov Hind the evidence is.

GoVernMment Attorney .. . L ANA dheir wWas a Couple d: ffecent #)infyj

Tam gowng Jo rely...asK you do rely on your Memacy 4s well
ot defense Counsel Sard wefe Certainly oot Cotsect either.
But, if Yo i\ go back and listen snd Look of your Notes,
.ot ne point d'd G llman Long Sag, T didnt do this. Ty, tran,
HYya-4y3,

e eighth (ircuit has Case Low hat 5&99@)"{?
Loag's Position, See Freeman v. Class 45 F3d L34 (8 eir
1446); avso Bus V. Gammon, 26> F.34 g4a (8% e
20p1),




Rule lo3. (00 ())CA)(B). R\,\\mg en ev:‘clm.ce..

Rulelo3 (). Pregerving a Llaim of ercor. o Party May

Ll escor in a fuling J0 admit oc xclude evidence 001y
£ M error affecks a SubStantial rght o€ B Party Gad:
_(_I)_.__GC the Tuling admite evidence, a Party
pn e u“easrc\'; | .
(W), Fmely obgects or Moves ko Strike 5 and
B, Shaxes Hhe Specific groamd| Linless
twes apparent from the Context, . |

Rm\e, 103.03). Ru\:né on 6\/:'C)cﬂ6e,.

(. not needing b reqew an dbyecton ¢
OFFec o€ prook. 00Ce He Courk cules def ‘nitively o0
Hne (elord, ei¥ner bebfore Yrial of akx ¥oval, & pactq
Need not renew an obgecton oc (sFF_er of Proof +s
Presecve a Claim of ecroc 4o appeal,

Rishocy t San3,147s] P.L. 43-395 5 |, 88 Shat 1934 ;
Ao\ 17, dove eff Dec 150007 Apcil 36, 301, e Cfeckive Dec |,
001, '

17.



Thfs_ Miscond ud bcj the QOVcIAM¢nfS C{f‘guumrﬂ’ was Prefeﬂ/ed
by trial Counse [§ obyection . See rule 103 (aDA)E), and Cute 163 (bY.

The [KEDP.AD, in Sum, dicects Lderal Cousts to attend +o every
Stode Court gudqement with vtmost Case, but i+ does Mot require them
o defer o the 6 pnien of every (easonable State Cguﬁ}‘ju\dqe on the
Convtent of Federal Law. TH aftec Carefully weighing oMl the feassns for
accepting a State Courts Judgemeat, a Lederal Conct is Gavinced
that a prisoners Custodg-(sras in Long's Case his 1iée Sentence),
Violates e Conshitotion,that indepeadant fudgement Shounld
?(‘L\mi\, otherwise the fedecal Law as determined by the Sapreme
Court of the Wnited States Might be cpplied by Gdecal Courtbs
6N Way M Virginia and anshher Way in Colifornia. See

williams v, tagylor, 534 w.S. 343, 14l L.Cd ad 394, 120 S. Gk 194s,
( 3060) page 1511,

Pethisnec Gillmon Redely Long, Plead¢ this Court, +o
exercise 1t power of Supervisioq, S.(H. cule 10 (). Grant Weit of
CerYorar:, Vactate Judgement, Remand in light o€ 38 u.S.C,,f‘DéS?,
_(_L)__(_&_)_: A Sukhstantial Showing 6 ont Wat demonsrrates “reassnadle
Facist would £ind the dishrich Court’s assessment of the

Const tutional Clovns debatalole or L«)wmg‘: SlacK V. McDaniel
S29 us. 473,130 §.C+ 1545, 146 LEA 34 Sua (as0s ).

1%.



v, Pdi'h'oner Pleads this Cowed, the Supreme Gurt of the Unrted
Skoxes of Americo, to exescise its ppwer 6€ Supervision, 5.CH fule 10 (A).
in light oF 38 W.8.€.§3353(NG). alse i light of Slack Y. Medansel, 534
WS, 473, 136 Sct 1548 14906 LEA 2d 343 (s086).

&
Dd‘&fm,‘ning wWhat Constitutes a final ocder in o

habeas Corpus proceedng Occasionally Presente dofficuldies a
Sunple (ase is pPresented by Ocdecs denging Seme of the Claimg
in fhe pek'tion but net fuling on the remacning Claims, even
iF Such a raling is Styled as & denra) vf a we¥ of habeas
Corpws . it is Neither o Final 3udgement nor oppealamie.”

T4 s Well Sethed Law that a petidioner (s
entiled 4+ due Process of Law in lh‘rgoding o habeas
Petitvon. Machibreda v. unted glates, 3L¢ 1.5 497 &3 S, Ck
5107 LEA 24 473 (14L); Cambel) v, Henman, 431 Faa 1313,
194y WS App. Lexis 9948 (1M M”H); Coaison V. Sec’y Dept.
of Cocr., 300a w.s, App. Lexis 7487 (11Mardoa).

Fed . R.CN. P LO(BY(W), “A Judgement Can be Set
06Side Lor vordness Where the Courty Lacked Jw(isg\ic%’oq
¢ where ¥he Movant wWas Denied Dwe Process. Caison V.
Sec’y Pept of Corr, 2014 WS, App. Lexss 7487 11"y 3019),
Watts v. Pickney, 752 F.ad Ybl, 1485 w.S. App. Lexis a8645
(qw’c.‘r \495).

4.



wnder Pe W.S. Geast. Amendment V., ' Longs Direct Pppeal,
the isSues presented L review was

A. Whether dueing s Case-in ~chie € dhe govemnmeot
May present b e Jucy as a Gn lessp0 the detendan ts pre arrest,
Pre-Milanda Warnings, invocation of +the priviieqe ggainst Self-
inceimination whle being quesdioned bq"’m F.81.
(CaSeS Cted),
L. Coppla V. Powell, 8§75 Fad )56 (155 1499).

3. Kasdigas v. W.S., 906 us. 949y, 42 St 1633,
2a Lédad a1a (1473).

3. Mitchell v. WS, Sk .S, 3, N4 S ¢ 1387,
143 L ed ad U (1449).

4, ulman v, WS 350 ws. 433,75 Sk 447
106 | Ed st (14s0).

Appeals Cowsrt Op"f\fOﬂI’Lbﬁg acknow ledges that he d.d
not preserve this iSsue through o proper objechon or a

MoYion £or New +eval, and there lpte sus Cewews is for Plan
ercoc,

B. Whether dur{ng iFs CloSing arguement
The Goverament May Lomment™ upen the boct that a

Aelendant dd not 4684"4’5 at %rfad\ and H~en algue +hat
he had not denied +he accusations againSt him .

20.



(CmScS Cred ).

Vo Goifin v, Cali fornion, 390 w.S. boq, §5 s.ck 1334,
M LBd 3d 16b (1465).

2. Herrin v, Ws., 344 F2d S44 (9% 2003).

3. Robinsan V. Crist, 379 F.3d 946a(9%r 300).

Appeals Cowet dpinion - ’,Lbng“s Secand acguement sn appeal
is that Yhe govecnment i properly Called Hhe FJulys attention
to Lang's electivn not o Test'fy at +r7a). Long Maintaing
that the pregudicial impact of ths ercor was enhanCed
by the governments Coupled e berence +o hic jacciminate MySelF
State ment. Becawnse Long's Counsel failed Yo Obgedt +» this

reference oo fhe CmSWthoﬁa\ 4RoOUNAS MW eing Grgued
BUL feview is boc Plain efror

7
Here, owr decision +o o L€ rm Lons’s Can victon S

based bLergely pa fu Plan error Shandard of vewiew. we
eEMPloyed Mis Stondasd of review becawse the defense Loiled
Yo obzect +o the relevent portians 6L e +rial. .. Hhe
inLriminate moSel® Studement during Agend Rice's
testimony, and e Governmanis ClaSing argugw/m*
Feference +s Long's decision ot 4o tesdi by, Aaow\ xJ.

The Court did not address: ; ‘and had not
denled the accusaisns against h: M’ isswe Haree,
Difect ['\PP@A.\ v

a\.



A& W.S.C. §I355, CV-)4-55093 KES. the issmes PreSented i the
hoboeas Cocpuns, o0 Page two o€ document one, Number eleven. it States;
Groveds for Relief: See Memorandum o€ Law fhat follows,

MEMDRANDUM of LAN. (page 3).

the government violated Petitioners C: Exh-dmend ment
privilege aganst SelF-incrimination by presenting during ik
Case-in-Chief hig Pre acrest, pre-miranda warnings radocation
of the privilege While being questoned by Law enforcement,
and by Commenting during e Clpsing acgmement Hrut
Petitioner did aot testidy at #ral, and had ast denved the
Al wSotions oganst h.‘m,.-[ﬂm Cest of e memocond um
o€ Law lies vader the SIx P “AmedenY and 3¢ not beng
isswed in peditionecss +rue (0 (bY(H) Mstisn.)

e didtrict Comrts bpwion 't foc e preacrest, pree
Mifanda Warndgs inVocation of e privileje while being
Guestioned by Law 6(1.('0(6@\[7\00{’.

74

While thar is o Clrewit Spvt in the Court of
opeeals as to Whether the govern ment may wse +he

de Lendants Post-agfest, Pre-micana Silence, in s Case-

'n- C\'\{c@\ e erghth Circnit Cowc} of appes\s o found
Wt Sudh evidence i¢ admissable .. .

2.

o

4



v See thd States V. OSuna-zepeda , 4l F3d §38
(8" eir 3005)3 united Shates v. Frazier, Ho® F.3d 1oa(gter
2003), these (Cases guide the Courts aaalysis of the

governiments use of the Preacsest, premifanda Gtatement N
ol . D.st Lexis LbSgol p.s

%

f60 these reasons, Hhe Court £inds frazier and
| OSuN a -2 pecla PerSualive as +o the rationale and
7 Lonclusions Fnat Hhe appropliate inquire s Whether
Leng Was under a Compulsinn +o Speak when he Made
e Steement.” 200l WS, Dist. Lexis 458D) pub

T‘h«e' District Courts Dpinion ; ( Goc the Governmunts Comment
ducing its Closing aguenut that Yhe dedendunt did not
tesdi by ov teval, and had oot denled the  acouSations
0.Ger 7 n S+ hm.)

s

('%ha Comment Was an & ccurate Stakement of Fne
Law: | adies ‘o\r\a\ Gentlemen, you Con Never Wie agannst Same -
body L&Vu.r\ Phey Mnvake Hreir right h Cemain Silent, you Cont
WSe Hhat Mc, Long didat testfy ia this Foal. .. you Cant use
Hat against him " R Dockey 370 at 443-493,30 e W.S, DT,
Lexis kS0l p.g. TNC districk Courd Ard not oddress “ and
hed aot Aented oCenSatiang agentk hpn

V. 3.



The un-ted States District Coust then dosmissed Long's
28 w.s.c.§ 2a55, CV -/9-06503 KEs, e w.S DS+ Lexis b55o!
S-14-16. Append.x K.

Long appealed 45 e Coust of appeals, Civ-16-3830
875 F.3d 411,2017 W.S. App. Lexis JaUHA. ocal arquements held
60 10-19-17, then oa //~‘7«/7,-fheappmlf Court Stated 5

[74

Gillman /?odg{g Long asks us to find his #rial Counsel
inefFective foc failing to Venture indo uncharted 7%//,%‘/*9 .
Territory Ynat this Gourt and the Supreme Court have Sili
Yet +o teaverse, we decline ds do So.” 11-4-17.

Pettooned for vk of Cert. 17-955¢ denied 10-9-18

Fed .R. GV. P 6o (b)(4); the distecct Gouck bas
Jueis dictnnr Yo Consider Fed.R.Cv. P, bo (b)Y (u) Mption, paly of
it was & Frue LO(D(4) Mt e and not an attempt to
CircumVvent Hh rgqu,’pehmff. foc ﬁ/:‘r)g a New§.2285,
See Robinsen V. Johasen , 313 F3g /ag, 139-%, (3"15,? 263 ). -
s question s governed by Gon2alez v. Crosby, 545
W.S. §34, 125 S.GH abkY), 1ba L.Ea 3.4 486 (2605), Tn that
Case, e Supreme Cowst held that Jwciselicton ig P(_‘o‘Per
bVer oo Cule 0 motion Hnak axtacks “some defect in the
integrity, ©f o prior habear ProcCeeding.Td ot S33, 195
S.(+ kUi, (See fo\\ow{nq Te, Treas. p.olua-h43))

M.
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~ Thank you.

you take all the fairness that you have to both sides and

you judge this and yoﬁ return a verdict of not guilty.

THE COURT: Thank you, Ms. Colbath.

Ms. Coilins.

MS. COLLINS: Thank you.

"T don't want to incriminate myself.”™ That was
what Gillman Long said to Agent Sherry Rice when she asked

him about sexual contact between him and xxxxx. And it's

- xxxxx¥, " not xxxxxx." What was his response? "I don't

want to incriminate myself.”

Ladiés and genflemen, you can never use against
somebody when they invoke their right to remain silent.
Yog can't use that Mr. Long didn'f testify in this tfial;

you'Cannot use that against him. The law says he has an

absolute right to remain‘silent and he had the right not to

talk to Agent Sherry Rice either time she spoke to him, but

pe‘chbse to speak to hef. And when he did thdt, that gives

.you the ability to scrutinize what he said. He blames

xkxxx a couple different times; he blamed her saying,

"Yeah, she came up'behind me." You knbw what he didn't

say? He sure didn't say, "I didn't do it."

) MS. COLBATH: I am going to object, Your Honor.

He did.

THE COURT: Ladies and gentlemen, you need to

JUDITH M. THOMPSON
(605) 348-8610 FAX (605) 343-6842

as.

96a



Case 5:09-cr-50051-KES Document 296 Filed 04/23/12 Page 88 of 116 PagelD #: 2066
443

10
11
12
13
14
15
16
17
18
19
20
21
22

23

25

rely on what you believe the evidence is and what you find

the evidence is.

MS. COLLINS: And there was ébéoﬁpié.differént

_things I am going to rely —-- ask you to rély On your memory

as well that defense counsel said were certainly not'.

correct either. But if you will go back and listen and

look at your notes, at no point did Gillman Long say, "I

didn't do this," when he was confronted with these

accusations. He says, xxxxxx came up behind me at the
compufer and put her arms around me, pressing her breasts
up.against my back." And then he ended the interview by
saying, "I don‘f'want to incriminate myself.™

We are asking ypu not to léave your COoMmmon sense
dt the door. If somebody doesn't want to incriminate
themselves, i1t means any sort éf statement as to that topic
that they are being asked for would get them in trouble.

As far as the witnesses in this case go, I want
you to ask yourselves why would witnesses have
imperfections? © Why might not they.say exactly what the
lawyers want them to say? Ladies and gentlemen, we get
our witnesses as we get them. We tellvthem to tell the
truthf What you had were a couple of younger adults as
well as some adults, but I want you to specifically focus

on xxxxx and why she might not have been as perfect as Ms.

_Colbath is. demanding she be.

JUDITH M. THOMPSON
(605) 348-8610 FAX (605) 343-684Z2

Y™
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1t s in h's Grguement that petdronce’s trve bO(b)(4)
void Judgencnt Vies. |
| Petitipner (s not leafgueing o Clasm o€ presentng a
“aew Caim but agserts a defect 'n the in r‘eqff%g ot the
habeas Corpus procegqu, We defect les not 'n the d-strct
Concks cesplution of the Mer'ts of the.o. Clam (5"-"“' it
nevel veached Hhose Mer’ds),bu)f ‘a vt falure o MakKe
any fuling on & Claim Yhat Was propecly pPreSented in

the petitioners habeas Pe~/z'7lfa(). See SPiTeNas V. Boone,
LU F34 1203, 1215-14, (1617 300b).

This afguement Was phyected by trral Coundel, Hhne

Government Stapped it ocrquement, the district Court
SYoked an inStrachoo to the Jury, and allowed ¥he

governMent Lo Continve its arguement.

g issue three, and had aot densed the dccuSations

(xq ainst him. Was Properly preserved. See Cale 103.(a)(1)
(AR, ond Cale 103 (b). Ml NG 0N eq[dan(a,” preserving
a Clowm of ercoc Lor aappea\f‘ |

his arguement was based on teval testimeny Mat was
given Yo the sury during the govern meats (osing
0fguwe me~ts This s alsp Mot Pact of the FRI. 303, o

Past of ogent rice's Starements, and m Violadton of the
right bo o Lair teial.

1.



Thhe Jdury Conld nb-\'-Lon(wllq Make a de‘*ftrmfnaﬁ“on of
%e‘ﬁoxch Be Cawse the qbvcmMm'P Made o Spec e Bssertion
o the Jufg that Long never fold the FB I Aqaﬂ' ’R.‘ce‘"i,
didatde it :\ sr ot o point dod he Say, I didntde 4, or
W didnt Say, T d.dnt do thrg ,\\, The qévemmm%f
Claen was heorsay and thus ‘nadm ssable.

Adovission of hearsay Statements is Violative of the
Petitioner’s Due Process Rights, ooy i€ the Gurts erfol in
&dm.’ng the ev.dence was So Obvious that 4 -Q\'l’a\'\g
infected the teval and rendesed vv fundmentally unfaic.
See Oliver V. wood, 4k F.34 1ok, 1107 (gt 1996) . T this

- e\(emc the Court was requifed o Steike the Comment foom
the recocd and issue a Curative instructon 4o #he
July 4o disTegard the governmenis acguement and
intorm the Jury that the  Statement by the
government Cow\d ot be weighed (a Making o
Ae+efm?né-*700 of Long's gl&fH' of innoCence by 'é]h’}l'ﬂj
in s (Iuh,, 1s Shield Long Lrom Hhe harm £full
effects of e quvernments arguement, Long Was
éenied &’-Cc‘«:f"'.tr:&\ in Viol -

rights.

adron of his dvue Process

a8,



A  ConCluSionsS

»‘Tha‘S INPCD Per drgu.e,rhon‘l' wWas properiy PrcSe(Vec\
by on obyechoo by trial lounsel. Ruling on evidence,
fule 103.(a) (1) (A)(B), Also. fule 103. (), preserving a
Clawn of ecroc Lor oppeal rg,vféu).

Jne Lowfteenth Amcnc“mm-} guarantees equa |
protections Ggainst the federa |l government in o
€ederod Covninal Case ;) (_l)-‘RJghfs that o dedendant

Can €Xercise, ond

( 3). Prcohbitions and
?eqa& remeats of the govern Mt Fonorel Poe
debendant. |

Hhe Due Popcess Clawse of the durteentn
Amend nent o€ the .S, ConSt. applies these
Protecticas +o o Criminal defendant.

AN,



Petrbioner fespectfully Dleads ﬂms (swrt, TV\L
SWPFEF\L Cowr+ Oé P wanited States 915 Ameri (| Yo

exercese s power o€ Supervision, S. (k. rule 16 (). Groant

Weit of Cer%'ofar:i Vo cate j—v\dqe,mcﬂh ReMand boack +o
Yhe Cowrt of appeals in h‘cjhf e\[; |

Peditionec has Made a ’(§ab54~ar)hal Shleﬂc) *

0f the denial of o Const! tut omml right. 3¢ 1.s.C. §.
2253 L) (). |

A Sm\)g‘\’aﬁ'\i‘a\ SF\bu iﬂg 'S ONe that

dcmmS%rcdes "/easona\o\e, T 16t would Lnd e

disteid Cowrds assessment of the ConSt tutions)

Claims deoatable ar Weeng. NacK v Medoniel

S34 W.S. 173, 190 S ¢+, 15495, 4L L.Gd 3d 543
| (3000)-

?cspec}ﬁm“q,

, #
'G,UMN\ Rbddc, me; /6537-373

W.s, Pe:\h‘cm‘iarq Yoesen

Po Rox aLISS“G

TucSen, A, 8573y

date - . A b-OAD
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