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IN THE

SUPREME COURT OF THE UNITED STATES
PETITION FOR WRIT OF CERTIORARI

Petitioner respectfully prays that a writ of certiorari issue to review the judgment below.

OPINIONS BELOW

| M/ For cases from federal courts:

)
The opinion of the United States court of appeals appears at Appendix Ai_c to
the petition and is

[ ] reported at ; Or,

[ ] has been designated for publication but is not yet reported; or,
[V] is unpublished.

The opinion of the United States district court appears at Appendix Dt
the petition and is

[ ] reported at y OF,

[ ] has been designated for publication but is not yet reported; or,
[1 is unpublished.

[ ] For cases from state courts:

The opinion of the highest state court to review the merits appears at
Appendix to the petition and is

[ ] reported at ; or,
[ 1 has been designated for publication but is not yet reported; or,
[ ] is unpublished.

The opinion of the ‘ court
appears at Appendix to the petition and is

[ ] reported at » ; Or,
[ ] has been designated for publication but is not yet reported; or,
[ ] is unpublished. S




JURISDICTION

[1/]/ For cases from federal courts:

The date on which the United States Court of Appeals decided my case
was

[ 1 No petition for rehearing was timely filed in my case.

[Vf A timely petition for rehearing was denied by the United States Court of
Appeals on the following date: , and a copy of the
order denying rehearing appears at Appendix _D___

[ 1 An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date)
in Application No. A__ .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1254(1).

[ ] For cases from state courts:

The date on which the highest state court decided my case was
A copy of that decision appears at Appendix

[ 1 A timely petition for rehearing was thereafter denied on the following date:
, and a copy of the order denying rehearing

appears at Appendix

[ ] An extension of time to file the petition for a writ of certiorari was granted
to and including (date) on (date) in
Application No. A .

The jurisdiction of this Court is invoked under 28 U. S. C. § 1257(a).
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CONSTITUTIONAL AND STATUTORY PROVISIONS INVOLVED

The First Step Ack of 2019, Pub. [ . Mo 1157241,
84904 ), 130, Stak. S1990722 . — Appears at Pppesclix- H.

(6 USC § 35920) appeacs at Appeadix- G.



STATEMENT OF THE CASE

In 2007, Hawhins wenteced a gu/[{;(«j plea to a
Charge of possess /a9 Lith inteqgh o distribote 5o
Cgrams or rore of Coing base ja violation of 21USL, X
§4l @Y and (DDA, His carcer ofFender sententing
quUide)ings ramt was 262 b 327 Moaths of [mprisoament,
but the swlcmu/@ Courk c_pc/opjcaa/ Lthe parties rtommendation
st Forth /n the plia agreanment that Haoting Shoold 4
sentented to 240 months(ihe statotory mandatory
MINIHNM) S PP riSonment ald 10 Nars oF SuPervised
ftlease. L 2018, the First S{{p Ak was passed
R 909 allows £he Retroackive application of the Fair
Senteating At of 2010 to <enteaces imposed bt fors
.00, ch,ﬂ{/‘/)g LJ s su‘bd‘uﬁ to « /wamdnéorj MMyt
Stente of 120 months and a minimom &vpLrvised
rulease e of - vears, Hawl»{f/zg thereFore £7led
a motion through Covnst]l Fora seatence reduction
Lo [0 ponths and 4 years of supervised rylease

O April 12,2019 the district Coort entesed
/tS ruling on a Standeard Coort forrr A0-247 which is
Cd/ﬁjt foned VOEDEK REGARD NG MoTION FoR SENTENCE
REDUCT 20N PURSUAMT 70 1§ 0SC, § BSF2(O(0)." Th«
Form ind/cated that the drsteick Court Look into
actoant tht pol;cy State peat Set Forth at /$S6. 8
1Bl 10, The disteict Court granted the motion ;n
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park; reduciag the term of Soparvised releasz to
e,qht years, Howevery the court denied the protion
to reduct the terr of imprisonseat, Not;ag that the
guideline Senteating range repasoed at 262 o A7
months, On appeal, among othes argumeats, Havkias
arqued that “the district covrt erred tb ‘CSSw{ian
| £ //75[[/23 hinm fﬂd{g/élﬁ for a redvckion of h’S 240 prath
terrm of /ﬂ/)r/’SonﬂdM{: becauvse it {mpro periy applied
the law Joverning a J§ USL. § 3582(0(2) mot/on and
the exelusions tontained in USSG $ 1Bl 10(&DDB) ts his
motion vnder § 409(b) of the First Step Act J
Withoot <ver address:ng Hawult;ns” araument
above, £ he Sixth Lircort affifrted the distoict Courts
order, Hawkias then 50u3h/c a r{hfccffng under FRAP Y0
Q) argu;ng that €l pantl hay oveclooked or
1/ Sappre hended W' argorent ahove, and A 7 overboot
/‘/@ the Fack that thedistrick had relied on the
Strickures of §3S320)(D) aad § LB Lo Q@OB) whith dots
/ot a,/ﬁplj to First SpPAL Motions.

Tn a/c/d/{:/'oﬂz Howsla /A4S 50u© ht « ff/’lé@/‘/’/@
bare uader FRAP 3S. On Juae 17,2020, ha parl
fssved ad amended order vith Corpletel f ailed
Lo address Hawling ccrqument pieqgtioned above -
O/ J’u[z/ zGZQOQO> the gl’kéh Cireu t denied
Havdt ins” petidion for a rehuaring 2a beic.

5.



Hawkins. pow £les Lhis pzé/éfod For a
wr it of certiotar; Sceking a [ 02/03 04 Lht
oole. arqument wohych the Sixth Circoit Coort
of awppeals ¢ither overlooked, M/Sap/oah mdal)
0C foiled Lo address.

The district Court had yurisdictfon to bhear
Howokting” Frest Skep Ad Molion vnder 1% 0SCS
A52(OWNB), pot L «xertiSed Jorisdiction vnder
£ 2582(O(D). The Sixth Circuit Court of /)/O;MQLS |
had Jurisdiction o heap Haskins app<a] under
)8 0SC.8 3792 (@),

6y



REASONS FOR GRANTING THE PETITION

This Court Should grant Certiorars b etaose!
[1- The districk Courts deisjon conflicts Wwith
the decjsion of United Stakes v.Holloway, 95¢ F.2d
6605 2020 U.S, App, LEXTS [3276,% 1S (24, Cir. 2020)
on the same pratte 2} The disie/ct Court effed
by relying on the steictores o F §3582(O)(7) «ad
U.856.-$ 1B /O(JD(QX&)) as opposed to $3532(O(D(B)
When it graated ja part and denved ;n part
HawKins motion to redoce his Seatence vnder $
dod of the First Step Aty gad L3-The Sixth
Circvut has either overlooKed, M/°3apﬂr{h4W
of failed £o addresy this issve raised o
a_ppeal.
Hawking contends that 7n Hollow , R020 0.S .
App- LEXTS 18276, at * 15, the Second Circoit held.
A ol endant’s eligib’/iéj for a redoced term
of JrpriSonment under § Yod of the First
Step Act was not governed by J§ust.§
35820, and thus a district court
COﬂS/'o[U//ZS Such a Motjon was Not Con—
strasmed by U.s (. § mlbzo@@@.
Iastead Such a motisn was governed by
)5 Us.C. § 36920 (N(B), and defendent’s
eligibility For First Step Ack reliek was
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therefore not depeadent on whelher
h;\S éU;dﬁl/‘n{\S fa-/)ﬁ{ WU()[G{ 6{ lOW{f
£ light of the Fair Seatent;/ny ﬂc{,"’

Td.y at IS, (sex ,Qppmd,%—z;,) See also, United
States v. Alleq, 966 Frad 355,357 (cth Lir. 2020)
(no{af/z@ Ehat “J8UsC, §BE92(ONB) Serves as the
Vﬂl'»v/’cl{ for a proawlf/zﬁ under 24904 of the First
Stap Act, which erpoers Courts to modify the
defendants Seateace ')5 United States v. Booldiao.,
279 F. Sopp. 3d 696, 054 (E.D. Mich, 2019)
(/10{;/“/23 that "Lhe Firct Step Act does not /PMPO\S&
any actifical or 5u,‘dell’nc Limits on a rev (€W a9)
coort D, |

Tna Ctontrast, the disteick Couct n Hawkins'
Cast tatered s r‘ul/’n@ 0N o jW@fd court
Focor A0-247, wohich /s taptioned " ORDER REGARDING
MoT TN FoR SENTEME REDUCTZON PURSVAMT 770
12 USC, % SSXQCOC’D."@ Apeardix- B . Howeven
[ usl, §36F2(ODIB) serves as the propar
vehicle Fot a protetding Lnder $ 409 of the First
Step Act ) whith wovld have empunered the
districk court o modify Hawkins Seateace - Thus,
Lhe disecict coort coreed in the First instaace
by /rpropary pelying o § 3582 (OCD.

The form alse /ndicates Lhat the

%



districkt Coult took /ato actoont the policy State-
- pient Set Forth at USS6-3 1BLLO - Td. (ord<r). The
Policy Staterent Set Forthat 8180 (D(D(B) does
not avthofize a redottion Sn a defendant’s "terps
of ‘mprisonmeat” where an aradment - -0 does
not have £ht effect of losviaring the difeadants
applicable suidelines raae. (See Apoendix-F..
Heae, becaovse the districl eovct had <rroneoosly
relied on the strectores of $3552(ND and USSE,
RIBLI0,) the district court ¢rtoneovsly vicwed
JEStIF as being yaauthorized to reduce Hawkias’
040 month term of fmpriscarteat becavse his
gofal(,lm&s fcp/lﬂ»t remained U/demﬂg&d af tel
the paswuyq of the First Step At This is
why the disteiet Covrt redoced Hawkps! tecer
of superVised release, bot declined to redoce
hes teert of fmpris onmeat. However, the
district eovrt has ¢red, and i€ decision
conflicks with Hollway, Alldy and Bovlding.

F{/zaﬂj> HacskKing Sobhomits that the
Sixcth Ciccoi€ did not addceess his Q@um{rﬂ;
Lhat the district covrt had erconecusly agilied
the law governjog a rotion vader § 25%2(O(D
Lo his Motion Gnder §DY of the First $tep
Act



/‘/oqu//Ls S[Mplj reque st Cha { hi§ ase
be wersed and cemanded back €othe distrécg
Court 6 that h/s mokion o r<dace hrs tert of

(rprisoamedt s be f)fopcrlx/ analyzed under
€ 2582 (0D B).

CONCLUSION

The petition for a writ of certiorari should be granted.

Respectfully submitted,

Den Noll Nowobsina

Date: J%ZT/ QX? 2020

jO



UNITED STATES OF AMERICA, Appellee, v. JASON HOLLOWAY, Defendant-Appellant.
UNITED STATES COURT OF APPEALS FOR THE SECOND CIRCUIT
956 F.3d 660; 2020 U.S. App. LEXIS 13276
No. 19-1035-cr
February 26, 2020, Argued

April 24, 2020, Decided

Editorial Information: Prior History

Appeal from the United States District Court for the Western District of New York. No. 6:08-cr-6200-1 -
Charles J. Siragusa, Judge. Defendant Jason Holloway appeals from the denial of his motion for a
reduction of his sentence pursuant to the First Step Act in the Western District of New York (Siragusa,
J.). The district court considered the motion under 18 U.S.C. § 3582(c)(2) and therefore deemed itself
bound by § 1B1.10 of the U.S. Sentencing Guidelines, which permits a sentence reduction only to the
extent that a relevant sentencing amendment lowers the defendant's Guidelines range. The district court
concluded that Holloway's Guidelines range was unaffected by the First Step Act, and therefore held
that Holloway was ineligible for a sentence reduction under the Act. The district court did not address
Holloway's motion as to his term of supervised release. We hold that 18 U.S.C. § 3582(c)(1)(B), rather
than § 3582(c)(2), is the correct basis for a motion to reduce a term of imprisonment under the First
Step Act, and thus U.S.5.G. § 1B1.10{2020 U.S. App. LEXIS 1} does not affect a defendant's eligibility
for relief under the Act. Because we hold that Holloway was eligible for relief under the plain language of
the Act, we VACATE the order denying the motion and REMAND for further proceedings consistent with
this opinion.{2020 U.S. App. LEXIS 2}

Counsel MARYBETH COVERT, Federal Public Defender's Office, Western
District of New York, Buffalo, NY, for Defendant-Appellant.
TIFFANY H. LEE, Assistant United States Attorney, for James
P. Kennedy, Jr., United States Attorney for the Western District of New York, Buffalo, NY, for
Appellee.
Judges: Before: PARKER, LIVINGSTON, and NARD!NI, Circuit Judges.

CASE SUMMARYDefendant's appeal was not mooted by his release from prison and he remained
eligible for reduction in term of supervised release. Defendant was eligible for relief under First Step Act.
18 U.S.C.S. § 3852(c)(1)(B) provided framework for consideration of motion for reduction of term of
imprisonment under First Step Act.

OVERVIEW: HOLDINGS: [1]-Defendant was still serving a term of supervised release, and his request
for a reduction of that term remained a live controversy; [2]-The statutory penalties for Count One, of
which defendant was convicted and for which he was sentenced , would have been lower in the wake of
the Fair Sentencing Act, and he was eligible for First Step Act relief; [3]-A defendant's eligibility for a
reduced term of imprisonment under Section 404 of the First Step Act was not governed by 18 U.S.C.S.
§ 3582(c)(2), and thus a district court considering such a motion was not constrained by U.S. Sentencing
Guidelines Manual § 1B1.10(a)(2)(b); [4]-Such a motion was governed by 18 U.S.C.S. § 3582(c)(1)(B),
and defendant’s eligibility for First Step Act relief was therefore not dependent on whether his Guidelines
range would be lower in light of the Fair Sentencing Act.

CIRHOT 1
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OUTCOME: Judgment vacated and remanded.

L.exisNexis Headnotes

Criminal Law & Procedure > Criminal Offenses > Controlled Substances > Possession > Intent to
Distribute > Penalties

The Fair Sentencing Act, enacted in August 2010, altered the threshold drug quantities that trigger the
varying penalty ranges for crack cocaine offenses located in 21 U.S.C.S. § 841(b)(1). The Fair
Sentencing Act applied prospectively, as well as to offenses committed before the Act's enactment if the
defendant had not yet been sentenced.

Criminal Law & Procedure > Criminal Offenses > Controlled Substances > Possession > Intent to
Distribute > Penalties

Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

In December 2018, Congress enacted the First Step Act, Pub. L. No. 115-391, 132 Stat. 5194. Section
404(b) of the Act provides: A court that imposed a sentence for a covered offense may, on motion of the
defendant, the Director of the Bureau of Prisons, the attorney for the Government, or the court, impose a
reduced sentence as if sections 2 and 3 of the Fair Sentencing Act of 2010 were in effect at the time the
covered offense was committed. § 404(b), 132 Stat. at 5222 Section 404(a), meanwhile, defines the term
"covered offense": In this section, the term covered offense means a violation of a Federal criminal
statute, the statutory penalties for which were modified by section 2 or 3 of the Fair Sentencing Act of
2010 that was committed before August 3, 2010. The Act limits its application only by preventing courts
from hearing motions if (1) the sentence in question was previously imposed or previously reduced in
accordance with the relevant provisions of the Fair Sentencing Act, or (2) if a previous motion was made
under the First Step Act and denied after a complete review of the motion on the merits. Finally, Section
404 states that nothing in this section shall be construed to require a court to reduce any sentence
pursuant to this section.

Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

The appellate court typically reviews the denial of a motion for a discretionary sentence reduction for
abuse of discretion. However, that standard applies only if the district court exercised its discretion in the
first place.

Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

Criminal Law & Procedure > Criminal Offenses > Controlled Substances > Possession > Intent to
Distribute > Penalties

Section 404 bases eligibility - that is, when a court may entertain a motion for relief under the First Step
Act - on whether a sentence was imposed for a covered offense, Pub. L. No. 115-391, § 404(b), 132
Stat. at 5222. A covered offense, in turn, is defined as a violation of a Federal criminal statute, the
statutory penalties for which were modified by section 2 or 3 of the Fair Sentencing Act of 2010 that was
committed before August 3, 2010. § 404(a), 132 Stat. at 5222 To be eligible, then, a defendant was
required to demonstrate that he was sentenced for a particular violation of a Federal criminal statute, and

CIRHOT 2
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that the applicable statutory penalties for that violation were modified by the specified provisions of the -
Fair Sentencing Act. Section 2 of the Fair Sentencing Act altered the drug-quantity thresholds for the
imposition of penalties in 21 U.S.C.S. §§ 841(b)(1)(A)iii) and 841(b)(1)(B)iii).

Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

A First Step Act motion, however, is not properly evaluated under 18 U.S.C.S. § 3582(c)(2). That
provision applies only if the defendant seeks a reduction because he was sentenced to a term of
imprisonment based on a sentencing range that has subsequently been lowered by the Sentencing
Commission pursuant to 28 U.S.C.S. § 994(0), i.e., a change to the Sentencing Guidelines, 18 U.S.C.S.
§ 3582(c)}(2). But a First Step Act motion is based on the Act's own explicit statutory authorization, rather
than on any action of the Sentencing Commission. For this reason, such a motion falls within the scope
of § 3582(c)(1)(B), which provides that a court may modify an imposed term of imprisonment to the
extent otherwise expressly permitted by statute. This section contains no requirement that the reduction
comport with U.S. Sentencing Guidelines Manual § 1B1.10 or any other policy statement, and thus the
defendant's eligibility turns only on the statutory criteria discussed above.

Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

The First Step Act provides authority to district courts to reduce imposed sentences, a term that
encompasses equally terms of imprisonment and terms of supervised release, both of which constitute
statutory penalties which were modified by sections 2 and 3 of the Fair Sentencing Act.

* Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

The First Step Act is clear that it does not require a court to reduce any sentence. Pub. L. No. 115-391, §
404(c), 132 Stat. at 5222.

Criminal Law & Procedure > Sentencing > Corrections, Modifications & Reductions > Reductions
Based on Amended Sentencing Ranges

Accordingly, he is eligible for First Step Act relief.(3) A defendant's eligibility for a reduced term of
imprisonment under Section 404 of the First Step Act is not governed by 18 U.S.C.S. § 3582(c)(2), and
thus a district court considering such a motion is not constrained by U.S.S.G. § 1B1.10(a)(2)(b). Instead,
such a motion is governed by 18 U.S.C.S. § 3582(c)(1)(B).

Opinion

Opinion by: William J. Nardini

Opinion

Wiiliam J. Nardini, Circuit Judge:

Defendant-Appellant Jason Holloway appeals from the denial of his February 1, 2019, motion to
reduce his sentence pursuant to Section 404 of the First Step Act, Pub. L. No. 115-391, 132 Stat.

CIRHOT 3
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5194 (2018), in the United States District Court for the Western District of New York (Siragusa, J.).
Holloway moved for a reduction of both his 168-month term of imprisonment and his ten-year term
of supervised release. in considering Holloway's motion, the district court applied the framework of
18 U.S.C. § 3582(c)(2), including § 1B1.10 of the U.S. Sentencing Guidelines. Because Holloway
had been sentenced as a career offender, the district court concluded that his Guidelines range after
application of the First Step Act was equivalent to his original Guidelines range. Accordingly, the
district court held that Holloway was ineligible for a reduction of his term of imprisonment. The
district court did not address Holloway's motion{2020 U.S. App. LEXIS 3} for a reduction of his term
of supervised release. During the pendency of this appeal, Holloway completed his prison term and
was released from the custody of the Federal Bureau of Prisons.

We hold that Holloway's appeal was not mooted by his release from prison. Holloway remains
eligible for a reduction in his term of supervised release. On the merits, we hold that Holloway was
eligible for relief under the plain language of the First Step Act: The district court had previously
sentenced him for a covered offense under the Act, and Holloway was not otherwise barred from
relief under the Act's own limitations. We further hold that 18 U.S.C. § 3582(c)(1)(B), rather than §
3582(c)(2), provides the correct framework for consideration of a motion for a reduction of a term of
imprisonment under the First Step Act; therefore, U.S.S.G. § 1B81.10 does not prevent a district
court from considering a First Step Act motion made by a defendant whose new Sentencing
Guidelines range is equivalent to his original range. Accordingly, we VACATE the order denying
Holloway's motion and REMAND for proceedings consistent with this opinion.

I. BACKGROUND
A. Holloway's Initial Conviction and Sentencing

On September 24, 2008, Holloway was charged in a three-count{2020 U.S. App. LEXIS 4}
indictment. As relevant to this appeal, he pled guilty on January 9, 2009, to Count One, which
charged him with possessing "with the intent to distribute fifty (50) grams of more of a mixture and
substance containing a detectable amount of cocaine base," in violation of 21 U.S.C. §§ 841(a)(1)
and 841(b)(1)(A). In his plea agreement, Holloway conceded that he possessed more than 50 but
less than 150 grams of cocaine base, and that the government had seized 66.33 grams of cocaine
base from him in February 2008. Holloway also conceded two prior convictions, which the
government and Holloway agreed rendered him a career offender under U.S.5.G. § 4B1.1.
Additionally, the government filed an information pursuant to 21 U.S.C. § 851 establishing a prior
felony drug conviction. The parties accordingly agreed to a Guidelines range of 262-327 months of
imprisonment and ten years of supervised release. Finally, the agreement contained terms of
cooperation, by which the government would seek a departure under U.S.S.G. § 5K1.1 and 18
U.S.C. § 3553(e).

The Probation Office then prepared a Presentence Investigation Report (PSR) agreeing with the
parties' Guidelines calculations, and the government ultimately moved for a four-level downward
departure per the terms of cooperation, leading to a recommended{2020 U.S. App. LEXIS 5}
sentencing range of 168-210 months of imprisonment. The sentencing took place on June 22, 2010.
The district court accepted the PSR calculations, granted the government's motion for a departure,
and sentenced Holloway to 168 months in prison followed by ten years of supervised release.

B. The Fair Sentencing Act and First Step Act

The Fair Sentencing Act, enacted in August 2010, altered the threshold drug quantities that trigger
the varying penalty ranges for crack cocaine offenses located in 21 U.S.C. § 841(b)(1). See Pub. L.
No. 111-220, § 2(a), 124 Stat. 2372, 2372. As relevant to Holloway, the Fair Sentencing Act

CIRHOT 4
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increased the threshold quantity for conviction under § 841(b)(1)(A) from 50 to 280 grams of crack
cocaine. Id. The Fair Sentencing Act applied prospectively, as well as to offenses committed before
the Act's enactment if the defendant had not yet been sentenced. But it did not apply retroactively to
defendants, like Holloway, who had been sentenced before the Act became effective. See United
States v. Dorsey, 567 U.S. 260, 281, 132 S. Ct. 2321, 183 L. Ed. 2d 250 (2012).1

In December 2018, Congress enacted the First Step Act, Pub. L. No. 115-391, 132 Stat. 5194.
Section 404(b) of the Act provides:

A court that imposed a sentence for a covered offense may, on motion of the defendant, the
Director of the Bureau of Prisons, the attorney for the Government, or the court, impose a
reduced sentence{2020 U.S. App. LEXIS 6} as if sections 2 and 3 of the Fair Sentencing Act of
2010 were in effect at the time the covered offense was committed./d. § 404(b), 132 Stat. at
5222 (citation omitted). Section 404(a), meanwhile, defines the term "covered offense™:

In this section, the term "covered offense" means a violation of a Federal criminal statute, the
statutory penalties for which were modified by section 2 or 3 of the Fair Sentencing Act of 2010
that was committed before August 3, 2010./d. § 404(a), 132 Stat. at 5222 (citation omitted). The
Act limits its application only by preventing courts from hearing motions if (1) the sentence in
question "was previously imposed or previously reduced" in accordance with the relevant
provisions of the Fair Sentencing Act, or (2) if a previous motion was made under the First Step
Act and denied "after a complete review of the motion on the merits." /d. § 404(c), 132 Stat. at
5222. Finally, Section 404 states that "[n]othing in this section shall be construed to require a
court to reduce any sentence pursuant to this section.” /d.

C. Holloway's Motion for First Step Act Relief

After the First Step Act was enacted, Holloway moved for a sentence reduction pursuant to Section
404 on February 1, 2019. The Probation Office produced a supplemental PSR, in which it concluded
that Holloway was not eligible for{2020 U.S. App. LEXIS 7} a reduction of his term of imprisonment.
The Probation Office interpreted Holloway's motion as one made under 18 U.S.C. § 3582(c)(2),
meaning that any reduction would need to be consistent with policy statements of the Sentencing
Commission. This included U.S.S.G. § 1B1.10(a)(2), which precludes reductions if the relevant
amendment to the Sentencing Guidelines would "not have the effect of lowering the defendant's .
applicable guideline range." Concluding that Holloway's revised Guidelines range was equivalent to
his original range, the PSR opined that Holloway was not eligible for a reduction of his term of
imprisonment under the First Step Act.2 The PSR did, however, note that Holloway's mandatory
minimum period of supervised release had been reduced statutorily to eight years rather than ten.3
The government subsequently agreed with the PSR's conclusion that Holloway was not eligible for
any relief from his term of imprisonment because his Guidelines range was unchanged. The
government also agreed that Holloway's statutory minimum supervised release term had been
reduced and that he was thus eligible for a reduction on that front.

The district court, in a one-page order issued on April 8, 2019, agreed with the{2020 U.S. App.
LEXIS 8} Probation Office and the government that Holloway was ineligible for a reduction of his
prison term, finding that, under U.S.S.G. § 1B1.10(a)(2)(B), "the amendment does not have the
effect of lowering [Holloway's] applicable guideline range[ and a]s such, the defendant is not eligible
for a sentence reduction." Joint App'x at 111, The order did not address Holloway's supervised
release term. Holloway filed a timely appeal from the order on April 15, 2019. On October 4, 2019,
while this appeal was pending, Holloway was released from prison. He remains on supervised
release.
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and a minimum of ten years of supervised release.5 Under the new crack cocaine quantity
thresholds enacted by the Fair Sentencing Act, his violation of Count One would have subjected
Holloway to the lower statutory range of sentences set forth in § 841(b)(1)(B) - namely, ten years to
life in prison, and eight or more years of supervised release. As a result, because Section 2 of the
Fair Sentencing Act modified the statutory penalties for the violation of 21 U.S.C. § 841(a) charged
in Count One, for which he was sentenced - and because Holloway is not subject to either of the
textual limitations imposed by Section 404(c) of the First Step Act - Holloway is eligible for relief
under the plain language of the First Step Act.

The district court denied the motion, however, on the basis that Holloway's new Guidelines range
would be no different from his original range. Without the benefit of any precedential{2020 U.S. App.
LEXIS 12} interpretations of the First Step Act, the district court (and the Probation Office)
understandably treated Holloway's motion for relief as one brought under 18 U.S.C. § 3582(c)(2) - a
familiar procedural vehicle that has absorbed a considerable portion of district court dockets in recent
years.6 As noted above, the district court thus considered itself bound by U.S.S.G. § 1B1.10(a)(2),
see, e.g., United States v. Williams, 551 F.3d 182, 186 (2d Cir. 2009) (noting that language of §
3582(c)}(2) makes clear that courts "are bound” by U.S.5.G. § 181.10 when considering motions
under the statute), and it denied Holloway's motion because his Guidelines range was unchanged
due to his status as a career offender.

A First Step Act motion, however, is not properly evaluated under 18 U.S.C. § 3582(c)(2). That
provision applies only if the defendant seeks a reduction because he was sentenced "to a term of
imprisonment based on a sentencing range that has subsequently been lowered by the Sentencing
Commission pursuant to 28 U.S.C. § 994(0)," i.e., a change to the Sentencing Guidelines.7 18
U.S.C. § 3582(c)(2). But a First Step Act motion is based on the Act's own explicit statutory
authorization, rather than on any action of the Sentencing Commission. For this reason, such a
motion falls within the scope of § 3582(c)(1)(B), which provides that a "court may modify an imposed
term of imprisonment to the{2020 U.S. App. LEXIS 13} extent otherwise expressly permitted by
statute."8 This section contains no requirement that the reduction comport with U.S.S.G. § 1B1.10 or
any other policy statement, and thus the defendant's eligibility turns only on the statutory criteria
discussed above. Accordingly, Holloway was eligible for a reduction in his term of imprisonment,
and the district court erred in denying his motion solely on the basis that it believed itself to be bound
by U.S.5.G. § 1B1.10.

Holloway likewise was eligible for a reduction in his term of supervised release, an issue not
addressed by the district court in its denial of Holloway's motion. The First Step Act provides
authority to district courts to reduce imposed sentences, a term that encompasses equally terms of
imprisonment and terms of supervised release, both of which constitute statutory penalties which
were modified by sections 2 and 3 of the Fair Sentencing Act. Cf. Mont v. United States, 139 S. Ct.
1826, 1834, 204 L. Ed. 2d 94 (2019) ("Supervised release is a form of punishment that Congress
prescribes along with a term of imprisonment as part of the same sentence." (citing 18 U.S.C. §
3583)). Holloway's eligibility for a reduction in his term of supervised release thus turns on the same
statutory criteria as does his eligibility for a reduction in his term{2020 U.S. App. LEXIS 14} of
imprisonment.9

Finally, we emphasize what this opinion does not decide: First, while Holloway is plainly eligible for
relief, he is not necessarily entitled to relief. The First Step Act is clear that it does not "require a
court to reduce any sentence.” Pub. L. No. 115-391, § 404(c), 132 Stat. at 5222. Whether Holloway's
remaining term of supervised release should be reduced is a matter left to the district court's sound -
discretion. Second, because these issues are not properly before us, we do not decide the procedural
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requirements for consideration of a sentence reduction under the Act once eligibility has been
determined, nor do we decide - except as noted above - what factors the district court may (or must)
consider in weighing whether and to what extent a sentence reduction is warranted. We leave these
and other questions concerning the First Step Act for another day. '

l1l. CONCLUSION
To summarize, we hold as follows:

(1) A defendant's release from prison during the pendency of an appeai of a denial of First Step
Act relief does not moot the appeal, to the extent that the district court could still reduce an
undischarged term of supervised release. Holloway is still serving a term of supervised release,
and his request for a{2020 U.S. App. LEXIS 15} reduction of that term remains a live
controversy.

(2) Where a defendant is not otherwise ineligible for First Step Act relief according to the
limitations set forth in Section 404(c) of that Act, the defendant's eligibility depends only on
whether the statutory penalties for the violation for which the defendant was sentenced were
modified by Sections 2 and 3 of the Fair Sentencing Act. In Holloway's case, the statutory
penalties for Count One - of which he was convicted and for which he was sentenced - would
have been lower in the wake of the Fair Sentencing Act. Accordingly, he is eligible for First Step
Act relief.

(3) A defendant's eligibility for a reduced term of imprisonment under Section 404 of the First
Step Act is not governed by 18 U.S.C. § 3582(c)(2), and thus a district court considering such a
"‘motion is not constrained by U.S.S.G. § 1B1.10(a)(2)(B). Instead, such a motion is governed by
18 U.S.C. § 3582(c)(1)(B). Holloway's eligibility for First Step Act relief was therefore not

- dependent on whether his Guidelines range would be lower in light of the Fair Sentencing Act.

For the foregoing reasons, we VACATE the order denying Holloway's First Step Act motion and
REMAND for consideration of a reduction in Holloway's term of supervised release consistent with
this opinion.

Footnotes

1

Holloway moved unsuccessfully for sentence reductions based on subsequent amendments to the
Guidelines offense levels for crack cocaine offenses that the U.S. Sentencing Commission had

made retroactive. See 75 Fed. Reg. 66188 (Oct. 27, 2010) (Emergency Amendment); U.S.S.G. App.
C. Amend. 750 (2011) (codifying Emergency Amendment); U.S.S.G. App. C. Amend. 782 (2014).
Holioway moved for these reductions pursuant to 18 U.S.C. § 3582(c)(2), which, as discussed

below, requires that any reduction be consistent with Commission policy statements. Because
Holloway was sentenced as a career offender, the Guidelines amendments did "not have the effect .
of lowering [his] applicable guideline range," and he was therefore ineligible for relief under U.S.S.G.
§ 1B1.10(a)(2)(B).

2

Holloway had been sentenced as a career offender, and, accordingly, his Guidelines range
depended on the statutory maximum term of imprisonment for his offense. See U.S.5.G. § 4B1.1. In
his case, however, that maximum was unchanged by the Fair Sentencing Act. Compare 21 U.S.C. §
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841(b)(1)(A) (10 years to life), with id. § 841(b)(1)(B) (10 years to life for a person who has previously
been convicted of a serious drug felony).
3

Because Holloway was sentenced subject to a § 851 information establishing a prior felony drug
conviction, he faced statutory minimum penalties of twenty years of imprisonment rather than ten,
and ten years of supervised release rather than five.

4

The relevance of a defendant’s underlying offense conduct to the eligibility determination is not
before us in this case, and so we leave that particular question to a future appeal.
5 N

We emphasize that the inquiry under the plain language of the First Step Act is not whether the
defendant was "charged with" a covered offense, but whether the court had previously "imposed a
sentence” for a covered offense. Pub. L. No. 115-391, § 404(b), 132 Stat. at 5222. This can be a
meaningful distinction in particular cases, for example where a defendant pleads guilty and is
sentenced to a lesser-included offense of the one outlined in the indictment. There may also be a
disjuncture between the language of the indictment and the violation for which a defendant was
sentenced in cases predating United States v. Thomas, 274 F.3d 655 (2d Cir. 2001) (en banc), where
we first held that the drug quantity thresholds under 21 U.S.C. § 841(b){1)(A) were elements of the
offense which needed to be alleged in a charging document. Accordingly, it is important to remain
focused on the violation for which the district court "imposed a sentence" - a violation that might or
might not correspond to the language of the indictment, depending on the case.

6 <

The district court issued its ruling on a standard court form AO-247, which is captioned "ORDER
REGARDING MOTION FOR SENTENCE REDUCTION PURSUANT TO FIRST STEP ACT AND 18
U.S.C. § 3582(c)(1)(B)." Joint App'x at 111. Notwithstanding the form's opening recitation that the
district court had considered § 3582(c)(1)(B), it is apparent from the ruling inserted by the court that it
had, instead, considered itself bound by U.S.S.G. § 1B1.10(a)(2)(B), and therefore that it was
operating under the rubric of § 3582(c)(2).

7

This authority, in relevant part, provides that "[t}he Commission periodically shall review and revise,
in consideration of comments and data coming to its attention, the guidelines promulgated pursuant
to the provisions of this section.” 28 U.S.C. § 994(0).

8

in so holding, we agree with the other Courts of Appeals to have thus far addressed this question.
See United States v. Wirsing, 943 F.3d 175, 183 (4th Cir. 2019); United States v. Beamus, 943 F.3d
789, 792 (7th Cir. 2019); United States v. Gibbs, 787 F. App'x 71, 72 n.1 (3d Cir. 2019) (mem.); see
also McDonald, 944 F.3d at 772 (noting that eligibility for retief turns only on offense of conviction).
9

Both parties agree that, because the government moved under 18 U.S.C. § 3553(e) at Holloway's
original sentencing, the district court was not bound at that sentencing by the ten-year statutory
minimum term of supervised release then applicable under 18 U.S.C. § 841(b){(1)(A). We hold - and
the parties again agree - that the district court would likewise remain unconstrained on remand by the
newly lowered statutory minimum of eight years (if indeed it chooses to exercise its discretion to
reduce Holloway's term of supervised release).
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Ch. 1Pt A

§1B1.10. Reduction in Term of Imprisonment as a Result of Amended Guideline Range (Policy
Statement)

(a) AUTHORITY.—

() IN GENERAL.—In a case in which a defendant is serving a term of imprisonment, and the
guideline range applicable to that defendant has subsequently been lowered as a result of an amendment to
the Guidelines Manual listed in subsection (d) below, the court may reduce the defendant’s term of
imprisonment as provided by 18 U.S.C. § 3582(c)(2). As required by 18 U.S.C. § 3582(c)(2), any such
reduction in the defendant’s term of imprisonment shall be consistent with this policy statement.

@) EXCLUSIONS.—A reduction in the defendant’s term of imprisonment is not consistent with this
policy statement and therefore is not authorized under 18 U.S.C. § 3582(c)(2) if—"

(A) none of the amendments listed in subsection (d) is applicable to the defendant; or

(B) an amendment listed in subsection (d) does not have the effect of lowering the defendant’s
applicable guideline range.

3) LIMITATION.—Consistent with subsection (b), proceedings under 18 U.S.C. § 3582(c)(2) and
this policy statement do not constitute a full resentencing of the defendant.

(b) DETERMINATION OF REDUCTION IN TERM OF IMPRISONMENT.—

(1)  IN GENERAL.—In determining whether, and to what extent, a reduction in the defendant’s term
of imprisonment under 18 U.S.C. § 3582(c)(2) and this policy statement is warranted, the coust shall
determine the amended guideline range that would have been applicable to the defendant if the -
amendment(s) to the guidelines listed in subsection (d) had been in effect at the time the defendant was
sentenced. In making such determination, the court shall substitute only the amendments listed in subsection
(d) for the corresponding guideline provisions that were applied when the defendant was sentenced and
shall leave all other guideline application decisions unaffected.
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Ch.1Pt A

2) LIMITATION AND PROHIBITION ON EXTENT OF REDUCTION.—

(A) LIMITATION.—Except as provided in subdivision (B), the court shall not reduce the defendant’s
term of imprisonment under 18 U.S.C. § 3582(c)(2) and this policy statement to a term that is less than the
minimum of the amended guideline range determined under subdivision (1) of this subsection.

(B) EXCEPTION FOR SUBSTANTIAL ASSISTANCE.—If the term of imprisonment imposed was
less than the term of imprisonment provided by the guideline range applicable to the defendant at the time
of sentencing pursuant to a government motion to reflect the defendant’s substantial assistance to
authorities, a reduction comparably less than the.amended guideline range determined under subdivision (1)
of this subsection may be appropriate.

(O) PROHIBITION.—In no event may the reduced term of imprisonment be less than the term of
imprisonment the defendant has already served.

(c) CASES INVOLVING MANDATORY MINIMUM SENTENCES AND SUBSTANTIAL
ASSISTANCE.—If the case involves a statutorily required minimum sentence and the court had the
authority to impose a sentence below the statutorily required minimum sentence pursuant to a government
motion to reflect

§1B1.10

the defendant’s substantial assistance to authorities, then for purposes of this policy statement the amended
guideline range shall be determined without regard to the operation of §5G1.1 (Sentencing on a Single
Count of Conviction) and §5G1.2 (Sentencing on Multiple Counts of Conviction).

(d) COVERED AMENDMENTS.—Amendments covered by this policy statement are listed in
Appendix C as follows: 126, 130, 156, 176, 269, 329, 341, 371, 379, 380, 433, 454, 461, 484, 488, 490,
499, 505, 506, 516, 591, 599, 606, 657, 702, 706 as amended by 711, 715, 750 (parts A and C only), and
782 (subject to subsection (e)(1)).

(e) SPECIAL INSTRUCTION.—

(1) The court shall not order a reduced term of imprisonment based on Amendment 782 unless the effective
date of the court’s order is November 1, 2015, or later.
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(¢) Modification of an imposed term of imprisonment. The court may not modify a term
of imprisonment once it has been imposed except that—

(1) in any case—

(A) the court, upon motion of the Director of the Bureau of Prisons, or upon
motion of the defendant after the defendant has fully exhausted all administrative rights to appeal
a failure of the Bureau of Prisons to bring a motion on the defendant’s behalf or the lapse of 30
days from the receipt of such a request by the warden of the defendant’s facility, whichever is
earlier, may reduce the term of imprisonment (and may impose.a term of probation or supervised
release with or without conditions that does not exceed the unserved portion of the original term
of imprisonment), after considering the factors set forth in section 3553(a) [18 USCS § 3553(a)]
to the extent that they are applicable, if it finds that— '

(i) extraordinary and compelling reasons warrant such a reduction; or

(ii) the defendant is at least 70 years of age, has served at least 30 years in
prison, pursuant to a sentence imposed under section 3559(c) [18 USCS § 3559(c)], for the
offense or offenses for which the defendant is currently imprisoned, and a determination has been
made by the Director of the Bureau of Prisons that the defendant is not a danger to the safety of
any other person or the community, as provided under section 3142(g) [18 USCS § 3142];

and that such a reduction is consistent with applicable policy statements issued by the
Sentencing Commission; and

(B) the court may modify an imposed term of imprisonment to the extent
otherwise expressly permitted by statute or by Rule 35 of the Federal Rules of Criminal
Procedure; and

(2) in the case of a defendant who has been sentenced to a term of imprisonment based on
a sentencing range that has subsequently been lowered by the Sentencing Commission pursuant to
28 U.S.C. 994(0), upon motion of the defendant or the Director of the Bureau of Prisons, or on
its own motion, the court may reduce the term of imprisonment, after considering the factors set
forth in section 3553(a) [18 USCS § 3553(a)] to the extent that they are applicable, if such a
reduction is consistent with applicable policy statements issued by the Sentencing Commission.

‘USCS . 1

© 2020 Matthew Bender & Company, Inc., a member of the LexisNexis Group. Al rights reserved. Use of this product is subject to the restrictions

/[))OPQ/’G[/X - 6

and terms and conditions of the Matthew Bender Master Agreement.

(i

AL T



* . P A5y & /7 & i e

§'~355.’45.997'@ 4%7 -

s i g




Sentencing Commission then promulgated amendments to the guidelines, reducing the
recommended sentencing ranges to levels consistent with the Fair Sentencing Act. See U.S.
Sentencing Guidelines Manual App. C Amends. 750, 759 (2011).

B.

On December 21, 2018, Congress passed-the First Step Act of 2018 ("FSA"). P.L. 115-391. The law
permitted the retroactive application of the Fair Sentencing Act and the associated guideline ranges.
Section 404 of the FSA provides.

(a) DEFINITION OF COVERED OFFENSE.-In this section, the term{2019 U.S. Dist. LEXIS 3}
“covered offense" means a violation of a Federal criminal statute, the statutory penalties for
which were modified by section 2 or 3 of the Fair Sentencing Act of 2010 (Publlc Law 111-220;
124 Stat. 2372), that was committed before August 3, 2010.

.(b) DEFENDANTS PREVIOUSLY SENTENCED.-A court that imposed a sentence for a covered
offense may, on motion of the defendant, the Director of the Bureau of Prisons, the attorney for
the Government, or the court, impose a reduced sentence as if sections 2 and 3 of the Fair
Sentencing Act of 2010 (Public Law 111-220; 124 Stat. 2372) were in effect at the time the
covered offense was committed.

(c) LIMITATIONS.-No court shall entertain a motion made under this section to reduce a
sentence if the sentence was previously imposed or previously reduced in accordance with the
amendments made by sections 2 and 3 of the Fair Sentencing Act of 2010 (Public Law 111-220;
124 Stat. 2372) or if a previous motion made under this section to reduce the sentence was, after
the date of enactment of this Act, denied after a complete review of the motion on the merits.
Nothing in this section shall be construed to require a court to reduce any sentence pursuant to
this section.P.L. 115 391, Section 404.

1.

18 U.S.C.-§ 3582 governs the reduction of a criminal sentence and provides that a "court may not
modify a term of imprisonment once it{2019 U.S. Dist. LEXIS 4} has been imposed" except pursuant
to specific exceptions. One of these exceptions is contained within 18 U.S.C. § 3582(c)(1)(B) which
provides:

The court may not modify a term of |mpr|sonment once it has been imposed except that--the
court may modify an imposed term of imprisonment to the extent otherwise expressly permitted
by statute or by Rule 35 of the Federal Rules of Criminal Procedure 18 U.S.C. § 3582(c)(1)(B)
(emphasis added).

§ 582(c)(1)( ) is the proper vehicle for implementing the FSA. As directed in § 3582(c)(1)(B), the
FSA "expressly permit[s]" the modification of a term of imprisonment. Moreover, many district courts
in fecent months have concluded that 18 U.S.C. § 3582(c)(1)(B) is the proper method to implement
the FSA. See, e.g., United States v. Boulding, 379 F. Supp. 3d 646, 2019 WL 2135494, at *6 (W.D.
Mich. 2019) ("The Court's authority to impose a modified sentence under the FSA is rooted in 18
U.S.C. § 3582(c)(1)(B)."); United States v. Potts, 2019 U.S. Dist. LEXIS 35386, 2019 WL 1059837,
at *3 (S.D. FI. Mar. 6, 2019) ("§ 3582(c) provides the procedural vehicle whereby this Court may
modify Defendant's sentence."); United States v. Delaney, 2019 U.S. Dist. LEX|S 28792, 2019 WL
861418, at *1 (W.D. Va. Feb. 22, 2019) ("Modifications of sentences under the FSA are governed by
18 U.S.C. § 3582(c)(1)(B)..."); United States v. Kamber, 2019 U.S. Dist. LEXIS 15691, 2019 WL )
399935, at *2 (S.D. lll. Jan. 31, 2019) (determining that the FSA "can serve as a basis for relief under

§ 3582(c)(1)(B)").
1 yfcases | 2
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