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QUESTION(S) PRESENTED

. WHETHER THE GENERAL SIXTH AMENDMENT RULE ANNOUNCED BY THE
GOURT ‘IN APPRENDI, AS EXTENDED BY ALLEVNE, OVERRULES THE COURT'S
HOLDINGS IN BOTH MOMILLAN ARD WATIS, WHICH STANDS FOR THE
PROPOSITION THAT DUE PROCESS PERMITS A SENTENCING COURT TO
CONSIDER CONDUCT OF WHICH A DEFENDANT HAD BEEN AQQUITIED AT
TRIAL, USING A PREFONDERANCE OF THE EVIDENCE STANDARD, AND IF
S0, WHETHER DUE PROCESS PRECLUDES A SENIENCING COURT FROM
CONSIDERING AQQUITTED CONDUCT IN ARTECULATING A SUBSTANTIAL AND
COMPELLING REASON IN SUPPORT OF AN UPWARD DEPARTURE FRGM AN
ESTABLISHED ADVISORY GUIDELINES MINIMUM SENTENCE RANGE? '
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| INTHE
SUPREME COURT OF THE UNITED STATES

PETTTION FOR WRIT OF CERTIORARI

Pro Se Prisomer Petitioner, Johmanthan Lamar Burks (hereinafter
"Petitioner"), most respectfuily, but tumbly, requests that a writ of certiorari
issue to review the judgement(s) set forth below, as they present a question of
Constitutional law with respect to the Sixth and Fourteenth Amendments to the
United States Constitution, that has not yet been answered by this Honmorable
Court: | |

OPINImS
Post-Conviction Opinions/Judgements

In People v. Johmathan Lamar Burks, Michigan Supreme Court (hereinafter
"MSC'*) No. 161153, the May 26, 2020, Order of the MSC, the highest state-court
to review the merits and deny Petitioner's Application for leave to Appeal
(discretionary review) the Februsry 27, 2020, judgement of the Michigan Court of
Appeals (hereinafter "MCOOA™), appears at Appendix A to the petition and is
reported at People v. Burks, Mich (2020). App. A.

In Peéple v. Jolmenthen Lamar Burks, MODA No. 335955, the Fehruary 27,

2020, Per Curiam Opinion on remand denying Petitioner's appeal as of right

appears at Appendix B to the petition and is unpublished. App. B.

In People v. Johnanthen Lamar Burks, MSC No. 157838, the Order of the MSC,
the highest state—court to review the merits and, in lieu of granting leave to
appeal the April 3, 3018 judgement of the MCOA, which was held in abevamce
pending decisions in People v. Beck (Docket No. 152934), 504 Mich 605 (2020),
and People v. Dixon-Bey (Docket No. 156746), 504 Mich __ (2020), those cases
having been decided on July 29, 2019, the MSC vacated the part of the judgement
- of the MDA addressing the sentence for home invasion, and remanded

V-



the case to that court for reconsideration in light of Beck, and denied the
application for leave to appeal in all other respects. The November 27, 2019,
Order of the MSC, appears at Appendix C to the petition and is reported at
People v. Burks, Mich (2019). App. C.

In People v. Johmathan Lamsr Burks, MSC No. 157838, the October 30, 2018,

Order of the MSC, the highest state-court to review the merits and hold
Petitioner's Application for Leave to Appeal the April 3, 2018, judgement of the
MOOA in abeyance pending decisions in People v. Dixon-Bey (Docket No. 155746)
and People v. Beck (Docket No. 152934), appears at Appendix D to the petition
and is reported at People v. Burks, ___Mich __ (2018). App. D.

In People v. Johmathan Lamar Burks, MODA No. 335955, the April 3, 2018, Per
Curiam Opinion denyingﬂ Petitioner's appeal as of right, appears at Appendix E to
the petition and is unpublished. | | - App. E.

In People v. Johnathan Lemsr Burks, Lower Court No. 16-002935-03-FC, the
August 30, 2016, Judgement of Sentence and Comitment to Department of
Corrections, appears at Appendix F to‘ the petition. App. F.
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STATEMENT OF JURISDICTION

Pursuant to Sup.Ct.R. 10{c), this petition involwves a state court that has
 decided an important question of federal law that has not been, but should be
settled by this Court. The date on which the highest state-court, that being the
Michigan Supreme Court, decided this case was May 26, 2020. A copy of that
ofder/de—cisicn appears at Appendix A.

Because this petition is timely, Sup.Ct.R. 13.1, this Honorable Court has
jurisdiction to hear and decide ‘this patition under 28 U.S.C. § 1257(a).

-VLII-



QONSTTTUTIONAL AND STATUTORY PROVISIONS INVOLVED

The Fourteenth Amendment to the United States Constitution provides:

Sec. 1. All persons born or naturalized in the United States and
subject to the jurisdiction thereof, are citizens of the United
States and of the State wherein they reside. No State shall make
or enforce any law which shall abridge the privileges or
immmities of citizens of the United States; mor shall any State
deprive any person of life, liberty, or property, without due
process of law; nor deny to any person within its jurisdiction
the equal protection of the laws.

The Sixth Amendment to the United States Constitution provides:

In all criminal prosecutions, the accused shall enjoy the right
to a speedy and public trial, by an impartial jury of the State
and district wherein the crime shall have been committed, which
district shall have been previously ascertained by law, and to
be informed of the nature and cause of the accusation; to be
confronted with the witnesses against him; to have compulsory
process for obtaining witnesses in his favor, and to have the
Assistance of Counsel for his defense.

The Fifth Amendment to the United States Constitution provides:

No person shall be held to answer for a capitol, or otherwise
infamous crime, unless on a presentment or indictment of a Grand
Jury, except in cases arising in the land or naval forces, or in
the Militia, when in actual service in time of War or public
danger; nor shall any person be subject for the same offense to
be twice put in jeopardy or life or limbj nor shall be compelled
in any criminal case to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without
just compensation.

~ U.S.Const.Amends.XIV.; VI.; and V., respectively.



| In the instén;t case presently before this Honoraeble Court, Petitiomer was
cherged in the 3rd Judicial Gircuit Court for Wayne Coumty, by Information
-Fe}.dny with eight (SF) felony cow:ats, those being Cm.mﬁ i - First-Degree
'Presnaditated Murder, contrery to Michigen Compiled Lews (hereinmafter "m&")
?50,&316(&)_; Count 2 - Felony Murder, contrary to MCL 730.316(b); Comts 3-4
- =Assault with Intent to Murder, contrary to M@?ﬁ@.&‘é; Gamt 5 - First-Degree
Huma Invasion, contrary to MCL 750.110a(2); Count 6 - Discherge of ‘a Firearm In
or At a ‘Bullding Gausing Daaﬁh, contrery to !éﬁ.. 750.23460(5); count 7
«Pcssessi.an of a Fiream by & Felon, contrary to MCL 750¢224f; and Gamt. 8
-—Felony Fu:’eazm, contrary o H& 750.2270. | |
 The Petitionar 8 cmrges stem from an incident i:hae: t;ook place on Eaateﬁ'
morning, M'ch 27, 2016. Petitioner’ 8 bmther, H@isea Jac kson, h&d gotﬁ'.e.n into
an argmémt with his girlfriend and w&s nmmg fram the psh.ce.. Trial
' Wigt (’neremafa:er "I, 7/27/16, at p.ifel. He sustained a minor irsjury
while he Qas"running." Mc. Jackson rem to Andrea Scott's residence in Detroit.
Id., at pp.141-142, 145, Ms. Scott allowsd Mr. Jackson to hide in her room. Id.,
at pp.48~50. Ma. Scott's 3'3"_e;az=cld daughter éniaya, was also in the home. RT

at pp,lt&-&‘?a Me. Jackson took off his Nike tennis shoes and left them im the

front rocm before gm.ng upsi:ax_rs. Id., at p.léz, p.144. Apparently, while Mr.
Jackson was upstairs, his shoes were taken by Baamgelc Davis, a.k.a., "Black”
M. Jackson eventually c.afne downstairs to fmd tha%: his shoes were mi.ssmg id.,
at p.1453. Mr. Jackson callad his mother and asked her (o take him to the
hcsprt&l s0 he could be treated for his injury. Id., at pp.iafo&-lls?. _

On tha way to the hospital, Petitioner called some femily manbms who were
at Wis sister's house. Patitioner was t;hare when Mr. Jackson called. Id., at
p.,102. Regmald Street, Me. J’acksan & friend was also there. Id., aﬁ pP.149~
150. '



Mra Jackson told his family members that Black had shot him in the ankle and
taken his shoes. TT, 7/27/16, at p.148. After hearing that his brother, Mr.

Jackson, had been robbed, Petitioner called his cousin, Paul Kendall. Id., at
rp.104. After receiving Petitioner's call, Mr; Kendall, shnwedrup at the house
with a gun. Id., at pp.105-1056. Petitioner, Mr. Kendall, and Mr. Street left
Petititoner's sister's house and proceeded to drive over to the victim's house.
Before they left, Mr. Kendall stated, "I'm not going over there for no games,
and if you don't have a gun, you don't need to go." Id., at pp.107-108.

Mr. Kendall and Me. Street were armed. Wnen they got to the victim's housé,
Mc. Kendall, broke the door down, went in, and starting shooting. Id., at pp.53-
55, pp.62-63. There were gunshots flying through the window of the house as
well. TT!_7/26/16, at p.158. Petitionmer jumped into the driver's seat so they
could flée the scene after the shooting. As a result of the gunshots, 3 year-
old, Aniaya,.was killed. TI, 7/27/16, at p.61. Kejuan Kitchen and Mansour
Ceesay, where inside the house, were also shot, but survived. 1d., at pp.60-61.

Petitioner was charged as a Third Habitual Offender, MCL 769.i1, based on
the theory of aiding and abetting. According to the prosecution, Petitiocner
called upon Mr. Kendall to exact revenge for the taking of his brother's Nike
Alr Jordan temnis shoes, and then acted as the getaway driver after the
shooting. Prior to trial, Mr. Kendall committed suicide in the county jail. TT,
7/25/16. at pp.5-6; TT, 7/26/16, at p.3, pp.119-120.

Following closing arguments, and on August 3, 2016, the jury acquitted
Petitioner on Counts 1 through 4, and Count 6, but guilty on Comnt 5 - First-
Degree Home Invasionm, MCL 750.1102(2), and on Count 8 - Felony Firearms, MCL
750.227b. Ses App. F. X

At his subsequent August 30, 2016, sentencing hearing, following arguments
with respect to scoring of the advisory guidelines, in which a guidelines

minimum sentence range of 57 to 142 months was set based on Petitioner's

e



First-Degree Home Invasion, MCL 750.110a(2), conviction. Sentencing Tramscript
(hereinafter "ST"), 8/30/16, at p.l4, and before departing from the advisory
guidelines minimum sentence ramge of 57 to 142 months, and passing sentence, the
sentencing court made the folicwing comments: | | |

"But nonetheless the maximum sentence that this Court can
impose, which the People believe is a reasonsble sentence under

Lockridee is 26 to 40."

“The People would ask the Court to impose that sentence
'based on the defendant's role in this homicide.' As the Court
indicated, 'he was the leader.' He in fact called Paul Kendall,
but for him calling Paul Kendall, probably none of this would
have happened.'
"... He called [Paul Kendall] over to that situation which
‘resulted in the death of not only Anaiya, which is scored® but
we also have two [assault with attempt to murder] victims inside
that house." "The People would request 26 to 40 years."
ST, 8/30/16, at p.14 (underlining in original)lbold print, alteration, and
single qé.:otation marks added). After giving Petitioner the opportunity to
allocute, the sentencing court went on to comment that:
"In this particular case you mobilized an angry, volatile
young person that you knew to be angry and volatile, and who had
a penchant for using guns to come over and rally with you
because of someones's missing tennis shoes."
“A three-year old child has no future. There is a heartache
for that family because it was your idea. You were the one who
instigated the phone call and all of the action that led to a
three-year old child being murdered on Easter Sunday."

"And but for your active involvement, that three-year old
child would be alive today. You bear enormous responsibility."

Id., at pp.18-19.

In sentencing Petitioner to a term of 18 to 40 years' imprisomment for the
First-Degree Home Invasion, MCL 750.110a(2), and to a termm of 2 to 2 years'
imprisorment for the Felony Firearm, MCL 750.227b, convictions, the sentencing
_court stated that, “I do think that the guidelines do not adequately reflect the
serious harm that was done in this particular matter. Id., at pp.19-20.

In sentencing Petitioner to a minimum term of 216 months' (18 years)

-3-



imprisormment, the sentencing court exceeded the top end of the established
guidelines minimum range of 57 to 142 months based on Petitioner's conviction of
~ First-Degree Home Invasion, MCL 750.110a(2), by approximately 6 years, 2 months,
based on acquitted conduct in assessing Offense Variable (hereinafter OV) 3 at
100 points, MCL 777.33(2)(b), which is scored for death of a victim. ST,
8/30/16, at p.l4.

On November 28, 2016, following a timely Claim of Appeal, Petitioner was
appointed appellate counsel to repreéent him in the MCOA. On appeal, Petitioner
argued, inter alia, that he was entitled to be resentenced because his sentence
is not réasonable, and was based on acquitted conduct. On April 3, 2018, ihe
MCOA affitmed Petitioner's convictions and sentences. App. E.

Petitioner next sought discretionary review of ﬁis convictions and
sentences in an Application for Leave to Appeal to the MSC. In an Order dated
October 30, 2018, that court held Petitiomer's application for leave to appeal
the April 3, 2018 judgement of the MCOA in abeyarce, pending its [MSC] decisions
in People v. Dixon-Bey and People v. Beck. App. D. On November 27, 2019, the
MSC, having decided Beck and leave to appeal having been denied to Dixon-Bey, in
lieu of gramting Petitioner leave to appeal, the MSC vacated the judgement of
the MCOA addressing the Petitioner's sentence for home invasion, and remanded
' the case to the MQOA for reconsideration in light of Beck. Leave to appeal was
denied in all other respects. App. C.

On February 27, 2020, on remand, the MCOA once again affirmed Petitioner's
sentence of 18 to 40 years' imprisonment for first-degree home invasion, MCL
750.110a(2). On remand, Petitioner argued that the trial court improperly
considered the murder of the 3 year old victim in sentencing him above the
advisory guidelines contrary to the MSC decision in Beck, because Petitioner was
acquitted of that crime. App. B. In rejecting Petitioner's argument, the MCOA

opined that, "[a]lthough trial court commented on the death that resulted from

o



the shooting, the trial court did not equate defendant's conduct with the murder
and sentenced him accordingly for an acquitted murder{]..." 'We conclude that
sentencing court's rationale for imposing its sentence did not vioclate Beck and
adhere to our prior rejection of defendant's contention that the sentence Qas
improperly premised on acquitted conduct{.]" App. B., at p.3 (ellipses and
alteration added).

Returning to the MSC in an application for leave to appeal the February 27,
2020 judgement of the MCOA, amd in an Order dated May 26, 2020, the MSC denied
Petitioner's application, citing that, "we are not persuaded that the question
presented should be reviewed bylthis Court." App.A.

This matter is presently before this Honorable Court for consideration of

Petitiomer's Pecition for Writ of Certiorari.



ASONS FOR GRANTING THE WRTT

-~ Last year, in People v. Beck, 504 Mich 605 (2019), the
Michigan Supreme Court hes decided an importent question of
. federal law that has not been, but should be settled by. this
Court. '

The Fourteanth Amendment to the United States Constitution pmvides, in
pertinent part:
No State shall mske or enforce amy law which shsll be abmdge :
the privileges or immmities of citizens of the United States;
nor shall any State deprive any person of life, liberty, or
prcp_rty, without due process of law; nor demny to any person
wlﬁhm its jurisdictwn the equal protection of the laws.

A mend XIV. This Caw:t has long explained that the Sixth Amanmem:

ental to the American scheme of justice" and is

.m.gm: to | a jury trial is "fundam |
x.marporat;ed to the States und@z: the Fourteenth Amendment, REmOS V. Lmﬁsiana, i
149 s,cg. 1390, 1397 (2020)(citing Dumcan w. Louiefana, 391 U.S. 145, 149
(1968)); peaple v. Back, 504 Mich 605, 615 (2019)(citing Duncam, 391 U.S., at
149). 'me Sixth émendment to the United State Constitution provides, in par:t,

En all criminal prosecutions, the sccused shall enjoy the right

to a spesdy and public trisl, by am impartial jury of the State

and district wherein the cri.me shall have been previously '

ascertained by law, end to be informed of the nature and cause

of the accusation.

U.S.Const.Amend VL. |
 Apprendi and its Progeny |
In Appf&ﬁi the Court amnounced the general Sixth Amendment rule that,

“[olther than ::ne fact of & prior comviction, amy ﬁmt that imcresses the
penalty for a erime beyond the preseribsd statutory maxdnem must be. submitted te
a jury, and proved beyond a reasmbla doubt " Apprendi v. Wew Jawsey, 530 U.S.
465 (2000)llbold print end alteration added). The Apprendi Court struck down as
uncongtitutional a statue that pf&vided for a ,p@ssiﬁie incresse in the maximum
term of 'imprisezmsnt from 10 to 20 yesrs if the trial court found by a
preponderance of the evidence, that the defendant “acted with purpose to

e



intimidate an individual or group of individusls besalise of race, color, gender,
hendicap, religion, sexusl arianta%:ion or ethmicity." Apptmdi, 533 UsSs, at 469
{citation omitted). The Court rejested the lower courts' conclusions that the
statute was cbmsm&:utiml because the fi.nding of intent to inf:imidate was a
mere ‘'sentencing factor" under MeMillam., Id., at 492 (citing McMitlan v
Pemmsylvanta, 477 U.S. 79 (1985)).

In m, the Court was presented with the question "whather M@%ﬂhﬁ
- gtands after Hasris v. United States, 536 U.S. 545, 559 (2002).
There, a majority of the Gourt held that Appremdi did not bar judicially feund

' facts alt.ermg “mandatory minix:m" sentences. However, only a plurality of the
Herris Court. joimd the pertion of Justice Kemnedy's oplnion that distingus.sh@

orendi from Mﬁllam Id., at 556-568, The dissenting opinion took notice;
R absex:vmg that, ¢ Jhis lea%s only a minority of the Court mbrauing the
disumf:ian between MeMillem and Apprendi that forms the basis of today
mmmg e id., at 583 ('manas, J., dissenting).

Next came the Court's decision in Blakely. m that case, the Court
addressed a challange to the State of Washington' 8 "dat@mﬁnate" sentencing

scheme an:i opf.md that "indezeminate gentencing” does not infringe on the power
of the jury Blakely Vo Washﬁ.t@m, $42 U.S. 296, 308 (2004). Esssmially, the
Blakely Court held the Washington scheme unconstitutional to the extent that it
permitted the trisl court to impose a sentence graater than the ''statutory
maximm'’ senteme authorized by the jury verdict on the basis of the court's
finding i;hat thﬂ defendant has acted with "deliberate cmﬁ*l.ty.“ Id., at 3’33-"_
304, 'Ihe- Blekely Court agein emphasized that "the ‘statutory meximm' for

, ’_ . purpesas is the meximm sentence a gudge may impose solely en the basis
of the f&ﬁts reflected in the jwry verdi.ct or admittad by the defendent.”" Id.,
at 303 (bold prmt added).

In Booker, the Court addressed the application of Appre

R



“determinate” sentencing scheme similer to that of Washington's, in this case,
the federal sentencing guidelines. Two different mejorities of the Court held
that the guidelines w}ere unconstitutional under Appremdi and Blakely, United
States v. Booker, 543 U.S. 220, 226 (2005), and that the proper remedy for the
ccﬁstitutional infirmity was to make the guidelines adﬁsory zather--} tﬁan
mandamry m., at 245. The wake of Apprendd, Blak@ly, and Booker, have bean
signifn.c&nt i;n both State and Federal courts.

In Michigan, first in a: footnote in People v. cl.aymel 470 Mich 715, 730
_ a.iﬁ (20@4}, and laﬁ:er in more depth in People v. Drohanm, 4'&75 Mich 1&0 146
(zooem Lha szhigan Suprem@ Court (mremfter "®SCT) comluct.d that t:he
Apprendi/Blake}.y dem.smm dld not apply to Michigan 8 sentenci.ng scheme at all
in so holdmg the MSC ®p1 ned that “the trial c*.oux:t s power to impose a sent:m
is almys derived fmm the Ju_zf:y s verdict"” because the jury's verdict autmrized
the "st&tutary maximm’” sméeme seé by statute. Drohan, 475 Mich, at 161-162.
Enter Alieytm | | ‘

In Aileyne Petitioner was charged m.th using or carr:ying a firearm in
relation E:a a crime of vmlenw, wiich c.arm.es a Sa-year mandat:ory minimim
sent&x;e, i:ha, increases to a ?s}:&.;. minimum "‘f the £ g.u:eam is brandlshed * and

& 10~year minimm sentence "“if the firearm is disehaﬁged.“ Alleyne v. United
States, E..»B S. Ct. 2151 28 55 {M)(czmtion omitted). In c,o'nvictmg Alleyne,
the jury form md:.cated that he had "lu)sed or carried a firearm during and in
relation to & crime of vmlenve," but: not that the fiream was “[blrandished.”

Id. ﬂah;ex,atiam in csmgmai) When the presentence report recomuendsd a 7-year
sentence, Alleyne objected, arguing %;h,t: the verdict form clearly mdl.cated that
the jury did wot find brandishing b@yomi a reasonsble doubt and that ra1s1ng ‘his
mandatcary minimum sentence based on a sentencing jmge s finding of brandzshing
would viclate his Sixth Amendment right to a jury t¢rial. Id., at 2156.

Overruling Alleyne's objection; the District Court, relied on this Getmi:‘js

B



holding in Hazrie, that judicial factfinding that increases the mandatory

minimum sentence for a crime is permissible under the Sixth Amendment. Alleyme,

133 Socteg at 2156 (citation omitted). |
“In ngms the Court considered tha ssma stat:uwry provision and the same

question presanted to the Court in Alleyne. In Herris, the Court declined to

apply Apprendi to facts that increased the mandatory minimmn sentence but not
the maximm sentence. Alleyne, 133 S.Ct., at 2157. In the Harris Court's view,
judicial factfinding that incressed the mendatory minimm did not implicate the
Sixth Amendment. Because the Iju_ry“s verdict "authorized the judge to impose the
minimm with or without the finding," the Court was of the view that the factual
basi,é _fér incressing the minimm sentence was not "'essential'™ to ﬁhe
deferdant’s punishment. Id. (eiting Herris, 535 0.S., at 560-561 (plurality
opinion) ). From this, the Court drew a distinction between “facts. imreasing‘ the
defendant’s minlzrm sentence -and ~facts extending the - sentence beyond the
statutory maximm." Id., at 2158, .

The Court, in Allﬁyne overruled Harr:is, and for ahe fi.rst. t‘i.ma wmludedz
that mendatory minimum sentences were equally subject to the Apprendi rule,
' m};ding that "a _faci:‘ in:re_asing-eith@;-: end of the range pmﬁms a new penalty
and canstiﬁ:é&:és an ingredient of the offense.” .Id. » at 2160. -.Bie-ca:ise% there is no
‘basis in primciple or logic to distinguish facts that raise the maximm from
those that increase the minimum, Harris was inconsistent with Apz:émdim Id., at
2163, |

m response te the Court' g genaral Sixi:h émand:m&. rule annoumed in
apprendi, as extended by Alleyne, in People v. Lockridge, 498 Mﬁ,ch 358 (2015),
the VSC held that the Court's h@ldmga in Appvazﬁi and Alleyn@, pplies to

Michigan's sentencing guidelin@s and renders then constit;utionaﬂly deaflclent to
the extent to which the guidelines require judicizl fact-finding beyond facts
admitted by: the defendant or found by the jury to score offemse variables (OVs)
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that mendatorily incresse the floor of the guid&lims minimm sentence range,
f.e. the "mandatory minimm" semtence under Alleyne. Laockridge, 458 Mich, at 364
(citations omitted)(emphasis in origimal). Following the Court's remedy in
Bookez, to cure the constitutional violaﬁ:im:, the MSC seversd MCL 7@9-3!6{2) to
the extent that it mskes the sentencing guidelines range as scored on the basis
of facts beyond those admitted by the defendsnt or found by the jury beyond a
reascrﬁble doubt mandatory. Lockridge, 495 Mich, at 384 (citation omitted). In
adcﬁi.ﬁ.cn, the MSC struck down the requirement ‘in MCL 769.34(3) that a sentemﬁag
count i:hat dape.xs’as Erm the applicable g&idelmes range must az*ciculae,e a
subsf;anti,al and compelling weason for that departure. Lockridge, 498 Michg at
354-355. ° | _ .

Cms:_istenﬁly with the remedy imsosed by this Court in Booker, the Msc,mld'
that a guﬁehnes mininmen sememé range calculated in violation of Apprendi and
Ailam is advi.‘,.ory only and that sentences that depart from that thweshold ere
ta be rcviewad by - appellate courts for reasomsblensss. Id., at 365 (citing
mmr, 543 UsS., at 264). In Stesmhouse, the MSC wrota z;hat, Mlehe 1egi_s§.ativa
sentencing gzxi.delines are advisory, and the appropriate mqulry wen reviewing a
sentence for reasonsblensss is whether the trial court abused its discretion by

viclating the pmmzpie of pmmtimahty. Pegp},e v. Steamhous
| 459-460 (2017). B |
The Michigan Couct of Appesls (hereimafter "MOGA™), in Dixon

as followas

To determine whether 2 departure sentence 1is more
proporticnate them a sentence within the guidelines ramge, the
grial court should consider vhether the guidelines accurately -
reflect the sericusness of the ecrime, factors not congidered by
the guidelines, amd factors comsidersd by the gzﬁdelms, bat
given insdequate weight. To facilitate appellate review, the
trial court must justify the sentence Iimposed with an
explanation of why the sentence imposed is more propoctionate to
the offense and the offender then a different sentence would
have baen.



People v. Diroa-Bey, 321 wiich App 490, 525 (2317) . On appeal, the reasonableness
of & sentence is reviswed for an sbuse of discretion. Stesmiwuse, 500 Mich, at
&1, - |

_}Usa of “Amquitted Conduct” for ses of Smtaning

PR )
m Beck, the MSC beld that, “ﬂr]ehame on acquitted c,anduct at sentenci.ng
violaﬁed due ‘process, as it was gmumed in the guarantees aE fz.mdamam;al
Eaimess and the pf..smuptmn of imnccemce." Peaple v. Beck, 504 Mich 605, 626
(2@2&)(@1&&@1@3 amitted)ﬂaltemtim edded). As in Petitioner s case, the
'defen@d&nt. in Beck, was jury-convicted as a fourth-offense babiml effend@r of
be‘ng a felon in passession of a fireann (felon—imupassessm) and cam:ymg a
-.fiream durmg the cmmission of a felony (felony-Firearm), sec:fmd afﬁense, but
4 acquit%;ed cf open mm:der, caz:rying a firesrm with unlawful mtﬁnﬁ, an:i two
add:.i:mnal counts of fele‘my-fiream attendant to those charges. qu at 610,
Defendant 8 applicable ‘guidelines range for a felmom—pcssessm
ccwicticn WaSg 22 to 76 moniths, but the court imposed a senteme of 240 t@ 400
mtha (20 Lo 33 1/3 year:s); to run comsecutz,valy to the mandatoz:y five»yeaz:
term for smnd—»@ffmse« Eelany«fifeam Id. The ‘tz’ial c@m‘:t explafmed its
Tessons for the sentence impoged as, inter alia, ﬁ.ts fiming by a Dr@panderam'
of the evidence that the defzmdant c@mztted tha amdar af m«:h t’m 3ury
scquitted hm The tria,l court; in pertinent part, states: '
"Wi.ﬁh reSpaz‘c to that charge the Court does find t:h&t tharéf
are compelling reasons to go over the guidelines. ‘The Court
believes that ... to sentence within the guidelinas would not be
‘proportionate to the seriousness of the defendant's conduct or
the sericusness of his eriminel history. And for thst resson the
Court is going to go over the guidelines in getting & smtem@
~ that is, in fect, pﬁ‘.‘@pﬁf‘ﬂi@ﬁ&ﬁe to those things "o -
"This gentlevan hag a prior mader mnvictiam on his recond
that he pled guilty to for which he sexved 13 years in
prison...." "And then this charge, offense date was June 11,
2013 vmere, agam, he is in passbssicm of a fu’earn at murder

' SG‘*"BE} !

They [the jm:'y] could mot £ind, b@ymd a reasonable doubt,
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that the defendant committed the homicide. But the Court
certainly finds that there is a preponderance of the evidence
that he did.” _

“nd that this is the reason for the Court's finding that,
in fact, this gentleman, in my opinion, did kill the victim for
no other reason than je:aleus cese V'And, certainly, provided the
weapon. But in the Court's opinion, he didn't just provide it,
he actually was the person who perpstrated the killing. And I do
find by a prepomderance of the evidence that that has been
shown. And I do consider that in going over the guidelines in
this matter."

Back, 5056 Mich, at 610-612 (alteration and ellipses added). '
_ On appeal to the MO0A, Back challenged his canvictims and sentences on-
nmlti.pla gmunds, s,mlzﬁing that the trial court erred by x.mreasing his
sentence an the bas;m of c.ondnu.t of which he had been auqu.tted Id., at 612, In
rcspmse # in en mpubhshed opmion, the MOOA remanded the case to tha trial
court fer further sentmumg proceadings (a Crosby remand) under ?e@le v‘
Sﬁear&wus?, 313 Mich Ap? i (2@15), aff’d in part and rev'd in part by Peaple _vl.:
Steschouse, 500 Mich 453 (2017). Beck, S04 Mich, at 612; Ses United Seates v.
Crosby, 397‘ F.Eki 103 (204 Cir. 2605); Lackeidee, 498 Mich, at 305—398, Back next
sought leave i:a appa«l to the MSC, in which the defendant argumd that the tr:.al
ws.ft: s reliame cn cgm.nct c;f which he was acqm.tted to imx:ease his sentence
violates his consutut:.m&l rights  wxier | U.S Qoast. md &nd |
U.S.Const Amend. XiV., as mte&:prated by the United States Supre:'ae Couri’.. Be’.:k,

504 Mich, at 613-614.

In agra.ing with Bmk‘s ar:gzmm%: that am trial court's relisnce on mﬁmt
of which _Beck was acquitted to incresse his sentence violates his comstitutional
rights 'u::ader both the Sixth and Fourteenth Amendments to the United Sﬁates
mstitution; H-S-mtOMOWns G&S-ms@umoma, the MSC O@iﬁ%ﬂ that, as
a general matter, the Fourteenth Amendment incorporates the Sixth Amendment
right to a jury trial in State prosecutions, Beck, 50% Mich, at 615 (citing
Duncan, 391 U.S., at 149), and the Fourteenth Amendment right to due process
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N
includes "the presumption of imnocence - that bedrock ‘axicmatic and elementary'
principle whose 'enforcement lies at the foundation of the administration of our
criminal law,*" Beck, 504 Mich, et 615 (citing In re Winship, 397 U.S. 358, 353
(1970)(quoting Coffin v. United States, 156 U.S. 432, 453 (1895)). A defendant
is entitled to a presumption of innocence as to all charged conduct until proven

gullty beyond a' reasonable c!oubr., and that presmpﬁ;ica is 'sugpased' to do

meanmgful constitutional work as long as it aepplies. Id., at 62i. _‘
: In cﬁm@hﬁmg that, relience on acquitted conduct at sentencing vielates dus
p:oaegss, as grmmded in the guarantees of fundamental fairness and the
~--p¢és@;m of mmxae, id., at 626 (citations omitted), the MSC went en to
write that: =~ | - | o
" _Vihen a jury has made no findings (as with umhaxged
cmnduui., for example), mo constitutional impediment prevents a
sentencing court from punishing the defendant ss if he engaged
_in that conduct using a preponderance-cf-the-evidence standard. -
But when a jury has specifically determined that the prosecution
has not proven béyond a reasonable doubt that the defendant
engaged in cértain conduct, ' the defendant continues to be
presumed imnocent. To allow the trial court to use st sentencing -
' en essentisl element of a greater offense as an aggravating
factor, when the presumption of innocence was not, at trial,
overcome as to this element, is fundamentally inconsistent with
the presumption of immocance itself. _
Id. lciting State v. Marley, 321 N.C. 415, 425 (1988)). "We _canlthi:ik of mo
reason that a jury's finding the defemdsnt not guilty of a charge undoes that
guarantee. In fact, the jury's view that thés’tate did not meet its burden of
proof should cut the other way.” Id., at 621,

As prevmusly noted above, when the MSC decided Back, Petitiemx 8 case was
remanded to the MODA with imstructions to vacate Petitioner's sentence for home
invasion and to reconsider Petiticner's sentence in light of Beck. App. C. On
remand, the MDA once sgain rejected Petitioner’s argument that his sentence is
unreasonable and in viclatien of his vight to due procass such that, the trial

court's departure from the applicable advisory guida;linas is based an_condmi;



ef which he was acquitteda In sffirming Petitioner's sentence for home invasion,
the MOOA relied on the trial court’s explanstion for its sentence by stating:

Well, [defendant], if you have a small child; then you of
all people should have known that possible harm and what
possible heartsche could come from gunfire being utilized in a
small r:esicienti.al place where there was a thr:ee«year-»eld child.

In this particular case you mbzlized an amgry, volatile
young person thiat you knsw o be angry and volatile, and who had
a penchant for using guns to come over amd r:ally with you
ba:ause of somsone's missing ternis shoss. -

' ﬁmaawyear old child has no ‘future. T‘mre is hesrtache

for that family because it was your idea. You were the cone who
- instigated the phone call and all of the action that led to a

tiwee—year old child bheing mrder&i on Easter Smday. _ :

I know that your pasition has been that you did not, da '
,.*anything, that you were just there watching. Well, the' ju:y*
didn't believe that, and I don't believe that, and 1 don't
believe that. Nobedy. brings spectators . to & murder. You were
involved. You were there in the car with the shooter driving
there, and you were there with the shooter driving away. And,
but for your involvement, that three~year old child would be
alive today. You bear EnorToUS responsibility.
&pp. B., at p.3 (alteration in original).

In support of his propesition that, in departing From the astabllsh@d
- advisory . gui.delmes mindmumn range of 57 to 142 momths, the trisl court relied
upan alfﬁ.zqui.t;te_d conduct, Petitioner points to the part of 'the‘m:card that the
‘MDA elected not to which, in relevant part, provides: , B
© PROSECUTION: But nonetheless the maximsn séntence that this
Court can impose; which the People believe is a raasomble
senteme under Lockridge is 26 to 40 [years]. |
’me People would ask the Court to imposa that sentence |
based on the defendsnt’s rvole in this homicfds. As the Court
mfilcated, he was the leader...." o
He cal.led [Paul Kendall] over to t.hat s:.tuatlon wich
esulted in the death of not only Anaiya, which is scored but we
also have two AWIM victm&» inside that house.... o
ST, 8/30/16, at p.14 (Lmdetlmmg in @riginal)(emp"aaais, el}.ipses, and
alteration added)., ' ' |

with respmt to the trial court's reliama on condmt. of witich Pe&im,onez:
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wes acquitted, Petitioner locks to Offense Varisble (hereimafter W™ 3, which
is physical injury to victim, MCL 777.33, end provides, in pertiment pert, the
following:

Score 100 pointe if death results from the commission of a
c;x'imﬁ and “nmﬂ.cxde m.s not the smtemimg offense.

MOE, 777 33(2)@&3) Petitioner asserts that, in &vs@ssim OVa3 at 100 points under

ML 777 33(2)(13)9 the trial court clearly relied om condust of which Petitioner
was a.ou:i.tt;ed specifically, first-degree premeditated munder and fel':my mrrder.,
See ST, 8/33‘3‘/15, et ma.ém?. In addition, Petitioner was &aquittad of two counts
of assaulﬁ: with intent to murder. Here, the trial court's reliance 6n asquitt@d :
cmdmt; in asseasing OV-3 at 100 pofints mde;r m, 77?=&?(2)(b), mntradic&u the
MCOA assertian that, “the trial court did not equate [Fetitioner's] condust with

o the murdere" Aop. Eo, at 9.3 (alt@ratiun added). As such, Petitioner's advisory_

- guidelmes mi.nimwn sentence range of 57 to 1«’&2 months was established on- thze
basis of his c;anmc&ioa af home invasiom, e Petitioner’s preseam: sentence ef
18 to é@ yeams' impms@"memt was ast&biismd on tfm basis ef his ac.qm E&d
conduct, in e:ms case, murder. o ‘
Pe%:ii.wne; submits that, al;mm@h he was sentenced as a rlﬁrdmhabitual
offender under MCL 769.11, his two price felony convictions were for mmal._nt
eff&fxaes, both of wmch are for uttering and publiching, ST, 8/30/16, at p.5, of
sihich Petitioner pled guilty. Td., at pp.4-5. Petitionsr s without 2 history of
juvenile adjudications. mrew&rs the trial cew:t assegsed OV-14 at 10 p@imgs,
MCL 777.44, viich is offender mle concluding that ?@ﬁiti@n@r was the Leader in
a multiple offend,r: situation, despite the fact that it appeas:ed that ths jury
was c@memad that Petitiomer's involvement wes bssed on éﬁﬁésﬁ@f coarcion, as
evident in the fact that the jury specifically asked the trial court about the
defense of duress. Fimally, in thi's'éase all the witnesses who had ,Pﬁ‘_"f

knowledge of Petitionar testified that Petitioner was not a hitman or an
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enforce::g-. end he did mot cerry e gun. In this case, bascause the trial court
depar&ed fmm thn applmble advisory gui.delm..s minimm sentence range of 57 to
142 months, 1t was z:eqa:.red to apply the "prmigxleucfap“oporti@mhty," “hehich
' 'requxres tm sentences imposed by the trial court to be proportionste to the . |
_sermusness @f th,e cimzmstamas sumunding tha affensa and the cffemdem
E‘esple Ve Mﬁb&m, 435 Mich 630, 635 (wz@) As demonstrated above, the trial .
court cmszdered only t;h_, sa:iousness eE the gwcwnst&mes sm:rmmdiag the
offenses @f flrstndmgreﬁ p*maditated mur:der and Eelony murder, bath of w’*uch
itiomr was acquitted by a jury. o N

Basc:d on the abwe, Pets f:icmer: insists that his deparmme senteme of 18 0.
40 yeaz:s impm so"mem' is pr@ised upon his scguitted condust af fx.rsizudegree
pranedzt«ted murder and felwy muder. As aueh, Pemt:r.mar 8 departu:e sentance_

- is mot more pmpcrtimate tban a sentence withia the calculated adv.isery'

'V.’guzdelima minumm eentarsce of 57 to 142 months' ﬁr@risamxant for hls @amrxc:tim
| ’of Llrst-degree E'mm.. mvasx.om See Bixon-ssy, 321 F!ﬁ.ch App, at 525 E‘etz.tx one::
cmfends :.h&t, under: the MSC resent dmismn in Bec.k because his senteme @f i8 .
w 40 }'eaf:s impm.somem. is based on .,.mdmt of w‘uch "1@ was acqus.tted, his
senteme i,s Em:iamentaﬂy i.monsz.stent with the due process requirenent of the
presm@um of immem;e

Wni}.e the St&te of Michlgan has decided an x.mpart:avzt aues!;im of fedex:al- '
law with respect to t‘ﬁe Slxth and meteenﬁh Ammdmmts to the. United States
Cansti&uz;mn and the use of acqult&ed conduct fo;: sentezrmg pm:poses, m Besk,
thig Hmtable Ccur%: has not. yet answered the urparta‘st queat:acm of ’edaal law,
but, shculid z_n erdar to ba» s&ttl&d by the Court. Sef-b S (:t.Ra 1@(@) -
“The ertﬁas Not Yet ﬁ)efinitivelv.&nm ﬁ:mmﬁstien of w&e&h@r, in Lﬁ.gh%: of -
the Court’'s Holdines in Apprendi and Alleyne, a Semtencing Court's Reliance on

Acquitted Conduct for Semtencing Purposes Viclates th@ sixth end ».;,,-;-,,m
Amendments to the United States Canstii:uticm Co - .

For support that due pracess.preciudes the use of acquitted conduct: £n -
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ircressing a defendant's sentence, Petitioner looks first to thegmeral Sixth
Amendment rule amnounced by the Court in A

sppwandd. There, the Court held that,
"Eo]t.hwr than the fact of a prior conwiction, any fact that incresses the
 peaalty for a crime bayoud the prescribed stamtery meximm must be submitted to
a jury, and proved beyond a reasonable doubt.” Appresdi v. Hew Jersey, 538 U. S.
1566, 49@ ()(altemtﬁnﬂ adde:i)(b&d-print for emphssis added). The Ag@:mdi
Court wmt on to provide thats V

S U]ndaz’ the Dua Process Clause of the Fifth Amsndment and'. '
the notice and jury trisl guarantees of the Sixth Amendnant, any
fact (other thsn prior comviction) that imcreases the maximm
p;ena].ﬁy for a crime must ba charged in sn i.ndmﬁne.ﬂt, submitted .
to the jury, and proven beyond a reasonable doubt. .
id’sﬁ &t &76 (@iﬁiﬂg jm v. United StagES’ 525! UcSe 2279 243 : .0
(1999)?")(&1;91’:&@&6& _aﬁdé:i) . | | ' | ' "
: Ihirﬁeeni-.yesm after the

extended _:its oopends,

rule m heldmg that " faat increasing elthen axl af zm
raugéz produces a new p&x’e&liﬁy and eﬂnstimms an iugmdient of the offense.”
Alleyne v. United States, 133 5.Ct. 2151, 2160 (2013). In Harwls, the Court drew
a distinction betwsen facts that increass the statutory maximm and facts that
frcrease only the mandatory minimum. Id., at 2155 (citing Harrls v. United
States, 536 U.S. SQS (2@@2)) In so holding, the Herzis Court @amiuded that
judicial fabtﬁmiag that incresses the manﬁatery minimre sentence for a crime
is permissible under the Sixth Amandment. Hezris, 536 U.S., at 545.
overtuling Harris, as being inconsistent with the Court's decision in Apprendd

Alleyne, 133 8.Ct., at 2155, the Alleyne Court opimed that “fimlandatory minimsm
sentences increase the penaley for é.'ax:’imeo it follouws, tham,tfmt any fact that
frcreases  the mandetory mimimm is an "glement” that tust be submitted to the
oy e C o . , o | o
The substance and scope of this right, said the Court, depends upm the
proper designation of the facts that are elemsnts of the crime. Id., a§ 2156.
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The touchstone for. dete...minir?sg whether a fact must bz found by a jury beyond a
réasonable doubt is. m@%‘: f;he fact constitutes an “element” of “ingredient" of
thiz cherged offense. Aﬂeme 133 s.Ce., at 2158 (citastion omitted).

ndi, the Court hm}‘.d that a fact is by definition an eiment of the ofﬁensa.

an} must be submitted to t:ha jury if it increases the pmiskrmt abova whdt is
oi:hemise legally prescmbed Id. .(citing Apprendi, 560 U.8., at 483 n.10).
A@rendi s dafinitiafn of e;lemeats" necesserily includes not only Es:sts that
increase th:a ceilmg, but aisa those that increase the floor. Id.
The Mamueﬂ and Watts Daaﬁ.sims

Peti ioner avers that the Court's decisions in M::!ﬁ.llam and Watts are

immsz.utem with thm Court’ s findmgs in 4 12 and Al:leyne‘, and skm.ld‘be;,___

.as ciemmsﬁ atea belcw, overruled by the Court. , _ . .
It wa,s in the Court's decision in P’cMillazs when t‘n,, term “smtax’mng
facs:cm" was ru:st used ta *efer to facts that ave mot found by a juzy but thaLV
can sf:ill Lmresase a defendant s punishment. Alleyne, 133 S.Ck., at 2156 (cii:ing
- MeMillen V- Pmsylvmi.ag 477 U.S. 79, 86 (1986)). In McMillem, the defm’iants
- were canmted of - Eeienie_s vhich, under Pezmsylvamav Lawr, carx:iea mendatory
minimen slenm of 5 years' | imprisonment if tha sentencing, Judge found by a
preponderance of the evidemce that the accused visibly possessed a firessm
during cegmissien of the offense. MoMillan, 477 U.S.‘.‘, at’ 81."1”:*@ ﬁ:.rial. court in
each Qf four cmsolidatéd cases held that the statute in quastion violated the
sixth Amendment and the Due Process clause of the Fourteenth Amendmant. Id., &t
, 83g : : | : » : .‘ | |
This Court granted certiorari and affirmed thé- judgement of the
Pennsylwmia Supreme Cmmt, and in doing so, held that: } |
"Evhg'ible pﬁssef;smn of & fireamm: could be s:reated as a
sentenci conpiderstion ad not as an element of any
offensel, " ... that a State need not prove beyond 2 reasonsble

doubt every fact which it is willing to recognize as en
exculpatory or mitigating circumstamce affecting the degree oi:
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‘culpsbility or the severity of the punishment. Because § 9712
came into existence only after defendants were conmvicted of am
enunerated felony, visible possession was not an element of the
offense and due protess was satisfied by a prepmd@fame of the
~evidence standard of proof. _ B
MeMillan, 477 U.S., at 83 (citations anﬁtted)(altemtien end ellipses added). .
MeMillan and Acquitted Conduct . o
. Despite the fact thet MoMillan did rot involve a trial court's reliance on
acquitted conduct, federzal courts that have aeddressed constitutional gmllcmges '
to the use .of~ acquitw:i' conduct at sentencing have relied almost entirely on V
McMillan and Watés to reject both due process end Sixth Anendment chellenges.
People v, Beck, 304 Mich 605, 618 (2019)(citing United States v. Homme, 474
F.3d1004, 1006 (7th Cir.2007)(citing MeMillan and Watts but not identifying the
'ms’éis:ﬁuﬁ;ional right at issue); Unfted States v. Dowcely, 454 F.33 366, 372
{B.C. Cﬁ.ﬁ,ﬁ@ﬁ)’i&e’j&tﬁ.&gﬁ both due process and Sixth Amendment. srguments, azting .
| P@m ! &m Watﬁs); Uﬁi&eﬁ Smt&s s F&USE, 556 FoBd 131%2§ 1347 (uﬁh
: 'Cie;)f;(_fiadingm Sixth Amendmant violaticn discussing Watts)). '._
As the MSC acknowledges in Beck, with respest to Mf:bﬁ.l}.a'n'_s holding:
There are at least three problems with relylng on MeMillan
as dispositive of claims that the use of scquitted conduct does
. mot violate due process, First, MeMillen did not iovolve the use
of acquitted conduct. Second, its constitutional snalysis rssts
- on very sha’—'y footing in light of intervening caselaw. Third,
~even if it is only MoMillem's Sixth Amendment analysis that has
been abm@a’é:ed the intertwining nature of the Sixth Amendmwent
right to a Juz;y triel and the Fourteenth Amendment right to due
process mekes it all but impossible mot to view its due-process
analysis as s‘i.gnificamly w*fpfmnised
304 Mich, at 62& Pet,it:ionax: asserts that because MedMidlen did mi‘, i.rm;lva a

tmal court's ralme on acquiﬁte.d c.mdm;, the Court has never addressed tha "

uni.qm_ quesgion, The M&Mﬁ.,lm :Gmus:t 8 general hpldirg that it does’ not violate
dus process or the Sixth Amerdment fé? the trisl court to find facts by a
preponderance of the evidenca when imposing sentemsa is clearly inconsistent

with the Court's holdings in Apprendi and Alleyne.
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Though the MeMillen Court dec lined to "canstltutmnahz[e] burdens of proof
at sentencing," MeMillan, 477 U.S., &t 92, that disinclination was expressed in
an answer. to uncharged conduct and not acquitted comduct. Acquitted conduct is
already comstitutionalized. Due pmaess. encompasses the requirement that the
State prave the c,nareas beyend a reasmable doubt, to ba sure. But that is hot
all it guaramees. Beck, 504 Mich, at’ '620. A defendant is entitled to the
presumption of innocemce as to all charged conduct until proven guilty beyond a
rezasmabfét doubt. This distinction beatween acquitted conduct and Lm“harged bad’
acts presented at sentencing is ecritical and constitutional. Acquitted conduct
shows up at sentencing in the company of the due process protestion af the
_pgesmiptmp of imnocense; un.hm:gad conduct, said the McMillan Court, does not.
_ | Mcmuan, 477 U.8., at 621,
 vatts and Acquitted Gonduct |

?etﬁétiagez: submits that, bacause Watts stands for the proposition that a
jui:y‘é vierdict of dcquittal does not prevent the sentencing court from
cansideri:ng conduct mderlying the acquitted charge, 30 long as that e.cmduc_t has
been proved by a preponderance of the evidence, United States v. Watks, 519 U.S.
148, 157 (1997), its holding is incomsistent with the Céu?:t's Sixth Amendment
jurisprudence in Apprendi and Alleyne, such that, both decisions stand for the
- proposition that, "other tham the fact of a prior conviction, any fact that
increases the penslty for a crime beyond the prascribed statutory thaximm. must
i, 530
U.8., at 4%0; ses also Alleyne, 133 S.(Ct., at 2160 (hwolding that, mandatory
minimum sentences are e@ally‘sﬁbjeet to tha Apprendi mle, and stating that "a

be submitted to & jury, and proved beyond a reasomable doubt." Apomy

fact immasi.ng either end of the renge pmducés a new penaity end constitutes
an ing:e:dmm, Qf the offense’). I
W“'lile the Court, in Watts, dimctly addressed a- sentaming court's use ef '

acquitted conduct at sentencing, it was in the context of double jeopardy
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:challengea Besk, 504 Mich, at 624. In fact, in Booker, five Justices gave Watts
side~eye ‘treatment and explicitly limited its ‘mwi,ng to the double Jeopardy
context. Eﬁ. (citlng Ba@k@r, 343 U.S., at 240 nd).

\ ?etitiomr contends that, as demonstrated above, the Court's hsldmgs in '
MoMiliam and aazts, ere clearly inccasistent with thavgeneral Sixth Amenﬁment_
rule the tburt announced in Apprendi, as extended in Alleyns. Petitioner further
eonténdS'that,-as demdnstrated above, the use of acquitted condunt, whether fer”
pUrposes of increaszng a défendant’s sentence or as cumpelling and substant;ali
;taasans to support a departune sentence frmﬂ a calculated advisowy gumdellnes
'nmnimun sentenae, vanlates the due process guarantes of the pmesumptian of
innocence ‘ ‘

In c01clu310n, Petitioner states that the May 26, 2020, decision of the MSC
denying his applicatxaa for leave to appeal the February 27, 2020 judgemenz of.
the MODA ;ffi?minngetitionar‘s sentence of 18 to 40 yeaéé‘ imprisonment that is
based on conduct of wiich Petitioner was acquitted, is, under its decision in
Beck, contrary to the Sixth and Fourtesnth Amendments to the United States
Constitution, specifically, the due ptccess guar&hbaé of the pﬁééﬁmptiqn of
innocence until proven guilty by a jury beyond a reasonable deubtg'?e:migting a
trial court's reliance on cooduct of which a defendant Was"acQUiétédf for
'puﬁpﬁses‘bf sénuﬁmihg, irregardleés of whether the sentence ié'baééd'éﬂ.é
calculated advisory guidelines minimum sentencé fange‘ot a departuée sentence on
the basis of a compeiiing and substanti;l reason, prosecutors across the Nation
would have an incentive to charge defendants with multiple offemses  knowing
that, even if a defendant is convicted on scmaﬁdfﬁénses.and'acquitted'on others,
the conduct of which the defendant was scquitted can still be considered by the

trial court in lnsreaSLng & defendant s sentence,
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CORCLUSICH AND RELIEF REQUESTED

QHEREAS, for the reascns.set forth above, Patitionsr pespectfully reqﬁests
 that the Court: | o
L. Grant Petitioner’s Petition for a Writ of Certiorari;
| 2. Séttle the Constitutional question as to whether the use of acquitted
conduct byia'sentenaimg court in calculating advisory guidelines minimum sentence
rangeS'or'%oz §urpgées of finding a substantial and compelling reason for a
departure Fron the calculated advisory guidelines winimm sentence range,
violates th; notics “equiremenﬁ of the 3ixth Amendment and the presumption of
immocence requiremﬁat of the Fourteenth Amendment under the general Sixth
Amendment rule annaunced by &he Qourt in Apprendi, as extended in Alleyne
3. Gverruba the Court's holdings in MoMillen and HWakte as being
unrecoquzlable and &ﬁﬁ@ﬂSLSt@nt with the Court's genersl Sixth Amendmant rule of
Apprendi, as exteaded in Allayne
-f“, &, Find ﬁhat, the sentencing court, in departing from the calculated
-edvisory gﬁideiings minﬁmum sentence range, relied on apquitted conduwet as a
substantial and compelling reason to do so. As such, reverse the decisions of
both the MSC and MODA; and
5. Grant Petitioner sny further relief that the Court deems just and fair.
Most respéﬁtfuily submitted,

WM . 1-30-20

J@ENATHAN LAMAR BURKS #638048 Dated:
Pro Se Prisomer Petitioner

Bellamy Cresk Correctional Facility

1727 West Bluewater Highway

Ionia, Michigan 48846
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