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UNITED STATES COURT OF APPEALS F I L E D '

FOR THE NINTH CIRCUIT - MAY 152020

MOLLY C. DWYER, CLERK
U.S. COURT OF APPEALS

DIMITRI ROZENMAN, No. 19-17561

Petitioner-Appellant, D.C. No. 2:18-cv-01789-MTL

District of Arizona, Phoenix
V. "

ORDER
DAVID SHINN, Director; ATTORNEY
'GENERAL FOR THE STATE OF
ARIZONA,
Respondents-Appellees,
and

CHARLES L. RYAN,

Respondent.

Before: CANBY and CALLAHAN, Circuit Judges.
The request for a certificate of appealability (Docket Entry Nos. 3 & 4) is
denied because appellant has not made a “substantial showing of the denial of a

constitutional right.” 28 U.S.C. § 2253(c)(2); see also Miller-El v. Cockrell, 537

U.S. 322,327 (2003).

DENIED.
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WO
IN THE UNITED STATES DISTRICT COURT
| FOR THE DISTRICT OF ARIZONA |
Dimitri Rozenman, No. CV-18-01789-PHX-MTL
Petitioner, _' ORDER
V.

David Shinn!, et al.,

Respondents.

Pending before the Court is Magistrate Judge John Boyle’s Report and
Recommendation (“R & R”) (Doc. 56), recommending that the Amended Petition for Writ
of Habeas Corpus (Doc. 5) be denied and dismissed with prejudice. Petitioner filed an
Objection to the R & R (Doc. 60), in which he also requests a Certificate of Appealability
(Doc. 61). Respondents did not file a Response. After consideri_ﬂg the R & R (Doc. 56),
the Amended Petition (Doc. 5), the arguments raised in Petitioner’s Objection (Doc. 60),
and Respondents’ Limited Answer to Petition for Writ of Habeas Corpus (Docs. 13 and
14), the Court will overrule the Objection and adopt Judge Boyle’s recommendation for

~ dismissal of the Petition.?

I STANDARD OF REVIEW
When a federal district court reviews a state prisoner’s habeas corpus petition
pursuant to 28 U.S.C. § 2254, “it must decide whether the petitioner is ‘in custody in

violation of the Constitution or laws or treaties of the United States.’” Coleman v.

! David Shinn, Director of the Arizona Department of Corrections, is substituted for -
Charles L. Rgan, former Director of the Arizona Department of Corrections, pursuant to
Fed. R. Civ. P. 25(d).

%2 0n October 17, 2019, Petitioner filed a “Notice Re: Objections to the Magistrate’s Report
and Recommendation” (Doc. 63) and another Motion for Certificate of Appealability (Doc.
64). These motions are untimely and will not be considered.
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Thompson, 501 U.S. 722, 730 (quoting 28 U.S.C. § 2254). The Court may not grant a writ
of habeas corpus to a state prisoner on a claim adjudicated on the merits in state court
proceedings unless the state court’s decision was contrary to, or involved an unreasonable
application of, clearly established Federal Law; or unless the state court decision was based
on an unreasonable determination of the facts in light of the evidence presented in the state
court proceeding. 28 U.S.C. § 2254(d). A state court’s decision is “contrary to” clearly
established federal law if it applies a rule that contradicts the governing law set forth in
Supreme Court cases or if it confronts a set of facts that are materially indistinguishable
from a decision of the Supreme Court and nevertheless arrives at a result different from
Supreme Court précedent. Mitchell v. Esparza, 540 U.S. 12, 15-16 (2003). If more than
one state court has adjudicated a claim, the Court must analyze the last reasoned decision
by a state court to determine if the state’s denial of relief on the claim was clearly contrary
to federal law. See Barker v. Fléming, 423 F.3d 1085, 1091-92 (9th Cir. 2005). Further,
this Court will not review a question of federal law decided by a state court if the decision
of that court rests on a state law ground that is independent of the federal question and
adequate to support the judgment. Coleman, 501 U.S. at 729. This rule applies whether
the state law ground is substantive or procedural. See id. (citing cases).

When reviewing a Magistrate Judge’s R & R, this Court reviews de novo those
portions of the report to which an objection is n-lade and “may accept, reject, or modify, in
whole or in part, the findings or recommendations made by the magistrate judge.” 28
U.S.C. § 636(b)(1)(C). When reviewing a habeas claim, the federal courts must afford
great deference to the state court’s rulings with regard to issues raised in the petitioner’s
federal habeas action. See Woodford v. Visciotti, 537 U.S. 19, 24 (2002) (noting the “highly
deferential” standard for evaluating state-court rulings, which demands that “state-court
decisions be given the benefit of the doubt”). A determination of factual issues made by a
state court shall be presu}ned to be correct and the applicant shall have the burden of
rebutting the presumption of correctness by clear and convinc_ing evidence. 28 U.S.C.

§ 2254(e)(1); see also Solis v. Garcia, 219 F.3d 922, 926 (9th Cir. 2000).

-2
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II. PETITIONER’S FACTUAL OBJECTIONS
The R & R sets forth the following facts, which were taken directly from the Arizona

Court of Appeals’ memorandum decision affirming Petitioner’s convictions: -

O 00 N O i bW N =

A grand jury indicted [Petitioner] in June 2009 on one count of conspiracy
to commit first-degree murder, and one count of criminal damage of between
$2,000 and $10,000, a domestic violence offense, charges stemming from
damage to the vehicles of his ex-wife and her family and a plot to murder
them. Following a trial in 2010, a jury convicted [Petitioner] of the charged
offenses. The trial court granted a new trial on the ground that the state had
failed, albeit inadvertently, to properly disclose to [Petitioner] one of the
surveillance recordings of a February 13, 2009 meeting to discuss the murder
conspiracy, the so-called Hawk recording.®!

The trial court later denied [Petitioner]’s motion for new trial, which raised
numerous issues relating to the four-month delay by police in impounding
the recordings of surveillance and a confrontation call, and the admission of
those and other recordings at trial. The trial court found it had no jurisdiction
to decide [Petitioner]’s late-filed motion to vacate judgment, in which
[Petitioner] argued that the testimony before and at trial of the investigating
officers showed that they conspired to obstruct justice by deliberately
concealing the existence of the Hawk recording. The court concluded,
however, that if it had jurisdiction over the motion to vacate judgment, it
would deny it. -

The evidence demonstrated that in 2008 [Petitioner] hired L.N. at his cigar
business. L.N. testified that [Petitioner] regularly complained about his wife
and was angry she refused to sign a postnuptial agreement to accept $50,000
in the event of a divorce. L.N. also stated that [Petitioner] told him that if he

. and his wife “were still back in Russia, that she would be dead or they would

kill her.”

[Petitioner] served his wife with divorce papers in March 2008, and directed
L.N. to move her belongings to her parents' house. One night in October
2008, L.N. saw [Petitioner] puncture the tires of three vehicles belonging to
his wife's family, and pour sugar into the gas tank of one of them. The repairs

NN
e <IN |

3 Petitioner was convicted by a jury at the second trial. After that jury returned its verdict,
Petitioner moved for a new trial, which the trial court denied. See State v. Rozenman, 1
CA-CR 13-0458, 1 CA-CR 13-0898, 1 6, 7 (Ariz. App. Jan. 29, 2015) (mem.) (attached
as Doc. 14-9, Exhibit DDD). :
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1 cost in excess of $2,000.
2 When the divorce decree ordering [Petitioner] to pay his wife approximately
3 $500,000 was issued in late January 2009, [Petitioner] was “incoherent and
4 really upset,” and told L.N. he wished his ex-wife were dead. Sometime after
that, L.N. testified, [Petitioner] approached him and proposed a plan whereby
5 L.N. would hire people to force his ex-wife to sign a paper agreeing to
6 relinquish all money awarded in the divorce decree, and then kill her and her
: family. [Petitioner] offered to pay L.N. $70,000 in installments, and later
7 gave L.N. $5,000 in cash. ‘
8 L.N. ultimately told [Petitioner]’s ex-wife of the plot, and agreed to allow
9 police to hide video and audio recorders on him for a meeting L..N. arranged
with [Petitioner] for the night of February 13, 2009. During the meeting, L.N.
10 told [Petitioner] that his ex-wife had signed the documents, and she and her
11 family had been bound up “execution style” and had been beaten. L.N. told
[Petitioner] he was not going to give [Petitioner] “details of how they’re
12 gonna murder them,” and talked about “hit guys,” and when they would “go
13 and shoot them people.” [Petitioner] gave L.N. $500 in cash to get the hit
men out of town. [Petitioner] indicated by nodding that all he wanted L.N.’s
14 men to do was kill the ex-wife and her family, and he would handle disposing
15 of the hit men. During that meeting, [Petitioner] never told L.N., “you’re
scaring me,” threatened to call police, or called him crazy.
16 :
17 In a recorded confrontation call six days later, L.N. told [Petitioner] that his
ex-wife and her parents were dead, to which [Petitioner] immediately asked
18 L.N. when he was going to return to work. [Petitioner] did not call 9—1-1
19 that night to report that he had just been told his ex-wife and her family had
been murdered. '
20
When police called on [Petitioner] at his girlfriend’s apartment early the next
21 morning and told him about the “murders,” and repeatedly asked him if he
) knew who might have done this, [Petitioner] never mentioned L.N. Police
, arrested [Petitioner] and served him later that day with a protection order
23 from his ex-wife, and told him that his ex-wife and her family were safe. At
24 that time, [Petitioner] told police that he was concerned that hit men hired to
’s commit the murders might come looking for him.
(Doc. 60 at 1-3) (quoting State v. Rozenman, 1 CA-CR 13-0458, 1 CA-CR 13-0898, 4 5,
26 7, 10-15 (Ariz. App. Jan. 29, 2015) (mem.).
21 Petitioner makes numerous specific objections to the factual findings in the R & R.
28 1. First, Petitioner objects to the R & R’s assertion that Petitioner is Russian,
-4 -
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claiming instead that he is “Ukrainian from Kiev, Ukraine.” (Doc. 60 at 1.) The R & R,
however, did not state that Petitioner was Russian. The R & R recounts testimony from °
L.N. wherein L.N. said “[Petitioner] told him thaf if [Petitioner] and his wife ‘were still
back in Russia, that she would be dead or they would kill her.”” (Doc. 56 at 2.) Though
irrelevant, Petitioner’s first factual objection is overruled.

2. Second, Petitioner objects to the factual assertion in the R & R that
“[Petitioner] offered to pay L.N. $70,000 in installments, and later gave L.N. $5,000 in
cash.” (Doc. 60 at 1.) The sole basis for Petitioner’s objection is that this factual finding
was derived from the “uncorroborated tesﬁmony of [L.N.1.” (Doc. 60 at 1-2.)' It is not the
province of the federal habeas court to re-weigh the evidence or re-determine the credibility
of witnesses whose demeanor has been observed by the finder of fact. See, e.g., Marshall
v. Lonberger, 459 U.S. 422, 434 (1983) (stating “28 U.S.C. § 2254(d) gives federal habeas
courts no license to redetermine credibility of witnesses whose demeanor has been.
observed by the state trial court, but not by them.”). The record amply supports the factual
finding that Petitioner offered to pay L.N. $70,000 in installments and later gave L.N.
$5,000 in cash, and Petitioner has not met his burden of demonstrating by clear and
convincing evidence that the factual finding is incorrect. See (Doc. 13-5, Exhibit Q, R.T.
03/05/2013, at 133, 140) (L.N. testifying that Petitioner offered him $70,000 for the “whole
project” and gave him $5,000).

3. Third, Petitioner objects to the factual finding that he “gave L;N. $500 in
cash to get the hit men out of town.” (Doc. 60 at2.) For this objection, Petitioner references
his Amended Habeas Petition, which challenges this factual finding because it was “based
on the uncorroborated testimony of [L.N.].” (Doc. 60 at 2) (citing (Doc. 5 at 25).) The
Court will not re-determine credibility of L.N. The record amply supports this factual
finding and Petitioner haé not met his burden of demonstrating by clear and convincing

evidence that it is incorrect. See (Doc. 13-5, Exhibit Q, R.T. 03/05/2013, at 164) (L.N.

testifying that Petitioner gave him $500 to get the hit men back to Kentucky).

4. Fourth, Petitioner objects (Doc. 60 at 2) to the factual finding that, during a

-5-
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recorded conversation with L.N., Petitioner “indicated by nodding that all he wanted L.N.’s
men to do was kill the ex-wife and her family, and he would handle disposing of the hit

”

men.” Petitioner asserts L.N. actually testified that Petitioner had only nodded in
agreement to two of L.N.’s statements, neither of which had to do with Petitioner agreeing
to kill the hit men. (Doc. 60 at 2.) The record belies Petitioner’s assertion. At trial, L.N.
testified on direct examination that Petitioner nodded in agreeinent to L.N.’s statement that
Petitioner would have somebody else “take out’; the alleged hit men. (Doc. 13-5, Exh1b1t |
Q, R.T. 03/05/2013, at 165, 167.) Petitioner, who represented himself, asked L.N.
numerous questions on cross-examination about the statements to which Petitioner nodded
during their recorded conversation. (Doc. 13-8, Exhibit V, R.T. 03/18/2013, at 117-124.)
And L.N. consistently testified that Petitioner nodded in agreement to L.N.’s statement that
Petitioner would “take care of” the hit men. (Id. at 122, 128.) Petitioner has not met his |
burden of showing by clear and convincing evidence that this factual finding is incorrect.

5. Fifth, Petitioner objects (Doc. 60 at 2) to the factual finding that “[d]uring
the meeting [with L.N., Peﬁtioner] never told L.N. ‘you’re scaring me,’ threatened to call
police, or called him crazy.” He challenges this factual finding by disputing the reliability
of the recordings, which were played for the jury. Again, it is not the province of the
federal habeas court to re-weigh the evidence or re-determine the credibility of witnesses.
Petitioner has not met his burden of showing that this factual finding is incorrect.

6. Sixth, Petitioner objects (Doc. 60 at 2) to the factual finding that when L.N.

told Petitioner in a recorded confrontation call that Petitioner’s ex-wife and her parents

~were dead, Petitioner asked L.N. when he was going back to work instead of calling 911

to feport that his ex-wife and her family had been murdered. Petitioner challenges this
factual finding by repeating his dispute about the reliability of the recordings. For the
reasons stated above, the Court will not reweigh the credibility of the evidence. Petitioner
has not met his burden of showing that this factual finding is incorrect. |
7. Seventh, Petitioner objects (Doc. 60 at 2) to the factial finding that Petitioner

told police after he was arrested and served with a protection order that “he was concerned

-6-
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that hit men hired to commit the murders might come looking for him.” See (Doc. 13-10,
Exhibit Y, R.T. 03/25/2013, at 76) (detective testifying about Petitioner’s statements). The .
basis of Petitioner’s objection is the absence of a recording to corroborate the detective’s
statements at trial. (Doc. 60 at 3.) Petitioner has not met his burden of demonstrating by '
clear and convincing evidence that this factual assertion was incorrecti the record amply
supports it and the Coﬁrt will not engage in any redetermination of the detective’s
credibility. -‘

8.v Eighth, Petitioner objects to the R & R because it fails to mention that “on

recordings of surveillance Petitioner’s responses to have his ex-wife murdered are entirely

“inaudible.” (Ddc. 60 at 3.) The R & R adequately clarifies that Petitioner “indicated by

nodding.” (Doc 56 at 2.) Petitioner’s objection is meritless,

9. Ninth, Petitioner objects to the R & R because it “fails to mention that there
1sn’t a single piece of evidence that cannot be not attributed to malfeasance of the officers.”
(Doc. 60 at 3.) Petitioner’s ij ection again invites the Court to reweigh the credibility of
Witnesses and the evidence, \;Vhich the Court declines to do.

10. Tenth, Pétitioner asserts that the R & R “fails to acknowledge that there is
more to this story than meets the eye.” (Doc. 60 at 3.) In this objection, he points to
“evidence of collusion” between L.N. and his ex-wife, which the jury already rejected
when it convicted him. See (Doc. 14-6, Exhibit PP, R.T. 04/25/2013, ét 18) (Petitioner
arguing to the jury that L.N. and his ex-wife framed him). The Court will not reweigh the
credibility of the witnesses or the evidence. Petitioner has not met his burden of

demonstrating by clear and convincing evidence the facts outlined in the R & R are

. incorrect.

11.Eleventh, Petitioner objects to the procedural history outlined in the R & R
because it: (1) “does not clarify that no expert witness testimony was presented on direct
appeal” (Doc. 60 at 3); (2) because it “omits that Petitioner requested” in his Rule 32*

Petition to present testimonies of “experts” regarding the applicability of Phoenix Police

4 Ariz. R. Crim. P. 32.
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Department’s Operations Order 8.1 to undercover recordings (Doc. 60 at 4); (3) because it
omits the fact that Petitioner presented the Rule 32 court with an affidavit explaining “how
easily each one of the recordings could have been altered” (i'd.); and (4) because it omits

the fact that Petitioner requested this Court to either take judicial notice of Order 8.1 or

hold an evidentiary hearing regarding its application. (Doc. 60 at 5). As revealed below, |-

these proce;lurél facts are irrelevant to the Court’s federal habeas review and the Court will
not arﬁend theR & R.to include them.

| ~ After de novo review of the factual objections raised in Petitioner’s Objection-(Doc.
60), the Court agrees with the findings of fact made by the Magistrate Judge in his R & R.
However, the Court adds the following factual recitation from paragraph 6 of the Arizona
Court of Appeals’ memorandum decision, affirming Petitioner’s convictions, into its Order

adopting the R & R:

[Petitioner] represented himself at the second trial, and a jury again convicted
him of the charged offenses. The trial court sentenced [Petitioner] to life
with possibility of parole after 25 years for the conviction on conspiracy to
commit first-degree murder, and a concurrent sentence of 2 years on the
criminal damage conviction. '

See Rozenman, 1 CA-CR 13-0458, 1 CA-CR 13-0898, q 6 (attached as Doc. 14-9, Exhibit
DDD). v _
III. DISCUSSION OF PETITIONER’S AMENDED HABEAS PETITION

The Amended Habeas Petition (Doc. 5) raises six grounds for relief: (1) Petitioner
alleges that his Fourteenth Amendment rights were violated due to a failure to preserve
evidence; (2) he claims that his Fourteenth Amendment rights were violated when the
Phoenix Police Department committed a Brady’ violation; (3) he argues that his Fourteenth
Amendment rights were violated based on “the Law of the Case Doctrine”; (4) he claims
that his Sixth Amendment rights were violated based on the “Compulsory Process Clause”;
(5) he alleges that his Fourteenth Amendment rights were Violafed based on the results of -
a “Professional Service Bureau Internal Affairs” investigation; and (6) he asserts that his

Fourteenth Amendment rights were violated when the prosecutor used perjured testimony.

5 Brady v. Maryland, 373 U.S. 83 (1963).

-8-
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Except for various arguments raised by Peﬁtioner in Ground Three, which the
Magistrate Judge found were procedurally defaulted,® the R & R concludes that the Petition
should be dismissed for lack of merit. (Doc. 56 at 16-17, 23.) Petitioner objects (Doc. 60)
to the R & R’s conclusions on Ground One, Two, and Four. The Court addresses each
objection in turn.

A.  Ground One—Non-Preservation of Evidence in Bad Faith

In Ground One of his Amended Habeas Petition, Petitioner alleged that his
Fourteenth Amendment rights were violated by the State’s failure to preserve the
recordings of conversations between him and L.N. (Doc. 5 at 6.) Petitioner argues that
there was “bad faith” in the non-preservation of the recordings, which he méintains is
proved by the detective’s failure to properly impound the recordings of Petitioner’s
conversations -with L.N., and by the State’s concealment of Phoenix Police Department’s
Order 8.1 (which Petitioner claims obligated the detective to impound the recordings on

the day they were made). (Doc. 5 at 6, 39-40.) The R & R addresses Ground One on the
merits, finding that: (1) Petitioner’s claim “that the police failed to follow their policies is

not a cognizable claim on habeas review” (Doc. 56 at 10); and (2) the state-court’s Post-

NN NN NN DN DN DN = e
0 N N L A W N = O O 00

Conviction Relief (“"PCR”) ruling was not an unreasonable applicafion of federal law under
Youngblood’ because Petitioner presented no evidence that the recordings were actually
tampered with or destroyed. Petitioner raises the following objections to the R & R’s

- dispostition of Ground One.

6 A state prisoner must exhaust a federal habeas claim in the state courts before the District
Court may grant relief on the merits of the claim. Coleman v. Thompson, 501 U.S. 722,
729-30 (1991). To properly exhaust a federal habeas claim, the petitioner must fairly
resent the claim to the state’s highest court in a procedurally correct manner. Rose v.
almateer, 395 F.3d 1108, 1110 (9th Cir. 2005). In non-capital cases arising in Arizona,
the “highest court” test of the exhaustion requirement is satisfied if the petitioner presented
his claim to the Arizona Court of Appeals, either on direct appeal or in a petition for post-
conviction relief. Swoopes v. Sublett, 196 F.3d 1008, 1016) (9th Cir. 1999). The R & R
concludes that Petitioner’s “Law of the Case” arguments under Ground Three were not
Bresented in the state courts and therefore are procedurally defaulted. (Doc. 56 at 17.)
etitioner does not object to this finding, and the Court therefore adopts this portion of the
R & R without further analysis. :
7 Arizona v. Youngblood, 488 U.S. 51, 57-58 (1988) (failure by the government to preserve
potentially useful evidence constitutes a denial of due process of law if a criminal defendant
can show bad faith on the part of the police). : :

-9-
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1. Petitioner objects (Doc. 60 at 5-6) to the R & R’s ﬁnding (Doc. 56 at 10) that
Petitioner’s claims regar’diﬁg the detective’s alleged failure to follow policies and the
alleged concealment of such policies are not cdgnizable claims on habeas review.
Petitioner arglues‘ that_this finding misstates his argument. According to Petitioner, his
arguments about the detective’s alleged failure to follow policies and the alleged

concealment of the policies were meant to “prove bad faith” under Youngblood, not to

O 00 NN W W e
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stand alone as a substantive argument. (Doc. 60 at 5.) Because the R & R additionally
addresses Petitioner’s arguments in the context of “proving bad faith” under Youngblood
(see Doc. 56 at 10-12), Petitioner’s objection is overruled. |

- 2. Petitioner additionally objects to the R & R’s ruling on Ground One because
he argues that it mischaracterizes his claim about the policies as a state-law claim. (Doc. |
60 at 6.) As discussed above, the sole claim characterized in the R & R as a state-law claim
is Petitioner’s assertion that the officers failed to follow their policies. (Doc. 56 at 10.) To
the extent Petitioner raised an independent claim regarding the officers’ adherence to
departmental policies, the Court agrees that such a cléim is ‘not cognizable on federal
habeas review. The objection is overruled.

3. As a threshold matter, the R & R finds that the state-court on PCR review
properly rej ected Petitioner’s Y. oungblood claim because Petitioner failed to prove that any
evidence was destroyed. (Doc. 56 at 11.) Petitioner maintains in his Objection (Doc. 60
at 6) that the R & R incorrectly states the holding of Youngblood, and that Youngblood.
does not require the criminal defendant to pfove that the destroyed evidence had apparent

exculpatory value before it was destroyed. (Doc. 60, at 6.) Petitioner’s objection misses - |

y thémark.& Asthe R & R correctly identifies, without proof of destroyed (or non-preserved)

evidence, Youngblood is inapposite. The objection is overruled.

4. .The R & R references Petitioner’s argument about tampered evid¢ncé, which
he raised on direct appeal and in Rule 32 post-conviction proceedings, to show why
Petitioner’é argument about “bad faith” was irrelevant. (Doc. 56 at 11.) Petitioner’s

objects to the R & R’s reference to Petitioner’s claim about tampered evidence because

-10 -
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Petitioner maintaing that he abandoned that argument in. earlier proceedings. (Doc. 60 at
6.) Because the non-éxistenc_e of tampered or destroyed evidence Was crucial to the state-
c_ourtfs Youngbl'O'od’. ahalysis,._~ the R & R properly addresses “tampered evidence.’; The
objection is overruled. | o o
. .5. Petitioner claims in his fifth objection to the R & R’s ruling on Ground One
that the R & R incorrectly interprets Youngblood to require proof of destruction of
evidence. | (Doc. 60 at 6-7.) Becal}se a Youngblood analysis is only triggered where the
defendant can point to some “loss of evidence,” however—which may occur where the
government fails to preserve evidence or destroys it, see Youngblood, 488 U.S. at 57—the
R &R Progerly concludeé that the state—'éourt’s PCR ruling was not an unreasonable
applicatioﬁ of clearly established federal law. (See Doc. 56 at 11) (quoting Doc. 14-11,
Exhibit NNN, at 113) (state-court denying relief on Petitioner’s Youngblood claim because
it found that “[a]t no time has [Petitioner] been able to establish...the failure to preserve
evidence.”). The objection is overruled.: | ‘
6. In finding that the state court properly found no proof of lost evidence, the
R & R notes that “[bJoth the State’s and Petitioner’s forensic experts testified that thefe

was no evidence of tempering in respect to the recordings.” (Doc. 56 at 12.) Petitioner

- objects to this factual ﬁﬁding, asserting (Doc. 60 at 7) that the State’s audio expert

“impeached himself [on cross-examination] by admitting that in 4 months[’] time all of the
recordings could have been altered and the Hawk recording, if altered, would have wrong
dates, and that the date in Hawk shows that surveillance took place in the year 1899.”
(emphasis added). But whether the recordings could have been altered is a distinct question
from whether there was actually loss of evidence that would trigger a ¥ oungblood analysis.
The Rule 32 state court found that there were no indicia that the recordings had been

tampered with or altered.® Petitioner has not met his burden of showing that the state

8 In rejecting Petitioner’s argument on direct agpeal that the recordings should have been
excluded because they “could [have been] subject to tampering,” the Arizona Court of
Appeals also noted that Petitioner’s expert could not say that there had been alterations in
the recordings. Rozenman, 1 CA-CR 13-0458, 1 CA-CR 13-0898, { 28 n.4 (emphasis in"

- original). The Arizona Court of Appeals further noted after its independent review of the
“header on the Hawk recording that the header did not show an erroneous date of 1899. Id.

-11-
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court’s determination regarding the lack of lost evidence was based on an unreasonable

determination of facts in light of the evidence presented in state court. The objection is

~ overruled.

7. Finally, Petitioner objects to the R & R’s conclusion under Ground One
because it fails to mention “the explanations that [detectives] provided for why the
recordings were not impounded.” (Doc. 60 at 8.) Petitioner maintains (Doc. 60 at 10) that
the detectives perjured themselves at trial regarding their reasons for not impounding the
recordings after every shift and that the detectives’ conduct violated Phoenix Police
Department Operations Order 8.1. Because the R & R f)roperly concludes (Doé. 56 at 11)
that there is no proof of lost evidence, any bad faith on the part of the detectives is
irrelevant. The detectives’ alleged noncompliénce with Operations Order 8.1 is not proof
of lost ;)r tampered evidence. The objection is overruled.

B. Ground Two—Brady violation for withholding Order 8.1 _

In Ground Two of his Amended Habeas Petition, Petitioner alleges (Doc. 5 at 7, 52)
that the prosecution’s “failure” to disclose Phoenix Police Department Operations Order
8.1 constitutes a violation of Brady v. Maryland. To establish a Brady violation, the
defendant must demonstrate: that the suppressed evidence was favorable to him; that the
evidence was suppressed by the government either willfully or inadvertently; and the
evidence is material to the guilt or inﬁocence of thé defendant.” United States v. Jernigan,
492 F.3d 1050, 1053 (9th Cir. 2007). Evidence is material under Brady “when there is a

reasonable probability that, had the evidence been disclosed, the result of the proceeding

: would have been different.” Cone v. Bell, 556 U.S. 449, 469-470 (2009). The R & R

cbn\clu)des (Doc. 56 at 13-14) that the state court’s PCR ruling was not an unreasonable - |

application of federal law because Operation Order 8.1 was publicly available to Petitioner

Petitioner does not even attempt to refute these factual findings because he incorrectly
believes that the question turns on whether “recordings is [sic% a type of evidence that
could have been tampered with,” not whether there was actually lost evidence. (Doc. 5 at
57) (emphasis added). ‘ : S ,

® The Court rgj?c,ts_ the portion of the R & R’s citation to United States v. Jernigan, 492
.F.3d 1050, 1053 (9th Cir. 2007), which states that the evidence must be material to the guilt
or innocence of the victim. (Doc. 56 at 13.)

o -12-
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. at the time of his trial, and that therefore, it was not “suppressed” by the prosecution.

L Petitioner objects to the R & R’s conclusion under Ground Two, assefting
that it fails to address his argument. a;bout the “state’s sound expert . . . not perform[ing] the
authentication analysis . . ..” (Doc. 60 at 11.) Petitioner asserts that because the state court
did not address the lack of authéntication, it did 1__'10t properly consider a “reasonable
probability of a different outcome.” (Id.:) But the fact that the State’s sound expert did not
perform an ‘fautﬁentication analysis” does not establish pfoof of suppressed evidence under
Brady. (See Doc. 13-7, Exhibit U, RT 03/14/2013, at 79-80) (State’s expért testifying
that manipulating the 3GP file would have been easy to do, but obvious to detect; whereas
the proprietary format of the Hawk recording makes it impdssfible to edit without the
manipulations b.elcomi‘ng" obvious). The state court’s PCR ruling is not based on an
unreasonable determination of the facts in light of the evidence presented in state court.
The objection is overruled.'®

2. Petitioner also objects (Doc. 60 at 12) to the R & R’s conclusion that Order

8.1 was publicly available. He claims that he failed to discover Order 8.1 prior to trial
because he relied to his detriment on the detectives’ pretrial assertions that they were not
aware of any guidelines for impounding recordings. (Doc. 60 at 13.) And he likens Order -
8.1 to the non-disclosed personnel records of the testifying officer in Milke v. Ryan, 711
F.3d 998, 1017-18 (9th Cir. 2013), where the Ninth Circuit vacated the defendant’s
convictions because it found that the State -suppressed personnel records in violation of
Brady. (Doc. 60 at 12.)  Preliminarily, the Court notes that the Phoenix Police
Departmeht’s Operational Orders are available online, accessible instantaneously to
“anybody with just a few clicks of the mouse.!! This is a far cry from the personnel records

that purportedly took “a team of approximétely ten researchers [in Milke] . . . nearly 7000 .

10 Ppetitioner also argues in this objection (Doc. 60 at 12) that it “was objectively
unreasonable, for the Rule 32 Court, to extend Brady beyond the 3 components in the
holdings of Strickler, 527 U.S. at 281-82” but he does not identify with specificity how the
stl?_te court purportedly expanded Brady. The Court -therefore  does not address “this
objection. .

1™ https://www.phoenix.gov/policesite/Documents/operations_orders.pdf (last visited
November 12, 2019). :

-13-
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« .

hours sifting through court records” to find. See Milke, 711 F.3d at 1018. Because there
Was no suppression of Order 8.1 by the State, the R & R correctly finds that thé state court’s
dénial of post—cbnviction relief was not based on an unreasonable application of federal
law.!? - |

3. Petitioner argues (Doc. 60 at 13) that the R & R incorrectly cites the location
of the state court’s PCR ruling in the record. The state court’s PCR ruling is attached to
Petitioner’s Amended Habeas Petition (Doc. 5 at 118) and to Respondent’s Limited
Answer to Petition for Writ of Habeas Corpus (Doc. 14-11, Exhibit NNN). The Court
amends the R & R’s citation (Doc. 56 at 14, lines 3-4) to the state court’s rﬁling to: (Doc.
14-11, Exhibit NNN). The misplaced citation in the R & R is immaterial, however, and
the objection is overruled.

" 4. Petitioner objects (Doc. 60 at 13-14) to the R & R’s statement that “Order
8.11s not exculpatory because the Police Department’s internal procedure is not evidence
that incriminated Petitioner.” (Doc. 56 at 14.) Petitioner argues that, had the jurors known
“that detectives violated rules for preservation of evidence .. . they would have made a
reasonable inference that the reason why detectives violated Order 8.1 is because the
.recordings, had they been properly preserved, would have exculpated the Petitioner.”
(Doc. 60 at 14.) The Court agrees with Respondent (Doc. 13 at 26-27) that Order 8.1 does
not clearly app_lyv to police property, such as recordings. In any event, because the state
court fouﬁd no evidence .that~ the tapes were altered, (Doc. 14-11, Exhibit NNN, at 113),
{he R & R correctly concludes that whether the officers adhered to Order 8.1 is not material
to Petitioner’s guilt or innocence. The objection is overruled.

S. Petitioner objects (Doc. 60 at 14) to the R-& R’s statement that “the jury
heard any impeaching evidence ‘concern[ing] the four-month delay in impounding the

2%

tapes.”” (Doc. 56 at 14.) Petitioner misreads this statement as a finding by the Magistrate

12 The state court also found by implication that Petitioner failed to exercise due diligence
in discovering Order 8.1, which is an independent state law ground sufficient to support
the judgment. (Doc. 14-11, Exhibit NNN%_1 (“He has cited gligged “new evidence’ in his
Rule 32 filings, but he has failed to establish a colorable claim that this evidence meets the
clear requirements of Rule 32.1(e).”); Ariz. R. Crim. P. 32.1(e)(2) (requiring defendant to
show that he exercised due diligence in discovering new facts).

-14 -
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Judge that the jury knew about Order 8.1. The R & R correctly notes that the jury heard

. about the four-month delay in zmpoundmg the recordings (not Order 8.1) before it .

convicted Petitli)ner. Because the R & R does not imply that the jury knew about Order
8.1, the objection is overruled.

6. Lastly, Petitioner argues that the R & R incorrectly states his burden of proof
and incorrectly cites 28 U.S.C. § 2254(d)(2). (Doc. 60 at 15.) The R & R correctly notes
that 1t is Petitioner’s burden to show that the state court’s ruling was unreasonable, either
because it resulted in a decision that was contrary to, or, involved..an_unreasonable
application of clearly established Federal law; or, because it resulted in a decision that was
based on an unr_easonable determination of the facts in light of the evidence pie_sented in
‘the state court proceedin,g;. 28 US.C. § 2254(d)(1), (2). The Rl'&.R also correctly finds
that Petitioner failed to meet his burden of proving that the state court ruling was clearly
unreasonable under 28 U.S.C. § 2254(d). (Doc. 56 at 23.) The objection is overtuled.

| C. Ground Four—Compulsory Process ‘ ‘

In Ground Four of his Amended Petition, Petitioner alleged that the trial court, in
violation of his Sixth Amendment rights, improperly prevented the attorney who
represented him during the first trial from testifying at the second trial to establish that the
lead detective had originally mislead the defense as to the existence of the Hawk recording.
(Doc. 5 at 9, 84-93.) The Compulsory Process Clause of the Sixth Amendment provides
that “[i]n all prosecutions, the accused shall enjoy the right . . . to have compulsory process
for obtaimng witnesses in his favor U.S. Const amend VI. The right to compulsory
process encompasses the right to offer the testlmony of witnesses and to compel their

| attendance if necessary. Soo Park v. Thompson, 851 F.3d 910, 919 (9th Cir. 2017) (citing .

- Washington v. Texas, 388 U.S. 14, 18-19 (1967)).

The trial court precluded the proffered testimony from Petitioner’s first counsel

because it found that there was no evidence to suggest any concerted misconduct by law

: enforcement to cd_nceal evidence. (Doc. 14-5, Exhibit NN, at 125.) The trial court allowed

Petitioner, - however, - to question the investigating officers about whether they had
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intentionally misled him as to the existence of the Hawk recording. (Doc. 14-9, Exhibit
DDD, at 11, q 35..) Thc Aﬁzon_a Court of Appeals found that the trial court did not err in
imposing the limits ityciid on Petitioner’s presentation of his case. (Id.)

The R & R concludes that fhe Zrizona Court of Appeals’ decision was not an
unreasonable application of Federal law because “Judges are afforded ‘wide._latitude’ to
exclude evidence that is ‘repetitive[,] . . . only marginally relevant[,]’ or poses an undue
ﬁsk of ‘harassment, prejudice, [or] confnsion of the issues.”” (Doc. 56 at 20) (quoting
Delaware v. Van Arsdall, 475 U.S. 673, 679 (1986)). The R & R concludes that the
subjective opinion of Petitioner’s first counsel would have added little to the jury’s
understanding of the central issues. (Doc. 56 at 20.)

| 1. Petitioner objects to the RA & R’s conclusion under Ground Four because he
states that it “fails to rebut [his] argument that the Court of Appeals’ decision was an
objectively unreasonable application of clearly established federal law.” (Doc. 60 at 15.)
The R & R adequately cites federal law that accords the trial jud‘ge discretion to exclude
evidence that would confuse the jury, without violating the Compulsory Clause of the Sixth
Amendment. (Doc. 56 at 20.) The objection is dverruled.

2. Petitioner also objects to the R & R’s conclusion under Ground Four because
he claims that it “asserts that credibility of DW ‘was only marginally relevant.”” (Doc. 60
at 16.) The R & R, however, finds that testimony of Petitioner’s first nounsel would have
been marginally relevant. The R & R makes no claims under Ground Four regarding the
relevancy of DW’s testimony. The objéction is overruled.

D. Certificate of Appealability

Petitioner aiterna-tively asks the Court (Doc. 60 at 17) to issue a cerﬁficate of
appealability. Petitioner must obtain a certificate of appealability before he may appeal
this Court’s judgment. 28 U.S.C. § 2253(c); Fed. R. App. P. 22(b)(1); Rule 11(a) of the
Rules Governing Section 2254 Cases. This Court must issue or deny a certificate of
appealabilityl when it enters a final order adverse to the applicant. Rule 11(a) of the Rules

Governing Section 2254 Cases. A certificate of appealability may only issue when the

-16 -
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petitioner “has made a substantial showing of the denial of a constitutional right.” 28
U.S.C. § 2253(c)(2). With 'respect to claims rejected on the merits, a petitioner must
“demonstrate that reasonable jurists would find the district court’s assessment of the
constitutional claims debatable or wrong.” Slack v. McDaniel, 529 U.S. 473, 484 (2000).
Petitioner asks the Court to issue a certificate of appealability because he claims he |

“has made a substantial showing of denial of a constitutional right.” (Doc. 60 at 17.) Upon

review of the record, the Court disagrees.
- Accordingly, having reviewed Petitioner’s objections,

IT IS ORDERED that the Report and Recommendation (Doc. 56) is adopted as
modifiéd herein.

IT IS FURTHER ORDERED that the Amended Petit_:ion for Writ of Habeas
Corpus (Doc. 5) is denied and dismissed with prejudice.

IT IS FURTHER ORDERED denying Petitioner’s request for a Certificate of
Appealability (Doc. 61.) A Certificate of Appealability shall not issue, as the resolution of
the petition is not debatable amohg reasonable jurists.

IT IS FURTHER ORDERED that the Clerk of the Court is directed to enter
judgment.

Dated this 21st day of November, 2019.

Michael T. Liburdi
United States District Judge

217 -
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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF ARIZONA

Dimitri Rozenman, ' ' | No. CV-18-01789-PHX-GMS-JZB

Petitioner, - - REPORT AND
RECOMMENDATION
V. ‘

Charles L. Ryan, et al., -

Respondents.

TO THE HONORABLE G. MURRAY SNOW, UNITED STATES DISTRICT.
JUDGE: | | ' |
Petitioﬁer Dimitri Rozenman has filed a pfo se Amended Petition for Writ of Habeas
Corpus pursuant to 28 US.C. § 2254. (Doc. 5.)
I..  Summary of Conclusion.
| Petitioner raises sii grounds for relief in his timely Amended Pétition. Petitioner’s
claims are either not cognizable, procedurally defaulted, or meritless. Thie‘:refore, the Court
will recommend that the Petition be denied and dismissed with pr'ejudice‘.
II. . Background. |
a. vFacts of the Crimes.
The Arizona Court of Appeals set forth_the following facts in its Memorandum

decision, which affirmed the Petitioner’s convictions and sentences on direct appeal:

A grand jury indicted Defendant in J une 2009 on one éount of conspiracy to
commit first-degree murder, and one count of criminal damage of between

A&i?e_t\&\x R |
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$2,000 and $10,000, a domestic violence offense, charges stemming from
damage to the vehicles of his ex-wife and her family and a plot to murder
them. Following a trial in 2010, a jury convicted Defendant of the charged
offenses. The trial court granted a new trial on the ground that the state had
failed, albeit inadvertently, to properly disclose to Defendant one of the
surveillance recordings of a February 13, 2009 meeting to discuss the murder
conspiracy, the so-called Hawk recording.

The trial court later denied Defendant’s motion for new trial, which raised
numerous issues relating to the four-month delay by police in impounding
the recordings of surveillance and a confrontation call, and the admission of
those and other recordings at trial. The trial court found it had no jurisdiction
to decide Defendant’s late-filed motion to vacate _Iud ent, in which
Defendant argued that the testimony before and at trial of the investigating
officers showed that they conspired to obstruct justice by deliberatel
concealing the existence of the Hawk recording. The court concluded,
however, that if it had jurisdiction over the motion to vacate judgment, it
would deny it. :

The evidence demonstrated that in 2008 Defendant hired L.N. at his cigar
business. L.N. testified that Defendant regularly complained about his wife
and was angry she refused to sign a postnu%ial agreement to accept $50,000
in the event of a divorce. L.N. also stated that Defendant told him that if he
lirill? 1ﬂxis wife “were still back in Russia, that she would be dead or they would
er.” L : I '

Defendant served his wife with divorce papers in March 2008, and directed
L.N. to move her belongings to her parents’ house. One night in October
2008, L.N. saw Defendant puncture the tires of three vehicles belonging to
his wife’s family, and &our sugar into the gas tank of one of them. The repairs
cost in excess of $2,000.

When the divorce decree ordering Defendant to pz(?l his wife approximately
$500,000 was issued in late January 2009, Defendant was “incoherent and
really uﬁset,” and told L.N. he wished his ex-wife were dead. Sometime after
that, L.N. testified, Defendant approached him and proposed a plan whereby
L.N. would hire people to force his ex-wife to sign a paper agreeing to
relinquish all money awarded in the divorce decree, and then kill her and her
familg. Defendant offered to pay L.N. $70,000 in installments, and later gave
L.N. $5,000 in cash. :

L.N. ultimately told Defendant’s ex-wife of the plot, and agreed to allow
police to hide video and audio recorders on him for a meeting L.N. arranged
with Defendant for the night of February 13, 2009. During the meeting, L.N.
told Defendant that his ex-wife had signed the documents, and she and her
family had been bound up “execution style” and had been beaten. L.N. told
Defendant he was not going to give Defendant “details of how they’re gonna
murder them,” and talked about “hit guys,” and when they would “go and
shoot them people.” Defendant gave L.N. $500 in cash to get the hit men out
of town. Defendant indicated by_,nQddin%ﬂ;_at all he wanted L.N.”s men to do
was kill the ex-wife and her family, and he would handle disposing of the hit.

.—2—
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men. During that meeting, Defendant never told L.N., “you’re scaring me,”
threatened to call police, or called him crazy.

* - In a recorded confrontation call six days later, L.N. told Defendant that his
ex-wife and her parents were dead, to which Defendant immediately asked

L.N. when he was going to return to work. Defendant did not call 9—1-1 that

night to report that he had just been told his ex-wife and her family had been

murdered. : .

When police called on Defendant at his girlfriend’s apartment early the next

morning and told him about the “murders,” and repeatedly asked him if he

knew who might have done this, Defendant never mentioned L.N. Police

arrested Defendant and served him later that day with a protection order from

his ex-wife, and told him that his ex-wife and her family were safe. At that

time, Defendant told police that he was concerned that hit men hired to

commit the murders might come looking for him.
(Doc. 14-9, Ex. DDD, at 61-64.)

b. Trial Proceedings.

On June 25, 2009, Rozenman (Petitioner) was indicted on one count of conspiracy
to c;ommit murder, a class 1 felony, and one count of criminal damage, a class 5 felony, in
Maricopa County Superior Court case number CR-2009-007039. (Doc. 13-1, Ex. A, at 1.)
On March 18, 2010, a jury found Petitioner guilty of the charged offenses. (Doc. 13-4, Ex.
M, at 19.) Petitioner then filed a motion for a new trial, which was granted because the
state failed to disclose a surveillance recording. (Doc. 14-9, Ex. DDD, at 61.) Petitioner
proceeded pro se in a second trial and the jury again convicted him of the charged offenses.
(Id.)

On January 29, 2015, Petitioner filed a direct appeal with the Arizona Court of
Appeals, and the convictions and sentences were affirmed. (Doc. 14-9, Ex. DDD, at 72.)
On August 24, 2015, the Arizona Supreme Court denied review. (Doc. 13 at 5.)

c. Petitioner’s Post-Conviction Relief Proceeding.

On August 31, 20135, Petitioner filed a pro se post-conviction relief (“PCR”) notice.
(Doc. 14-9, Ex. EEE, at 74.) On September 28, 2016, the State PCR court dismissed the

PCR proceeding because there was no colorable claim for relief under Rule 32.

(Doc. 14-11, Ex. NNN, at 114.)




O o 3 O W A~ W D

NN DN [\ T N T NG S S G T e T e e e e e T e
OO\IO\UI-Pal\)P—‘O\DOO\IO\UI-bU)Nb—‘O

Case: 2:18-cv-01789-GMS = Document 56  Filed 07/10/19 Page 4 of 24

On October 21, 2016, Petitioner filed a petition for review of his PCR claim before
the Arizona Court of Appeals. (Doc. 14-11, Ex. OO0, at 116.) The Court of Appeals
granted review, but the court found no abuse of discretion aﬁd denied relief. (Doc. 14-11,
Ex. QQQ, at 162.) On May 29, 2018, Petitioner filed a petition for review with the Arizona
Supreme Court, but he was denied review. (Doc. 13 at 7.)

d. Petitioner’s Federal Habeas Petition.

On June 8, 201‘8, Petitioner filed an Amended Petition for Writ of Habeas Corpus.
(Doc. 5.) Petitioner raises six grounds for relief in his Amended Petition: (1) non-
preservation of evidence in bad faith in violation of the Fourteenth Amendment; (2) Brady
violation due to non-disclosure of Phoenix Police procedure Operations Order 8.1; (3) “The
Law of the Case Doctrine” infringement in violation of the Fourteenth Amendment; (4)
“Compulsory Process Clause” infringement in violation of the Sixth Amendment; (5)
results of the Professional Service Bureau’s Internal Affairs Investigation in viblationof
the Fourteenth Amendment, and; (6) prosecution’-_s knowing use of perjured testimony in
violation of the Fourteenth Améndment. (Id. at 6-15.) On October 5, 2018, Respondents
filed a Response. (Doc. 13.) On January 4, 2019, Petitioner filed a Reply. (Doc. 31.)

On January 7, 2019, the Court ordered Respondents to supplément the record with
additional exhibits. (Doc. 32.) On June 10, 2019, after several extensions were granted,
Petitioner submitted a First Amended Reply. (Doc. 52.)

III.  The Petition. -

The writ of habeas corpus affords relief to persons in custody pursuant to the
judgment of a state court in violation of the Constitution, laws, or treaties of the United
States. 28 U.S.C. § § 2241 (c)(3), 2254(a). Petitions for Habeas Corpus are governed by
the Antiterrorism and Effective Death Penalty Act of 1996 (AEDPA). 28 U.S.C. § 2244,
The Petition is timely.

a. Procedural Default.

Ordinaﬁly, a federal court may not grant a petition for writ of habeas corpus unless

a petitioner has exhausted available state remedies. 28 U.S.C. § 2254(b). To exhaust state

-4 -
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remedies, a petitioner must afford the state courts the opportunity to rule upon the merits
of his federal claims by “fairly pfesenting” them to the state’s “highest” court in a
procedurally appropriate manner. Baldwin v. Reese, 541 U.S. 27, 29 (2004). (“To provide
the State with the necessary ‘opportunity,” the prisorier must ‘fairly present’ his claim in
each appropriate state court . . . thereby aletting that court to the federal nature of the
claim™). | .

A claim has been fairlypresented if the petitioner has described both the 0perative
facts and the federal légal theory on which his claim is based. See id. at 33. A “state prisoner
does not ‘fairly present’ a claim to a state court if that court must read beyond alpetition or
brief . . . that does not alert it to the presence of a federal claim in order to find materiai,
such as a lower court opinion in the case, that does so.” Id. at 31-32. Thus, “a petitioner
fairly and fully presents a claim to the state court for purposes of satisfying the exhaustion
requirement if he presents the claim: (1) to the proper forum . . . (2) through the proper
vehicle, . . . and (3) by providing the proper factual and légal basis for £he claim.”
Insyxiengmay vv. Morgan, 403 F.3d 657, 668 (9th Cir. 2005) (internal citations omitted).

The court may review the merits of an argument in the interest of judicial economy.
See Lambrix v. Singletary, 520 U.S. 518, 524-525 (1997) (explaining that the court may
bypass the procedﬁral default issue in the interest of judicial economy when the merits are
clear but the procedural default issues are not). :

b. Merits Review.

The court may not grant a writ of habeas corpus to a state prisoner on a claim
adjudicated on the merits in state court proceedings unless the state court reached a decision
which was contrary to clearly established federal law, or the state court decision was an
unreasonable application of cléarly es_tablished»feder_a‘lvlaw. See 28 U.S.C. § 2254(d); Davis
v. Ayala, 135 S. Ct. 2187, 2198-99 (2015); Musladin v. Lamarque, 555 F.3d 834, 838 (9th.
Cir. 2009). The AEDPA requires that the habeas court review the ‘flaét reasoned decision”
from the state court, “which means that when the final state court decision contains no

reasoning, we may look to the last decision from the state court that provides a reasoned

-5-
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explanation of the issue.” Murray v. Schriro, 746 F.3d 418, 441 (9th Cir. 2014) (quoting
Shackleford v. Hubbard, 234 F.3d 1072, 1079 n.2 (9th Cir. 2000)).

Clearly established Federal law for purposes of § 2254(d)(1)-includes only

- the holdings, as opposed to the dicta, of this Court’s decisions. And an

unreasonable application of those holdings must be objectively

unreasonable, not merely wrong; even clear error will not suffice. Rather, as

" a condition for obtaining habeas corpus from a federal court, a state prisoner

must show that the state court’s ruling on the claim being presented in federal

. court was so lacking in justification that there was an error well understood

and comprehended in existing law beyond any possibility for fair minded
disagreemient.” 7 T - S

White v. Woodall, 134 S. Ct. 1697, 1702 (2014) (internal citations and quotations omitted).
See also Arréndondo v. Neven, 763 F.3d 1122, 1133-34 (9th Cir. 2014).

Recognizing the duty and ability of our state-court colleagues to adjudicate
claims of constitutional wrong, AEDPA erects a formidable barrier to federal
habeas relief for prisoners whose claims have been adjudicated in state court.
AEDPA requires “a state prisoner [to] show that the state court’s ruling on
the claim being presented in federal court was so lacking in justification that *--
there was an érror . . . beyond any possibility for fair minded disagreement.”
Harrington v. Richter, [1131 S. Ct. 770, 786787, [1 (2011). “If this standard
is difficult to meet”—and it is—that is because it was meant to be.” [] 131
S. Ct., at 786. We will not lightly conclude that a State’s criminal justice
system has experienced the “extreme malfunctio[n]” for which federal
habeas relief is the remedy. Id., at , 131 S. Ct., at 786 (internal quotation
marks omitted).

Burt v. Titlow, 134 S. Ct. 10, 15-16 (2013).

.. A state court decision is contréfy to federal law if it applied a rule contradicting the. -
g_o_veming llawl as stated in United States Supreme Court opim'ons; or if it confrqn’gs_,a_set;):f
facts that is materially indistinguishable froma degi_sibﬂ of the Supr(err‘le' Court but reaches

a different result. Brown v. Payton, 544 U.S. 133, 141.(_2005)._

A state court decision involves an unreasonable application of clearly
established federal law if it correctly identifies a governing rule but applies
it to a new set of facts in a way that is objectively unreasonable, or if it

- extends, or fails to extend, a clearly established legal principle to a new set

, of facts in a way that is objectively unreasonable. :

- See McNeal v. Adams, 623 F.3d 1283, 1288 (9th Cir. 2010). The state court’s determination
of a _habeas. claim may be set aside uhq_c:r the unreasonable application prong if, under

clearly established federal law, the state court was “unreasonable in refusing to extend [a]

-6-
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governing legal principle to a context in WhiCh the principle should have controlled.”
Ramdass v. Angelone; 530 U.S. 156, 166 (2000). However, the state court’s decision is an
unreasonable application of clearly established federal law only if it can be considered
objectively unreasonable. See, 'e.g., Renicé v. Lett, 559 U.S. 766, 773 (2010). An
u\nreaisonable application of law is different from an incorrect one. See id.; Cooks v.
Newland, 395 F.3d 1077, 1080 (9th Cir. 2005). “That test is an objective one and does not
permit a court to grant relief simply because the state court might have incorrectly a_lppliéd
federai law to the facts of a certain 'case.” Adamson v. Cathel, 633 F.3d 248, 255;56 (3d
Cir. 2011). See also Howard v. Clark, 608 F.3d 563, 567-68 (9th Cir. 2010).

Factual findings of a state court are presumed to be correct and can be reversed by
a federal habeas court only when the federal court is presented with clear and éonvincing
evidence. See 28 U.S.C. § 2254(e)(1); Brumfield v. Cain, 135 S. Ct. 2269, 2277 (20155.

The “presumption of correctness is equally applicable when a state appellate court, as.

, opposed to a state trial court, makes the finding of fact.” Sumner v. Mata, 455 U.S. 591,

593 (1982). See also Phillips v. Ornoski, 673 F.3d 1168, 1202 n.13 (9th Cir. 2012).
Additionaily, the United States Supreme Court has held that, with regard to claims
adjudicated on the merits in the state coui‘ts, “review under § 2254(d)(1) is limited to the
record that was before the state court that adjudicated the ciaim on the merits.” Cullen v.
Pinholster, 131 S. Ct. 1388, 1398 (2011). See also Murray, 745 F.3d at 998. Pursuant to
section 2254(d)(2), the “unreasonable determination” clause, “a state-court’s factual
determination is not unreasonable merely because the federal habeas court would have
reached a different conclusionvin' the first instance.” Burt, 134 S. Ct. at 15 (internal
quotation marks and citation omitted) (quoted by Clark v. Arnold, 769 F.3d 71 1, 724-25
(9th Cir. 2014)). « '

If the Court determines that the state court’s decision was an objectively

unreasonable application of clearly established United States Supreme Court precedent, the

|l Court must review whether Petitioner’s constitutional rights were violated, i.e., the state’s

ultimate denial of relief, without the d_c_:férence to the state court’s decision that the AEDPA

-7-
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. cherwise requires. See Lafler, 132 S. Ct. 1389-90; Panetti v. Quarterman, 551 U.S. 930,

il 953-54 (2007)l‘.'l:""Additionaflly, the petitioner must show the error was not harmless: “For -

“reasons of finality, comity, and federalism, habeas petitioners are not entitled to habeas

& relief based on trial error unless they can establish that it resulted in ‘actﬁal prejudice.’”

" Davisv. Ayala; 135 S. Ct. 2187, 2197 (2015) (internal quotations omitted).

IV. . Ground One - Failure to Preserve Evidence.

A\l

In Ground One, Petitioner argues that there was a bad-faith failure to preserve
evidencé because (1) the police did not properly impound évide_nq; and (2) the de_tectiiye
concealed evidenée, which suggés_ted tampering Had oq:ﬁrrqd. (Doc. 5 at 6.) During the
investigation, an iﬁfo’rmant was e;quipped with séveral bddy-récording devices. when he
met with Petitioner to discuss a murder-for-hire. After that rrieeting, the detective took
custody of the recordingé but_ placed them in a locked desk rather than impounding them

- into an evidence vault. The Arizona Court of Appeals summarized these facts:

The background on these issues is as follows. The lead detective testified at
trial that he did not impound the recordings of the February 13, 2009
. ‘surveillance or thé later. confrontation call for four monihs because he
-continued his investigationruntil a'grand jury met to consider the charges —
‘morethan four months after the date of the surveillance. He stated that durin
the four months prior to impound, when the recordings were not being used,
~ he kept them secured in a locked drawer in his desk. The detective also
+ asserted that this method of handling such evidence was not uncommon, and
distinguished it from the practice of immediately impounding €vidence such
- -as drugs, guns, or money. :

(Doc. 14-9, Ex. DDD, at 64.)
Petitioner argues that the detgctive,vioiatgd internal police policies, which resulted
. in a Due Pr_.o,cesg__jiélat‘iicén. Pé’;itiorll.er“;is:q cla;nns that his Fourteenth Amendment rights
_ were violated bééause" “liad the state court éorrec’dy found that the recordings were not
preserved in bad faith, such finding would require either a dismiésal with prejudice or

isuppression of not impouhded recordings.” (Doc. 5 at 46.)

! As noted above, on November 22, 2010, Petitioner was granted a new trial because |
the prosecution failed to disclose one of the recordings from the February 13, 2009,
meeting between Petitioner and the informant:

-8-
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a Failure to Properly Impound Evidence.

Petitioner argues that police‘ policies required fhe detective to. impound the
recordings rather than- place them in a locked desk. (Id. at 33.) Petitioner asserts that
Phoenix Polié§ Department (“PPD”) ‘Opérations Order 8:1 requiréd detectives to ﬁﬂpomd
évidence at the end of a shift. (Id.) Petitionér a'ssertsvtha_xj; William Lee (a 22-year policé
officer) and Frank J, Rodgers (a 35-year PPD laboratory administrator) agreed that police

~policy required the recordings to be impounded. (/d. at 36.) Petitioner raised this claim on

direct appeal. The Arizona Court of Appeals found that:

Insofar as the record reflects. however, Defendant did not supply_any expert
ot other witness who testified that such policy was violated by the conduct
of the detectives in this case. Although both Defendant’s and the State’s
expert testified that ithey found no -evidence that anyone had altered or
tampered with the recordings, Defendant nevertheless argued in his posttrial
motion that the-only reasonable z)lcflanation for the four-month delay in

impounding the recordings was to allow the lead detective sufficient time to
tamper with them. '

To any extent that the ostensible police failure to follow Operations Order
8.1 can be construed as a failure to “preserve” the recordings for purposes of
Youngblood, Defendant has failed to persuade us that the investigating

‘Prior to trial the State disclosed a video CD that shows detectives placing 3

listening devices on Levi Nejar — two recording devices and a body wire

transmifter  concealed in a bandana. (Exhibit 14 admitted at Evidentiary

‘Hearing) The police report details that Levi Nejar was outfitted with two

. recording devices and a transmitter. Levi Nejar disclosed in an interview that.
" there were three devices. . .. '

Prior to trial, on November 18, 2009, the State provided the defense with a
CD marked Audio Video Master. The Audio. Video Master contained 3
items; (1) 3GP video file containing audio, (2) short audio clip, and (3) audio
only recording made by a receiver carried by Det. Carody, technical
surveillance detective for the Citi of Phoenix, from a signal transmitted by
body wire worn by Levi Nejar. The State did not provide the defense with a
copy of the Hawk recording marked as Exhibit 207 at trial prior to the trial
or during the trial. The State attempted to have Exhibit 207 admitted at trial
during the testimony of Det. Warner. The defense objected because Exhibit
207 had not been disclosed. Exhibit 207 was not admitted at trial and was
retafned by the Clerk of the Court for purpose of appeal.

(Doc. 13-4, Ex. O, at 105.) On April 26, 2013, Petitioner was found guilty after his
second trial. (Doc. 14-6, Ex. RR, at 189.) '

_9.
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- officers-did sq in bad faith. We accordingly find no merit in this argument.

~ The record fails to reveal any testimony to support Nefendant’s claim that
.. Operations Order 8.1 applies 1o the recordings at issue, that the 'i‘fwéstfat'rﬁg
~ officers lied in testifying that it was common practice {0 retain surveillance
recordings (rather than send them to the impound warehouse) while
investigating the offense, or that anyone tatnipered with tlie fecordings guring
the four months they were not impounded. - ' :

Rozenman, 2015 WL 404537, at *4-5.

Here, Petitioner’s claim that the police failed to follow their policies is not a

cognizable claim on habeas review. The writ of habeas corpus only affords relief to pe;séns

" in cuétody in violation of the Constitution or laws or treaties of the United States. 28 U.S.C.

§ 2254(a). Petitioner’s state-law claim is not reviewable here. See Nunmes v. Ramirez-

" Palimer, 485 F.3d 432, 443 (9th Cir. 2007) (“[I]n federal court, thereis no right to bring a
habeas peﬁtion on the basis of a violation_ of state law.”); Langford v. Day, 110 F.3d 1380,

1389 (9th Cir. 1996) (“[A petitioner] may not, however, tr.ansform_ a..state-law issue into a
-federal oﬁe merely by asserfing a violation of due process.”). P-etitioner’s:qlair'nw_ould also
not amount to a federal violation. See United S;dtes v. Matta-Ballesteros, 71F.3d 754,769
(9th Cir. 1995) (noting that “a defect in the chain of custody goeé__ to the weight, not the
admissibility, of the evidé;nce jnt'god\ic_p'd.”). ' | |
" b.  Bad Faith Tampering with Evidence. .

Petitioner argues that the detective acted in bad faith by concealing rgcorhgé,
impguridi dates, and policy _:pr'o@cdurq,s. (Doc. 5 at 25-46.) Petitioner states that his
“principal defense at trial Was that recordings were not trustworthy to 'be relied on
determination of fact” and that his ex-wife conspired with the informant to “frame the
Petitioner.” (fd. at 28.) Petitioner argues that the detéctive acted to conceal information
from Petitioner, which proves that the detective acted in bad faith to violate his rights.
(Id. at 39.) | )

* The government violates a defendaﬁt’s due process rights whent it fails to preserve

evidence in a criminal case if: (1) the evidencé ﬁﬂght be expected to play a significant role
3 0-
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in the suspect’s defeﬁse; (2) the evidence has e);cﬁl_pétgr_y 'value; 3 the,e_xéulpator_y va_l_ué |

s apparent before the evidence is destroyed; (4) the defendant is unable to obtain
.comparable evidence by other reasonably" available means; and (5) the government acted

in bad faith. United States v. Cooper, 983 F.2d 928, 931:(9th Cir. 1993); see also Arizona

V. Youngblood, 488 U.S. 51, 57-58 (1988) :;(Citing California v. Trombetta, 467 U.S. 479,
488-89 (1984) (quotations omitted)). Petitioner must alsé show that the state- court’s

determination ,o.n'this issue was not rﬂer@ly _i_nco_rrec't2 but unreasonable. Wood v. Allen, 558

- U.S. 290, 302 (2010).

As noted above, on direct appeaL the Arizona Court of Appeals found there was no
evidence of tampering of the recordings. Rozenman, 2015 WL 404537, at *4-5. On PCR

review, the trial court ruled that;

A common thread throughout his arguments herein as well as throughout the
pre-trial, trial and post-verdict proceedings was. that the failure to timely
1mpound the recor: infgs created a significant risk that the recordings could
have been altered. Defendant does not, however, address the fact that experts -
who testified_at the trial failed to find any indicia of the recordings having

been tampered with or altered.

Defendant has also raiséd what he characterized to be a “‘Youngblood Claim.”
He correctly cites the law but fails to link his claims to the evidence presented
in the case. At no time has he been able to establish bad faith on the:part of
law enforcement or the failure to preserve evidence. :

Tam: ered Evidence is éﬁ_dthei claim raised by Defendant. He asserts that he

now has a witness who ‘¢oiild cause there to be questioning of the integrity of
- ‘the recordings. Even if this court assumes that such a witness exists, the
integrity of the evidence was a crucial issue. addressed at trial. Under no
circumstances can Defenidant establish that there is a'basis for Rule 32 Relief
on this issue, particularly but not exclusively under any notion of newly
discovered evidence. :
(Doc. 14-11, Ex. NNN, at 113.) _
~ On PCR review, the Arizona Court of Appeals granted review on the issue but
denied relief. Rozenman, 2017 WL 6047727, at *1; (doc. 14-11, Ex. QQQ, at 162).

' :H_C'E(‘?,. even if Petitioner could prove bad faith on the part of the prosecution or law
enforcement, he presents no evidence that evidence was_destroyed. Petitioner argues he
can pfove his claim because the ‘delecti\'fé étfenipted to conceal PPD tules (doc. 5 at 39),
tl%eldet_gqtivg did not affirma;iyely state in a pretrial interview when the fe;:ordings were

11 - )
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“impounded” (id. at 40), and the iiripound logs suggest the recordings were impounded

éa:lié} than they wéré_ (id. at 41). He submits the detective lied about how many recordings

existed in the case. (Id. at '42—43.)2 But Petitioner presents no evidence that recordings were

- testified that there was no evidence of tampering related to the Hawk recording. (Id. at 29.)

- He states that both the prosecution and defense expert witnesses agreed that there were

“anomalies” in the recordings but those could have beéri merely from the “copying

‘process.” (Id. at 30.) He states that the defense expert testified that tape recordings “are
) uniquely susceptible to manipulation and alteration.” (Id. at 31.) In his First Amended
Reply; Pétiﬁone_r argues that he did not have original recordmgs to demonstrate tampering

‘occurred, but Petitione;c again does not présett E;vid_eﬁc;e" of ‘tiémpermg, {(Doo. 52 at 40-60.) .

Both the Svtat_é“'"s.' and Pétifioner’s fB’fénsio experts testified that there was no evidence of

tampering in rgaspect to the recordin_gs. (Doc. 13-7, Ex. U, at 24; Doc. 14-3, Ex. KK,

at22-23.) Petitioner presents no actual evidence of tampering here. Also, after all the

recordings had been heard by the jury in the second trial, Petitioner was again found guilty.‘ A

Petitioner cannot demonstrate that evidence was destroyed in his case. Petitioner fails to
establish that the state court’s rulings on this issue were urireasonable.
V.  Ground Two — Brady Violation for withholding Order 8.1.

In Ground Two, Petitioner argues a Brady violation based upon a non-disclosure of

Phoenix Police Procedure for Preservation of Evidence, Operatioﬁs Order 8.1.3 (Doc. 5

.2 Regarding concealment, Petitioner also argues that the detective attempted to hide
the Hawk recording. (Doc. 5 at 43-44.) The Court notes Petitioner does not exg1 ain why, if
the Hawk exhibit was tampered with and helpful to the prosecution, would the detective

£ 1
lie about its existence? He does not explain why a detective would conceal a recording but
disclose it to the prosecutor and allow 1t to be marked as a wrial exhibit. Because Petitioner

3 Order 8.1 in the Phoenix Poiice bépartment’s mahual, Wthh [Petitibner] claims

obligated [the detective] to transfer the recordings to the “impound warehouse” on the day
they were recorded: . R

1. RESPONSIBILITY FOR PROPERTY

212 -

7. fails to provide proof that any evidence was destroyed, the Court does not need to resolve
. these questions ‘ : . C

R
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-at’7.) Petitioner argliés_ that “[t]he 'p'.r’o'secu;cion distorted ‘facf-'f;indmg prdc‘ess by suppres's-ing"
the rules {and] jurors relied on testimonies of the detec;tives without knowing that they had
been lied f,o.” (Id. at 62.) P'etitione'ra_ argues thét Order 8.1 i'mpeaches the dé’tectiVe’s |
testimony regarding police irhpoundiﬁg procedure. (Id. at: 7.) .Tol establish a Brady
yiolétiq__n_, the defendant must establish that (1) the suppressed evidence was favorable to
the accused, (2) the evidence musthave been suppressed by the government éithefz'willfully
or iﬁ?&ve?rtently, and (3) the evidence must b};_material to the guilt or innocence:" of the
victim. Unites States v. Jernigan, 492 F;3d 1050, 1053 (9th Cir. 2007). ..
.- The Arizona Court of Appeals held the following:

The record fails to reveal any testimony to support Defendant’s claim that -
Operations Order 8.1 applies to we recordings .at issue, that the investi%ating
officers lied in testifying that it was common practice to retain surveillance
recordings (rather than send them to -the impound watehouse) while
investigating the offense, or that anyone tampered with the recordings during
the four months they were not impounded. Under these circumstances, we
are not persuaded that Operations Order 8.1 was evidence material to his
guilt, as required to establisha Brady violation.

(Doc. 14-9, Ex. DDD, at 66.) On PCR review, the trial court found no Brady_'yiolafion, and
the Court of Appeals on PCR review affirmed the c‘lecisién. (Doc. 14-11, Ex. NNN, at 114,
Doc. 14-11, Bx. QQQ, at 162.) | S |

’ Here, Order 8.1 was not s-uppressed...becaﬁse the Phoenix Police Department’s
Mamivél is publicly available. Milke v. Ryan, 711 F.3d 998, 1617418 (9fh Cir. 2013) (finding
that if the .de_fendant Acan find the Brady. ihformati_oni.on his or her own with reasonable

diligence that the State’s non-disclosure is not suppression).

A. Employees will be responsible fo-rv the disposition of an ,propérty
coming into their possessgon during the course of their shig;. o

‘B.All préperty- will be impounded prior to the end of shift, with the
- following exceptions :

1. When authorized by a super{/isor. e

2. Imiounding of cash, jewelry, items of value, drugs, and drug
paraphernalia will not be delayed. -

(Doc. 13 at 26.)

-13 -
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~Any non-&isélosuré of Or-dér 8.1 is also nbt'i)_rejlidicial be‘CaI?ISé jthe.“co,urt _foi;nd\the;‘*_
tapes were no_t__al_itqr\e;d, which means that the existence of Order 8.1 was not matenal to thé' |
guilt or irniocencg of the Pétitidner. (Dbc. 14-6, Ex. RR, at189; Doc. :1-4-9,‘ Ex. DDD, at

67.). Finally, ,Ordér"S_.i is "._nof’ _{exg:ulpatory_bg:c.@i}‘s‘ei _the, Police Deparnnent’s internal 1

 procedufe is not.evidence that incriminated Petitiongr. And, any impeachment concerned

the fduermbntﬁ delay in hnpoUndipg.:ﬂie -.tap'é'é,i ‘which the 'se'c'o.ndi jury heard befbr’é finding

‘Pe_fitionér guilty. {]:3‘6'0..'31479, E_x."DDD, at 65) Pﬁtitiéﬁér fails to'proveithe'Staté.'dOur't-’s

ruling was clearly unreasonable. See 28 U.S.C. § 2254 (d)(2); Wood v. Allen, 558 U.S. 290,
o010, B o
VL.  Ground Three — Erroneous Admission of Testimohy,
In Ground Three, Petitioner argues that he was_'.prejudiced when a witness was

permitted to quote from a ruling made by the judge‘ affer the first jury trial. (Doc. 5 at 8.)

a. Facfual _Backgi‘ound. |

As noted above, the prosecution failed to disclose the Hawk recording, which was
one of the surveillance récofdings-. 6f the February 13, 2009 meeting to discuss the murder
conspiracy. The prose_:éution marked the recording as a trial exhibit, but it was not
introdﬁced'during the first trial. After the first_ trial, the court held a hearing.* The court
found the Hawk recording was not new@y d‘iscover_ed. because the detectives had
documented its existenée and discussed it.? But the court found there was a Brady violatioh
because the prosecution did not disclose a copy of the Hawk recofdiﬁg and “there is a

reasonable possibility of a different result at trial and the unavailability of the Hawk

_ “*Inits order granting a new trial, the court stated that it “took defendant’s Motion
to Vacate Judgment under advisement after evidentiary hearing. The Court has considered
the pleadings submitted by both the Defendant and the State, the argument of the parties,

. ancll Otge) testimony and exhibits introduced in the evidentiary hearing.” (Doc. 13-4, Ex. O,
- at . : o '

- 5 The court found that in “this case, the Hawk CD waé disclosed in Supplement 20 '
of the Phoenix Police Departmental Report. Defense counsel saw the Hawk CD in the

- Phoenix Police Department Property Management Bureau on January 7, 2010 and did not

request or obtain a co%y of the Hawk CD theén. Defense counsel was aware of the- Hawk
) to it in his pretrial interviews with Detectives Carmody and
Id. at 108.) . - . : :

k)

-14 -
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 recording undermines the Court’s confidgnce in the outcome of the trial.” (Id. at 110.) Thé

court also ruled: “The ‘C’our?t‘ does not find that [the deteéﬁves] cleﬁbeiately attgmpte,d_'to
conceal x;ivid'e‘nce', but iriste_ad- fmds that any lack of disclosure wés,__,ir_;aichir_tqrﬁ_ 7 (Jd.)

. Du‘,ring..lt'he second trial, Petitioner agrees he “attempted t'o: impeach Det. Warner on

~ the basis of him intentionally suppressing the HAWK recording” prior to the first trial. (/d.

at8.) During_ cross-examination, Petitioner asked thé detective “isn’tit true. .. that at some
point throughout these proceedings you suppressed thé Hawk recording so that defense
cannot ascertain for sure what exactly it says?” (Doc. 13414, Ex. DD, at73.) The proéécutor
objected to the question, and the objeétion was overruled. (Id.) Shortly after, Petitioner
repeated his question by asking: “Did you suppress the third recording throughout these
proceédings at some point? Now we have it. Did you suppress it at some point?” (Id.at74.)
The detective answered: “No, I did not and I have a court entry from a judge in a previous

matter. . . .” (fd.. at 74.) The judge had the parties approach and the following discussion . |

~ occurred:

THE COURT: “You can’t make the suggestion and not — use it as both a
sword and a shield. I think that question not onlfl opened the door, it opened
ow

' the State to spend time

the whole building. Now, I’'m not’ goin%uf_g L tim
questioning it, but after you’ve accused him of intentionally suppressing it,

what you said, isn’t it true you suppressed that, then he has the right to say
no, not only didn’t I, but another judge found that I didn’t. Now, and you
knew that would be his answer. o

Mr. ROZENMAN: Yeah.

THE COURT: And there were other ways to go about this, but you asked

him that question and this door has been opened, so I’'m going to let him
answer. . '

THE COURT: Sir, you can finish your answer.

THE WITNESS: There was a previous - in a previous hearing the judge .
stated, and I quote, “The second” -- “the second is that the defense exercised

due diligence, the Hawk CD was disclosed in supplement 20 of Phoenix

Police Department report.” So it was disclosed. It was disclosed in

supplement 20 of the original report. ' :

(Id. at 75-76.)
b.  Procedural Default.
-15--
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.1 Respondents argue that Ground Three is procedurally defaulted because it was not
2| fairly presented as a federal constitutional claim in state proceedings.} (Doc. 13 at 15.)
3| Petitioner presents :eeveral claims in Ground Three.
4 _ 1. . | Allowing a Witness to Quote a Prior Judicial lRuling.‘
5 : ‘Petitione% argues the judge in the second trial erred by allowing a witness to quote
6 | from rulmg ﬁlade by a _]udge ffem the first trial': (Do_'c; 5A at8.) He és,serts that this prevented
7\ him from impe-eiehi_ng :.tllle deteetives’ reliability when handling recordings. (Id.) In his
8|l direct appeal, Petiti_Oner argued that the de_cfsi_on to aliow the detective to quote a p\ri_'or:
9\ ruling “pre_Veﬁted impeaéhihént [b_n fh_e detective] on'_th-at Very. same issue. Sl-lch'r.uling is
10| clearly erroneous. . . .7 (Doc: 14-9, Ex. CCC, at 30.) He argued .thé.lt “Defendant v§a$
11| prejudiced by"DW re'éd}ng erroneous ruling to the Jury aﬁd did not receive a fair trial in
12} violation of the XIV Amendrﬁent of the US Constitution and Art. 2 Sec 4 of Arizona
13| Constitution.” (Id. at 31:)%Liberally cons"gruing Petitioner’s claim, he argues that the judge
14| inthe second triat erfed by aliowingj the witness to read frem‘t'he fi;st judge’s ruling. This
15| s the argument that was cieniea By ﬁ;é Arizena Court of Appeals. He raised that as a federal
16 c-laim,' and renews thet claim here when he argues that he was prevented from impeaching
17 ..the detective because the second judge adepted the decision of the prior judge. This claim
| 18| is not procedurally defaulted and will be reviewed below.
19] 2. “Law of the Case” and Denial of a Hearing.
'- 20 Petitioner presents other arguments in Ground Three that are unexhausted and
~procedurally defaulted. Petitioner argues that the trial judge improperly allowed the
) 22 detective to refer to a court ruling during testimony without allowing him to contest that
\ 23 " ruling. (Doc. 5 at 8.) He asserts this violates the “law of the case” dpctrine. (Id. at 8, 69-
2)4 | 71.) After the first trial, the court granted a new trial because the Hawk recording had not
25 '
- '_26 6 In Ground Three, Petiﬁoner agrees that “[t]his ground was titled ‘Obstruction of -
o7 | Justice and Erroneous Ruling by Judge Hoffman’ on direct appeal in both courts. . .
However, the law of the case doctrine 1s more appropriate considering the issue at hand.
28 (Doc. 5 at 8.) The Court has reviewed that section o etitioner’s direct appeal based upon
his assertion that his claim in Ground Three derives from that argument.
-16 -
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been disclosed to the Petitioner prior to trial. (Doc. 13-4, Ex. O, at 108 ) The court also.

) found that the detectlves did not 1ntent1onally conceal the exrstence of the Hawk recordmg

(Id ) Petltloner argues “there never was a hearlng, arguments or discussion on whether or
not such suppress1on was mtentlonal or inadvertent.” (Doc 5 at 8.) Petitioner argues that o

he should have been allowed to argue: agamst that prior ruhng in the second trral instead of |

~ the court adoptmg the rulmg as the “law of the case * (Id. at &, 7()_71) Pet1tloner alleges |

- that his prior tr1a1 counsel would have test1f1ed that counsel was rmsled by the detectwes Bt

regarding the ex1stence of the Hawk recordmg (Id ) Petitioner also argues that “[b]ecause

~ the state court made the law of the case f1nd1ngs w1thout holdmg a hearing on the merrts of |

the fmdmg” that decision V1olates clearly established federal law (Doc.5at71.)
Petrtloner did not present these arguments nrﬂrrstate—comts He d1d not argue on |

dlrect appeal that he was denied a hearing to contest whether “ suppressron was intentional . |

or madvertent » (Id. at- 8.) Petrtroner did not prev1ously submit a “law of the case”
. argument Petltloner now cites to several “law of the case” decisions, but he never argued
“these in the Arizona courts. The Court is mindful of its duty to hberally construe

' Petltroner s claims, but Petitioner’s remaining claims in Ground Three are unexhausted and

-procedurally defaulted. Petitioner presents no cause and prejudice to excuse the default.
In his'First Amended Reply, Petitioner argues that he submitted the “law of the case”
claim when he previously argued that the trial court imProp'erly allowed the witness to
quote from' the prior judge’s ruling. (Doc. 52 at 28.) But these are two 'Very distinct
arguments Whether the Petitioner “opened the door” to: allow the witness to quote from a -

prior ruling is si ignificantly different from assertmg that Petltloner did not have the right to

contest a prior rulmg as “law’ of the case.’
e Merits.

The dec1s1on of the Arlzona Court of Appeals regardmg openmg the door was
not clearly unreasonable Durmg the second tr1a1 Petitioner agrees he “attempted to
nnpeach Del. Wamer on the basrs of him mtcntronally suppressing the HAWK recordmg
prior to the first trial. (Doc 5 at 8. ) The trial court found Petitioner opened the door to
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allowing the witness to testify that the court found he had not “suppressed” the Hawk
recording. Regarding this claim, the Arizona Court of Appeals held:

[Wle find no error in the trial court’s determination that Defendant had

o (})f)ened the door to the detective’s recitation of a court’s prior findinlf that the -

: awk recording had been disclosed, by asking the detective if he had
suppressed the recording. . . . :

(Doc. 14-9, Ex. DDD, at 69.) ,

‘The decision to allow testimony from a"witness is afforded wide discretion. See

' United States v. Gilley, 836 F.2d 1206, 1213 (9th Cir. 1988) (“A trial court has great

latitude in the admissibility of evidence.”). A court may permit additional testimony when .
one party has opened the door to anew issue. See United States v. Osazuwa_,i564 F.3d 1169,
1175-76 (9th Cir. 2009) (if a party “opens the door by introducing potentially misllaading
testimony,” the opposing party “may introduce evidence on the Sarhe issue to rebut any
false impression that might have resulted frdin the earlier admission” (citations and internal
quotation marks omitted)); Unitéd States v. Mendoza-Prado, 314 F.3d 1099, 1105 (9th Cir.
2002) (finding the “government may introduce otherwise inadmissible evidence when the
defendant ‘opens the door’ by introducing potentially misieading testimony.”) (citatidn
omitted). Petitioner knew the first trial judge ruled the detective had not suppressed
evidence. The Arizona Court of Appeals was not clearly unreasonable when it determined
Petitionér had opéned the door to testimony regarding whether the witness had
“suppressed” evidence in the cése. _ | - B
VII. Ground Four —'Comp'ulsory Proéess. _

In Ground Four, Petitioner argues that the trial judge improperly prevented his
attorney from the first trial from being a trial witness in the second trial. (Doc. 5 at 9.) He
argues that the Arizona Court of Appeals was clearly unreasonable when it affirmed the
trial court’s preclusion of his ex-attorney as a witness. (Id. at 89-92.) In the first .trial, the
prosecutor marked the Hawk recording as a trial exhibit, but the Hawk recording had not
in fact been disclosed. Petitioner alleges his attorney had been told by detectives thét there .

were only two recordings, and he was led to believe that he was in possession of the Hawk

~18-




W o0 1 & vt A~ W N

',_a,_..._,.._../,_l',_l,_.,_.,_l,_.
EREENERVIIRES I a2 @ b = O

Case: 2:18-cv-01789-GMS Document 56  Filed 07/10/19 Page 19 of 24

recording. (Id. at 9.) Instead, the defense had two other recordings that were of lesser
quality. The judge in the first trial determined that the recording was withheld
inad-vertently.‘ (Doc. 13-4, Ex. O, at 105, 111.) During the second trial, Petitioner
(proceeding pro se) atterﬁpted to call his ex-aftomey as a witness to establish that the-Hawk

recording was concealed purposefully. (Doc. 5 at 84-85.) The trial court ruled. that the

- potential of confusing the jury would outweigh the value of his testimony and the Arizona. -|

Court of Appeals affirmed that ruling. (Doc. 14-9, Ex. DDD, at 11-12.)
a. Procedural Default. |
‘Respondent argues that Ground Four is procedurally cfefauited because it Wa‘s'not
féirly presented as a federal cdnstitutional claim at the State level. (Doc. 13 at 15.) In his
First Amended Reply, Petitioner argues his claim was raised in the state courts. (Doc. 52
at 30.) The Court agrees witﬁ Petitioner. On' direct appeal, Petitioner argued that “the
defendant’s right to present his defense was Violated as gﬁa’ranteed under the [Sixth]
Amendment[.]” (Doc.14-9, Ex. QCC, at 46.) Here, Petitioner raises the same claim.
(Doc. 5 at 9.) Therefore, Ground Four is not pfécedurally defaulted.
b.  Merits. o o
On direct Appeal? Petitioner argued that his prior attorney (Ulises Ferragut) would
have tes‘ﬁfiéd that ﬁie attoméy_ was misled j“on how many recordings e'xi§ted‘and that he
was led t_d bglieVé that HAWK was a recording defense already had.” (Doc. 14-9, Ex. CCC,
_at 45.) He argued that had “defendént been able to establish the above eiicited facts thrdugh
‘testimony of attorney Ferragut a reasonable juror would not have confidence in credibility A
of (the deteptive) and the recordings in his possessibn.” (Id. at 46.)
The Court of Appeals held that the following:

The trial court allowed Defendant considerable leeway in_questioning -the
~ investigating officers, including the lead detective, on whether they had

dintentionally misled Defendant as to the existence of the Hawk recording or
+ ‘had suppressed it. '

[W]e find no error in the trial court’s préclusion testimony from Defendant’s
* former counsel to establish that the attorney believed the lead detective had

-19 -
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misled h1m as to the exrstence of the Hawk recording, on the grounds the -
otential to confuse the jury would far outweigh any probative value of this
estimony. The court did not preclude Defendant from ar afum g in closing any -

_reasonable inferences from the evidence, and specifically did not preclude

o him from arguing that the mvest1gat1ng dstectives obstructed Justlce or that
-they suppressed the evrdence _

o _
‘(Doc 14-9, Ex DDD at 11-12 (internal citations omitted).)

The Constltutlon guarantees a crrmmal defendant a meaningful opportunity to
present relevant ev1dence in defense at trial. See Taylor v. Illinois, 484 U.S. 400, 408
(1988). This const1tut1onal right ‘may, in appropriate cases, bow to accommodate other
legltlmate mterests lnthe crrmmal trral process.”” Rock v. Arkansas 107 S. Ct. 2704, 2711
( 1987) (citation ormtted) “[A]ny number of familiar and unquest1onably constitutional

ev1dent1ary rules authorlze the exclusmn of relevant ev1dence ” Montana v. Ege IHoff, 116

S. Ct. 2013, 2017 (1996) (plurality oplmon) Judges are afforded “w1de latitude™ to exclude

' cvrdcncc that is repet1t1ve[ 1. only marginally relevant[ 1” or poses an nindue nsk of

: “harassment prejudlce [or] confusion of the issues.” Delaware v. 'Van Arsdall, 475 U S.
673 679 (1986) In considering Whether the exclusion of evrdence violates due process, a
court cons1ders “the probatwe value of the ev1dence on the central 1ssue[ 1” Miller v.

Stagner 757 F.2d 988, 994 (9thLC1r 1985)

The Arizona Court of Appeals was not clearly unreasonable ‘when it found the |

preclusmn of Petitioner’s prior attorney asa Wltness was justified under Rule 403. Whether _ |
Pet1t1oner s attorney believed he was decerved by the detectives was only margmally
relevant compared to amount of confus1on 1t Would have created The subJectwe opinion
of Petltloner S prror attorney on the s1de issue of concealment of recordings would have j
added httle to the jury’s understandmg of the central issges. The court permltted Petitioner
\ con51derable leeway in questromng the mvestlgatmg offrcers including the lead detective, |
on. Whether they had mtentlonally misled Defendant .’ (Doc. 14-9, Ex. DDD, at 11.)
Petltrone_r s, clgim fails. See United States v. Olano, 62 F.3d 1l80, 1204 (9th Cir.1995)
(“[T]rial courts have 'ver_y broad disCretion in applying 'Rule_l 403L.]7); Unt'ted States v. Ness,

" 665 F.2d248,250 (8th Cir. 1981) (affirming preclusion of defendant’s witnesses regarding

-20-
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defendant’s intent because the “danger here is that the jury could easily accord too much

weight to the pronouncement of a lay witness unfamrhar with the standards erected by the

cnmmal law™).

VII. Ground Five— Motion for Discovery Regardmg Order 8.1.

Petitioner submits that Ground Five “is-listed as a ground [but] it should be
construed as a motion for disCovery.”_(Dcc. 5 at 14.) Petitioner argues that three detectives .
were investigated by the Professional Service Bureau of the Phoenix Police Department
regarding “their role- in concealing Order 8.1” (Id.) Petitioner requests. the Court obtain the
personnel fﬂes.and review them for “any undisclosedBrady material.” (Id.)

‘Rule 6(a) of dre Rules Governing § 2254 Cases provides that “[a] judge may, for
good cause, authorize a party to conduct discovery under the Federal Rules of Civil
Procedu’re[.]” Discovery may be permitted “where specific allegations before the court
show reason to believe that the petitioner may, if the facts are fully developed, be able to
demonstrate thathe is . . . entitled to relief, it is the duty of the court to provide the necessary
facilities and procedures for an adequate inquiry.” Harris v. Nelson, 394 U.S. 286 (1969). -'

Here, Petitioner f'ails-to demonstrate that he would be _entrded to habeas relief fcr a

violation' of Order 8.1. As discussed_in Ground ,vazo, a violation of Order 8.1 isnot a

* cognizable habeas claim. Petitioner is not entitled to further discovery on a claim for which

he cannot be granted relief. In his First Amended Reply, Petitioner argues that he presents
a “due process claim under the XIV Amendment,” which makes his claim cognizable.

(Doc. 52 at 23.) Petitioner cannot convert a state claim under “Order 8.17 to a cq'gniza'ble

claim by asserting a denial of due process. See, e.g., Langford v. Day, 110 F.3d 1380, 1389

(9th Cir. 1997) (stating that a petitioner “may not . . . transform a state-law issue into a
federal one merely by asserting a Vrolatlon of due process”). |
IX. Ground Six — Use of PerJured Testlmony Regarding Order 8.1.

Petitioner argues that.the prosecutor. knowmglv presented perjured teqnmnny from
the “lead detective” that some people “are exempt from impounding” evidence. (Doc. 5
at 15.) The detective testified that investi gating detectives do not need to impound evidence,

-21-
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1 - during’ an open 1nvest1gat10n and that they can share the ev1dence with the county
20 _‘-attorne‘:_?. (Doc 13- 11 Ex. Z at'157- 159 ) Petltloner argues that Order 8. 1 “requlres the-}:,.,..,M
-3 : detectrves to unpouniallevrdence pnor to theendof shrft” and ehc1t1ng contrary testrmony.
4 resulted ina due process Vrolatron (Doc 5 at 95 ) Pet1t1oner Tenews this cla1m in his First -‘
5| Amended Reply. (Doc. 52 at 77-86)) | |
.6 A V101at10n of a defendant 8 rlghts occurs if the government knowrngly uses, false
| 7 ~ evidence in’ obtammg a convrctron nglzo V. Umted States 405 U.S. 150, 153-54 (19:71)
8 Due process is v1olated even when the knowmg use. of false testlmony appl1es only to a
9 _ Wltness s credrblhty Napue v. Illmozs 360, U.S. 264 269: (1959) See also Jackson v, _
10 it Brown 513 F.3d 1057 1071- 72 (9th C1r 2008) (holdmg that a cla1m will succeed when
114 (1) the testrmony (or ev1dence) was actually false, (2) the prosecution knew or should
12| have known that the test1mony was actually false and (3) the false testlmony was
13 rnatenal”) A
14 | The Arizona Court of Appeals found the followmg A
15 Defendant contends that thc prosecutor must have known that the lead
16 Sféeé’é”u&y iommey ok allowed o have eyidance durig he cours of on
17 Was pesursd, ?iif%fi%%?ﬁffeﬁd’i?oi‘é%%°é§ef‘iéc%lﬁdd\’i‘v?a?caérgiifgl?lﬂi’%
13 ‘fundamental error on this basis. :
19 -(Doc. 149 Ex. DDD, at72) _
iO : Here Petrtloner fa.1ls 1o demonstrate that th1s decision- was clearly unreasonable .
51 Petttloner argues that Order 8.1 apphed to the tapes in'his case, but the Arrzona Court of
- 2 2 I Appeals found. otherw1se Petltroner presents o new emdencre, o ,support his. clann Mere; _
Sl mQQnsrstenc,res ‘3 teglimony do. rrot est’ab‘hsh a Napue vrolatlon See. United St tates v. Zuno-
8 Arce, 44'”F.3"'d“14‘l.20, 1423 (9th Cir. 1995) (“Discrepancies in the testimony about the details
25 :[of certain events] could as easily ﬂow'from' errors in recollectlon as from lies.”); Uuited A.
i i \State‘s v. Croft, 124 F.3d 1109, 1119 (9th Cir. 1997) (“The fact that a witness may have
5 27 A‘rnade‘ an earlier inconsistent statement, or that other witnesses have conflicting
8 tecollections ,or'events», does not establish that the testimony offered at trial was false.”).
-22-
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Also Petmoner farls to Sestabhsh that testlrnony regardrng .rder 8 1 had a-

iszcase, A “convrchon obtamed by the knewrng use of perJured |

4 :}asrde i there-ls any reasonable hkehhood that the’ false testlmony

i fcould have affected the Jury § verdlct » Umted States V. Bagley, 473 U. S 667 680 n. 9.
(1985) But the Anzona courts found there was no evrdence that the recordmgs had been"_
altered On PCR revrew the court found that Petrtloner fa11ed to. address “that experts who

N testrfred at e trral farled to flnd any. mdrcra of the recordmgs havmg been tampered Wrth _

or altered ”? (Doc 14 11 Ex NNN at 113. ) The Arrzona Court of Appeals found that the_ »

record farls to reveal any testrmcny o, support«Eefendant s clarm that Oper atrons .rder :

there was false testrmony regardm g, 1mpoundmg these. tapes, Petltloner farls to demonstrate

it could. have affected hlS verdrct when there st no ev1dence the recordmgs Were altered

X Conclusmn

The record‘ is suffic.iently developed and the Court does not find that an evidentiary |

hearing is necessary for resolution of this matter. See Rhoades v. Henry, 638 F.3d 1027,

. 1041 (9th C1r 2011) Based on the above analysrs the Court finds that Petltloner S clarms

_are trnrely, but procedurally ‘defaulted or meritless. The Court wrll therefore recommend
20|
ol

that the Amended Petition for Wrrt of Habeas Corpus (doc 5) be demed and. drsrmssed :

_4w1th preJudrce -

_ IT IS THEREFORE RECOMMENDED that the Amended Petrtlon for Wr1t of

It Habeas Corpus pursuant to’ 28 U.S. C § 2254 (doc 5) be DENIED and DISMISSED
| | WITH PREJUDICE.
-1

IT IS FURTHER RECOMlVIENDED that a Certificate of Appealability and leave

- to proceed in forma pauperzs on appeal be DENIED because the dismissal of the Petition

- 1s Justrfred by a plaln procedural bar and reasonable JUIlStS ‘would_not frnd the ruling
28]

‘-fdebatable and because Petrtroner has not made a substantlal showmg of the demal of a

',_23_,
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“constltutronaln

Thrs recommendatlon is not an order that is 1mmed1ate1y appealable to the Nmth

, C1rcu1t Court of Appeals Any notrce of appeal pursuant to Rule 4(a)(1) Federal Rules of )
: Appellate Procedure should pot be- ﬁled until entry of the d1str1ct court’s Judgment The :

i partres shall have 14 days from. the idate Af° servrce of A copy of thrs Report and

"’A":‘eetrons wrth the Court See 28

‘;U S C § 636(b)(1) Fed—R C1v P 6(a), 6(b) and 72m,T:_ ereafte:r “the partres have 14 days
_wrthm wh1ch to ﬁle a response to the ob_]ecuons : ’

Farlure to . tlmely file.. obJectrons to the Magrstrate Judge s Report and _' ‘
: Recommendatlon may result in the acceptance of the Report and Recommendation by. the

. drstnct court w1thout further rev1ew See United States v. Reyna-Tapia, 328 F.3d 1114

- 1121 (9th C1r 2003). Failure to tlmely ﬁle ob]ectlons to any factual determmatrons of the

Magrstrate Judge will be: consldered a warver of a party’s right to appellate review of the
‘fmdmgs of fact i 1n an order of Judgment entered pursuant to-the Magistrate J udge s Report
.and Recommendation. See Fed R. Civ: P. 7.
4 Dated this 9th day of July, 2019: o
JE5n

Honédrable John Z. Boyle - - -
United States Magistrate Judge
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COURT ADMIN-CRIMINAL-PCR

PCR RULING

"This court is tasked with-determining whether Pefendant-has presented a colorable claim

ik 5

—in orde‘rTo—«se'ek—Rul‘e—3:2—Reli—ef

__This-court-has-extensive-knowledge of this matter, having
presided over the lengthy trial as well as significant post-verdict proceedings.” '

Presently, there are a number of pleadings that are part of this court’s consideration.’ The

. list includes the following:

e _Defendant’s Petition For Rule 32 Pro Se Evidentiary Hearing Requested (filed on '
December 7, 2015) : ,

! There are a number of court rulings and other filings that are not listed, which have either been reviewed by
this Court or were previously addressed by Judge Viola prior to this matter being assigned to this division for
ruling. To ensure a complete review of the record, this court has also reviewed pleadings that were filed in
advance of Defendant’s Pro Se Petition.
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e Defendant’s Request For Funds (ﬁled on December 21, 2015)
e Defendant’s Motion To Verify That A New Pro Se Petition For Rule 32 Was Received
By Court (filed on December 24, 2015) -
. e Letters from James ‘Logan to Defendant (ﬁled on December 30, 2015 and January 14,
2016)
e Petition For Rule 32 Pro Se Evidentiary Hearing Requested (filed on J anuary 15,2016)
e Supplement To Petition For Rule 32 Pro Se Filed on Dec 7, 2015 (filed on January 19,
2016)
e ‘'Notice of Filing of Petitioner’s Supplernental Affidavit (filed by Attorney Mark Heath on
March 16, 2016)
e Defendant's Affidavit Supportlnc Petition For Post Conviction Rehef (flled on Aprl 8§,
2016)
e Defendant’s Motion To Attach Original Afﬁdav1t To Petmon For Rule 32 Rehef (f11ed on
April 8, 2016).
e Defendant’s Motion To Cornpel Evidence, Trial Exhibit 109 (filed on April 8, 2016) -
= State’s Response to Petitioner's Motion To Compel Personnel Files (filed on April 15,
2016)
e “State’s Response to Pet1t1oner s Motion To Compel Evidence (filed on April 15, 2016)
e State’s Response to Defendant’s Petition For Rule 32 Relief (filed on May 2, 2016)
e Defendant’s Reply To State's Response to Petitioner’s Motion To Compel EVJdence
(filed on May 5, 2016)
e Defendant’s Reply To State’s Response to Defendant’s Petition For Rule. 32 Relief (filed
on May 26, 2016) :
e State’s Motion To Strike (filed on Jun 3, 2016)
e Defendant’s Motion To Supplement Petition For Rule 32 (filed on June 17, 2016). which
- . was granted by this Court in-a-minute entry dated Jul uly 7, 2016.
e Defendant’s Supplement To Petition For Rule 32 (which appears to have been filed on
" both July 14, 2016 and July 21, 2016).
e Defendant’s Motion To Compel .(filed concurrent with the Supplement on July 21, Ql 6)
» State’s Response To Defendant’s Motion To Compel (filed on July 29, 2016)e
e Defendant’s Reply To State’s Response to Defendant’s Motion To Compel (filed on-

August 8, 2016)

‘This case commenced following Defendant’s arrest in 2009 on the charge of conspiracy
to commit murder. A 2010 conviction for this offense was vacated by the Hon. Kristen Hoffman
after finding actual or potential irregularities in the trial proceedings. A second trial was

‘conducted by this court in 2013, following which Defendant was again conv1cted It is from that

proceedmo that Defendant now seeks his Rule 32 Relief.
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At trial, Defendant raised a number of issues relating to recordings that were admitted
into evidence. He brings his claim under Rule 32.1(e) and asserts that there 1s newly discovered ‘
evidence relating to the efficacy of the impounding of those recordings. Within that claim,
Defendant maintains that there wére Brady violations. Additionally, he raises 1s<ue< regarding

‘the failure to provide a Willits Instruction.

A common thread throughout his arguments herein as well as throu ghout the pre-trial.

trial and post-verdict proceedings was that the failure to timely impound the recordlncrs created a
significant risk that the recordings could have been altered. Defendant does not, however.
address the fact that experts who testified at the trial failed to find any indicia of the recordings
having been tampered with or altered. ' ' '

Defendant has also raised what he characterized to be a “Youngblood Claim.” He
correctly cites the law but fails to link his. claims to the evidence presented in the case. Atno
time has he been able to estabhsh bad faith on rhe part of law enforcement or the failure to
preserve evidence. N

Tampered Evidence is another claim raised by Defendant. He asserts that he now hasa
witness who could cause there to be questioning of the integrity of the recordings. Even if this
court assumes that such a witness exists, the integrity. of the evidence was a crucial issue
addressed at trial. Under no circumstances can Defendant establish that there is a basis for Rule
32 Relief on this issue, particularly but not excluswely under any notion of newly discovered:
evidence.

Defendant elected to self-represent at the second trial. While Defendant was questioned

by this court as to the wisdom of that decision at that time, he elected to proceed in that fashion.

TN et Lln Tanlr ~ o v
Despite his lack of legal training; Defendant put forth-arobust defense, and wag given great

latitude by this court in developmo issues, mcludmcy many relating to the integrity of the

“recordings. He has cited alleged “Tiew ev1dence in his Rule 32 filings, but he has failed to

¢stablish a colorable claim that this evidence meets the clear requirements under Rule 32.1(e).
For that matter, this court has been unable to find any other basis for relief under Rule 32, even if
this-court assumes the factual basis alleged by Defendant.

This court notes that this matter is tragic on many levels. Fortunately, the tragedy did not
result in the loss of life, but that fact is because of the ability of law enforcement to intercede
before Defendant’s plan could be acted upon. Nonetheless, the victim in this matter and her
family suffered immeasurably because of the intentions of and actions taken by Defendant.

The court would be remiss not to note another tragic aspect of this case. Mr. Rozenman

.is a man of great intelligence. He had abilities that were far superior to the obstacles he
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encountered, including coming to this countiy as an immigrant who lacked financial 1esouries o
language proficiency. He overcame those and other obstacles and was quite successful in
business. He had aspects of his personality that were quite engaging. During and since the trial,
this court has been unable to understand why a divorce and financial pay-out to an ex-wife would
have led to such a dark and twisted decision by Mr. Rozenman to seek the murder of his wife.
That is a question that only he can answer. In the meantlme this court can only focus on the
Iegal issues before it. N

Defendant has failed to presenta colorable claim for relief under Rule 32

IT IS ORDERED denying Rule 32 Relief.”

It is the intention of this court for this ruling to be dispositive on all matters that are now before this court,
including all motions that have been filed. Such motions are deemed denied based upon this ruling.
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STATE v. ROZENMAN
Decision of the Court

MEMORANDUM DECISION

Presiding Judge James P. Beene, Judge Randall M. Howe and Chief Judge
Samuel A. Thumma delivered the following decision.

PER CURIAM:

q1 Petitioner Dimitri Rozenman seeks review of the superior
court’s order denying his petition for post-conviction relief, filed pursuant
to Arizona Rule of Criminal Procedure 32.1. This is Petitioner’s first petition
for post-conviction relief after direct appeal.

q2 Absent an abuse of discretion or error of law, this court will
not disturb a superior court’s ruling on a petition for post-conviction relief.
State v. Gutierrez, 229 Ariz. 573, 577, § 19, 278 P.3d 1276, 1280 (2012). Itis
petitioner’s burden to show that the superior court abused its discretion by
denying the petition for post-conviction relief. See State v. Poblete, 227 Ariz.
537, 9 1, 260 P.3d 1102, 1103 (App. 2011) (petitioner has burden of
establishing abuse of discretion on review).

q We have reviewed the record in this matter, the superior
court’s order denying the petition for post-conviction relief, and the petition
for review. We find that petitioner has not established an abuse of
discretion. '

4 We grant review and deny relief.
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STATE v. ROZENMAN
Decision of the Court

MEMORANDUM DECISION

Presiding Judge Jon W. Thompson delivered the decision of the Court, in
which Judge Donn Kessler and Judge Kent E. Cattani joined.

THOMPSON:

q Defendant Dimitri Rozenman appeals his convictions and
sentences for conspiracy to commit first-degree murder and for criminal
damage, a domestic violence offense. This case comes to us as an appeal
under Anders v. California, 386 U.S. 738 (1967) and State v. Leon, 104 Ariz.
297, 451 P.2d 878 (1969). Defendant’s appellate counsel has searched the
record on appeal and found no arguable nonfrivolous question of law, and
asks us to review the record for fundamental error. Defendant has filed a
supplemental brief in propria persona in which he raises several issues for
appeal.

2 We have searched the record for fundamental error and
considered the -issues identified by Defendant, and have found no
reversible error. All of the proceedings were conducted in compliance with
the Arizona Rules of Criminal Procedure and substantial evidence
supported the convictions. Defendant was present and represented himself
at trial and at sentencing, and was given the opportunity to speak at
sentencing, at which time the court imposed a legal sentence except insofar
as noted below.

q3 We have noted an error in the sentencing minute entry. The
sentencing minute entry ordered Defendant to “submit to DNA testing for
law enforcement identification purposes and pay the applicable fee for the
cost of that testing in accordance with [Arizona Revised Statutes (“A.R.S.”)
section] 13-610 [(Supp. 2013)].” However, ARS. § 13-610 does not
authorize the superior court to order a convicted person to pay for the cost
of DNA testing. State v. Reyes, 232 Ariz. 468, 472, 9 14,307 P.3d 35, 39 (App.
2013). Therefore, we vacate that portion of the sentencing minute entry
which requires Defendant to do so.

4 Accordingly, we affirm Defendant's convictions and
sentences as modified.
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1 Procedural Background

95 A grand jury indicted Defendant in June 2009 on one count of
conspiracy to commit first-degree murder, and one count of criminal
damage of between $2,000 and $10,000, a domestic violence offense, charges
stemming from damage to the vehicles of his ex-wife and her family and a
plot to murder them. Following a trial in 2010, a jury convicted Defendant
of the charged offenses. The trial court granted a new trial on the ground
that the state had failed, albeit inadvertently, to properly disclose to
Defendant one of the surveillance recordings of a February 13, 2009 meeting
to discuss the murder conspiracy, the so-called Hawk recording.

q6 Defendant represented himself at the second trial, and a jury
again convicted him of the charged offenses. The trial court sentenced
Defendant to life with possibility of parole after 25 years for the conviction
on conspiracy to commit first-degree murder, and a concurrent sentence of
2 years on the criminal damage conviction.! The trial court gave Defendant
1,565 days of presentence incarceration credit.

q7 The trial court later denied Defendant’s motion for new trial,
which raised numerous issues relating to the four-month delay by police in
impounding the recordings of surveillance and a confrontation call, and the
admission of those and other recordings at trial. The trial court found it
had no jurisdiction to decide Defendant’s late-filed motion to vacate
judgment, in which Defendant argued that the testimony before and at trial
of the investigating officers showed that they conspired to obstruct justice
by deliberately concealing the existence of the Hawk recording. The court
concluded, however, that if it had jurisdiction over the motion to vacate
judgment, it would deny it. Defendant filed timely notices of appeal of the
convictions and the order denying his post-verdict motions and we have

1 The presumptive sentence for this class 5 felony is 1.5 years. See
A.RS. § 13-1602(B)(3) (Supp. 2014); ARS. § 13-702(D) (2010). The jury did
not find any aggravating circumstances, and the superior court did not
mention any in sentencing Defendant to an aggravated sentence on this
conviction. Defendant, however, did not object. It is possible the court
meant to aggravate the sentence by a circumstance implicit in the verdicts.
Moreover, the superior court gave Defendant 1,565 days, or nearly four
years, of presentence incarceration credit on this sentence, and thus, any
error under Blakely v. Washington, 542 U.S. 296 (2004), did not prejudice
Defendant, as necessary for reversal on fundamental error review.
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jurisdiction pursuant to AR.S. §§ 12—120.21(A)(1) (Supp. 2014), 13-4031
(2010), and 13-4033(A) (2010).2

II. Discussion
A, Sufficiency of Evidence

q8 Defendant argues on appeal that his conviction was contrary
to the weight of the evidence because the evidence demonstrated he did not
consciously agree to any plot to murder his ex-wife and her family. We
review de novo the sufficiency of the evidence to support a conviction. State
v. West, 226 Ariz. 559, 562, 9 15, 250 P.3d 1188, 1191 (2011). We review for
abuse of discretion the superior court’s denial of a motion for new trial
based on the weight of the evidence. State v. Neal, 143 Ariz. 93, 97, 692 P.2d
272,276 (1984); see Ariz. R. Crim. P. 24.1(c)(1). The superior court abuses its
discretion in denying a motion for new trial if the evidence is not sufficient
to support the verdict. Neal, 143 Ariz. at 97, 692 P.2d at 276. In reviewing
the evidence, we view the facts in the light most favorable to upholding the
jury's verdict, resolving all conflicts in the evidence against the defendant.
State v. Girdler, 138 Ariz. 482, 488, 675 P.2d 1301, 1307 (1983); State v. Henry,
176 Ariz. 569, 577, 863 P.2d 861, 869 (1993). Credibility of the witnesses is
an issue for the jury, not this court. State v. Dickens, 187 Ariz. 1,21, 926 P.2d
468, 488 (1996).3

19 The evidence at trial was more than sufficient to support the.
convictions. The offense of conspiracy to commit first-degree murder
required proof in pertinent part that 1) “with the intent to promote or aid
the commission of an offense”; 2) the defendant “agree[d] with one or more
persons that at least one of them or another person [would] engage in
conduct constituting the offense”; and 3) the intended conduct would
constitute first-degree murder. AR.S. § 13-1003(A) (2010); see A.R.S. § 13-
1105(A)(1) (2010). Criminal damage requires proof that a defendant
recklessly damaged property of another person. A.R.S.§13-1602(A) (Supp.

2014).

q10 The evidence demonstrated that in 2008 Defendant hired L.N.
at-his cigar business. L.N. testified that Defendant regularly complained

2 We cite the current versions of the applicable statutes when no
revisions material to this decision have since occurred.

5 - Abrogated on other grounds by State v. Ferrero, 229 Ariz. 239, 242-43, 9
15-20, 274 P.3d 509, 512-13 (2012).
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about his wife and was angry she refused to sign a postnuptial agreement
to accept $50,000 in the event of a divorce. L.N. also stated that Defendant
told him that if he and his wife “were still back in Russia, that she would be
dead or they would kill her.”

N

q11 Defendant served his wife with divorce papers in March 2008,
and directed L.N. to move her belongings to her parents’ house. One night
in October 2008, L.N. saw Defendant puncture the tires of three vehicles
belonging to his wife’s family, and pour sugar into the gas tank of one of
them. The repairs cost in excess of $2,000.

q12 When the divorce decree orderirllg Defendant to pay his wife
approximately $500,000 was issued in late January 2009, Defendant was
“incoherent and really upset,” and told L.N. he wished his ex-wife were
dead. Sometime after that, L.N. testified, Defendant approached him and
proposed a plan whereby L.N. would hire people to force his ex-wife to sign
a paper agreeing to relinquish all money awarded in the divorce decree,
and then kill her and her family. Defendant offered to pay L.N. $70,000 in
installments, and later gave L.N. $5,000 in cash.

13 L.N. ultimately told Defendant’s ex-wife of the plot, and
agreed to allow police to hide video and audio recorders on him for a
meeting L.N. arranged with Defendant for the night of February 13, 2009.
During the meeting, L.N. told Defendant that his ex-wife had signed the
documents, and she and her family had been bound up “execution style”
and had been beaten. L.N. told Defendant he was not going to give
Defendant “details of how they’re gdnna murder them,” and talked about
“hit guys,” and when they would “go and shoot them people.” Defendant
gave L.N. $500 in cash to get the hit men out of town. Defendant indicated
by nodding that all he wanted L.N.’s men to do was kill the ex-wife and her
family, and he would handle disposing of the hit men. During that
meeting, Defendant never told L.N., “you’re scaring me,” threatened to call
police, or called him crazy. ‘ ‘

14 In a recorded confrontation call six days later, L.N. told
Defendant that his ex-wife and her parents were dead, to which Defendant
immediately asked L.N. when he was going to return to work. Defendant
did not call 9-1-1 that night to report that he had just been told his ex-wife
and her family had been murdered.

q15 When police called on Defendant at his girlfriend’s apartment
early the next morning and told him about the “murders,” and repeatedly
asked him if he knew who might have done this, Defendant never
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mentioned L.N. Police arrested Defendant and served him later that day
with a protection order from his ex-wife, and told him that his ex-wife and
her family were safe. At that time, Defendant told police that he was
concerned that hit men hired to commit the murders might come looking
for him.

916 This evidence was more than sufficient to prove beyond a
reasonable doubt that Defendant caused -more than $2,000 in damages to
the vehicles of his ex-wife and her family, and later conspired with L.N. to
murder them.

B. Other Issues Raised in Supplemental Brief

917 Defendant raises numerous additional issues in his
supplemental brief, most relating to admission at trial of the recordings of
surveillance (exhibits 96 and 97), the later confrontation call (exhibit 90),
and questioning by police at his girlfriend’s apartment (exhibit 100), and
testimony relating to their impoundment and disclosure.

1. Delay in Impounding Recordings

q18 Defendant raises a number of legal grounds for reversal
related to the alleged failure of the investigating officers to properly
impound three of the recordings for four months after they were created,
and the fourth for one month after it was created.

q19 The background on these issues is as follows. The lead
detective testified at trial that he did not impound the recordings of the
February 13, 2009 surveillance or the later confrontation call for four
months because he continued his investigation until a grand jury met to
consider the charges -- more than four months after the date of the
surveillance. He stated that during the four months prior to impound,
when the recordings were not being used, he kept them secured in a locked
drawer in his desk. The detective also asserted that this method of handling -
such evidence was not uncommon, and distinguished it from the practice
of immediately impounding evidence such as drugs, guns, or money.
Another detective who had recorded Defendant’s responses to police while
being told that his ex-wife had been murdered testified that he did not
impound the recording for about a month because it made no sense to travel
the forty mile round-trip to the impound warehouse each time he needed
to listen to the recording while he continued to work with other detectives
on this complex investigation.
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920 After trial, an associate of Defendant searched the internet
and discovered Operations Order 8.1 within a 1,200 page manual on
Phoenix Police rules, guidelines and procedures. Defendant’s discovery of
Operations Order 8.1 formed the basis, in large part, for Defendant’s motion
for new trial, in which he argued that pursuant to Operations Order 8.1,
“[a]ll property will be impounded prior to the end of the shift” except when
authorized by a supervisor. Defendant contended that he was thus denied
a fair trial, having unsuccessfully sought police impound policies in pretrial
discovery and having elicited testimony at trial from the investigating
officers that they retained the recordings for investigative purposes as
common practice. Insofar as the record reflects, however, Defendant did
not supply any expert or other witness who testified that such policy was
violated by the conduct of the detectives in this case. Although both
Defendant’s and the State’s expert testified that they found no evidence that
anyone had altered or tampered with the recordings, Defendant
nevertheless argued in his posttrial motion that the only reasonable
explanation for the four-month delay in impounding the recordings was to
allow the lead detective sufficient time to tamper with them.

21 Following two days of oral argument, the judge denied the
motion for new trial, reasoning that he had given Defendant great latitude
during trial in presenting his defense, and that through cross-examination
and argument, Defendant had raised these same issues with the jury, the .
fact-finder and the sole judge of credibility, and it had found him guilty.

a. Youngblood Claim

22 Defendant argues that his due process rights were violated
pursuant to State v. Youngblood, 173 Ariz. 502, 844 P.2d 1152 (1993), because
the investigating officers acted in bad faith in failing to impound the
recordings at the end of the shift, per the plain wording of Phoenix Police
Operations Order 8.1. Defendant argues that had the recordings been
properly impounded, the audio and video might have been more accurate
and might have exonerated him.

q23 In Youngblood, our supreme court held that “absent bad faith
on the part of the state, the failure to preserve evidentiary material which
could have been subjected to tests, the results of which might have
exonerated the defendant, does not constitute a denial of due process of law
under the Arizona Constitution.” Id. at 508, 844 P.2d at 1158; see Ariz.
Const., art. 2, § 4; see also Arizona v. Youngblood, 488 U.S. 51, 57-58 (1988)
(holding the same under the Due Process Clause of the Fourteenth
Amendment to the United States Constitution). To any extent that the
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ostensible police failure to follow Operations Order 8.1 can be construed as
a failure to “preserve” the recordings for purposes of Youngblood,
Defendant has failed to persuade us that the investigating officers did so in
bad faith. We accordingly find no merit in this argument.

b. Brady Claim

24 - Defendant also argues that the State violated his rights under
Brady v. Maryland, 373 U.S. 83 (1963), and thereby deprived him of a fair
trial by failing to comply with his pretrial request for the police
department’s policies and procedures for impounding evidence; by
offering allegedly false testimony from officers on this issue; and by arguing
in closing that “it is common police procedure not to impound evidence
while conducting an investigation.” In Brady, the Supreme Court held that
“the suppression by the prosecution of evidence favorable to an accused
upon request violates due process where the evidence is material either to
guilt or to punishment, irrespective of the good faith or bad faith of the
prosecution.” Id. at 87.

925 Evidence is considered “material” for purposes of Brady only
if “there is a reasonable probability that, had the evidence been disclosed to
the defense, the result of the proceeding would have been different. A
reasonable probability is a probability sufficient to undermine confidence
- in the outcome.” United States v. Bagley, 473 U.S. 667, 682 (1985). “The mere
possibility that an item of undisclosed information might have helped the
defense, or might have affected the outcome of the trial, does not establish
‘materiality” in the constitutional sense.” United States v. Agurs, 427 U.S. 97,
109-10 (1976) (holding that evidence of prior convictions of victim for
possession of knives was not material notwithstanding defendant’s claim
of self-defense, in part because it was cumulative of other evidence that he
had knives on him at the time of his murder).

926 The record fails to reveal any testimony to support
Defendant’s claim that Operations Order 8.1 applies to the recordings at
issue, that the investigating officers lied in testifying that it was common
practice to retain surveillance recordings (rather than send them to the
impound warehouse) while investigating the offense, or that anyone
tampered with the recordings during the four months they were not
impounded. Under these circumstances, we are not persuaded that
Operations Order 8.1 was evidence material to his guilt, as required to
establish a Brady violation.

C. Denial of Motion for New Trial
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27 Defendant also argues that the trial court erred in denying his
motion for new trial based on the newly discovered evidence of Operations
Order 8.1. We review a trial court’s ruling on a motion for new trial based
on newly discovered evidence for abuse of discretion. State v. Orantez, 183
Ariz. 218, 221, 902 P.2d 824, 827 (1995). To warrant a new trial, a defendant
“must show that (1) the newly-discovered evidence is material; (2) the
evidence was discovered after trial; (3) due diligence was exercised in
discovering the material facts; (4) the evidence is not merely cumulative or
impeaching, unless the impeachment evidence substantially undermines
testimony that was of critical significance at trial; and (5) that the new
evidence, if introduced, would probably change the verdict or sentence in
a new trial.” Id. at 221, 902 P.2d at 827. Again, in the absence of any
testimony that Operations Order 8.1, in fact, applies to such recordings, or
- that anyone tampered with the recordings before they were impounded,
we are not persuaded that this evidence was material, or that it “would
probably change the verdict or sentence.” Consequently, we conclude that
the trial court did not abuse its discretion in denying Defendant’s motion
for new trial.

2. Denial of Motion to Exclude Recordings

28 Defendant next argues that the trial court abused its
discretion in failing to exclude the recordings at trial based on the four-
month delay in their impoundment, the delay in disclosing the existence of
the Hawk recording, alleged perjury and witness tampering related to
testimony on the Hawk recording, and anomalies in the recordings
themselves. He contends that because both experts testified that the
recordings could be subject to tampering, the “anomalies on the
recordings,” as well as unidentified evidence indicating that they were not

4 Defendant’s expert alluded to unidentified “anomalies” in the
recordings but testified that he could not say that there were alterations in
the recordings. The evidence does not support Defendant’s claim on appeal
that the header in the Hawk recording showed a date of 12/30/1899.
Although during his cross-examination of the state’s sound expert,
Defendant announced that he was showing the jury a document with a.
12/30/1899 date in the Hawk header, Defendant agreed with the sound
expert that the document did not come from the expert’s report. Moreover,
Defendant failed to identify the source of the document from any exhibit
number, nor did he seek an explanation from the sound expert as to what
that date might mean in the context that it appeared. Our review of the
header on the Hawk recording does not show such erroneous date.
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the original recordings, suggest tampering and rob the recordings of
trustworthiness.

929 Defendant filed several motions in limine to exclude the
surveillance recordings at trial on the grounds that they lacked
trustworthiness.. The trial court denied Defendant’s motions, reasoning
that the issues that he raised went to the weight of the evidence and not its
admissibility. The trial court, however, stated it would give Defendant
significant leeway in asking the witnesses questions that he believed would
shed light on the unreliability of the recordings.

30 “Whether a party has laid sufficient foundation for admission
of evidence is within the sound discretion of the trial court.” State v. George,
206 Ariz. 436, 446, 28, 79 P.3d 1050, 1060 (App. 2003). We find no abuse
of discretion here. The requirement of authentication or identification as a
condition precedent to admissibility is satisfied by evidence sufficient to
support a finding that the matter in question is what its proponent claims.
Ariz. R. Evid. 901(a). Circumstantial evidence may be used to prove the
authenticity of a sound recording. State v. Lavers, 168 Ariz. 376, 388 n.8, 814
P.2d 333, 345 n.8 (1991). The question for the trial judge is not whether the
evidence is authentic, but only whether evidence exists from which the jury
could reasonably conclude‘ that it is authentic. Id. at 386, 814 P.2d at 343.

31 In this case, a detective testified that he created the original
disks, the Hawk and audio/video recordings, shortly after the surveillance
was concluded. Additionally, L.N. testified that he had reviewed both
recordings, as well as the recording of the confrontation call, and believed
they were fair and accurate depictions of what had occurred. Another
detective likewise testified that he personally recorded the visit with
Defendant to notify him of his ex-wife’s death, and retained custody of the
original recording for about a month before formally impounding it. The
recording was admitted as an exhibit without objection. '

32 We find no merit in Defendant’s claim that the lead detective
lied under oath and told other witnesses to lie under oath, in testifying how
many recordings were obtained from the surveillance. Moreover, in light
of the absence of testimony and evidence demonstrating that the recordings
where tampered with or should have been impounded sooner, we are not
persuaded that the delay in impoundment made the recordings unreliable.
Therefore, we conclude that Defendant has failed to raise any genuine issue
as to the trustworthiness of the recordings, and the trial court did not abuse
its discretion, much less fundamentally err, in admitting the recordings at
trial.

10
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3. Limitations on Presentation of Defense Case

933 Defendant raises a number of issues related to the limitations
he believed were imposed by the trial court prior to trial on his presentation
of his case, in violation of his constitutional right to due process. Defendant
tirst argues that the trial court erred in limiting his cross-examination of the
investigating officers to questions that would reflect on their credibility and
motive, thereby preventing him from referring to the lead detective’s
alleged obstruction of justice and intentional suppression of the Hawk
recording in his opening statement. He also asserts that the trial court erred
by allowing the lead detective to testify that the court had previously held
that the Hawk recording had been disclosed, in response to Defendant’s
cross-examination question on whether the detective had suppressed the
Hawk recording. Finally, he contends that the trial court erred in
precluding him from calling his former defense attorney as a witness to
testify that he was misled by the investigating officers before the first trial
as to existence of the Hawk recording.

34 The constitutional rights to due process, compulsory process,
and confrontation guarantee a criminal defendant “a meaningful
opportunity to present a complete defense.” Crane v. Kentucky, 476 U.S. 683,
690 (1986). A defendant’s right to present evidence is subject to restriction,
however, by application of reasonable evidentiary rules. United States v.
Scheffer, 523 U.S. 303, 308 (1998). Although we ordinarily review
evidentiary rulings for abuse of discretion, we review evidentiary rulings
that implicate a defendant’s constitutional rights de novo. State v. Ellison,
213 Ariz. 116, 120, 1 42, 140 P.3d 899, 903 (2006).

935 We have reviewed the entire record, and conclude that the
trial court did not err, much less fundamentally err, in imposing the limits
it did on Defendant’s presentation of his case. The trial court allowed
Defendant considerable leeway in questioning the investigating officers,
including the lead detective, on whether they had intentionally misled
Defendant as to the existence of the Hawk recording, or had suppressed it.
We find no error in the trial court’s admonishment to Defendant that he
could not make arguments in his opening statement. See State v. King, 180
Ariz. 268, 278, 883 P.2d 1024, 1034 (1994). Nor do we find no error in the
trial court’s determination that Defendant had opened the door to the
- detective’s recitation of a court’s prior finding that the Hawk recording had
been disclosed, by asking the detective if he had suppressed the recording.
See State v. Lawrence, 123 Ariz. 301, 304-05, 599 P.2d 754, 757-58 (1979).
Additionally, we find no error in the trial court’s preclusion testimony from
Defendant’s former counsel to establish that the attorney believed the lead

11
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detective had misled him as to the existence of the Hawk recording, on the
grounds the potential to confuse the jury would far outweigh any probative
value of this testimony. The court did not preclude Defendant from
arguing in closing any reasonable inferences from the evidence, and
specifically did not preclude him from arguing that the investigating
detectives obstructed justice or that they suppressed the evidence.

36 Defendant also argues that the trial court erred in precluding
him from offering the jury a transcript of the surveillance audio prepared
by his sound expert as an aid during the expert’s testimony, to show that
after the surveillance, the detectives accidentally recorded themselves
engaged in drug use. We have reviewed the record on this issue, and
conclude that the trial court appropriately precluded use of this transcript
on the grounds that the sound expert was not a party to the conversation,
had no greater expertise in listening than anyone else, and to the extent the
expert had used specialized equipment to -increase audibility, had not
. prepared an enhanced recording for the jury to hear. See Ariz. R. Evid. 702."
‘Nor are we persuaded (especially in light of our inability to hear any of the
claimed evidence of drug use in our review of the exhibit) that the trial court
erred in precluding Defendant from examining the lead detective on
whether the recording revealed ev1dence of the detectives” drug use. See
Ariz. R. Evid. 403.

4. Issues Related to State’s Sound Expert

37 Defendant argues that the State violated his rlghts under
Brady and the discovery rules by failing to disclose the report of its sound
expert until after jury selection had begun, and not ordering the State to
produce its expert for an interview before trial. Brady, 373 US. at 87. We
review a trial court’s rulings on discovery issues for abuse of discretion.
State v. Connor, 215 Ariz. 553, 557, § 6, 161 P.3d 596, 600 (App. 2007). “To
the extent [d]efendant sets forth a constitutional claim in which he asserts
that the information is necessary to his defense, however, we will conduct
a de novo review.” Id.

38 We find no merit in Defendant’s argument that the delayed
disclosure of the expert report violated his Brady rights and the discovery
rules. To demonstrate a Brady violation, a defendant must show that the
prosecution suppressed material evidence favorable to the accused. Brady,
373 U.S. at 87. The record shows that the State’s sound expert was hired to
provide enhanced recordings, and that his report summarizing the
characteristics of the original disks and the measures he took to create the
- enhanced recordings was disclosed shortly if not immediately after it was

12
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completed, which was four days before Defendant gave his opening
statement and two weeks before the sound expert testified. Defendant has
failed to show that the report itself contained any material evidence
favorable to him, that is, evidence that impeached the credibility of the lead
detective by casting doubt on the trustworthiness of the recordings. The
favorable evidence cited by Defendant on appeal - a supposed 1899 date in
the header of the Hawk recording, which Defendant argues was suggestive
of tampering - was not in fact found in the sound expert’s report, as
Defendant himself conceded at trial. Under these circumstances, we
conclude that the report contained no material evidence favorable to
Defendant, necessary to establish a Brady violation. Moreover, in light of
the record showing that the report was disclosed as soon as it was
completed and two weeks before the sound expert testified, we are not
persuaded either that the State violated Arizona Rule of Criminal
Procedure 15.1, or that Defendant suffered any prejudice from the failure to
disclose it earlier. See State v. Martinez-Villareal, 145 Ariz. 441, 448, 702 P.2d
670, 677 (1985); Ariz. R. Crim. P. 15.1 (b)(4), (€)(3).

939 Further, the trial court did not violate Defendant’s due
process right by refusing to order the State to produce its sound expert for
an interview before Defendant made his opening statement. Defendant
first expressed an urgent need to interview the State’s sound expert the day
before jury selection was set to begin on February 25, 2013. Defendant did
not, however, ask for a continuance to allow him to interview the sound
expert before he made his opening statement. : The trial court ordered the
State to produce the expert for an interview as soon after February 25,2013,
as an interview could be arranged. The record reveals an avowal by the
State that it produced its sound expert for an interview two days during the
following week, the week of March 4, 2013, but Defendant “opted not to
interview him until the week of March 11, 2013.” The record also shows
that Defendant’s advisory counsel finally interviewed the State’s sound
expert on March 12, 2013, two days before the sound expert testified. The
State’s sound expert testified that it was possible to tamper with recordings,
although such tampering would be easily detected, and he could find no
evidence of tampering.

40 Under these circumstances, we are not persuaded by
Defendant’s argument that his inability to interview the sound expert
before he made his opening statement somehow prejudiced him or
constituted an unreasonable limitation on his presentation of his defense.
Consequently, the court did not err, much less fundamentally err, in not
requiring the report or the expert to be produced sooner.
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5. Prosecutorial Misconduct

41 Defendant argues that the trial court erred in overruling his
objection to the prosecutor’s argument that the surveillance tape showed
that Defendant nodded when L.N. asked Defendant if Defendant wanted
him to “just stick to the initial contract, take care of Jana and them, and I'll
leave the hit men for you to take care of later?” We find no merit in this
argument: the prosecutor's argument represented a reasonable
interpretation of the evidence.

42 ~ Lastly, Defendant contends that the prosecutor must have
known that the lead detective was offering perjured testimony when the
detective testified that the county attorney was allowed to have evidence
during the course of an investigation. Defendant offers no support for his
claim that this testimony was perjured, and we could find none in the
record. We accordingly find no fundamental error on this basis.

111, Conclusion

43 For the foregoing reasons, we affirm Defendant’s convictions
and sentences as modified by vacating the order that Defendant pay the fee
for DNA testing.

44 Counsel's  obligations  pertaining to  Defendant's
representation in this appeal have ended. Counsel need do nothing more
than inform Defendant of the status of the appeal and his future options,
unless counsel's review reveals an issue appropriate for submission to the
Arizona Supreme Court by petition for review. State v. Shattuck, 140 Ariz.
582, 584-85, 684 P.2d 154, 156-57 (1984). Defendant shall have thirty days
from the date of this decision to proceed, if he so desires, with an in propria
persona motion for reconsideration or petition for review.

14






R Y
- )

' Piaaans™™
SCOTT BALES . JANET JOHNSON
CHIEF JUSTICE CLERK OF THE COURT
Supreme Court
STATE OF ARIZONA

ARIZONA STATE COURTS BUILDING
1501 WEST WASHINGTON STREET, SUITE 402
PHOENIX, ARIZONA §5007-3231

TELEPHONE: (602) 452-3396

August 24, 2015

RE: STATE OF ARIZONA v DIMITRI ROZENMAN
" Arizona Supreme Court No. CR-15-0058-PR
Court of Appeals, Division One Nos. 1 CA-CR 13-0458
and 1 CA-CR 13-0898
Maricopa County Superior Court Nos. CR2009-007039-001
and CR2009-007039-001

GREETINGS:

The following action was taken by the Supreme Court of the State
‘of Arizona on August 24, 2015, in regard to the above-referenced
cause:

ORDERED: Petition for Review by the Supreme Court = DENIED.

A panel composed of Chief Justice Bales, Vice Chief Justice
Pelander and Justice Brutinel participated in the determination
of this matter. '

Janet . Johnson, Clerk

TO:

Joseph T Maziarz

Craig W Soland

Dimitri Rozenman, ADOC #253132, Arizona State Prison,
Yuma - Dakota Unit

Ruth Willingham

bp

P\??‘U\&\X N



