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UNITED STATES DISTRICT COURT
SGUTHERN DISTRICT OF XEW YORK

[N
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RONAF BRI

Plamtitl,

|
-againsi- 19-C V9266 {CM)
NEW VORK CHILDY SUPPORT PROCESS ORDER OF DISMISSAL
CENTER, TAX OFFSET UNIT; THRIFTE

SAVINGS PLAN. !

Defendants.

COLLEEN McMAHON, Chief United States Dhstrict fadge:

Plaintiff. appearing pre s¢. prings this action afleging tha: Defendants are willinlly
depriving hie el s s sirds by anlea folly camishing his federal pension. By onder dated
Naovember 8. 2019. the Court granted Plaintifl’s request to proceed without prepayment of fees.
shat is. i forma pauperis {IFP}. For the reasons discussed below, the Count dismisses Plaintitl’s
compiant tor failure o sixc 2 chaim and donics Pl s reqes for paelinainess THuneTing
retief.

STANDARD OF REVIEW

The Coast msst dismiss an TP cormplaing. & any govtien of the cemaplaint that s
frivolous or malicious. fails to stalc a claim on which reficf may be granted. or secks moneiary
relief from a defendam ohe is Enmune from such reficd I8 LS & 19 MeH2HB Y see
Livingston v. Adirondack Beverage Co., $41 F 36 334 437 (2a Uin. 19981 The Cormt wasy also
dismiss 3 complaint when the Ceonet lacks subject matier jurisdiction. See Fed. R.Civ. P
FHRM3L

While the law mandates dismissal on any of these grounds. the court is obliged o

constae pro se pheadings tiheraily, Harris v. Milis. 372 €34 66, 72 (24 Cis. 2009%. and interpret



Pracpe 2o b

them to raise the “strongest {ctaims] that thoy seggest,” Triosimas v. Fed. Burean of Prisons, 470
£.3d 471 474 (24 Cir. 2006} {internal quotatton marks and citations omiticd) {cmmphasts in
original). But the ~speciat sotciamde” W pra < LSes. 5d. o AT chation emsinads. R ¥ Bosims—
ta sutc a claim. pro se pleadings still must comply with Rule 8 of the Federal Rules of Civil
Procrdire. which coguises 2 comploimt to mahe  short and plain statcment shoving that the
pleader is entitied 1o relict.

The Supreme Court has heid that snder Rule 8. a complaint must include eacugh facthte
aake & claws fur selicd R o5 phanssibie wn it fack Bett 4 £ rp. v Twombly, LR 35E
S70 2007, A claim is facially plausible if the plaintiff pleads enough factual detail to allow the
ot e efeony the inforence that the defendant is liable for the alleged misconduci. In reviewing
the complaint, the court must accept atl well-picaded faciual afleygations as o, FumTul T
Fghal, 556 0.8, 8662 678-79 (2609}, But it does not have 10 accept as true “jtiwcadbare recials
of the oirmeres0F & Catea i zotion.” which are cwcomialtly just fegal conclusions. Freombie. 336
1S, at 555 After separating legal conclusions from well-picaded faciuat altegations. the court
must determine whether those facts make it plausible - noi merely possible - that the pleader s
eniitiod w retiel. #d

BACKGROUND

Plaintiff Ronnic Smith. 2 former federal emplovee. hrings this civil action chaltenping the
carmishment of bis Thrift Savings Plan (TSP} retircaent secount tor enpaid ohild suppori.
Plaintiff filed a complaint (ECF No. 2).a motion for a temporary restraining order and
preliminary wmoniion §E0Y Neo. 35 o amisned order to shews canse {FCF No. 3t ond o

P -

memuorandam of faw (ECF No §j and affidavit (ECF No. 6) in support of fiss moiton for



emergency refief. Plaintiff asserts that his TSP is “protected exempt income™ and that it should
not be gamished. {ECT No. 6a1 2y

Piains i ntes that be fs curmrentdy challenging. 0 S8 COBL the Ipafiduew of the
carnishment of ‘his ‘TSP account. He allcges that he filed for a modification of the child support
order. bus his roquest was deniod because he failed 1o appear on the return date. ~due 1o
circumstances beyond his control.™ (ECF No. 2 at 5.} Plaintiff appealed that denvad to the Rew
York State Appeilate Division. First Department, and his appeal is pending. (fd}

Fisinit dosnands thay this Court e 2 spandatory infunciton and slecizrasion restaaining
Defendants from unlawful garnishment of his TSP account. {fd. a1 6.) He also seeks 10 have s
Court dizclare that garnishment in the amount of $8.987.43 is prohibited until Plaintiff has
exhapsted His state court semedics. (fd w8 7.5 Finally. Pratmili sceks a detormmioativg fFom thins
Court that his TSP account is protected. exemps come. €7y

BISCLSSION
A, Fuli Name of Minor Child

It appears that the fiail name of a minor is noted in several of the documents altached io
Mlainti s memorandum of isw in sappere of bis regavss for preliminary mmpanctive welief {707
Mo, 53 Rule 5.26233) of the Federa! Rules of Civil Procedure requires that any references to a
oy i court submissions st be made by referring onlt to the minos’s inkdals,

Because of Plaintiff” s failure to comply with this sule, the Clerk of Court is direcied 1o
fimit access to ECF No. S on the Court’s CMECT databuuse to-a ~case participant only ™ basis.

PlaireifF must comply with Rufe 5.2123(3) when submitting any documents i the future.

! Page numbers refer 1o those senerated by the Count’s electronic filing sysiem.
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B. Due Process Claim
PlamsifT asserts that Defendanis williusfly viohted bis due process rights by unfaw fully
gammising s fedeval pomson
1. Procedural Due Process
The Dute Process Clause only protects ~against deprivations without due pmcéses of law.”
Rivera-Powelfv. K. Ciay Bd. & Eioctivity. T F.34 458, 364 478 Ui 20864 gapenting R 5
Tagdor. 451 US. 527, 337 {1981)). “The fundamemtal requisite of due process of faw is the
oppurtenis 16 be heard @ amemineful tmcand ma meaningsul manner.” Goldberg v. Relly.
397 U.S. 254. 267 (1970) (citations omitted). Determining whether thie process provided s
adequate requires a weighing of: (1) the private interest affected: (2) the risk of croneous
gyt st ol fhe prebabls valet of firther sefepusnds: and {2216 soveTomeal breres o
issuc. See Riveru—Powell, 470 F.3d at 466 (citing Mathews v. Eldridge. 424 U.S. 319. 355
{19765}
Generaily. some kind of predeprivation PEOCTSS WA Be pros ided Iniore fiberts or
property sights are infringed upon. See Hoded v Va. Surface Mining & Reclamation Ass n. bic..
552 L%, 264 299 5 1981y DiBlasin v Novelle. 344 F.3d 292, 302 (2d Cir. 2035 Where @ perwa
is deprived of a property right becausc of a random and unastirorized act. sahcr ior duongh i
eperation of established state procedures, the Due Process Clause is satisfied if the stale provides
an adeguate postdegrivation semedy. See Hinhon v. Palper. 368 05, 5317, 533 (1984} tholding
that a “random and unauthorized™ deprivation of a protected interest docs not sesult in = violation
of procedural due process. as long as the state provides an adequate postdeprivation remedyy
Rivorg Powelh, 70 F3E m 465 tholding thet ~{w fien the St comdust i quesion is random
and unauthorized. the siate satisfies procedural due process requirements so long as it provides

meaningiul post-deprivation resnedy )




In New York. a child support debtor is entitled to the post-judgment remedies outlined in
wection 52 of tire New York (vl Praciice Law and Ruies {CPLRY. For example. whan @
support colicction ani ST isaes an exgcnton ioF SRiDITmCEL of Syrveni Tappy of EREk.
bust there is “an orvor i the amount” purportedty owed. the debtor may assert that esror as a
e of Fact” and “shalt have on opportunity to make submyission in support of the
objection within fifteen days from service of a copy™ of the execution. Sre N.Y. C PLR &
524 i{a}{g}‘ & fej. The appropriate agency sustes on the objectan and “notiffies] e debtor ot #s
Jeiesminatinn within 33 ss” NEA P1R S Frikeh Bk apenl dives mint agroe with the
debtor's objection. the debtor may file an Adticle 78 proceeding in statc COUTt to have the state
conset geview the agency s determination. Beatfease ¥. Bushington Cnly. Support Collection Unit. -
92 A.D.3d 103.7, 1038 (2d Dep 't 2612) (noting tiat appicass sy reficd Should commcRs &
‘ Arsicic 78 prowecding after exiiansting his remedics !xcﬁ}ré gize SCLL
Hoye Plrirast¥ prociaims tha fris dume progess figims bave heen vinkmed. Esen i the Count
assumes that Plaintiff’s property was seized without notice or opporwunity to chalienge the
seizure before it ovcurred. those facts alone do not give rise to a due process claim. State faw.
spociticaliy. Secon 37 of the CPLE. prevales For due process e chikd sappast Sekors facing
setrure or gamishment. ifa city or stale cmployee er agency failed to comply with state law.
such an pmission neould conwnmte g random and anamhonized deprivation of propemy. but that
deprivation does not constitute a procedural due process viotation as long as the state provides an

adequate posudeprivaiton semedy.

2 Fiye city. state. and federal statutory and regulatory scheme governing child support
enforcement is discassed in € Brica v. Honsell. No. 69.CV-629_ 2019 Wi 1371 366, m *4-%7
LY. Mar 3L 2is.




1t is unclear whether PlaintifT hias availed himself of the remedics available under state
$aw to child support deblors. But the fact that those remedics were avaiiable to nim defeats fus
due process claim. See Stivera—Foweil. T F3d 21 365 Phaiositt deerefore ils 5o phunethly
allege o viokation of his right to procedural due process.

2. Substantive Duc Procass

Plaintift”s aficgations may afso b sead as raising & substaniive doe prxess chafen.
Gubystantive due process Tprotects individual liberty against “certain government actions
megzedioss of die tairness of the grocedures used to impleoent shem. ™ Intcrpuers Pifars Agency
e v. Sammis, 14 F.3d 133144 Qd Cir. 1994) (quoting Daricis v. Williams. 7508327, 331
(1986)). Substantive due process rights are violated only when the government has engaged in
conduct s cpregious @ —avocks the conscience” Brale v. € wditormine. 332 1% a5 3FTLEMSEL
The Supreme Court has “been reluctant to expand the concept of substantive due process because
pudeposts for responsible decision making i this uncharicred area are scaree and open-onded.”
Collins v. Ciiy of Harav Heights, 303 T3 5. 123 Comduet shal b merely invermoct o7
ill-advised does not meet this high standard. See Lowrance v. Achiyl. 20 F.3d 529,537 (2d Cir.
IR |

There is nothing in the complaint that sises ta the lovel of —shocking the copscterce” B
c.g.. Beinstein v, Athrigil, nNe. GR-CY-1193 QGK). 2000 WL 1154310 4t #*5 ¢S DNY. 2008
frojoctng sabesmive due process challonpe 1o federal s aumhorizing the denial or revecation of
a passport to an individuat who owes child support arrcars exceeding $5.000). off 4. 261 ¥.3d
127. 142-43 24, Cir. 2601). Instead. Plaintift appears o disagree with the fact that bie has been
ordered to pay child suppen and the wRoBm of chitd suppon that be hos been ardoed 80 Ty

Plaintiff therefore fails to plausibly allege a violation of his substantive due process rights.




C. Garnishment of TSP Account

Piatntitt asserts that. uRder the Employment Retirement Income Secutity Act {ERISAL
his TSP account 1S exampl. proected income tad camm b garaisd. e SUSAL
3§ 8437(en ). Inmost circumstances, funds held in a federal TSP account are statutorily protected
aeatnst assigment oF antachment. There are. honever, exceptions fo these protections, and an
cbligat.ion to pay child support is one of them.

tinder the TSP statute, TSP accowt balances are subject to lepgal process for e
ecnfuroament o the accemmi hoider s togat obligruon 030y heiid swppont. as prenided n the
Gocial Security Act. 42 1.S.C. §659.5ce 5 L.S.C. § 8437(c)3): see also Rasooly v. Long. No.
33150V -4340 LD 7017 WL 6339650, % 1 (N.D. Ca. Dec. 21. 20173 (holding that TSP
balances may be gamished for enforoeimest of chald sepposi Ghiganenss.

The Secial Security Act provides thut:

n cicher she Daied Stales . . - ROT 20 dishorsie oificer shali be fiahle with

respedt 1 @ parmont g trem wmony s dae of pEabie e § el Stoges

to any individual pursuant 10 tegal process regular on its tace. it the payment is

made in accordance with this section and the regulations issued to carry out this
section.

SEUSE_ geYHG
Detendants therefore cannot be beld liable for any payments from Plaimiff s TSP

account. made pursaant §6 legal process. 10 pay t5is child support cbiligation.”

2 A publication of the federal TSP entitlcd. “Court Orders and Power of Attomey.” last
printed in September 2014. and available onlinc at hapsy/www asp.gov/ forms?
AlPpblcations im). explains the actions the TSP amst ke i a count order is seeeived and how
cam vrders afivcs a pasticipars & aocounl. Thin publicao advise panticipame that & THY
account can be garnished for a participant’s alimony of chifd support debt and detaits the legal
PIOLCSS requirad. as outlined in 5 C.F.R. Section 1633 Subparnt B. hefore a2 TSP account can be
gamished.
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Plaintiff attaches 1o his memorandum of law a Scptember 13. 2019 letter from the TSP,
aotifving Plaintifl of the gamishment and advising him that the chikl supponi cnforcement

exccution and notice “was e alisated accotding 10 TRE rOEICmEnEs found 31N E RS

and tire repulations a1 3 CFR. Section 1653 Subpart B.7(ECF No. 5 a1 10) Because the relevant
sratutes explicitly yiate that TSP accounts are subiect to legal process 1o eaforce the account
holder's obligation to pay child support and because the fegal process required to gamish
Piaintiit s TSP account appears 10 have been fulipwad prior 1o the garmsiunont, Plamnifl s cloim
eles Eietondazie suianduliy wrmhadiod His TP Aok IRESE b dismiaed.

B. Reguest for Preliminary Injunctive Relief

Plainsifl has filed a2 motion requesting preliminary injunctive reliet. (ECF No. 3.)To
obtain such refict, Plaindilf nmsst showo {1} 2774 -l &S ii‘x'cijr; o suier iecpasabrle barm and
{2} either (a} a bikeliltood of success on the merits of his case or (b) sufficicmly serfous questions
aoisus s the smits to makc them 3 Sair pround for iigation and a balarce of hardships tipping
decidedly in his favor. See UBS Fin_ Servs.. Inc. v. WV, Univ. Hosps.. Inc.. 660 F. 3d 683 64% {24
Cir. 2011) {citation and intcrnal quotation marks omisted); Hright v: Gintiani, 236 ¥3d 543, 347
(0. Preliminary injuncine relial " an entraomdinan and drastic romods. one that shosid
be granted unless the movant. by 3 clear showing, carmries the burden of persuasion.” Moore v
€ wol. Edisan Co. of N.¥. Inc.. 499 F.3d 506, 310 24 Cir. 20053 (interat guotation marks and
ciation omitied).

As set forth above, PlainGif fails to state a claim for relief. The Count therefore finds that
Plaintiil ks, failed 10 show § 3 a Hhelihwed of suceess on the merhis. a,% §23 cofficientiz <QrioUs
Guestions going to the merits to make them a fair ground for rigation and a balavce of havdships
tipping decidediy in his favor. Accardingly. Plaieiiff’s request for an order to show couse S




CONCLUSION

The Clevk of Conrt is direcied 1o assign this matter 10 my docket. mail a copy of tis
order to Plaintift. and amc service on the dockes. Piaintel " commplain. Slod BFY gader 25 1%L,
§ 1915(a)(1). is dismisscd pursuant to 28 U.S.C. § 1915(e)(2)B)().

PLanEey s request for preliminary injumctive reliel (ECY No. 3} is denied.

Plainsifi"s request for counsel {EC I No. 7) is denied as moot.

The Clerk of Count is directed to ducket fhix 25 2 “written opinion” within the meaning of
Soction 25ai 5 of the E-Lsovemment Aet of 3802,

‘The Coust certifies under 28 U.S.C. § 1915(a)(3) that any appeal from this order would
i e tabhen in gond faith. and theretore [FP siaus is denivd for the purpose of an appuat. {7
Coppedge v.  piited Stadcy, 359 U5, 438 3415 3997y tholdimp thai an appeiamn demonstaes
good faith when he secks review of a nonfrivolous issuc).
SO ORDERED.

Dated: November 23, 019

New York. New York M‘k‘_ M

~ TCOLLLEN McMATION

et Lapted States Distoict fudee
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Case 20-26, Document 29, 05/07/2020, 2834156, Page1 of 1

S.D.NY.-NY.C
19-cv-9266
McMahon, C.J.

United States Court of Appeals

FOR THE
SECOND CIRCUIT

At a stated term of the United States Court of Appeals for the Second
Circuit, held at the Thurgood Marshall United States Courthouse, 40 Foley Square,
in the City of New York, on the 7* day of May, two thousand twenty.

Present:
Pierre N. Leval,
Raymond J. Lohier, Jr.,
Joseph F. Bianco,
Circuit Judges.

Ronnie Smith,
Plaintiff -Appellant,

V. 20-26

New York State Child Support Processing Center,
Tax Offset Unit, Thrift Savings Plan,

Defendants-Appellees.

- Appellant, pro se, moves for leave to proceed in forma pauperis. Upon due consideration, it is
hereby ORDERED that the motion is DENIED and the appeal is DISMISSED because it “lacks an
arguable basis either in law or in fact.” Neitzke v. Williams, 490 U.S. 319, 325 (1989); see also 28
U.S.C. § 1915(e).

FOR THE COURT:
Catherine O’Hagan Wolfe, Clerk of Court
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At a stated term of the United States Court of Appeals for the Second
Circuit. hedd 2t the Thurgeod Marshall United States Courthouse, 36 Foley Squore.
in the City of New York, on the 7 day of May, two thousand tweniy.
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Honnic Seuth.
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new York Siare Child Supporst Processmg Conler,
Fax (e Uiy, Theist Saviags Plaa,
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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

e

R R

Plaintiff, \
. i - e
-AgAiInst- ] 19-CV-9266 (CM)
e s LS dr SUSS e PRUCLLY CRUER Ulani i i varrasl Al iy

CENTER, TAX OFFSET UNIT; THRIFT
SAVINGS PLAN.

[P

rofmylooe

COLLEEN McMAHON, Chief United States District Judge:

{.eave to proceed in this Conrt withoul prepavinient of feces is anthorized. See 28 USC.
§ il
SO ORDERED.

Draged:  Novembor 8, 24§90 e

Gotben_siin IR ...,
COLLEEN McMAHON
Chief United Siares District Sundge




IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM 2020

Ronnie Smith, Pro Se,
Plaintaff-Appellant,

V.

New York State Child Processing Center, Tax Offset Unit;
Thrift Saving Plan,
Defendants-Appellees.

CERTIFICATE OF COMPLIANCE PURSUANT TO 28 USC SECTION 1746

The Petitioner has complied with type-volume limitation pursuant to 28

USC Section 1746, and Supreme Court Rule 33, because

1) The Writ of Certiorari Petition contains 4,994 words, 22,006
characters with no spaces, 28,071 characters with spaces, 211

paragraphs; or

ii) The Writ of Certiorari Petition contains 570 Lines: of text, mono-

spaced typeface and excluding verbatim quotation required under



IN THE
SUPREME COURT OF THE UNITED STATES
OCTOBER TERM 2020

Ronnie Smith, Pro Se,
Plaintiff-Appellant,

v.
New York State Child Support Processing Center, Offset Unit;

Thrift Saving Plan,
Defendants-Appellees.

PETITIONMER’S AFFIDAVIT IN SUPPORT OF MOTION FOR
APPLICATION FOR LEAVE TO PROCEED IN FORMA PAUPERIS
PURSUANT TO SUPREME COURT RULE 39

1. Ronnie Smith, appearing pro se, being duly sworn, deposes and says:

2. That I am the Petitioner named in the above caption reference matter and
respectfully submit this pleading pursuant to the United States Supreme
Court Rule 39, as instructed in Supreme Court Rule 12.2, and Rule 14.5,
within 60 days.

3. Petitioner has been out of work since 2014 on job related injuries and only
income is Public Assistance benefits and would be unable to pay the this
Supreme Court filing fees cost unless this application is granted based on
Petitioner’s indigent hardship status.

4. Because Petitioner was grant forma pauperis status by lower the district



court from the inception of this litigation (See, Appendix D), and there exist n
legal reasoning or basis why this Supreme Court should deny granting
Petitioner’s forma pauperis status to prosecute this Writ of Certiorari.

5. Petitioner have no relatives or friends who he can obtain resources to
prosecute this Writ of certiorari, nor do they have a duty or abilities to

support Petitioner in doing so towards his total bi-weekly income from Public

Assistance benefits. (See, Hollier v. Broussard, 220 So.2d 175, 177 La. App.

3d Cir. 1989); State Interest of Garrison, 242 So. 2d. 100, 111 (La. App. 4tk

Cir. 1970).

6. In most cases litigants on a low income budget i.e., Public Assistance, SSI
Benefits, and certain types of disability beneﬁi;s and retirement benefits. It
would be therefore, unreasonable for this Supreme Court to deny Petitioner
this request for forma pauperis status to prosecute this Writ of Certiorari
since Petitioner meets all the requirement of being impoverished and is

appearing pro se. See, Cases And materials On Pro Se Litigation And Related

Issues, Prepared By ABA Lawyers Conference Annual meeting, Tucson,

Arizona, Dated May 1-4 (1977), By Jona Goldschmidt, Associate professor

Department of criminal Justice Loyola University Chicago, observation listed
below:
VI. Judicial Response To Pro Se Litigation.

A. The right of access to the court and the “meaningful hearing”
requirement of due process, “and indeed every person has a right of
access to the courts which is protected by the United States
Constitution.” See, White v. Lewis, 804 P.2d 805 (Az. 1991), citing Ex




Parte Hull, 61 S,t. 640 (1941); Johnson v. Avery, 89 S.Ct. 747 (1969);
Wolf v. M.cDonnell, 94 S.Ct. 2963 (1974). “Due Process” requires a
meaningful opportunity to be heard, granted at a meaningful time, and
in a meaningful manner. See, Logan v. Zimmerman Bush Co., 455 U.S.
422 (1982); Little v. Streator, 452 U.S. 1 (1980); Armstrong v. Manzo,
380 U.S. 545 (1965); Howard v. M. Rubin, The Civil pro Se Litigant v.
The legal System, 20 Loy. U. Chi. L.J., 999 (1989); Jiles M. Bradlow,
Procedural Due Process Rights of Pro Se Litigants. 55 U. Chi. L. Rev.,
659 (1989); Helen B. Kim, Legal Education For the Pro Se Litigant: A
Step Towards A Meaningful Right To Be Heard, Yale L.J., 1641 (1987).

. The Traditional Role Of Judges.

Judges also, has a duty under canon 3 of the Code to “be patient,
dignified, and courteous to litigants...” (See, B4). However, ‘the duty to
dispose promptly of the business of the court. Judges can be efficient
and business like while being patient and deliberate.” (Commentary,
See, B4). Further, judges ’shall accord to every person who has a legal
interest in a proceeding...the right to be heard according to law.” (See,
B7) “Law” includes the court rules, statutes, constitutional provisions
and decisional law. (Code, terminology) In addition, judges also, “must
demonstrate due regards for the rights of the parties to be heard and
have issues resolved without un-necessary cost or delay.”
(Commentary, See, 8). Finally, judges have a duty to assure that court
officials “refrain from manifesting bias or prejudices in the performing
of their official duties.” (Canon 3, See, C2). This latter provision
suggest a duty upon judges generally and especially administrative
judges, to assure their court staff provide assistance in an impartial
manner.

7. Furthermore, the district court and this Court rules favor Petitioner’s

chances securing forma pauperis status. Since forma pauperis proceedings

are authorized in Federal Courts by 28 USC Section 1915. The steps process

requires first a determination of whether the plaintiff qualifies by economic

status, and second determination cause of action is frivolous or malicious.

See, Marin-Trigona v. Stewart, 619 F.2d 856 (8t Cir. 1982). The statutes

dived the civil plaintiffs in two categories, those who are prisoners and those



